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PROSPECTS  OF  THE  PROFESSION. 


Thb  eommencement  of  a  new  volume  of 
tmr  work  appears  to  us  a  good  opportunity 
for  makiBg  some  general  remarks  on  the 
present  state  of  the  Profession. 

It  has  ever  been  our  object  to  represent 
tlw  feelings  of  the  whole  body  of  its  mem- 
bers ;  we  have  taken  our  stand  on  the  com- 
mon interest,  and  have  never  taken  up  the 
cause  of  any  branch  or  department  against 
the  rest.  We  do  not  profess  to  represent 
any  section  of  the  profession.  The  Bench, 
the  Bar,  and  the  general  practitioner  have 
too  many  interests  and  feelings  in  common 
not  to  require  mutual  support;  and  we  have 
endeavoured  so  far  from  widening  any 
breach  between  them  to  unite  them  still 
closer. 

To  support  and  promote  the  honour  and 
respectability  of  the  profession  of  the  law 
has  been  our  main  object;  but  in  labouring 
to  do  this,  it  must  not  be  supposed  that  wc 
have  professional  interests  alone  in  view : 
it  is  for  the  common  good — the  Public  in- 
terest, that  their  professional  servants  should 
be  above  suspicion — should  be  properly  re- 
munerated—should fill  an  honourable  sta- 
tion in  society,  and  should  possess  ability  of 
the  first  order.  It  is  no  mere  professional 
purpose  which  we  have  tried  to  serve,  it  is 
in  the  general  cause  that  we  have  laboured; 
and  the  state  has,  in  our  opinion,  as  much 
at  stake  in  this  question  as  the  particular 
body  whose  advantage  we  have  more  im- 
mediately espoused. 

The  necessity  for  upholding  the  Bench 
is  universally  aidmitted.  We  have  indeed 
occasionally  heard  some  grumbling  that  the 
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Judges  are  over-paid,  and  if  it  can  be 
shewn  that  they  are  under-worked,  their 
salaries,  we  admit,  are  too  high ;  but  is 
there  any  one  who  has  seen  all  that  a 
Judge  of  the  Superior  Courts  has  to  go 
through  in  Term  time  or  on  Circuit — t^e 
learning  and  talents  he  must  possess^— the 
laborious  life  he  must  lead  previous  to  his 
elevation — who  can  grudge  him  his  pecu- 
niary reward  ?  It  is  true  that,  in  very  rare 
instances,  the  most  judicious  appointment 
is  not  made — the  person  selected  does  not 
always  answer  expectation,  and  political 
feeling  cannot  be  altogether  set  aside — the 
great  law  officer  of  the  day  asserts  his 
official  prerogative— the  leading  advocate, 
tried  by  his  own  great  reputation,  dis- 
appoints the  public  as  a  Judge ;  but  with 
all  these  drawbacks,  it  would  be  difficult  to 
point  to  any  body  of  public  men  so  highly 
thought  of, — so  venerated  as  the  Judges 
of  the  Land. 

The  Bar  is  divided  notoriously  into  two 
classes;  the  real,  and  the  nominal  bar- 
rister. From  the  first,  it  is  to  be  remem- 
bered, that  the  Bench  must  be  chosen* 
How  necessary  then,  if  it  were  only  for  this 
reason,  to  preserve  the  integrity  of  this 
branch  of  the  profession — to  keep  its  cha- 
racter unsullied — to  invite  into  its  ranks 
persons,  having  the  most  eminent  qualities 
of  head  and  of  heart — to  pre8er%'e  its  inde- 
pendence— and  by  every  possible  means  to 
insure  its  competence  and  respectability. 
The  second  class,  the  nominal .  barrister, 
is  composed  of  persons  who  have  no  settled 
abiding  place  in  the  profession — who  may  or 
who  may  not  know  one  word  of  law— who 
have  other  objects  in  view  than  to  work  their 
way  quietly  up  to  distinction — who  are  wait- 
ing for  their  fortune,  or  jobbing  for  a  place. 
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We  confess  we  are  for  diminishing  this 
latter  class,  as  it  really  injures  the  first 
class— the  working  men — by  taking  away 
their  fair  remuneration.  We  are  for  in- 
stituting a  strict  examination  before  any 
law-degree  is  conferred — we  are  for  in- 
creasing the  real,  and  decreasing  the  no- 
minal barristers ;  and  for  putting  an  end  to 
a  system  in  which  he  who  has  borne  the 
heat  and  toil  of  the  day  too  often  sees  the 
prize  to  which  he  is  entitled  carried  off  by 
some  ignorant  pretender,  who  is  nominally 
entitled  to  take  rank  with  himself.  The 
smaller  offices  and  places  in  the  profession 
are  now  almost  wholly  filled  up  out  of  the 
second  class,  greatly  to  the  injury  of  the 
fair  rights  of  the  profession  and  the  public. 
The  general  practitioner  no  longer  labours 
under  the  disadvantage  of  having  no  ex- 
amination. This  preliminary  step,  which 
has  recently  been  established,  will  in  time 
free  this  branch  of  the  profession  from  the 
mere  drones ;  and  its  good  effect  is  already 
t)eginning  to  be  felt,  as  well  to  masters  as 
to  clerks.  At  the  same  time,  it  must  be 
admitted,  that  the  solicitor  and  the  attorney 
are  at  present  not  in  so  prosperous  a  state 
as  we  should  be  glad  to  see  them  in.»     We 


think  tliey  are  fairly  entitled  to  some  con- 
sideration. Being  of  this  opinion,  we  would 
throwopen  many  smaller  offices  to  this  branch 
of  the  profession,  which  we  are  weU  satisfied 
wants  neither  integrity  nor  ability.  A  great 
deal  of  the  country  administration  of  justice 
might  be  well  performed  by  this  branch. 
The  bankruptcy  business  is  already  very 
much  in  their  hands ;  and  we  see  no  rea- 
son, from  our  experience  as  to  this,  for  not 
placing  the  registration  and  the  revision  of 
votes  under  the  Reform  and  Corporation 
Acts,  with  a  certain  superintendence,  in 
this  department  of  the  profession.  We 
are  certainly  for  a  more  equal  division  of 
legal  patronage  than  at  present  exists. 

We  shall,  however,  conclude  these  re- 
marks by  again  impressing  on  our  readers 
the  necessity  of  being  united  among  our- 
selves. Much  may  gradually  be  done  for 
the  reform  of  every  grievance,  if  we  only 
stand  together.  Much  has  been  done  al- 
ready;— but  if  we  once  be^  to  quarrel 
among  ourselves,  we  shall  no  longer  be 
able  to  make  head  ag^nst  our  enemies,  who 
are  sufficiently  powerful  and  numerous  :*- 
but  the  dignity  of  the  Bench,  the  indepen- 
dence of  the  Bar,  and  the  integrity  and 
welfare  of  the  Solicitor  will  fall  together. 


•  We  believe  the  following?  to  be  a  correct 
account  of  the  present  state  of  the  receipts 
of  the  country  attomev.  We  extract  it  from  a 
little  work  just  published,  called  Observa- 
tions on  the  unprofitable  state  of  Country 
Equity  and  Common  Law  Practice^  Sfc.  "  It 
is  a  matter  beyond  dispute,  that  the  profes- 
sional receipts  of  country  attorneys  very 
inadequately  correspond  with  the  expenses 
incurred  in  their  education  and  admission,  the 
responsibility  attending  their  practice,  their 
superior  intelligence  and  activity,  or  the  ex- 
tensive influence  thev  possess  through  the  lat- 
ter qudifications.  With  incomes  inferior  to 
those  made  by  the  middle  class  of  tradesmen, 
they  are  expected,  nevertheless,  to  take  a 
more  elevated  rank  in  society,  and  to  live  in  a 
style  requiring  a  larger  expenditure.  A  prac- 
tice  yielding  300/.  per  annum,  is  not  enjoyed 
by  one-half  of  the  members  of  the  profession ; 
a  business  producing  the  double  of  that  m- 
come  is  not  very  frequently  met  wth  ;  whilst 
the  profits  of  few  offices  exceed  1000/  a  year. 
I  speak,  of  course,  of  the  sums  made  by  indi- 
viduals,— a  return  of  two,  three,  or  four  thou- 
sand a  year  from  one  connexion,  being  gene- 
rally, if  not  always,  divided  amongst  many 
partners.  With  these  slender  means,  provin- 
cial attorneys  have  to  maintain  the  external 
appearance  of  gentlemen,  and  to  make  a  show 
of  easy  circumstances.  They  have,  moreover, 
to  bestow  upon  their  families  an  education, 
and  to  place  them  in  positions  .suitable  to  their 
staiion,  unless  they  can  smother  the  natural 
and  laudable  desire  of  transmitting  to  their 


ON  THE  LAW  OF  MARRIAGE  BY 
BANNS. 

It  was  settled  under  the  26  G.  2,  c.  33, 
that  the  publication  of  banns  must  be  in  the 
proper  names  acquired  by  baptism  or  repu- 
tation, or  the  marriage  would  be  invalid, 
even  where  there  was  no  fraud.*  By  the 
4  G.  4,  c.  76,  which  repeals  the  former  act, 
it  is  enacted,  that  if  any  person  knowingly 
and  wilfully  shall  intermarry  without  the 
due  publication  of  banns  or  license,  the 
marriage  shall  be  void;  and  it  has  been 
held  by  the  Court  of  King's  Bench.*  that 
in  order  to  invalidate  a  marriage  under  this 
enactment  it  must  be  contracted  by  both 
parties  with  a  knowledge  that  no  due  pub- 
lication of  the  banns  had  taken  place. 

This  was  an  important  rule,  and  it  has 
been  followed  in  the  Ecclesiastical  Courts. 
The  first  decision  bearing  on  the  point  in 


children  the  advantages  of  their  own  position 
in  the  world." 

»  R^jp  V.  RHl'mghurst,  3  M.  &  S.  250;  and 
see  Rex  v.  Tibshelf,  1  B.  &  Ad.  190. 

*>  Rex  V.  Inhabitants  of  fFroxton,  4  B.  & 
Ad.  640;  and  7  L.  O.  293;  and  see  j^llen  v. 
//V/r/,  1  Bing.  8,  N.  C. 
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the  Ecclesifistioal  Courts,  was  one<^  in  whicli 
Dr.  Lushington  held,  that  where  both  the 
man  and  the  woman  were  aware  that  the 
banns  had  been  pnblished  in  a  manner  cal- 
colated  to  conceal  the  identity  of  one  of  the 
parties,  the  marriage  would  be  invalid ;  and 
this  case  has  been  recently  adhered  to^  by  the 
Judge  of  the  PrerogatiTe  Courts  (Sir  Her- 
bert Jenner,)  in  which  the  circomstances 
were  briefly  these : — At  the  marriage,  the 
minor,  one  of  the  parties,  was  between 
serenteen  and  eighteen  years  of  age ;  the 
woman  thirty-four  or  thirty -five,  and  a 
widow,  or  representing  herself  as  such,  and 
the  sister  of  the  master  of  the  school  where 
the  minor  was  placed;  that  the  marriage 
was  clandestine,  and  continued  secret  and 
unknown  to  the  family  of  the  minor  for 
nearly  twelve  months;  that  the  name  of 
bapdsm,  by  which  alone  he  was  generally 
known,  was  omitted  in  the  publication  of 
the  banns,  and  that  this  was  done  for  the 
purpose  of  concealment,  and  in  fraud  of  the 
f&ther's  rights.  "  The  question  therefore  is," 
said  Sir  Herbert  Jenner,  "  whether  a  mar- 
liage  under  such  circumstances  is  good  and 
valid  according  to  the  existing  marriage  law 
of  diis*  country ;  for  under  the  original  Mar- 
riage Act,  the  26  G.  2,  c.  33,  the  marriage 
would  have  been  clearly  void.  The  pre- 
sent statute,  the  4  G.  4,  c.  76,  equally  re- 
quires the  true  names  of  both  parties  to  be 
published,  but  in  order  to  obviate  the  incon- 
venience and  to  prevent  the  crying  injus- 
tice which  aroee  out  of  the  law  as  it  formerly 
stood,  and  the  cruel  injuries  to  which  inno- 
cent parties  were  exposed,  it  has  been  pro- 
vided, that  in  order  to  annul  a  marriage  on 
the  ground  of  the  banns  having  been  un- 
duly published,  '  the  parties  must  have 
knowingly  and  wilfully  intermarried  with- 
out due  publication  of  the  banns ;'  the  con- 
struction which  has  been  put  upon  the  2  2d 
section  of  the  4  G.  4,  c.  76.  in  the  few 
cases  as  yet  determined  under  it,  is,  that 
both  parties  must  be  cognizant  of  the  un- 
due publication."  On  the  whole/'  said 
the  learned  Judge  in  conclusion,  "  I  can- 
not bring  my  mind  to  doubt  that  both 
parties  knowingly  and  wilfully  intermarried 
without  due  publication  of  the  banns,  and 
I  therefore  pronounce  this  marriage  to  be 
null  and  void."  The  sentence  of  the 
Arches  Court  in  thb  case  was  confirmed  on 
appeal  by  the  Judicial  Committee  of  the 
Brivy  Council,  on  the  21st  of  June,  1836. 


•  fFlltihire  v.  Prince^  otherwise 

3  Hwrir.  Eccl.  Rep.  332. 

[  f  ...      .  ^ 


Wiltshire, 
l^gtr,  £ccl.  Rep.  332. 
*  fong^ue  v.  ^ilen,  I  Cutr.  Eccl.  Rep.  40. 


But  it  has  also  been  directly  decided^  by 
the  Ecclesiastical  Court,  that  a  marriage 
without  due  publication  of  banns  is  not  void 
under  the  statute  9  G.  4,  c.  26,  s.  2,  when 
only  one  of  the  parties  knew  of  the  false 
publication.  The  following  were  the  cir- 
cumstances as  detailed  in  the  judgment  of 
Dr.  Lushington: — "  The  libel  in  this  case 
pleads  that  Harlow  and  Amelia  Elwood 
were  married  in  a  private  house  in  Ireland, 
in  October  1821.  It  then  pleads  that 
James  Dennis  Wright  caused  banns  of  mar- 
riage to  be  published  between  himself  and 
Emma  Elwood,  spinster,  on  the  28th  of 
May,  4th  of  June,  and  11th  of  June,  1826; 
and  it  alleges  that  she  was  properly  Amelia 
Elwood  the  wife  of  Harlow  Elwood,  that  he 
was  living  after  the  publication  of  the  banns, 
and  that  he  died  before  the  celebration  of 
the  marriage,  6th  of  June,  1826;  and  the 
question  is,  whether  or  not  such  marriage 
can  be  pronounced  null  and  void.  Now 
the  first  objection  to  this  libel  is,  that  the 
variation  of  the  names  is  not  such  as  would 
render  the  publication  of  the  banns  an  un- 
due publication ;  but  assuming,  at  present, 
that  the  publication  was  such  as  to  cause  a 
sufficient  disguise  of  the  parties,  the  most 
essential  fact  is  that  at  tile  period  of  the 
publication  Mr.  Wright  supposed  that  Mrs. 
Elwood  was  a  spinster ;  it  therefore  cannot 
be  said  that  this  was  a  fedse  publication  of 
banns  had  with  the  consent  and  connivance 
of  both  parties.  (He  then  read  the  22d 
clause  of  the  4  G.  4,  c.  76.)  The  con- 
struction put  upon  this  clause  is  the  same 
in  this  as  in  other  Courts,  although  there 
may  be  a  difference  of  opinion  as  to  the 
evidence  which  may  be  required.  The  only 
conclusion  that  I  should  come  to  would  be, 
that  this  was  a  valid  marriage,  and  I  there- 
fore reject  the  libel." 

There  is  therefore  a  uniformity  of  opi- 
nion in  the  construction  of  the  Marriage 
Act  in  the  Common  Law  and  the  Eccle- 
siastical Courts. 

PRACTICAL  POINTS  OF  GENERAL 
INTERESr. 

BESTITUTION  OF  FBOFERTT. 

Wb  very  recently  (on/i,  vol.  13,  p.  483) 
adverted  to  the  practice  as  to  restoring  a 
prisoner's  money.  In  a  very  late  case  the 
following  point  arose : 

The  prisoner  was  convicted  of  stealing  a 

c  Wright  v>  Elwood,  falsely  calling  herself 
Wright,  I  Curt.  49. 
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bill  of  exchange  for  100/.  and  a  considerable 
anm  of  money  in  specie^  the  property  of 
Lewis  Davis.  After  the  verdict,  it  was 
stated  by  the  prosecutor  and  by  the  officer 
who  apprehended  the  prisoner^  that  a  horse 
had  been  left  by  the  prisoner  with  a  person 
at  Redbum,  in  Herefordshire,  iAtending 
that  it  should  be  exchanged  for  another; 
llie  officer  said  there  was  no  doubt  that  the 
horse  was  purchased  with  the  prosecutor's 
money,  as  the  prisoner  had  not  any  money 
of  his  own,  which  fact  also  appeared  from 
the  evidence  in  the  case.  The  prosecutor 
requested  the  Court  to  make  an  order  for 
the  delivery  of  the  horse  to  him.  Some 
doubt  having  been  expressed  by  a  gentle- 
man at  the  bar  as  amicus  curue,  as  to  the 
power  of  the  Court  to  make  such  order,  the 
Common  Serjeant  consulted  the  Judges  in 
the  adjoining  Court,  Mr.  Baron  Gumey  and 
Mr.  Justice  Williams,  and  with  their  assent 
made  the  order  applied  for.  Res  v.  Powell, 
7  Car.  &  Pay.  640. 
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annually  a  certificate  of  such  his  admission  or 
inrolment.* 

Resolved  ,that  it  is  the  opinion  of  this  com- 
mittee, that  for  and  upon  every  such  certificate, 
to  taken  out  by  any  solicitor,  attorney,  notarv, 
proctor,  agent  or  procurator,  who  shall  resiae 
m  any  of  the  inns  of  court,  or  in  the  cities  of 
London  or  Westminster,  the  horou||[h  of  South- 
wark,  the  parishes  of  St.  Pancras  and  St. 
Mary-le-boue,  or  within  the  bills  of  mortality, 
or  within  the  city  of  Edinburgh,  there  shall  be 
charged  a  stamp  ^vXy  oi  five  pounds. 

Resolved  that  it  is  the  opinion  of  this  com- 
mittee that  for  and  upon  every  such  certificate 
so  taken  out  by  any  solicitor,  attorney,  notary, 
proctor,  agent  or  procurator,  who  shidl  reside 
m  any  other  part  of  Great  Britian,  there  shall 
be  charged  a  stamp  duty  of  three  pounds. 

July  4th. — Mr.  Rose  presented  to  the  House, 
according  to  order,  a  biU  for  granting  to  bis 
Majesty  certain  duties  oo  certificates  to  be 
taken  out  by  solicitors,  &c.  and  certain  other 
duties  with  respect  to  warrants,  &c. ;  and  the 
same  was  received  and  read  the  first  time. 

July  5. — Read  a  second  time,  and  committed 
to  a  committee  of  ^e  whole  House. 

July  13. — ^After  several  postponements,  the 
house  went  into  committee  this  day,  and  Mr. 
Gilbert  reported  that  the  committee  had  gon6 
through  the  bill,  and  made  several  amendments 
thereunto,  which  they  had  directed  him  to  re- 


The  following  extracts  have  been  collected 
from  the  Journals  of  the  House  of  Commons  I 
in  1785,  relating  to  the  Annual  Certificate 
Jhity  and  Warrants  on  prosecuting  or  defen- 
ding actions.  The  latter  tax,  which  produced 
a  very  large  sum,  has  been  repealed ;  it  re- 
mains for  the  profession  to  effect  the  repeal 
of  the  other,  which  they  will  assuredly  ac- 
complish if  they  sufficiently  exert  them- 
selves; because  it  is  right  and  expedient 
that  there  should  be  no  tax  on  the  adminis- 
tration of  justice. 

1785,  Jnne  9th.— Resolved  that  it  is  the 
opinion  of  this  committee,  that  for  and  upon 
every  fFarrant,  mandate,  or  authority  granted 
to  any  solicitor,  attorney,  notary,  proctor^ 
agent,  or  procurator  in  Great  Britain,  to  in- 
stitute, commence,  or  defend  any  suit  or  pro- 
secution in  any  of  his  Majesty's  Courts  at 
Westminster,  or  in  any  ecclesiastical  court,  or 
in  any  of  the  courts  of  admiralty  or  cinque 
ports,  or  in  any  of  his  Majesty's  courts  in 
Scotland,  the  Great  Sessions  in  Wales,  or  in 
any  courts  in  the  counties  palatine,  or  in  any 
other  court  holding  pleas^  where  the  debt  or 
damage  shall  amount  to  more  than  forty  shil- 
lings, there  chall  be  a  stamp  duty  of  two  shillings 
and  sixpence. 

Resolved,  that  it  is  the  opinion  of  this  com- 
mittee, that  every  solicitor,  attorney,  notary, 
proctor,  agent  or  procurator,  admitted  or 
inrolled  in  any  ecclesiastical  court,  or  in  h^y 
courts  of  law  or  equity.in  Great  Britian,  where 
such  courts  shall  hold  pkas  of  more  than  forty 
shillings,  shall,  previous  to  his  commencing 
or  defending  any  suit  or  prosecution,  take  out 


port;  ordered  that  the  report  be  received  upon 
i  Friday  morning  next. 

July  16.— JVlr.  Gilbert^  according  to  order, 
reported  from  the  committee  of  the  whole 
house,  the  amendments  which  the  committee 
had  made  to  the  bill.  Upon  the  quesdons 
severally  put  ^thereupon,  several  of  then  were 
disagreea  to,  and  the  rest  were,  with  amend'* 
ments  to  several  of  them,  agreed  to  by  the 
honse. 

A  clause  was  offhred  to  be  added  to  the 
bill  for  inflicting  a  penalty  on  attorneys,  &c. 
who  shall  act  for  defendants,  unless  a  stamped 
warrant  to  defend  is  filed  according  lo  the  di- 
rections of  this  act. 

And  it  being  proposed  to  fiU  the  said  blank, 
with  the  words  •*  Fifty  Pounils,"  resuWed  that 
the  said  clause  be  committed  to  a  committee 
of  the  whole  house. 

Mr.  Michael  Angela  Taylor  reported  from 
the  said  committee  the  amendment  which  the 
committee  had  made  to  the  said  clause ;  and 
upon  the  question  put  thereupon,  it  was  ^ 
greed  to  bv  the  house;  and  the  said  clause 
was  added  by  the  house  to  the  bill ;  then  several 
amendments  were  added  by  the  house  to  the 
bill. 

July  19.— The  house  proceeded  to  take  the 
said  report  into  further  consideration,  and  the 
house  being  informed  that  several  other  a« 
mend  ments  are  necessary  to  be  o^ade  to  the 
said  bill,  resolved  that  the  bill  be  re>coinnuted 
to  a  committee  of  the  whole  house. 


^  It  is  proper  that  a  certificate  should  be 
taken  out,  so  that  the  public  may  know  who 
are  authorised  to  practise,  and  a  moderate  fee 
shoidd  be  paid  for  registration;  but  a  tax  be- 
yond this  is  monstrous.  £d^  ^ 

Digitized  by  VjOOQ IC 


nae$  on  Attomeyi.'^ChaMcery  Esaminen.-^  On  the  Examuuition  of  Articled  GlerkM.    S 


July  20. — Mr.  Gilbert,  accordiiu^to  order, 
reported  from  the  committee  ot  the  whole 
lioiue,  the  amendments  which  the  committee 
bad  made  to  the  bill,  and  upon  the  question, 
severally  put  thereupon^  they  were  agreed  to  by 
the  house. 

A  clause  was  offered  to  be  added  to  the 
bill  to  exempt  from  the  charge  of  two  shillings 
and  sixpence  proceedings  in  certain  inferior 
courts  in  Scotland,  and  the  practisers  in  such 
courts  from  the  tax  for  a  licence. 

Resolved  that  the  said  bill  be  again  recom- 
mitted to  a  committee  of  the  whole  house. 

Mr.  Steele  reported  from  the  committee 
that  Uiey  had  made  several  other  amendments 
to  the  bill. 

July  22. — ^Mr.  Steele  reported  from  the  said 
committee  the  amendments  which  the  com- 
mittee had  made  to  the  bill,  and  upon  the 
question,  ^severally  put  thereupon,  they  were 
a^eedito  by  the  house. 

July  25. — An  ingrossed  biU  for  granting  to 
his  Majesty  certmn  duties  on  certificates  to  be 
taken  out^by  solicitors,  &c.  was  read  the  third 
time;  an  ingrossed  clause  was  offered  to  be 
added  to  the  bill  by  way  of  rider,  for  exemptinir 
from  the  duty  proceeaings  on  indictments  and 
informations,  and  the  said  clause  was  thrice 
read ;  and  upon  the  question  put  thereupon, 
amed  to  by  the  house  to  be  made  part  ot  the 
btU  by  wav  of  rider. 

Then  the  amendments  were  severally  pro- 
posed to  be  made  to  the  bill,  and  the  said  a- 
mendments  were,  upon  the  question  severally 
pat  thereupon,  agreed  to  by  the  house ;  and 
the  bill  was  amended  at  the  table  accordingly. 

Ordered  that  Mr.  Gilbert  do  carry  the  bill 
to  the  Lords,  and  desire  their  concurrence. 

July  28. — ^A  message  from  the  Lords  by  Mr. 
Pepj^e  and  Mr.  Thotmon :  "  Mr.  Speaker,|the 
Leras  have  agreed  to  the  bill  intituled '  An  Act 
for  granting  to  his  Mijesty  certain  duties  on 
eertifieates  to  be  taken  out  by  solicitors, 
attorneys,'  &c. 

Aug.  2. — Royal  assent  by  commission  to  a 
bin,  intituled  "  An  Act  for  ^nting  to  his  Ma- 
jesty certain  duties  on  certificates  to  be  taken 
o«t  by  solicitors,''  &c. 


ORI^R  OF  THE  MASTER  OF  THE 
ROLLS, 

▲PPOIHTZNO  BZAMINBB8  FOB  1837 — 8. 


SiOwrday  the  I5th  day  q/ April,  1837. 
I  no  hereby  order  and  appoint,  that  John 
Raines.  Richard  Mills,  John  Wainerigbt, 
and  George  Gatty,  sworn  clerks  in  Chan- 
cery, together  widi  lliomaB  Adlington, 
Samuel  Amory,  Benjamin  Austen,  Michael 
Clayton,  £dwf|^  Foss,  Richard  Harrison, 
Philip  Martineaa,  Thomas  Metcalfe,  Charles 
Ranken,  Charles  Shadweil,  John  Teesdale, 
and  William  Tooke,  Solicitors  of  the  Court 
of  Chancery,  be  Examiners  until  the  last 
day  of  Easter  Term,  one  thousand  eight 
hundred  and  thirty-eigUt^  to  esamine  eyery 


person  (not  having  been  previously  admitted 
an  attorney  of  the  Courts  of  King's  Bench, 
Common  Fleas,  and  Exchequer,  or  one  of 
them.)  who  shall  apply  to  be  admitted  a 
solicitor  of  the  said  Court  of  Chancery, 
touching  his  fitness  and  capacity  to  act  as  a 
solicitor  of  the  said  Court.  And  I  do  hereby 
direct  that  the  said  Examiners  shall  conduct 
the  examination  of  every  such  applicant  as 
aforesaid,  in  the  manner,  and  to  the  extent 
pointed  out  by  the  order  of  the  27th  day  of 
July,  1836,  and  the  regulations  approved 
by  me  in  reference  thereto,  and  in  no  other 
manner,  and  to  no  further  extent. 

(Signed)  Lanodalx,  M.  R. 


ON  THE  EXAMINATION  OF 
ARTICLED  CLERKS. 


Tq  the  Editor  0/ the  Legnl  Observer, 

Sir, 
I  HOPE  you  will  allow  me  to  trespass  on  your 
patience,  while  I  hazard  a  few  ideas  as  to  the 
benefits  that  might  be  embodied  in  the  new 
system  of  examination.  And  once  for  all,  let 
me  say  that  the  fears,  dislike,  and  annoyance, 
said  by  some  of  ^our  correspondents  to  be  en- 
tertained by  articled  clerks  at  the  restoration 
of  olden  usage,  exist  solely  in  ima^nation  ;  for 
as  for  as  my  circle  (and  it  is  not  a  limited  one,) 
extends,  tney  cordially  concur  in  its  sure  pro- 
mise of  benefit,  and  rejoice  at  the  spur  which 
has  converted  what  perhaps  would  have  been 
a  flagging  attention,  into  a  healthy  and  steady 
industry.  The  names  of  the  Examiners  afibrti 
assurance  of  honour  and  kindness ;  the  method 
of  proposing  the  questions  contrasts  well  with 
the  feverish,  and  perchance,  treacherous  ordeal 
of  Surgeons'  Hall;  and  the  vigilance  and  good 
temper  with  which  you  watch  over  and  explain 
every  movement,  all  unite  to  strengthen  the 
timid,  to  encourage  the  hopeful,  and  to  give  to 
CEM^h  a  pledge  of  honest  ana  gentiemanly  treat- 
ment. 

The  plan  appears  hitherto  to  have  been  liable 
to  abuse,  in  allowing  too  much  freedom  to  the 
candidate  in  selecting,  or  passing  over  the  ques- 
tions before  him.  In  cases  where  a  great  por- 
tion of  the  questions  were  unanswered,  the 
examiners  would  doubtless  experience  much 
perplexity,  because  although  de  non  apparemU 
iue  et  non  esistentibut  eudem  est  ratio,  yet 
they  would  be  unwilling  to  pluck  a  young  man 
on  negative  evidence,  or  to  make  what  might 
be  diffidence,  undergo  the  fate  of  stupidity 
On  the  other  hand,  it  might  be  a  cloak  for 
ignorance  or  idleness.  However,  they  acted 
like  just  judges,  and  giving  the  benefit  of  the 
doubt  to  the  prisoners,  they  resolved  speedily 
to  amend  the  law. 

In  your  allusion  to  the  proposed  alteration, 
you  sav  it  is  likely  a  candidate  will  have  ta 
select  three  branches,  and  if  he  answers  in  no 
otheTi  he  will  probably  be  required  to  teplj 
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'••coTTfctly*'*  to  all  of  them.  No%f  I  do  hope 
that  thu  will  not  he  the  inrvornhle  rule:  for  as 
questions  occasionally  fall  awlvwardly,  the  most 
able  may  fail  here  ;  and  after  a  full  exposition 
of  every  difficulty,  may  light  at  lust  on  a  tech- 
nicality, which  may  ruin  all ;  you  nevertheless 
intimate  that  if  a  person  elects  to  go  upon 
more  than  three  heads,  success  in  one  sLall 
assist  deficiency  in  another,  and  in  such  case 
my  objection  is  met ;  as  it  applies  where  three 
subjects  alone  are  attempted.  Perhaps  it 
may  be,  that  though  the  examiners  expect 
answers  to  all  the  questions,  they  do  so  to 
have  positive  proof  of  capacity  or  incapacity, 
and  will  not  insist  on  a  strictly  proper  reply  to 
each.  There  is,  I  think,  a  little  anxiety  on 
these  points,  and  if  you  could  clear  them  up, 
you  would  do  us  good  service. 

On  another  matter  too,  I  should  wish  to  say 
a  little :  without  any  division  into  classes,  why 
might  not  merit  be  rewarded?  Why,  when  in 
other  professions,  talent  receives  honors  on  the 
threshold,  should  our,  surely  not  less  deserving 
or  laborious  path,  be  uncheered  by  distinction  ? 
Why  may  not  certificates,  for  instance,  be  given, 
varying  with  the  acquirements  of  the  candi- 
dates ?  or  why,  in  the  hundred  different  ways 
that  might  be  devised,  should  not  some  gratifi- 
cation be  awarded,  to  decided  and  well- timed 
superiority?  I  know  some  oppose  it,  us  hard 
and  invidious  on  the  remainder ;  but  this,  Ifi 
available  at  all,  reaches  every  triumph,  national 
or  private,  and  by  keeping  all  on  the  tame  level 
ef  mediocrity,  would  extinguish  every  useful 
ambition ;  and  I  would  further  remark,  that  it 
fViUs  harshly  on  those  only*  who  are  mentally 
infirm ;  ana  such,  I  submit,  would  either  be 
benefited  by  the  hint  that  they  have  mischoscn 
their  calling,  or  would  be  happily  hindered  from 
commencing  it.  As  for  the  injury  to  the  indo- 
lent, even  granting  that  they  have  feeling 
to  perceive  the  loss  their  own  apathy  has 
procured,  I  would  observe  that  they  are 
not  in  my  opinion  fit  subjects  for  legislation, 
or  if  they  are,  it  shuuld  be  by  dividing  them 
from  their  fellow-siudents,  as  a  warning  to 
some,  and  a  stimulus  to  all.  There  are  many 
to  whom  even  self-interest  is  but  a  weak  in- 
ducrmeiit  to  restrain  from  pleasure,  or  to 
apply  with  vigour,  but  who  possess  a  latent 
fire  of  emulation  that,  once  clierished,  would 
consume  every  impediment;  and  there  are  still 
more,  who,  content  to  pass  easily  with  the 
crowd,  trifle  awuy  those  hours  which,  were 
there  gradations  of  reward,  would  be  spent  in 
diligent  and  cheerful  application.  To  some  it 
might  be  the  **  holding  turn,"  that  would  pre- 
sage  future  fame ;  and  to  all  it  would  speak  in 
accents  that  would,  with  the  greater  number, 
find  a  ready  echo.   The  period  at  which  young 


*Our  correspondent  is  mistaken:  we  did 
not  under^tana  that  all  the  unsvvers  were  ex- 
pected to  be  correctly  given ;  but  tha.  every 
question  should  be  answered  to  the  best  of 
the  candidate's  ability.  We  have  already 
stated  (Vol.  XIII,  p.  490)  that  at  present  no 
alteration  has  been  made  in  the  plan  with 
which  the  Examiuers  at  first  set  out.    £d. 


men  commence  practice,  is  precisely  that  when 
habits  are  nearly  formed,  and  when  it  is  tiiuss 
essential  to  catch  and  direct  the  wavering  cur- 
rent,— this  my  suggestion,  if  adopted,  would 
effect  in  many  instances,  by  puinting  solely  to 
those  pursuits  which  invigorate  the  intellect 
and  qualify  for  future  life ;  and  I  feel  persuaded 
that  were  dei^rees,  however  slight,  introduced, 
the  arrangement  would  be  hailed  with  delight 
as  a  harbinger  of  that  more  solid  treasure 
which  all  at  least  hope  for.  I  say  howerer 
slight,  as  we  know  that  it  is  the  gaining  of  the 
prize,  rather  than  its  value,  which  calls  forth 
competitors,  and  though  once  won  it  is  cona- 
paratively  unheeded,  it  is  only  because  sur- 
passed by  those  fairer  kurels,  which  the  open- 
ing path  displays. 

A  CouMTRT  Articlbd  Clerk. 


Sir, 
From  the  disposition  which  has  ever  been 
manifested  in  your  useful  periodical,  to  afford 
to  all  parties,  as  far  as  lay  in  your  power,  the 
means  of  bringing  their  views  upon  any  sub- 
ject connected  with  our  profession  under  the 
noUce  of  its  members,  I  am  induced  to  solicit 
your  kindness  in  the  insertion  of  a  few  re- 
marks which  I  have  thrown  together  on  the 
rules  recently  passed  as  to  the  examination  of 
candidates  previous  to  admission  :  rules  which, 
with  all  due  deference,  I  submit  are  very  little, 
if  at  all,  calculated  to  accomplish  the  end 
which  they  were  designed  to  effect.  The  pro- 
fession of'^the  law  has  unquestionably  been 
not  unfrequently  subjected  to  contempt  by  the 
misconduct  of  its  members.  That  such  mis- 
conduct should  be  used  as  an  argument  against 
the  law  as  a  profession,  is,  I  confess,  most 
futile  and  absurd.  How  often  has  the  sacred 
character  been  associated  with  the  greatest 
bigotry  and  intolerance ;  with  the  exercise  of 
passions  and  feelings  the  very  opposite  of  the 
religion  which  those  who  assume  that  charac*- 
are  called  upon  "  in  their  life  and  conversation 
to  adorn  V  Shall  we,  on  that  account,  vote 
religion  a  bugbear,  and  its  teachers  all  hypo- 
crites ?  How  often  have  medical  men  been 
the  greatest  pedants,  the  vilest  empyrics,  and 
the  veriest  quacks  ?  Shall  we  on  that  account, 
vote  their  profession  useless,  and  its  members 
a  junto  of  ignorant  and  designing  men  ?  What 
calling  or  situatioii  of  life  is  there  which  has 
not  produced  in  its  followers  many  notori- 
ous for  all  that  is  vile,  or  base,  or  despic- 
able? Such  results  are  inseparable  from 
every  thing  that  is  human,  and  will  continue 
as  long  as  the  ranks  and  occupations  of  men 
shall  differ,  or  the  human  heart  continue  what 
it  is. 

More  than  this  :^-The  profession  of  the 
law  holds  out  greater  temptations  to  dishonesty 
and  misconduct  than  any  other  palling :  greater 
inducements  are  presented  to  its  members  to 
lead  them  from  the  path  of  integrity  and  rec- 
titude 5  they  are  also  placed  as  it  were,  by  the 
very  nature  of  their  possession,  upon  an  emi- 
nence, and  their  actions  are  narrowly  scanned 
and  observed;  so  that,  douhtlcfs,  many  ac- 
tions which  pass  unnoticed  in  other  men  are  itt 
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them  the  subjects  of  much  censure  and  blame. 
In  the  exercise  of  their  profession  also,  and 
in  the  fair  and  legitimate  practice  of  the  law, 
they  not  unfrequently  are  called  upon  to  adopt 
proceedings  which  are  not  of  the  most  agree- 
able  nature  to  the  parties  concerned :  in  these 
cases  the  law  is  as  obnoxious  as  its  professors, 
and  any  administrators  of  it  are  alike  the  ob- 
jects  of  enmity  and  hatred.  Still,  1  am  most 
willing  to  admit,  that  in  many  cases  the  con- 
duct of  *•  the  lawyer  "  has  been  justly  the  sub- 
ject of  reprehension  and  blame.  And  for  the  | 
purpose  of  protecting  the  public  from  such 
conduct,  with  the  view  of  preventing  parties 
getting  into  the  profession  who  may  be  likely 
to  be  guilty  of  it,  amd  with  the  design  of  raising 
and  exalting  the  character  of  the  profession, 
the  rules  have  been  avowedly  passed  :  but,  in 
iDy  humble  opinion,  if  they  are  not  foUowed 
by  other  measures,  that  object  will  be  in  a 
great  measure  defeated. 

So  far  as  the  ability  or  talent  of  the  future 
members  of  the  profession  is  concerned,  they 
may  have  a  tendency  to  raise  and  exalt  it :  but 
what  guarantee  do  thev  afford  that  this  talent 
may  not  be  prostitutea  to  the  very  evil  which 
the  rules  are  designed  to  remedjr  ?  True,  in- 
deed,  it  may  be,  that  the  cultivation  and  nur- 
ture of  the  human  mind  has  a  strong  tendency 
to  improve  and  refine  the  human  neart,  and 
this  degree  of  proficiency  in  the  science  of  the 
law,  which  the  candidates  are  required  to  pos- 
sess previous  to  admission,  may  be  looked  upon 
as  some  security  against  that  misconduct  or 
mal-practice  to  which  I  have  before  alluded. 
But  though  the  mind  may  be  cultivated  and 
improved,  much  still  depends  on  the  bias 
which  from  other  causes  is  given  to  it.  So, 
though  ^the  requisite  attainments  may  be  ac- 
quire by  the  law  student,  yet  there  are  other 
securities  necessary  for  his  directing  those  at- 
taintments  to  a  proper  use  :  and  it  may  happen 
that  he  who  possesses  the  greatest  ability  may 
pervert  i%  to  the  meanest  and  worst  enas.  If 
that  ability  be  once  diverted  into  a  wrong 
course,  he  will  be  the  more  dangerous  a  cha- 
racter  in  the  profession,  and  his  conduct  more 
injurious  to  society  by  the  very  possession  of 
that  talent  which  uie  rules  require. 

The  master  is  required  to  certify  as  to  several 
hcts :  might  he  not  with  some  propriety  be 
called  upon  to  certify  as  to  the  moral  character 
of  his  pupil  ?  He  has  generally  a  means  of 
knowing  this.  The  point  might  be  pressed, 
and  with  great  reason  :  but  at  present  I  let  it 
pass.  On  some  other  occasion,  perhaps,  with 
your  permission,  I  may  take  it  up.    I  would  at 

J>resent  submit,  that  the  rules  should  be  fol- 
owed  by  some  strong  provisions  as  to  the  con- 
duct of  the  attorney  vvnen  in  practice.  If  he 
abuse  the  confidence  reposed  in  him,— if  he 
prostitute  the  ability  which  the  rules  require, 
to  the  very  mischief  they  were  designed  to 
check, — then  an  immediate  cognizance  ought 
to  be  taken  of  such  misconduct,  and  the  party 
guilty  of  it  summarily  dealt  with  according  to 
his  desert. 

If  this  mode  of  proceeding  were  adopted, 
and  ao  easy  way  left  open^  whereby  an  injured 


and  ill-used  client  could  bring  the  simple 
story  of  his  wrong  before  a  superior  tribunal, 
then  I  think  we  should  have  a  much  safer  gua- 
rantee for  the  respectability  and  honour  of  the 
profession  than  that  which  the  rules  afford. 
But  while  those  rules  stand  as  they  now  are ; 
while  the  difficulties  which  now  shield  the  pet- 
tifogging and  rascally  practitioner  from  the 
punishment  he  so  richly  deserves  are  contin- 
ued, the  system  appears  to  me  very  much 
like  establishing  a  test  or  touchstone  ot  compe- 
tency or  ability,  and  when  the  candidate  is 
able  to  meet  and  stand  that  test,  he  then  re- 
ceives a  license  to  use  or  employ  that  ability  in 
any  manner  or  way  which  he  may  think  proper  : 
and  the  profession  is  as  much, disgraced,  and 
the  client  is  left  quite  as  exposed  to  injustice  and 
irremediable  injury,  as  he  was  before  the  present 
system  was  adopted.  Hv.^yN. 


NEW  BILLS  IN  PARLIAMENT. 


LIMITATION  OF  R£AL  ACTIONS. 

The  following  is  Lord  Abinger's  bill  on  this 
subject : 

Whereas  doubts  have  been  entertained  as  to 
the  effect  of  a  certain  act  of  parliament  made 
in  the  third  and  fourth  years  of  his  Majesty 
King  William  the  Fourth,  intituled  "An  Act 
for  tne  limitation  of  Actions  and  Suits  relating 
to  Real  Property,  and  for  simplifying  the 
Remedies  for  trying  the  Rights  thereto,*'  so 
far  as  the  same  relates  to  mortgages ;  and  it  is 
expedient  that  such  doubts  should  be  removed : 
Be  it  declared  and  enacted  by  the  King's  most 
excellent  Msgesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same, 
That  it  shall  and  may  be  lawful  for  any  person 
entitled  to  or  claiming  under  any  mortgage  of 
land,  being  land  within  the  definition  contained 
in  the  first  section  of  the  said  act,  to  make  an 
entry  or  bring  an  action  at  law  or  suit  in  equity 
to  recover  such  land  at  any  time  within  twenty 
years  next  after  the  last  payment  of  any  part 
of  the  principal  money  or  interest  secured  by 
such  mortgage,  although  more  than  twenty 
years  may  have  elapsed  since  the  time  at  which 
the  right  to  make  such  entry  or  bring  such 
action  or  suit  in  equity  shall  have  first  accrued, 
any  thin£  in  the  said  act  notwithstanding. 


STIBRIFF8'  COURTS. 

'amended,"  is  as 


fol. 


This  bill,  as  now 
lows : 

Whereas  an  act  was  passed  in  the  third  and 
fourth  years  of  the  reign  of  his  present  Ma- 
jesty, intituled  "  An  Act  for  the  further 
Amendment  of  the  Law  and  the  better  Ad- 
vancement of  Justice :"  And  whereas  by  the 
said  act  it  is  enacted,  that  in  any  action  de*. 
pending  in   any  of  the  Superior  Courts  of 
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Commoa  Law  at  WestminsteF,  for  any  debt  or 
deinaad  in  which  the  sum  sought  to  be  re- 
covered and  endorsed  on  the  writ  of  summons 
shall  not  exceed  twenty  pounds,  it  shall  be 
lawful  for  the  Court  in  which  such  suit  shall  be 
depending,  or  any  Judjre  of  any  of  the  said 
Courts,  to  order  and  direct  that  the  issue  or 
issues  joined  shall  be  tried  before  the  sheriff 
of  the  county  in  which  the  action  is  brought, 
or  any  Judge  of  any  Court  of  Record  for  the 
recovery  of  debt  in  such  county :  And  whereas 
the  trials  under  the  provisions  of  the  said  act 
have  given  great  satisfaction  to  suitors,  and  it 
is  expedient  that  the  provisions  of  the  said  act 
should  he  extended  to  debts  not  exceeding 
fifty  pounds ;  fie  it  therefore  enacted,  by  the 
King^s  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of 
the  same,  that  from  and  after  the  passing  of 
this  act,  the  powers,  authorities  and  provisions 
of  the  aforesaid  recited  act,  relating  to  the 
trial  of  issues  in  actions  for  any  dei>t  or  de- 
mand not  exceeding  twenty  pounds  before  the 
sheriff,  shall  be  and  the  same  are  hereby  ex- 
temled  to  debts  or  demands  not  exceeding 
fifty  pounds. 

SUPERIOR  COURTS, 
am^  erjancellar'rfCotttt. 

IBOACT  DVTY, 

j4n  Englishman  residing'  in  In^n  tekk  his 
/amify,  und  havinfjr  the  Mk  of  his  ftroperiy 
ihn'Ct  l^y  his  will  eafeouiediheri,g^ave  hga* 
cies  ttf  persons  in  India  and  in  En^lnnd, 
and  ttppoinied  ejfecutors  in  buth  cottntriesy 
and  the  trill  ttws  proved  in  both,  *Fhe  ext* 
cutors  in  India  remitted  the  estate  there  to 
the  executors  in  England,  who  vested  the 
same  in  the  publie  funds,  A  suit  was  in^ 
stituted  against  them  by  legatee:  HMy 
that  the  property  remitted  from  India  was 
not  sufffeot  to  legacy  duty. 

George  Arnold,  a  Lieutenant  Colonel  in  the 
East  India  Company's  service,  and  residing  with 
his  family  in  India,  died  there  in  1828,  having 
in  the  same  year  made  his  will,  by  which  he 
gave  legacies  to  his  wife  and  children,  and  to 
others  in  India,  and  to  numerous  relations  in 
England,  and  appointed  four  executors,  some  in 
India  and  the  others  in  England.  One  of  the 
executors  in  India  proved  the  will  there,  col- 
lected the  estate,  paid  the  testator's  debts  there, 
and  transmitted  the  surplus  of  the  personal 
estate  (about  66,000/.)  to  the  executors  in 
England.  They  had  proved  the  will  in  Eng^ 
land,  collected  the  testator*s  estate  (not  exceed- 
ing 2000/.)  and  paid  his  debts  there.  The 
estate  transmitted  from  India  was  vested  by 
them  in  the  funds,  and  they  kept  a  separate  ac- 
count of  it,  called  the  "Indian  account." 
In  1829  the  tKi^ tutor's  wife  and  their  two 
children,  infants,  came  to  England ;  and  a  bill 
was  afterwards  filed  on  behalf  of  the  children 
^giunst  the  executors  and  others.     Some  im- 


portant qnestlont  have  been  already  decided  in 
that  suit.*  A  further  question  was  now  raised 
upon  a  petition  presented  in  the  cause  by  some 
of  the  legatees,  praying  an  order  for  paytbent 
of  their  legacies,  free  from  the  legacy  duty. 
The  petition  was  opposed  bvthe  Crown  officers. 

iMr.  fVigram,  Mr.  Beth'ell,  and  iMr.  Shurpe 
for  the  petitioners.— The  estate  of  the  testator 
in  India  was  transmitted  to  England  for  the 
purpose  of  distribution  among  the  legatees,  to 
whom  the  executors  might  have  paid  it  directly, 
and  if  they  had  done  so,  there  could  be  no 
question  or  doubt  that  the  legatees  were  ex« 
empt  from  the  legacy  duty.  The  law  upon 
the  subject  was  doubtful  formerly,  and  there 
were  several  decisions  which  could  not  be 
easily  reconciled.  But  all  these  <loubt8  were 
removed  by  the  late  case  of  The  Attorney  Ge~ 
nerul  v.  Forbes  and  Jackson,^  where  the  House 
of  Lords  held  that  the  personal  estate  in  India, 
pf  a  testator  domiciled  there,  making  his  will 
and  dying  there,  being  transmitted  to  this 
country  for  distribution,  was  not  liable  to  le- 
gacy duty,  under  the  36  G.  S,  c.  62,  or  any 
Other  act.  The  learned  counsel  adopted  the 
arguments  of  the  respondents'  counsel  in  the 
case  cited,  which,  they  contended,  was  like  the 
prevent  case  in  every  point  of  view. 

The  Solicitor  General  and  Mr.  Romilly,  for 
fhe  Crown,  submitted  that  the  domicile  of  the 
testator,  or  the  locality  of  the  property,  could 
not  be  admitted  as  fMinciples  to  govern  tbe 
Kaibility  to  the  legacy  duly  Attorney  General 
V.  Coeherell,^  Attorney  General y,  Bea(son;d 
Logan  f.  Fuirlie,^  The  true  construction  of 
the  acu  of  parliament,  and  the  rules  of  the 
Court  were,  that  when  the  personal  estate  of  a 
testator,  a  subject  of  the  Crown  of  Eugli^d,  no 
matter  wheiie  he  lived  and  died,  came  to  be  ad< 
miniatered  iu  our  Courts,  the  legacy  duty  at- 
tached on  that  property.  A  departure  from 
that  rule,  instead  of  j^lactng  the  law  on  a  sound 
principle,  would  let  in  much  difficulty  and  un- 
certainty. A  perusal  of  the  acts  of  the  JOtb, 
23d,  and  29th  Q.  3,  which  first  imposed  the 
duty  on  legacies  by  way  of  st^mp  duty  on  re- 
ceipts, would  lead  the  Court  to  a  true  con- 
struction  of  the.  subsequent  acts  of  the  36  ii 
48  of  G.  3.  Lord  Brougham,  in  hi^  judgment 
m  Attorney  General  v.  Forbes,  said^  that  case 
did  not  overturn  the  previous  casea  of  The  At^ 
ioKaey  Gcneralv,  Cocherell,  i^nd  Attorney  General 
V.  Btiitson  i  but  that  they  were  distinguishable 
frpm  It,  and  so,  was  the  present  case. 

Mr.  »^igrafm'm  reply.^The  case  of  Logan 
V.  Fatrlie  was  reversed  by  the  Lords  ("ommis- 
sioners.ff 

346-^7^  ^^^  ^  ^'  ^^'  •'*'*  ^  ^«-  ^^ 
»  2  Clw-k  &  FinncUy,  4a 
«   1  Price,  161, 

*  7  Price,  560. 

•  2  Sim.  &  i>tn.  284. 

^  2  Clark.  &  Fin.  p.  82. 

9  1  Myl.  &  Craig.  69,  S.  C,  11  Leg.  Oba. 
181,  where  It  is  said,  by  mistake,  that  the  Vice 
Cnancellor  held  the  duty  not  to  attach,  and  that 
his  order  was  affirmed. 
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Hm  tjord  CianceHor,  having  taken  ttine  to 
consider  the  case,  now  ^ave  hia  judfifmeiit. 
Tlie  question  was  whether  the  sum  of  56,169/., 
which  was  appropriated,  as  found  by  the  mas- 
ter's refion,  to  the  payment  of  lejracies  ^ven 
by  the  testator's  will,  was  subject  to  the  legacy 
duty  on  the  legacies  payable  out  of  it.  The  tes- 
tator made  his  will  in  India,  appointing  four  exe- 
cutors, and  leaving  his  widow  and  two  children 
10  India,  one  of  whom  was  born  after  testator's 
death.  The  bulk  of  the  property  wu  in  India 
— very  little  in  England.  The  executors  in  Bog- 
land  proved  the  will,  collected  the  estate,  and 
paid  debts  there.  One  executor  alone  in  India 
proved  the  will  there,  collected  the  estate,  and 
paid  the  debts  of  the  testator  there,  and  the  sur- 
plot  which  was  49, 169/,  was  remitted  by  him  to 
the  executors  here,  who  vested  it  at  interest  in 
a  separate  account,  called  the  "  India  account." 
A  bill  was  filed  in  this  country-on  behalf  of  the 
infant  children  against  the  executors,  for  an 
account,  and  the  usual  reference  was  made  to 
the  roaster,  who  reported  in  1834  that  the 
fund  remitted  from  India,  with  interest  since, 
amounting  altogether  to  56,169/.  was  for  pay- 
ment of  legacies.  The  question  was  whether 
it  was  subject  to  the  legacy  dutv  on  the  lega- 
cies. Several  cases  have  been  decided  on  the 
act  of  the  36  G.  3,  c.  52,  the  second  section 
of  which  imposing  the  duty  is  as  general  in  its 
terms  as  it  could  be  expressed.  His  Lordship 
having  read  the  section  repeated  that  the  terms 
were  as  general  as  could  be  used,  and  it  could 
not  be  said  that  a  testator  domiciled  out  of  Eng- 
land at  the  time  of  his  death  or  of  making  his 
will  was  exempt.  This  property  was  remitted 
from  India  to  be  administered  by  the  executors 
here.  That  was  unnecessanr,  and  the  executors 
in  India  might  have  avoided  it  by  approj 


the  l^racies  in  India,  or  by  paying  them  di- 
rectly to  those  who  B'ere  entitled  to  receive 
them.  The  words  of  the  act  must  mean  per- 
sonal estate  in  this  couutry,  and  were  not  ap- 
plicable to  such  estate  in  India.  If  an  exe- 
citor  abroad  remits  the  legacies  to  the  exe- 
cutors or  to  the  legatees  in  this  country, 
they  would  not  be  subject  to  the  duty;  but 
if  a  snil  for  administration  be  necessary,  and 
the  property  was  brougiht  to  this  country  for 
that  purpose,  and  subject  to  a  course  of  ad- 
ininiitration,  all  which  did  not  depend  on  the 
discretion  of  executors,  the  case  was  dif- 
ferent, as  in  AUorney  General  v.  Cockerell;  M" 
tonejf  Gwneral  v,  Bf^soni  Logna  v.  Foirlie. 
la  this  last  case.  Sir  John  Lfftch  held  the 
legacy  duty  to  be  payable,  on  the  ground  that 
the  executor's  agent  in  England  had  no  autho- 
rity to  pay  the  legacies  free  fcoss  the  duty ;  but 
when  tnat  case  came  before  this  Court  (Lords 
Commissioners  Pepya  and  Boianqttei)  to  be  re- 
ronsidered  upon  the  petition  of  another  legatee, 
the  distinction  was  then  seen  and  taken,  that 
there  was  a  clear  appropriation  of  the  legai-ies 
in  India.  But  the  present  case  is  decided  by 
that  of  Attorney  General  v.  Forbet  and  Jack' 
Ma,  which  was  a  decision  of  the  Court  of  Ex- 
chequer—the proper  tribunal  for  revenue 
cases— upon  a  case  sent  from  this  C^ urt,  after- 
wards iffirined  by  this  Courts  aud  finally  by 


the  House  of  rx>rds.  It  was  therefore  a  casq 
of  the  very  highest  authority,  and  the  facts 
were  the  same  as  in  this  case,  with  one  excep- 
tion, that  in  t^e  former  case  there  was  no 
representation  by  probate  in  this  country.  His 
Lordship  was  clearly  of  opinion  that  the  fund 
in  this  case  was  not  liable  to  the  legacy  duty. 
.  Arnold  v.  Arnold,  at  Lincoln's  Inn,  Dec.  22dg 
1836,  and  at  Westminster,  April  20th,  1837. 


Wialli  Canrt. 


CBARITABLB   TRUST. 


A  devise  of  a  rent-charge  io  a  Roman  Cath^ 
oUcpriett,  and  to  poor  Catholics,  is  a  cktt" 
ritaole  trust,  and  may  be  enforced  under 
the  a€t2&'3fr.4,c.U5i  hit  if  the  suit 
to  establish  the  charity  was  pending  at  the 
passing  of  that  act,  the  disposition  of  it  de^ 
volves  on  the  crown,  as  before  that  act. 

This  was  an  information  filed  in  the  name  of 
the  Attorney  General,  at  the  recommendation 
of  the  charity  commissioners  in  the  year  1831, 
before  the  passing  of  the  act  of  the  2  &  3  W. 
4,  c.  116,  •*  an  act  for  the  better  securing  the 
charitable  donations  and  bequests  of  his  Ma-' 
jesty's  subjects  in  Great  Britain  professing  the 
catholic  religion,"  and  which  puts  catholics  on 
the  same  footing  with  protestant  dissenters  in 
respect  to  their  schools,  places  of  worship, 
charitable  bequests,  &c.,  "provided  that  no- 
thing in  this  act  should  affect  any  suit  then 
actually  pending  or  commenced,  or  any  pro* 
perty  now  in  litigation  or  dispute,  in  any  or  hia 
Majesty's  Courts  of  law  or  equity  in  Great 
Britain."  The  infonnation  stated,  among 
other  things,  that  Mrs.  Ursula  Mountnev,  of 
Stonecroft,  in  the  county  of  Northumberland, 
widow,  by  her  will  dated  the  16th  of  July, 
1680,  granted  to  Ralph  Clavering,  of  Callaley, 
in  the  said  county,  his  heirs  and  assigns,  an  an- 
nuity or  rent  charge  of  32/.  issuing  out  of  her 
messuages,  lands,  tenements  and  hereditaments, 
situatea  in  the  several  parishes  of  Warden, 
Hexam,  &c.  and  commonly  called  Stonecroft, 
Numbush,  Holeclose,  &c.  payable  half  yearly 
by  even  portions,  with  power  of  distress,  ana 
subject  to  such  disposition  as  she  might  after- 
wards make ;  and  she  devised  all  her  said  mes- 
suages, lands,  &c.  to  William  Lord  Wed rington, 
his  neirs  and  assigns,  subject  to  the  said  annui- 
ty.  By  a  paper  writing,  dated  21  Au^rust,  1680, 
Mrs.  Mountney,  after  reciting  her  will  as  far  as 
it  related  to  the  annuity,  and  that  by  reason 
of  the  malignity  of  the  times  she  could  not  de- 
clare the  trusts  upon  which  she  devised  her 
real  estates,  gave  directions  as  to  the  letting  of 
her  said  land  to  a  catholic  tenant ;  and  she  di- 
rected 20/.  (part  of  the  32/.)  to  be  paid  yearly 
to  a  catholic  priest  of  the  Fransdscan  order, 
for  his  prayers.  &c.,  and  several  sums,  amount- 
ing together  to  10/.,  to  be  distributed  vcarly 
among  the  poor  and  discreet  catholics  ot  War- 
den, nexam,  and  other  parishes;  and  2/. 
yearly  to  be  given  to  ^the  person  who  should  i 

receive  and  distribute  the  sarafforhis  trouble ;  I 
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and  she  appointed  B.  Carr  for  life  to  receive 
and  distribute  the  same ;  and  directed  that  he 
should  appoint  a  discreet  catholic  to  succeed 
him,  &c.;  and  that  on  failure,  the  priest  of 
Stoneeroft,  with  other  priests,  should  appoint 
such  person.  In  1693,  Lord  Wedrington  con- 
veyed, in  consideration  of  150/.,  the  estates  of 
Stonecroft  and  Numbush,  to  Thomas  Gibson^ 
his  heirs  and  assigns,  subject  to  the  said  an- 
nuity ;  and  Gibson  covenanted  for  himself,  his 
heirs  and  assigns,  to  pay  the  same  to  R.  Cla- 
verin^,  his  heirs  and  assigns.  These  estates 
remained  in  the  family  of  the  Gibsons  until 
1822,  when  they  were  sold  and  conveyed  to 
John  Todd  for  6800/.,  with  notice  of  the  annu- 
ity. The  deed  of  conveyance  had  no  covenant 
against  incumbrances.  The  10/.  a  year  to  the 
poor  catholics  of  the  parishes  before  mentioned 
had  been  regularly  paid  by  the  Gibsons  up  to 
the  time  of  this  conveyance ;  but  John  Todd, 
and  after  his  death  his  sons,  refused  to  recognize 
the  annuity,  or  any  part  of  it.  The  information 
therefore  prayed  an  account  and  payment  of 
the  whole  annuity,  and  the  arrears  of  it  from 
the  Todds.  The  information  was  amended 
after  the  passing  of  the  act  2  &  3  W.  4,  c.  1 16, 
by  adding  the  assignee  of  the  rent-charge,  and 
other  parties  claiming  the  benefit  of  the  be- 
quest to  the  catholic  priest. 

Afr.  Kinderiley,  for  the  Attorney  General  op 
behalf  of  the  crown,  claimed  the  full  benefit  of 
the  whole  bequest.  Admitting  that  the  be- 
Ouest  had  a  superstitious  use  in  it,  he  conten- 
aed  that  that  which  was  superstitious  in  the 
use,  would  not  avoid  that  which  was  charitable. 
If  the  gift  had  been  for  prayers  and  masses  only, 
it  would  have  been  void ;  out  the  gift  was  sub- 
stantially for  the  maintenance  of  the  priest,  and 
that  made  it  a  valid  gift. 

Mr.  Lynrh  for  the  trustees,  the  representa- 
tives of  Kalph  Clavering  and  of  B.  Carr,  con- 
tended that  the  whole  bequest  was  good,  and 
was  now  available  according  to  the  intention  of 
the  donor,  the  late  act  of  parliament  having 
secured  charitable  donations  to  catholics  as 
well  as  to  his  Majesty's  protestant  subjects. 

Mr.  Pemberton  for  the  defendants,  submit- 
ted that  the  gift  to  the  priest  was  superstitious 
and  void.  The  testatrix  knew  she  was  at- 
tempting to  create  an  illegal  trust.  The  trus- 
tee  could  not  be  compelled  to  perform  the 
trust.  In  this  ca^e  therefore,  either  there  was 
a  resulting  trust  to  the  heir  at  law  of  the  devi- 
sor, or  the  estate  went  free  to  the  devisee,  his 
heirs  and  assigns,  and  came  unaltered  to  the 
purchaser,  the  father  of  the  defendants. 

Lord  Langdale,  M.  R.,  having  taken  time  to 
consider  the  question,  now  stated  the  matters 
of  the  information  as  above.  Tlie  defendants, 
by  their  answer,  insisted  that  the  rent-charge 
was  not  confined  to  the  estates  of  Stonecroft 
and  Numbush  purchased  by  their  father,  but 
extended  over  all  the  testatrix's  estates.  The 
information  which  was  first  filed  in  1831,  in< 
sisted  that  Lord  Wedrington  by  the  deed  of 
J  693,  well  charged  these  estates  with  payment 
of  the  whole  rent-charge,  and  exonerated 
therefrom  the  testatrix's  other  estates,  and  ac- 
'^brdingly  tlic  owner  of  the  estates  of  Stone- 


croft and  Numbush,  regularly  pmd  the  annu- 
ity. The  information  was  amended  in  1833, 
after  the  passing  of  the  act  securing  charitable 
donations  to  catholics ;  and  then  a  clium  was 
made  for  the  priest,  as  well  against  the  crown 
as  against  the  defendants.  He  was  of  opinion 
that  this  was  a  suit  commenced,  and  pending 
at  the  time  of  passing  that  act ;  and  therefore 
by  the  proviso  in  the  3d  section,  the  bequest 
was  subject  to  the  same  construction  and  one- 
ation  of  law,  as  if  that  act  had  not  passed.  The 
intention  of  the  testatrix  was  clearly  charitable, 
and  looking  to  the  cases,  and  to  the  statute 
law  previous  to  the  late  act,  he  was  bound  to 
declare  that  this  charity  devolved  on  the  crown, 
and  that  it  was  for  the  Attorney  General  to 
apply  for  the  King's  si^  manual  for  directions 
as  to  the  manner  and  to  what  purposes  the 
funds  arising  from  the  charity  should  be  ap* 
plied.  He  therefore  decreed  the  amount  as 
prayed  against  the  defendants,  with  costs. 
The  costs  of  the  trustees  he  directed  to  be 
paid  out  of  the  arrears  of  the  rent- charge. 

j4ttumep  General  v.   Todd^  Sittings  at  the 
Rolls,  February  18th,  and  April  10,  1837. 


[Before  the  Four  Judges.*] 

GRANTINO  RULES  TO  PRISONER. 

A  person  committed  for  contempt  of  Court  is 

to  be  considered  as  in  custody  for  a  criminal 

act. 
The  discretion  of  the  marshal  to  front  the 

rules,  does  not  extend  to  commitments  uf 

that  nature. 
The  prisoner  must  apply  to  the  Court  for  the 

rules. 

This  was  a  rule  calling  on  Henry  Gompertz 
and  upon  the  marshal  of  the  King's  Bench  pri- 
son, to  shew  cause  why  the  said  Henry  Gompertz 
should  not  be  deprived  of  the  benefit  of  the 
rules,  and  why  the  marshal  should  not  confine 
hun  within  the  widls  of  the  prison.  The  affi- 
darits  on  which  the  rule  was  obtained,  set 
forth  that  Gompertz  was  committed  into  cus- 
tody upon  an  attachment  for  contempt,  for  not 
putting  in  an  answer  to  a  bill  filed  agdnst  him 
in  the  Court  of  Equity  Exchequer :  that  he 
had  applied  to  the  marshal  and  had  obtained 
the  iuQulgence  of  the  rule ;  and  that  he  was 
now  occupying  two  houses  in  the  neighbour- 
hood of  the  prison,  and  living  in  a  style  of  much 
splendor ;  and  not  only  visited  different  parts 
of  London,  but  occasionally  went  into  the 
country ;  and  that  since  he  had  had  the  rules  he 
had  been  down  to  Ascot  Heath  races.  The 
affidavits  alleged,  that  while  these  indulgences 
could  be  enjoyed  by  Gompertz,  he  would 
never  comply  with  the  order  of  the  Court,  and 
purge  himself  of  his  contempt  by  answering-. 
On  the  other  side,  affidavits  were  filed  to  shew 
that  Gompertz's  health  reouired  such  indul- 
gences ;  and  that  the  marsnal  had  only  con-  • 
ceded  the  rules  upon  bcing^lly  satisfied  that 
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he  health  of  Gompertz  would  be  seriously 
endangered  by  their  refusal. 

Mr.  Piaii  shewed  cause  on  the  part  of 
Gompertz,  and  relied  strou^ly  on  the  alleged 
necessitv  of  the  case.  As  to  the  practice,  he 
referred  to  the  cases  of  Sir  Watkin  Lewis  and 
Mr.  John  Joseph  Noel,  who,  under  similar 
circumstances,  enjoyed  the  rules  for  years. 

Mr.  Knowlei  shewed  cause  on  behalf  of  the 
marshaL  He  contended,  first,  that  the  mar- 
shal had  the  authority  to  grants  at  his  discre- 
tion, the  rules  to  prisoners,  including  those 
who  were  committed  for  contempt;  and  se- 
condly, that  in  this  case  the  discretion  had 
been  rightly  exercised.  The  first  case  upon 
the  subject  was  that  of  Landen  Jone»,^  where 
it  was  said  "  he  was  committed  for  a  contempt, 
and  moved  to  have  the  benefit  of  the  rules, 
which  was  denied."  That  was  the  whole  of 
the  report,  which  could  not  therefore  be  relied 
on  as  an  authority,  for  there  could  be  no 
doubt  that  some  special  reason  existed  for  the 
refusal.  This  was  shewn  by  a  much  more 
recent  case,  where  it  appeared  that  the  general 
power  to  grant  the  rules  in  all  cases,  where  a 
person  was  committed  for  contempt,  was  re- 
thsed ;  but  where  a  special  power  to  grant 
them,  under  particular  circumstances,  was 
conceded  to  the  marshal.  In  Hall  v.  Arnold!^ 
it  was  held,  that  a  prisoner  in  custody  for  con- 
tempt IS  not  entitled  to  the  rules  of  the  King's 
Bench  except  in  a  case  where  he  is  dange- 
rously ill,  and  might  die  through  confinement. 
That  was  exactly  the  present  case,  for  the  affi- 
davits  here  went  to  the  extent  of  saying  that 
close  confinement  might  occasion  the  pre- 
mature death  of  the  prisoner.  In  that  case 
too,  the  Court  refused  to  proceed  against  the 
marshal,  by  ordering  him  to  pay  the  money 
for  the  non-payment  of  which  the  prisoner 
was  in  contempt,  and  dismissed  the  application 
with  costs.  i*he  Court  therefore  shewed  its 
inclination  to  be  in  favor  of  the  discretionary 
power  of  the  marshal  The  present  was  a  pro- 
ceeding against  the  marshal,  quite  as  little 
justifiable  as  in  that  case,  and  it  ought  to  have 
the  sftme  result. 

Mr.  fF,  H.  Watson  and  Mr.  Eiderion  (of  the 
Chancery  Bar),  in  support  of  the  rule. — ^There 
was  uotMog  whatever  of  hostility  to  the  marshal 
in  this  proceeding.  It  was  not  even  intended 
to  be  said  that  he  had  exercised  his  discretion 
improperly :  the  doctrine  now  to  be  contended 
for  was,  that  he  had  no  discretion  to  exercise 
io  a  case  in  which  the  party  was  comniitted 
for  contempt.  A  commitment  for  contempt 
was  intended  to  be  a  punishment,  but  it  could 
be  none  if  the  prisoner  was  to  enjoy  every  nos- 
sible  degree  of  liberty.  The  authority  or  the 
Court  would  be  defeated  by  such  a  practice. 
In  one  ca^e,  in  re  Bryant^  the  defendant  was 
in  custody  for  contempt ;  and  there  was  a  mo- 
tion that  he  should  be  deprived  of  the  rules, 
and  this  Court  acted  on  the  principle,  that 
being  in  custody  for  contempt,  he  was  not  en- 

•  2  Strange,  817. 
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titled  to  the  rules.    (Mr.  Justice  Colmdge.-^ 
Do.  you  know  what  is  the  practice  with  respect 
to  insolvents  who  are  remanded  by  the  Court  Y) 
The  practice  is  not  known  with  regard  to  them ; 
but  it  is  known  with  regard  to  prisoners  com- 
mitted for  contempt  from  Courts  of  Equity : 
those  Courts,  if  such  prisoners  are  committed 
to  prisons  within    their  jurisdiction,  always 
hold    that    such  prisoners    are   not  entitled 
to  the  rules.      In  the  present  case,  the  Lord 
Chief  Baron  stated  that  if  he  possessed  any  au- 
thority over  the  marshal  of  the  King's  Bench, 
he  should  direct  Gompertz  to  be  taken  into  the 
prison.    There  was  an  anonymous  case,<:  where 
the  Court  held  that  when  a  prisoner  was  in 
contempt,  it  was  the  duty  of  the  gaoler  to 
keep  him  a  close  prisoner;   but  the  Court 
there  declined  to  miJce  an  order  to  that  effect 
till  the  gaoler  should  have  made  default  in  let- 
ting him  have  the  rules.     H\ll  y.  Arnold  was 
an  authority  in  favor  of  this  rule,  for  it  shewed 
that  the  application  by  the  prisoner  must  not 
be  made  to  the  marshal,  but  to  the  Court; 
and  that  was  the  result  of  the  cases  as  stated 
in  Tidd's  Practice  ^    ITie  refusal  of  the  Court 
in  Hill  y.  Arnold  to  proceed  against  the  mar- 
shal did  not  shew  that  the  Court  recognised 
his  power  to  grant  the  rules  in  cases  of  com- 
mitments for  contempt :  it  •  only  shewed  that 
in  that  particular  case  the  Court  held  that  the 
circiimstances  of  necessity  excused  his  irregu- 
larity in  exercising  a  power  that  did  not  be- 
long to  him.     The  practice  in  the  Courts  of 
Equity  had  been  unilorm  since  the  year  1740, 
in  which  year  a  case  occurred  that  was  thus 
entered  in  the  register's  book  :•  'M  June  1740, 
Goodwin  v.  Baynes,     Prisoner  in  the  Fleet  for 
non-payment  of  money.     The  prisoner  had 
been  frequently  out  upon  rules  out  of  term 
time.    Orderea,  by  the  Lord' Chancellor,  that 
he  should  be  confined  a  close  prisoner  within 
the  walls."    It  was  clear  that  if  this  prisoner 
was  thus  allowed  the  benefit  of  the  rules,  he 
would  never  put  in  an  answer,  the  contempt 
of  the  Court  would  never  be  purged,  and  the 
ends  of  justice  would  be  defeated. 

Lord  Denman,  C.  J. — ^This  case  has  been 
put  upon  the  broad  and  important  principle 
that  whatever  indulgence  may  be  allowed  to 
prisoners  who  do  not  pay  their  debts,  and 
however  consistently  wit  n  the  security  of  their 
persons  they  may  ne  allowed  to  enjoy  liberty 
to  a  certain  extent,  that  rule  of  indulgence 
does  not  apply  to  criminals.  The  only  ques- 
tion, therefore,  is  whether  this  person  was  to 
be  considered  a  criminal.  That  question  does 
not  present  any  doubt  to  my  mind.  It  seems 
to  me  perfectly  clear,  that  a  person  who  is  in 
prison  in  contempt,  is  there  tor  criminal  mis- 
conduct, and  that  the  marshal  ought  not  of 
his  own  authority  to  give  such  a  person  the 
indulgence  of  the  rules.  If  the  case  makes  it 
necessary,  in  order  to  preserve  the  health  of 
such  a  person  that  he  should  have  the  indul- 
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fjfcnce  of  the  rules,  that  person  oujjrht  to  apply 
to  the  Court ;  and  sucn  an  occasion  having 
arisen  here»  and  having  happened  in  term  time, 
such  an  application  might  have  been  made 
without  diflficuUy.  The  case  of  Sir  Catkin 
Lewis  has  been  mentioned.  It  does  not  ap- 
pear to  me,  that  that  case  at  all  affords  an 
authority  on  the  pre^tent  occasion ;  for  it  does 
not  seem  that  the  granting  of  this  indulgence 
to  an  unfortunate  and  ruined  man,  had  ever 
been  opposed  $  but  if  it  had  been,  the  Court 
must  have  dealt  with  this  case  as  with  that  of 
others.  I  need  not  enter  into  the  question  of 
the  particular  abuse  to  which  the  allowance 
of  the  rules  in  this  case  is  said  to  have  given 
rise.  It  is  sufficient  to  say  that  the  prisoner 
liere  is  not  in  a  condition  in  which  the  mar- 
shal is  at  liberty  of  his  own  authority  to  grant 
him  the  indulgence  of  the  rules. 

Mr.  Justice  LiUledalff.-^I  am  entirely  of  the 
•ame  opinion.  The  difference  in  the  powers 
of  the  marshal,  arises  from  the  difference  of 
the  causes  for  which  the  prisoners  are  in  his 
custody.  In  cases  where  they  are  so  simply 
for  the  non-payment  of  debts,  if  tlie  marshal 
takes  care  ot  his  own  indemnity,  as  he  will  be 
answerable  to  the  creditor  in  the  event  of  an 
escape,  he  has  a  right  to  grant  the  indulgence 
of  the  rules ;  but  in  cases  of  committal  for  con- 
tempt of  Court,  the  Court  alone  is. the  proper 
authority  to  decide  whether  such  indulgence 
4hall  be  permitted.  The  causes  of  committal 
differ  entirely  in  their  principle  and  object. 
^  Mr.  Justice  Paiieson  — Early  in  the  discus- 
§ion»  the  question  seemed  in  my  mind  to 
resolve  itself  into  this  simple  point,  whether 
the  marshal  of  his  own  authority  could  suffer 
a  prisoner  committed  for  contempt  of  Court 
to  have  the  rules,  or  whether  such  prisoner 
must  not  apply  to  the  Court.  It  is  clear  that 
in  a  case  of  tnat  kind,  the  granting  of  the  rules 
is  matter  of  special  favour,  and  they  cannot  be 
obtained  but  upon  application  to  the  Court, 
for  that  is  not  a  case  on  which  the  marbhal 
can  decide  of  his  own  authority.  The  case  of 
Hail  V.  Arnold,  fullv  explains  the  difference. 
There  the  Court  would  not  proceed  against  the 
marshal  and  make  him  pay  the  money ;  but 
still  it  is  clear,  that  the  Court  considered  the 
authority  to  grant  the  rules  in  cases  of  com- 
mitments for  contempt  to  be  in  itself,  and  not 
in  the  marshal.  The  principle  on  which  we 
proceed  is  this,  that  wherever  a  prisoner  is  in 
custody  for  a  contempt,  such  as  he  must  purge 
himself  from  by  an  act  to  be  done,  and  not  m 
custody  for  the  mere  payment  of  money,  he  is 
in  custody  as  a  criminal. 

Mr.  Justice  Voleridge. — This  case  resolves 
itself  at  last  into  this  short  question,  whether 
under  such  circumstances  as  exist  here  or 
under  similar  circumstances,  the  marshal  may 
take  upon  himself  to  grant  the  rules,  or  the 
prisoner  must  apply  to  the  Court  for  them. 
This  question  is  to  be  answered  by  considering 
the  nature  of  the  confinement.  The  ordinary 
custody  is  at  the  suit  of  a  creditor,  to  enforce 
pavment  of  his  debt :  the  other  cases  of  cus- 
tody partake  of  the  nature  of  a  punishment 
for  a  crimiual  act^  and  where  that  is  so,  the 


marshal  cannot  take  upon  hhnself  to  remit 
such  punishment.  This  rule  must  be  abso- 
lute. 

Rule  absolute.— /i»  re  Gompertt,  E.  T.  1837. 
K.  B.  F.  J. 


ACnf 'tf  38ntc||  ^XKtticz  Court. 

PATMBNT  IN  L1XU  OF  BAIL. 

When  bail  are  iouffht  iv  AejustiJUfd  in  ordrr 
to  take  money  out  of  Couri^  paid  in  under 
the  statute,  no  ohjeciion  eaiett  to  thejuttifi" 
oation,  as  the  right  to  have  the  money  out  of 
Court  must  depend  on  subsequent  conside- 
ration. 

In  this  case  the  defendant  had  pnt  in  bail, 
and  when  the  cause  came  on  for  trial,  he  was 
desirous  of  calling  one  of  the  bail  as  a  witness. 
In  order  to  render  him  competent  to  ^ve  evi- 
dence, the  defendant  paid  in  Court  the  sum  fur 
which  he  had  been  held  to  btul.  The  bail  be- 
ing thus  released,  he  was  called  and  examined 
by  the  defendant.  The  bail,  which  now  sought 
to  justify,  had  there  been  put  in,  with  the  ob- 
ject of  ultimately  applying  to  the  Court  to  take 
the  money  paid  m  as  before  described  out  of 
Court. 

Talbot  now  opposed  the  bail,  on  the  ground, 
that  under  the  circumstances,  the  bail  were 
not  in  a  situation  to  justifv. 

R.  V,  Richards  contended,  in  support  of  the 
bail,  that  whether  the  defendant  was  entitled 
to  have  the  money  out  of  Court,  was  a  matter 
for  future  discussion,  when  the  defendant  came 
to  make  the  application  for  that  purpose. 
There  could  not  be  any  objection  to  bail  jus- 
tifying at  present. 

WilHamSfJ, — I  see  no  objection  to  the  bail 
justifying.  If  the  defendant  has  no  right  to 
receive  tne  money  out  of  Court,  when  be  ap- 
plies to  take  it  out,  the  matter  \rill  then  be  set- 
tied. 

Bail  puBed,^Llewellun's  bail,  £.  T.  1837. 
K.  B,  P.  C. 


AFriDATIT  OF  DEBT. — ^ATTOBNBY  AVO 
CLIBNT. 

Semble,  that  it  is  insufficient /or  the  purpose 
o/hoMingjL  defendant  to  bail,  that  the  per- 
son making  the  affidavit  of  debt  is  the  clerk 
of  the  attorney  who  has  the  management 
ofthepiaifttijps  affairs. 

R,  y.  Richards  moved  for  a  rule  to  shew 
cause  why  the  defendant  in  this  case  should 
not  be  discharged,  on  the  ground  of  a  defect  in 
the  affidavit  to  hold  to  baU.  The  defect  com- 
plained of  was,  that  the  person  who  made  the 
affidavit  described  himself  as  the  clerk  to  the 
attorney  to  the  plaintiff  in  the  action,  without 
shewing  in  any  way  that  he  had  any  peculiar 
knowledge  which  could  give  him  any  means  of 
knowing  the  pecuniary  claims  of  his  master*8 
client.  His  master,  perhaps,  might  be  able  to 
make  such  an  affidavit,  as  from  his  peculiar 
conntction  with  his  client,  it  might  be  pre- 
sumed that  he  could  be  aware  of  his  client's  af- 
fairs i  or  the  clerk  possibly  might  make  such 
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BB  Affid}i?it  If  he  had  the  mana^enient  of  the 
ptiticnlar  hotiiieM  of  the  particular  client  i 
liut  then  he  shoald  shew  that  ou  the  fiice  of  the 
iffi davit  of  debt,  wt  pritn4/aci€  he  would  not 
have  such  means.  This  not  being*  shewn  on 
the  affidavit,  it  must  he  considered  as  defective, 
apd  the  defendant  entitled  to  his  discharge. 

H'iUhmi,  J.,  was  of  opinion  that  the  capabil- 
ity of  the  deponent  to  swear  to  any  debt  due 
from  the  defendant  to  the  plaintiff,  did  not 
safficiently  appear  on  the  face  of  the  affidavit. 
The  defendant  might  therefore  take  a  rule  ni$i 
for  discharging  the  defendant  out  of  custody. 

Rule  nisi  accordingly.— >lfrc7V^«  v.  Brownings 
E.  T.  1837.  K.  B.  P.  C. 


IS8UB. — VENIES. — COVMBNCBMBNT  OF  SUIT. 

Semhle,  th0i  it  is  an  irregahriijf  ia  tie  isiue 
to  make  the  venire  returnable  **ft/rthwith,** 
mndta  amit  the  commencement  of  the  suit, 

Hinimarck  moved  to  set  aside  the  issue  and 
ill  subse(|aent  proceedings  in  this  cause,  for 
insularity.  The  irreicularitv  was,  that  the 
veoire  was  made  returnable /9rMimM»  iobtead 
of  aiming  a  particular  day ;  and  the  issue  also 
omitted  to  state  the  commencement  of  the 
suit. 

Paitaian^  J.— Take  a  rule  nm. 

The  rale  was  drawn  up  with  a  stay  of  pro- 
ceedings; but  the  plaintiff  notwithstanding 
took  out  a  sttiBmons  to  shew  cause  before  Mr. 
Justice  Ptttuson  at  chambers,  why  be  should 
not  be  at  liberty  to  amend  the  issue  upon  pay- 
ment of  co^ ;  but  the  learned  Judge  refused 
(o  interfere  at  chambers,  as  the  matter  was 
befiire  the  <3ourt.  The  plaintiff  then  gave 
notice  that  be  would  not  shew  cause  agaiasi 
the  rule,  which  was  therefore  made  absolute. 

Rule  absohite.— /ri//iam#  v.  Calverly,  E.  T. 
1837.    KB.  P.C. 


DBMURBBR. — StATBKBNT  IN  MAAGIM* 

In  nrtter  ie  comply  with  the  rale  ^  HiUtrjf 
Term^  4  tKA^at  to  staling  the  grounds  if 
demurrer  in  the  mttrgin  ^  demuarrsr^  it  is 
sufficient  to  state  them  in  the  margin,  with- 
out stating  that  the  party  demurring 
intends  to  rely  on  those  grounds. 

This  was  a  demurrer  to  a  declaration.  In 
the  margin  of  the  demurrer,  various  ^^roun(hi 
«f  demurrer  were  stated,,  but  the  defendant 
did  not  state  he  intended  to  rely  on.  those 
t^fDtinds. 

Ptrry  now  moved  fop  leave  to  set  aside  the 
demurrer  as  frivolous,  on  the  ground  of  the 
rule  of  Hikiry  Term  4  W.  4,  which  required 
the  party  demiirring  to  state  in  the  mairgi»  of 
his  demurr^  oa  which  be  iuiended  to  lety, 
no^  being  complied  with.  It  would  not  be 
ennsidered  as  a  compliance  with  the  rule  to 
state  thus  generally  the  various  causes  of  de- 
murrer»  without  pointing  out  any  specific 
grouads  on  which  oie  party  intended  to  ftkf. 
If  this  wem  allowed  to  be  suffirient,  the  ob- 
ject of  the  rule  would  be  completely  frustrated. 


ff^dRamSy  J. — I  suppose  the  defendant  in- 
tends to  rely  on  all  the  grounds  stated  in  the 
margin  of  his  demurrer.  I  cannot  limit  him 
as  to  the  number  of  grounds  of  demurrer  which 
he  shall  state.  I  do  not  think  it  necessary 
that  he  should  expressly  state  in  terms,  that 
he  intends  to  rely  on  them.  They  are  placed  in 
the  margin  as  the  grounds  on  which  he  intends 
to  rely. 

Rule  refused. — Groves  v.  Brown,  E.  T. 
1837.    K.B.  P.  C. 


Camnun  ^leuf. 

▲rn  DAVIT  OF  DEBT. — ^ACCOUNT  8TATX9. 

^n  affidfWit  of  debt  stating  the  de/mdant  ia 
be  indebted  to  the  plaintiff  in  the  sum  of 
800/.,  **th9  balance  of  an  account  stated/* 
is  sufficient  without  the  addition  of  the  wonb 
''and  settled.*' 

Barstow  moved  for  a  rule  nisi  for  entering 
a  common  appearance,  and  for  the  giving  up 
of  the  bail-bond  to  be  cancelled.  The  ground 
of  the  application  was  a  sjipposed  irregularity 
in  the  affidavit  of  debt.  The  deponent  stated 
the  defendant  to  be  justly  and  truly  indebted 
to  him  in  the  sum  of  800/.,  "  the  balance  of  an 
account  stated  between"  the  deponent  and 
the  defendant.  It  was  urged  that  the  form 
should  have  beeD»  **  the  balance  of  an  account 
stated  and  settled/'  which  was  the  form  given 
in  Tidd's  Practice.  The  case  had  already  oeen 
before  a  Judge  at  chambers. 

Vaughan,  J. — Why  should  an  affidavit  of 
this  description  be  required  to  be  more  par- 
ticular lA  its  form,  than  a  count  in  a  declatVA. 
tion?  The  allegation  in  a  count,  that  it  wu 
on  an  account  stated,  would  be  sufficient. 

Barstow  admitted  that  the  case  was  within 
the  new  rules,  but  urged  that  the  form  in  Tidd 
should  be  followed.  The  deponent  might 
really  believe  every  word  to  be  true  which  he 
•wore,  but  the  defendant  might  have  some  ob- 
jection to  the  del)t,  by  which  the  truth  of  the 
allegation  would  be  negatived. 

Tindal^  C.  J.--We  must  not  be  alwayf 
bound  by  the  forme  given  by  Mr.  Tidd.  How 
can  the  claim  lie  on  the  balance  of  an  account 
stated,  unless  it  be  also  settled  ?  The  word 
"  staled  '*  means  stated  by  consent. 

Bfsrstow  urgerU  on  the  authority  of  the  case 
of  Fisger  and  another  v.  Delegal,  2  Barn.  & 
Ad.  ^/ 1,  that  in  cases  like  this  ii  was  better 
to  follow  the  form  in  general  use. 

Tindal,  i).  J.— The  affidavit,  we  think  will 
do.  The  form  is  sufficient  in  a  count  in  a 
declaration,  and  we  think  it  is  also  enough  in 
an  affidavit. 

ilule  refused.~r^£9r  v.  Campbell,,  B.  T. 
1837.    C.  P. 


TAXATION  OF  ATTORNEY'S  BfLL — CHARACTBK 
OF  ITBM8. 

Searching  for  a  judgment  previously  recovered 
in  the  Vourt,  and  advising  as  to  the  ejfect 
of  itg  and  that  it  should  be  revived,  are  noi 
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items  which  irili  render  an  attorney*8  bill 
ta^vable  under  the  net  Geo,  2,  c.  23,  9.  23. 

F.  V.  Lee  applied  for  a  rule  to  shew  cause 
why  an  attorney's  bill  should  not  be  taxed  by 
the  master,  on  the  applicant  ^ving  an  un- 
dertaking to  pay  the  amount  which  should  be 
found  to  be  due.  The  iteioB  which  it  was 
contemled  would  brinf(  the  case  within  the  act 
of  parliament  charges  for  searching  for  a  judg- 
ment which  it  was  sworn  was  recovered  in 
this  Court,  and  for  attending'  an  appointment 
and  advising  the  applicant  on  the  etfect  of  the 
judgment,  and  that  it  should  be  put  in  execu- 
tion. 

Park^  J. — I  do  not  think  there  is  anything  in 
either  of  those  charges  to  authorise  the  inter- 
ference of  the  Court.  The  searching  for  a 
judgment  may  ariae  in  many  cases  when  there 
is  no  actual  business  done  in  Court. 

F,  y^  Lee  urged  that  it  would  most  likely 
lead  to  business  being  done  in  the  Court,  and 
referred  to  the  iudgment  of  Lord  Ellen- 
borough,  in  Sandon  v.  Bourn,  4  Camp.  68. 
He  also  cited  Smith  v.  Ttylur,  7  Bing.  262. 

Tlndal,  C.  J. — ^This  case  is  one  degree  re- 
moved from  any  which  has  yet  been  decided. 
Here  there  is  no  proceeding  in  the  Court  at 
all.  In  Smith  v.  Taylor,  there  was  an  actually 
existing  action,  but  here  the  only  business 
done  was  the  giving  advice  to  revive  a  judg- 
ment. 

Rule  refused.— /a  Re  Edward  Rice,  E.  T. 
1837.  C.  P. 


DESCRIPTION  OF  PLAINTIFF'S  NAME  IN  DB- 
CLATION. — RULE  FOR  AMENDMENT. 

ne  plaintiff  being"  described  in  the  declaru' 
tion  as  Henry  H,  Lindsay,  the  Court 
granted  a  rule  far  amending  the  declara- 
tion  at  the  cost  of  the  plaintiff,  or  for 
setting  aside  the  declaration, 

Thomas  applied  for  a  rule  for  setting  aside 
the  declaration  in  this  cause  for  irregularity. 
The  irregiilatity  complained  of  was,  that  the 
plaintiff  was  described  as  *'  Henry  H.  Lind- 
say" only,  his  second  name  not  being  set  out 
fully. 

Parh,  J. — Why  not  move  to  amend  it  at  the 
cost  of  the  plain liff  ?  The  words  of  the  11th 
section  of  the  act  of  the  2  and  3  W.  4,  c. 
2^  point  out  that  mode.  * 

Thomas  said,  that  he  would  take  the  subject 
in  the'  alternative,  for  amending  the  declaration 
or  for  its  being  set  aside.  He  had  already 
applied  to  a  judge  at  chambers,  and  had  been 
referred  to  the  Court. 

Rule  accordingly. — Lindsay  v.  Wells,  E.  T. 
1837.  C.  P. 


COMMON  LAW  SITTINGS, 
After  Easter  Term,  1837 .> 


Hinfl'ir  Him^. 


MIDDLESEX. 

Common  Juries. 
Tuesday     -     May  9 
Wednesday    -    -  10 
Thursday  ...  11 


LONDON. 

Common  Juries. 
Friday  -    -  May  12 

(the  Adjt.-day) 
Saturday    -    May  13 
Monday  ...     15 

No  Causes  will  be  tried  in  London  on  the 
10th  May. 


London — Adjournment-day,  Friday,  May  12. 

^d^tqmt  of  pIfHrf. 
In  and  after  Trinity  Term,  1837. 
In  Term. 

middlrsex. 

1st  Sittings Thursday,  May  25. 

By  Adjounimeni Friday,  May  26. 

2a  Sittings Monclay,  June  5. 

By  Adjournment  — Wednesday,  June  7- 

LONDON. 

1st  Sittings Wednesday,  May  3L 

2d  Sittings Tliursday,  June  8. 

By  Adjournment . . .  .Friday,  June  9. 

After  Term. 

MIDDLESEX.  LONDON. 

Tuesday,  June  13,      |    Wednesday,  June  14. 
The  Court  will  sit  at  half-past  nine  o'clock. 


PARLIAMENTARY  PROCEEDINGS. 


fi0tt#e  of  Mjattii. 

BILLS  FOB  SECOND  BEADING. 

To  establish  Local  Courts  *\ 

Education  snd  Charities.  I  t^.j  d        i. 

PlunJitieBPreyention.      >I-«i  Brougham. 

Residence  of  Clergy.      J 

To  amend  the  Limitation  of  Real  Actions 

Act LordAbinger. 

Recorders'  Courts. 

IN  COMMITTEE.. 

Commissions  for  taking  Irish  and  Scotch 

Affidavits    The  Lord  Chancellor. 

Municipal  Corporations. 

IBotttfe  0f  Cammonir. 

BILLS  TO  BE  BB0U6HT  IN. 

To  establish  Local  Courts  . . .  Mr.  Roebuck. 

To  abolish  Grand  Juries,  llth  May. 

Mr.  Prime. 

To  consolidate  and  amend  the  Laws  relating 
to  Copyright,  in  Books,  Musical  Compo- 
sitions, Acted  Dramas,  Pictures  and  En- 
gravings^  to  provide  remedies  for  the  vio- 
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lation  thereof,  and  extend  the  Term  of 
its  duration.     18th  May. 

Mr.  Serjeant  Talfourd. 
To  extend  the  suffrage  of  Householders. 

Mr.  Hume. 
To  amend  the  Marriage  Act,  11th  May. 

Mr.  WUks. 
Parish  Vestries— To  abolish  Plural  Voting. 

Mr.  Wakley. 
To  amend  the  Law  relating  to  the  Property 
Qualification  of  Members. 

Mr.  Warburton. 
To  alter  and  amend  the  Law  relating  to 
Mortgages  on  Ships  and  Vessels. 

Mr.  G.  F.  Young. 
To  amend  the  Law  of  Costs  and  the  Gene- 
ral Issue  SirF.  Pollock. 

To  declare  and  amend  the  Law  relating  to 
the  Custody  of  Children  of  tender,  age, 
and  to  regidate  the  operation  of  the  Writ 
of  Habeas  applicable  thereto. 

Mr.  Serjeant  Talfourd. 
To  enable  Tenants  for  Life  of  Estates  in 
Ireland  to  make  Improvements  in  their 
Estates,  and  to  charge  the  Inheritance 
with  the  Monies  expended  in  such  Im- 
provements  Mr.  Lynch. 

To  repeal  the  Septennial  Act,  1  G.  1,  c. 

38 Mr.  Wm.  Williams. 

Mr.  D'Eyncourt. 
To  regulate  and  restrain  the    Power  of 
Judges  to  Commit  for  Contempt. 

Mr.  Charlton. 

To  explain  the  Marriage,  and  Registration 

Acts  Lord  John  Russell. 

FOa  SBCOND  BBADINO. 

To  amend  the  Law  of  Controverted  Elec- 
tions    Mr.  C,  Buller., 

To  amend  the  Law  of  Patents,    31st  May 
Mr.  Mackinnon. 

To  amend  the  Law  as  to  Offences  against 
the  Person     ...  .Mr.  A.  Trevor. 

For  regulating  the  Expenses  at  Elections, 

Mr.  Hume. 

To  consolidate  and  amend  the  Law  [relating 
to  Bribery  at  Elections.        Mr.  Hardy 

To  Repeal  so  much  of  the  Reform  Act,  as 
makes  the  right  of  Registration  condi- 
tional on  payment  of  Poor  Rates  and 
Assessed  Taxes. 

To  amend  the  Law  of  Wills. 

The  Attorney  General. 

To  amend  the  Laws  relating  to  Turnpike 
Trusts  and  Tolls.  Mr.  Mackinnon. 

IN  COMMITTEE. 

For  amending  the  several  Acts  for  the 
Regulation  of  Attorneys  and  Solicitors. 
17thMay    Mr.  Tooke. 


For  the  better  regulation  of  the  Offices  of 
Sheriff,  Undersberiff,  Deputy  Sheriff,  mod 
Bailiff.  17th  May Mr  Tooke. 

Sheriffs'  Courts— To  extend  the  3  &  4  W. 
4,  c.  42,  ^*  for  the  fiirther  Amendment  of 
the  Iaw,  aad  better  Administration  of 
Justice,'* Captain  Pechell. 

For  the  better  Registration  of  Voters, 

llie  Attorney  General. 

Shire  HaUs.  Mr.  Solicitor  General. 

Prisons  Regulations Mr.  Fox  Maule. 

For  facilitating  the  Recovery,  of  the  Posses- 
sion of  Tenements  after  the  determina- 
tion of  the  Tenancy Mr.  Aglionby. 

For  restraining  and  regulating  the  holding 
of  Benefices  in  Plurality,  and  amending 
the  Laws  relating  to  the  Residence  of  the 
Clergy.  Lord  John  Russell. 

Offences  punishable  by  Transportation 
for  Life. 

Abolishing  the  punishment  of  death  in 
cases  of  forgery. 

Offences  against  the  person. 

Robbery  and  stealing  from  the  person. 

Burglaiy  and  stealing  in  a  Dwelling 
House. 

Crime  of  Piracy. 

Burning  or  destroying  Buildings  and 
Ships. 

Abolishing  the  punishment  of  Death  in 
certain  cases. 

Abolishing  the  punishment  of  the  Pillory.* 

For  extending  the  provisions  of  the  Uni- 
formity of  Process  Act.  Mr.  Elphinstone. 

To  regulate  the  Keeping  of  the  Public  Re- 
cords,    Mr.  C.  BuUer. 

CONSinBHATIOll'  OF  BBPOaTS. 

To  amend  the  Law  of  Debtor  and  Creditor, 
and  abolish  Imprisonment  for  Debt. 

The  Attorney  General. 

To  abolish  useless  Offices  in  the  Common 

Law  Courts,  and  Consolidate  the  Offices, 

Mr.  SeijeantGoulburn. 

PASSED. 

Recorders'  Courts,  Mr.  Wortley. 

To  authorise  Courts  of  Session  of  the  Peace 
to  reserve  points  of  Law  in  Criminal 
Cases  for  the  Opinions  of  the  Judges, 
and  to  respite  the  Sentences  of  Prisoners 
till  such  Opinions  are  obtained. 

Sir  E.  Wilmot. 

THROWN  OUT. 

Law  of  Libel. 


•  The  Committee  on  these  nine  Criminal 
Law  Bills  stands  appointed  for  the  19th  inst.   v 
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1 6       Remdt  of  the  Esamination  of  Batter  Term.^(hmet.-^Ediior'i  Letter  Bom. 


RESULT  OF  THB  EXAMINATION 
OF  ATTORNEYS. 


Eastee  Term,  1837. 

It  appears  that  121  persons  gave  notice  of 
examination  for  the  present  term,  in  order 
to  be  admitted  on  the  roll  of  attorneys. 
Several  of  the  applicants,  however,  did  not 
leave  their  documents  of  qualification  at  the 
Law  Society,  and  their  names  were  conse- 
quently struck  out  of  the  list.  On  Mon- 
day, tiie  Ist  instant,  106  of  the  candidates 
attended,  and  were  examined.  The  ex- 
amination commenced  at  the  usual  hour  of 
ten  o'clock,  and  the  last  candidate  retired 
firom  the  UaU  at  five  o'clock.  The  Ex- 
aminers met  again  the  following  day  and 
proceeded  with  the  consideration  of  the  an- 
swers which  had  been  given  in,  and  at  the 
close  of  their  sitting  it  was  determined  to 
grant  certificates  of  fitness  to  100  can- 
didates. Five  others  were  allowed  a  fur- 
ther examination  this  term,  and  one  was 
postponed  for  re-examination  In  a  future 
term. 

It  was  not  known  at  the  time  we  went 
to  press  whether  the  five  who  had  a  further 
examination  granted,  succeeded  in  passing 
or  not.  This  will  be  the  conclusion  of  the 
first  year's  trial  of  the  New  Rule,  and  we 
think  that  all  parties  may  justly  hail  it  as  a 
great  improvement,  which,  if  pursued  with 
the  same  diligence  and  discretion  that  have 
hitherto  marked  the  proceedings,  cannot 
fail  to  be  eminently  beneficial  to  the  pro- 
fession itself,  and  satisfactory  to  the  public. 

The  number  of  notices  for  Trinity  Term 
is  only  112 ;  so  that  allowing  for  the  usual 
proportion  of  defaulters,  the  admissions  may 
be  expected  to  be  decreased ;  but  it  will  be 
a  considerable  time  before  the  effect  of  the 
Rule  can  be  fiilly  ascertained. 


QUERIES. 


2afD  of  Sropettff  anXr  Can^evatutof . 

TENANT  BY  CURTESY. 

In  1805,  a  testatrix  devised  a  freehold  estate 
to  trustees  and  their  heirs,  upon  trust  for  and 
for  the  sole  and  separate  and  peculiar  use,  be- 
nefit, and  disposal  of  her  niece,  her  heirs  and 
assigns  for  ever,  free  from  the  control,  debts, 
management  or  engagements  of  any  husband 
with  whom  she  might  thereafter  marry ;  and 
whose  receipts,  notwithstanding  any  coverture, 
should  be  a  sufficient  discharge  to  the  trustees 
for  the  rents,  issues  and  profits  thereof;  and 
for  the  pwroheee  memee  ermngfrom  ut^  ede 


thereof ^  or  ojtjf  fmrt  thereof.  Testatrix  gave  an 
anniuty  to  her  slater  for  Ufe,  to  be  issuing  and 
payable  out  of  the  said  estate,  and  to  be  paid 
by  her  said  niece,  &c.  Testatrix  died  In  1819. 
The  niece  married  in  1811,  and  died  in  1821, 
(without  having  done  any  act  relating  to  the 
premises,)  leaving  her  husband  snd  several 
children.    Is  the  husband  curteseible } 

R.B. 


STATUTE  OF  USES. — COPYHOLDS. 

A  testator,  by  his  will,  gave  all  bis  freehold, 
copyhold  and  leasehold  estates  to  trustees,  in 
trust  to  pay  or  permit  A.  B.  to  receive  the 
rents  and  produce  thereof  for  life,  and  after 
his  decease  in  trust  for  and  to  the  uee  of  the 
son  and  daughter  of  A.  B.,  at  their  respective 
ages  of  twentj-one  years,  equallv,  and  to  their 
respective  heirs,  executors,  admmistrators  and 
assigns,  according  to  the  nature  of  the  said 
estates  respectively,  as  tenants  in  common. 
One  of  the  trustees  died  in  the  life-time  of  the 
testator,  and  the  surviving  trustee  was  duly 
admitted  to  the  copyhold  estate.  A.  B.,  the 
tenant  for  life,  is  dead,  as  also  the  surviving 
trustee,  who  survived  him.  The  son  and 
daughter  of  A,  B.^  whose  ages  exeeed  twenty- 
one  years,  now  desire  to  be  admitted  to  the 
copyhold  estate,  but  the  steward  of  the  manor 
requires  the  heir  at  law  of  the  surriring  trus- 
tee to  be  first  admitted,  and  to  have  a  surren- 
der from  him.  Under  the  Statute  of  Uses 
did  not  the  copyhold  estate,  on  the  death  of 
the  tenant  for  litib,  vest  in  the  son  and  daugh- 
ter of  A.  B. }  and  cannot  they  now  insist  on 
being  admitted  ?  Or,  did  the  trustee,  after  the 
death  of  the  tenant  for  Ufe,  continue  trustee 
for  his  son  and  daughter? 

W.T.C. 


THE  EDITOR'S  LETTER  BOX. 


The  letter  of  W.  Y.  shall  be  considered;  but 
we  incline  to  think  that  our  readers  will  be 
of  opinion  that  enough  has  been  already  said 
on  toe  subject. 

The  Queries  and  Answers  of ''  An  Articled 
Clerk  ;*'  J.  C.  G. ;  and  F.  W.  D.,  have  been 
received. 

We  cannot  make  ourselves  'parties  to  the 
controversy  between  an  anonymous  writer  and 
the  editor  of  another  periodical  work.  The 
author  must  perceive  that  such  a  practice 
would  be  very  mconvenient :  if  one  statement 
were  admitted,  another  could  not  be  refused, 
and  we  really  have  not  space  for  such  matter. 

"  An  Articled  Clerk  "  is  informed,  in  answer 
to  his  inquiry,  that  *'  The  New  Commentaries 
on  the  Laws  of  England  "  which  have  been  an- 
nounced, are  not  yet  published.  For  the  pur- 
pose he  requires,  we  think  Mr.  Stewart's 
•'  Principles  of  the  Law  of  Real  Property,  ac- 
cording to  the  text  ^of  Blackstone,'\  is  the 
proper  book. 

A  Law  Students'  Society  for  the  discussion 
of  legal  questions,  assembles  weekly  at  the 
Law  Institution.  Whether  this  will  suit  E. 
we  are  not  aware.  ^  . 
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■         ••  Qiiodnuigis  ad  Mot 
PeftiMC,  ct  Dcscire  uMlom  ert,  agiUmiis* 


HoRAt. 


THE    PRESENT    SYSTEM  OF  LAW 
REPORTING. 


This  mppoan  to  os  a  proper  time  to  call 
the  atlmtaoa  of  the  kgidatore  to  some  of 
tiie  grirvanees  which  aSect  the  profession, 
and  through  them,  the  community  at  lai^. 
We  hsve^  firom  the  fint  oommencement  of 
this  work,  brou^t  forward  these  complaints, 
and  have  indeed  yery  recently  adverted  to 
most  of  them ;  but  we  shall  not  cease  to 
reiterate  their  statement  until  they  are  re- 
dressed ;  and  we  are  not  a  little  pleased  to 
see  that  the  profession  is  becoming  alive 
to  them,  and  supports  us  in  making  them ; 
and  that  the  feeling  for  their  redress  is  greatly 
on  the  increase. 

We  shall,  on  the  present  occasion,  advert 
to  the  existing  plan  of  reporting  the  deci- 
sions of  the  Courts  of  Law  and  Equity, 
which  appears  to  us  to  be  nearly  as  bad  as 
it  can  be.  The  profession  and  the  public 
have  a  right  to  have  a  uniform  series  of  re- 
ports of  all  the  principal  Courts,  edited  by 
experienced  and  competent  reporters,  who 
should  devote  themsdves  to  this  duty,  and 
be  assisted  by  the  Judges  in  discharging  it ; 
and  these  reports  should  appear  at  regular 
periods,  soon  after  the  cases  are  decided. 
The  advantages  that  would  arise  in  the  ad- 
ministration of  justice  if  this  course  were 
pursued,  are  incalculable.  Many  actions 
and  suits  now  commenced  in  the  dark, 
and  which  consequently  fail,  would  never  be 
brought  at  all.  We  should  then  know  what 
tiie  law  is,  and  thus  much  hardship  would 
be  prevented :  and  we  firmly  believe  that  if 
reporters  were  appointed  by  the  Courts, 
and  the  profits  of  the  autiborized  reports  ap- 
plied in  the  payment  of  their  salaries,  they 
vot.  XIV.— Ko.  8P7. 


would  receive  a  very  liberal  payment,  and 
there  would  be  no  pecuniary  burden  to  the 
public.  On  the  other  hand,  we  cannot  con- 
ceive anything  worse  than  the  present 
system  of  reporting.  The  profession  is.  in 
feict,  at  the  mercy  of  the  law  booksellers. 
Of  late  years  rival  reporters  have  been 
started  in  almost  every  Court;  and  these 
are  of  course  abandoned  or  changed  to  suit 
the  purposes,,  not  of  the  profession,  but  of 
the  owners  of  the  copyright.  It  is  anything 
but  pleasant  to  us  to  go  into  details,  but  we 
are  constantly  urged  to  do  it ;  and  if  we 
chose  to  tell  dl  we  know,  we  should  indeed 
have  enough  to  do. 

One  thing  which  is  pressed  upon  us,  is 
the  frequent  change  which  takes  place  in 
some  of  these  works.  A  series  of  reports, 
for  instance,  b  started  in  one  name ;  in  a 
short  time  afterwards  a  partner  is  taken  in : 
then  one  of  the  names  is  dropped,  and  a 
new  one,  or  sometimes  two,  added.  These 
are  again  soon  altered ;  for  the  reporters  in 
general  do  not  continue  long  at  their  post. 
They  willingly  relinquish  their  labour  for 
any  more  agreeable  or  profitable  employ- 
ment. The  consequence  i^,  that  there  ia 
no  uniform  series  of  reports.  Intervals  fre- 
quently occur ; — one  reporter  stops  in  one 
term ;  the  next  does  not  always  commence 
where  the  other  left  off,  and  tins  gap  is  fre- 
quently never  filled  up.  This  practice, 
which  is  most  inconvenient,  nay,  unjust  to 
the  profession,  arises  from  the  rivalry  of 
some  of  the  booksellers,  who  wish  to  get 
the  start  of  the  other  series.  Thus,  sup- 
posing each « series  of  reports  has  gone  on 
pretty  regularly  down  to  any  given  Easter 
Term :  a  continuation  of  one  of  the  series  is 
sometimes  started  at  the  end  of  the  next 
Michaehnas  Term,  omitting  Trinity  Tena 
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altogether.  This  is  done  for  the  purpose  of 
heading  the  rival  series.  We  do  not  be- 
lieve that  this  course  has  been  adopted  by 
the  most  respectable  booksellers ;  but  as  it 
has  been  done,  we  think  it  right  to  hold  it 
up  for  public  reprehension.  We  consider 
the  practice  fraught  with  evil ;— it  tends  to 
degrade  the  Bar,  and  to  impose  undue  bur- 
dens on  the  profession.  We  do  not  say 
that  all  existing  reports  are  open  to  the  ob- 
jections to  which  we  have  alluded ;  some 
have  been  continued  in  a  uniform  series, 
and  some  few  appear  regularly  after  the 
close  of  each  term.  For  instance,  we  men- 
tion with  pleasure  the  Reports  of  Mr.  Bing- 
ham, and  point  them  out  for  imitation,  in 
this,  as  in  other  respects ;  but  we  are  sorry 
to  say  that  our  objection  applies  to  too 
many  of  the  existing  series  of  reports. 

The  other  great  objections  to  the  present 
practice  of  reporting,  to  which  we  and 
.  others  have  frequently  adverted,  is  the  se- 
lection of  cases  which  are  made.  In  a  num- 
ber of  reports,  how  few  decisions  are  given 
which  either  establish  a  new  principle,  or 
carry  an  old  one  further  ?  On  the  contrary, 
most  of  the  judgments  rest  on  the  particular 
circumstances  of  each  case.  These  circum- 
stances are  given  at  great  length ;  and  as  a 
general  rule,  we  put  by  the  Number,  with- 
out adding  more  than  one  or  two  cases  to 
our  stock,  which  will  ever  serve  us  in  after- 
practice. 

To  a  certain  extent  the  profession  has  a 
remedy  for  the  present  grievance  in  its  own 
hands.  They  may  discourage  and  discon- 
tinue any  series  of  reports  open  to  the  ob- 
jections which  we  have  named ;  and  this 
course  we  know  has  been,  and  we  think 
should  be  pursued ;  but  this  is  only  a  pal- 
liative, the  complete  remedy  we  have  already 
named, — the  appointment  of  paid  reporters, 
who  should  have  regular  salaries^  and  report 
no  case  without  the  authority  of  the  Judges. 


NOTES  ON  EQUITV. 


INFANT   FEME    COVERT. 

If  any  thing  is  prayed  against  an  infant, 
by  the  words  of  the  decree  he  has  a  day 
given  him  to  show  cause  within  a  certain 
time  after  he  comes  of  age.  The  consent 
of  an  infant  cannot  therefore,  as  a  general 
rule,  be  taken  in  aCourt  of  Equity;  but  where 
a  married  woman,  under  twenty-one,  peti- 
tioned that  a  sum  in  Court,  amounting  to 
200/.,  to  which  she  was  entitled,  might  be 
paid  to  her  husband,  the  Vice  Chancellor 


said  that  he  thought  the  consent  of  a  mar- 
ried woman,  though  a  minor,  had  been  taken 
on  a  former  occasion;  and  on  the  lady  ap- 
pearing and  consenting,  his  Honor  made  the 
order.* 

I'aOVINO  DEEDS  AT  THE  HEABINO. 

If  a  party  is  desirous  to  prove  deeds  viva 
voce  at  the  hearing,  he  may  procure  an  order 
for  liberty  so  to  do,  by  presenting  a  com- 
mon petition  or  motion  of  course ;  but  no- 
thing can  be  proved  viva  voce  that  requires 
more  than  the  proof  of  hand-writing,  or  that 
admits  of  cross-examination,^  and  where  a 
defendant  insisted  that  a  covenant  in  a  deed 
was  inserted  without  his  knowledge,  and 
that  the  same  was  not  read  over,  and  im- 
puted fraud,  it  was  held  in  a  late  case* 
that  the  deed  could  not  be  proved  viva  voce 
at  the  hearing.  However,  in  a  still  later 
case,^  counsel  having  objected  to  a  deed  be- 
ing proved  viva  voce  at  the  hearing,  because 
one  object  of  the  suit  was  to  impeach  it, 
the  Vice  Chancellor  ruled  that  if  the  execu- 
tion was  admitted,  and  its  vaUdHy  only  ques- 
tioned, that  it  might  be  proved  vive  voce. 


NOTICES  OF  NEW  BOOKS, 


A  Treatise  on  the  Practice  of  the  Court  of 
Chancery t  with  an  Appendix  of  Forms  and 
Precedents  of  Costs,  adapted  to  the  last 
Netc  Orders.  By  John  Sidney&Jmith,  of  the 
Six  Clerks'  Office.  Second  edition,  re- 
vised and  enlarged.  London:  Saunders 
and  Benning,  1837. 

Mr.  Smith's  second  edition  of  his  Practice 
of  the  Court  of  Chancery  is  now,  we  think, 
the  most  complete  work  on  the  subject. 
Since  the  former  edition,  he  has  incorporated 
the  effect  of  the  new  orders  in  Chancery 
into  his  text,  and  added  many  unreported 
cases  : — thus  giving  an  entire  view  of  the 
Practice  of  the  Court  at  the  present  time. 
He  has  also  better  methodized  and  improved 
the  arrangement  of  the  Work.  This  latter 
point  is  always  of  great  importance  to  the 
Practitioner,  for  he  is  thus  enabled  to  find 
readily  the  information  he  seeks  to  obtain. 
A  series  of  Tables  are  also  given  in  the 
work,  shewing  the  mode  of  proceeding  in 
default  of   the  appearance   or  of  the    an- 


*  GuWn  V.  Guilin,  7  Sim.  236. 

^  Lfthev.  Skinner,  IJ.  &  W.  15;  and  see 
Bank  V.  Farquest  I  Ainbl.  145. 
c  Barfield  V.  Ketly,  4  Russ.  355. 

*  Atturnry  Gen.  v.  Pearson,  7  Sim.  309. 


Digitized  by 


Google 


Notwes  of  New  Books:  Charnock*8  New  Rules  of  Pleading.^ New  Orders  in  Chancery.  19 


swcr  of  a  defendant,  and  the  manner  in 
which  Decrees  and  Orders  are  enforced. 
This  is  a  useful  addition  to  the  former  work. 
Mr.  Smith  has  evidently  bestowed  great 
labour  in  revising  and  completing  the  pre- 
Kjnt  edition,  and  we  think  the  whole  is 
very  carefully  executed,  and  highly  credi- 
table to  his  practical  knowledge  and  re- 
search. 


Digest  of  the  various  Decisions  since  the 
Sew  Pleading  Rules  came  into  Operation, 
with  Explanatory    Observations   thereon^ 
distinguishing  what  Defences  may  be  given 
u  Evidence  under  the  General  Issue,  and 
what  nmst  be  specially  pleaded.  By  Richard 
Chamock,  Esq.  of  Gray's  Inn.  London  : 
Sweet.  1837. 
This  is  a  useful   collection  of  Practical 
Cases.    It  is  divided  into  Defences,  which 
may  be  pleaded  under  the  General  Issue, 
and  Defences  requiring  to  be  specially  plead* 
cd,  and  it  comprises  actions  of  assumpsit,  ac- 
tions on  the  case,  actions  of  slander,  of  tres- 
pass, and  of  trover.   Mr.  Chamock  observes 
in  his  pre&ce,  that — 

"The  New  Pleading  Rules  have  occasioned 
5<)  much  confusioa  and  uncertainty  as  to  what 
defences  must  be  specially  pleaded,  and  what 
may  be  fj^ven  in  evidence  under  the  plea  of 
the  general  issue,  that  it  has  become  of  late 
yeant  often  a  task  of  no  inconsiderable  dif- 
ficulty lor  the  practitioner  to  ascertain  what 
I'ourse  it  is  safe  to  pursue.  On  the  one  hand, 
if  the  defendant  plead  the  general  issue,  it  has 
very  frequently  occurred  since  the  new  rules, 
(as  every  man  of  experience  well  knows,)  that 
the  proposed  defence  has  been  rejected  by  the 
Court,  on  the  ground  that  the  defendant 
should  have  pleaded  it  specially  :  on  the  other 
htnd,  if  the  defendant  plead  specially  that 
which  amounts  to  the  general  issue,  or,  in 
other  words,  that  which  may  be  given  in  evi- 
dence under  the  general  issue,  he  subjects 
bimgeU  to  the  costs  and  delay  of  a  demurrer. 

"Observing  thn  practitioner  to  be  often  in 
this  dilemma,  1  have  eudeavonred  to  collect 
and  digest  all  the  cases  which  have  occurred 
in  the  least  degree  bearing  on  the  subject, 
>vith  some  of  the  leading  observations  of  the 
learned  personages  who  have  decided  the  vari- 
<>us  points  submitted  to  their  consideration, 
with  a  view  of  illustrating  the  subjects  to  which 
they  relate, — to  which  I  have  ventured,  occa- 
sionally, to  udd  a  few  theoretical  and  practical 
remarks  of  my  own. 

"My  object  is  merely  a  condensation  of  what 
has  occurred  on  this  subject  since  the  promul- 
gation of  the  Pleading  Rules,  for  the  greater 
convenience  and  facility  of  my  profession ul 
brethren :  the  necessity  for  an  intimate  ac- 
quaintance with  the  niceties  and  technicalities 
of  the  Pleading  Rules,  is  apparent,  as  they  are 
now  *  part  and  parcel  of  the  law  of  the  land.' 


These  Collections  of  Cases,  well  arranged, 
on  detached  portions  of  the  large  field  of 
Practice,  materially  assist  the  practitioner ; 
and  in  the  minute  subdivisions  of  legal  la- 
bour, it  will  naturally  occur  that  writers  on 
a  detached  subject,  will  take  a  more  exact 
and  clear  view  of  it  than  those  who  have 
a  wider  and  more  comprehensive  aim.  The 
present  voltime,  besides  its  other  merits,  has 
a  good  index,  constructed  on  a  plan  which 
we  should  like  to  see,  wherever  practicable, 
generally  followed  :  it  comprises  very  pithily 
aU  the  points  contained  in  the  work. 


NEW  ORDERS  IN  CHANCERY, 

FOB  BKTTBB   BBGULATINO   THIS    HKAKING    OF 
CAUSES,  &C. 


5th  Mfiy,  1837. 
The  Right  Honourable  Charles  Christo- 
pher Lord  CoTTENHAM,  Lord  High  Chan- 
cellor of  Great  Britain,  by  and  with  the  advice 
and  assistance  of  the  Right  Honourable  Henrt 
Lord  Lanodale,  Master  of  the  Rolls,  and  the 
Right  Honourable  Sir  Lancelot  Shadwell, 
Vice  Chancellor  of  England,  doth  hereby  or- 
der and  direct  in  manner  following ;  that  is  to 
say,— 

I.  That,  from  and  after  the  20th  day  of  May 
now  instant,  every  original  information  or  bill 
of  complaint  filed  in  the  High  Court  of  Chan- 
cery, shdl  Cat  the  option  of  the  party,  informant 
or  complainant,  by  or  on  whose  behalf  the  in- 
formation or  bill  shall  be  filed)  be  distinctly 
marked  at  or  near  the  top  or  upper  part  thereof, 
either  with  the  words  **  Lord  Chancellor,"  or 
with  the  words  **  Master  of  the  Rolls  :"  And 
that  the  Six  Clerk  and  Clerk  in  Court,  to  whom 
the  filing  of  the  information  or  bill  belongs, 
shall,  in  the  books  and  indexes  in  which  tne 
same  shall  be  entered,  add  to  the  entry  thereof 
such  distinguishing  words  or  mark  as  may  make 
it  appear  from  such  entry  whether  the  infor> 
mation  or  bill  is  marked  with  the  words  "  Lord 
Chancellor"  or  with  the  words  "  Master  of  the 
Rolls  :"  And  that,  from  and  after  the  said  20th 
day  of  May,  the  Six  Clerks  and  Clerks  in  Court 
are  not  to  file  any  original  information  or  bill 
of  complaint  which  shall  not  be  marked  in  the 
manner  hereinbefore  directed. 

II.  That,  in  every  cause  in  which  the  original 
information  or  bill  shall  be  marked  with  the 
words  •*  Lord  (chancellor,"  or  with  the  words 
"  Master  of  the  Rolls,"  the  Six  Clerk  to  whom  it 
belongs  to  give  or  sign  the  certificate  that  the 
cause  is  ready  for  hearing  shall,  upon  being 
applied  to  for  such  certificate,  see  that  the  same 
certificate  is  marked,  or  cause  the  same  to  be 
marked  with  the  words  "  Lord  Chancellor"  or 
with  the  w(irds  *'  Master  of  the  RoUs,"  in  con- 
formity with  the  like  words  marked  on  the 
ori^-inal  information  or  bill. 
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III.  That  'm  every  catise  now  in  court,  but 
ivhicli  has  not  yet  been  set  down  for  hearing, 
the  Clerk  in  Court  who,  on  the  behalf  of  the 
informant,  or  of  the  plaintiff  or  defendant, 
shall,  at  any  time  after  the  i^Oth  day  of  May 
instant,  apply  to  the  Six  Clerk  to  set  down  the 
cause  for  nearing,  or  for  the  certificate  that  the 
cause  is  ready  for  hearing,  shall  state  or  certify 
to  such  Six  Olerk  whether  any  orders  or  order 
disposing  of  any  pleas  or  plea,  demurrers  or  de- 
murrer, or  any  special  orders  or  order  upon 
merits  shewn  by  answer  or  by  affidavit,  hare  or 
has  been  made  m  the  cause  or  (in  case  no  such 
order  as  aforesaid  has  been  made)  whether  the 
narty  on  whose  behalf  the  application  is  made 
aesires  the  cause  to  be  heard  before  the  Lord 
Chancellor  or  the  Master  of  the  Rolls ;  and  in 
case  the  Clerk  in  Court  so  applying  shall  cer- 
tify that  any  such  order  as  aforesaid  has  been 
made  bv  the  Lord  Chancellor  or  Vice  Chancel- 
lor, ana  not  by  the  Master  of  the  Rolls,  or 
that  6uch)orders  as  aforesaid  have  been  made  by 
both  the  Lord  Chancellor  or  Vice  Chancellor, 
and  the  Master  of  the  RoUs.'but  that  the  last  of 
such  orders  has  been  made  bj  the  Lord  Chancel- 
lor  or  Vice  Chancellor,  or  (m  case  no  such  or 
der  has  been  made  in  the  cause)  that  the  party 
desires  the  cause  to  be  heard  before  the  Lora 
Chancellor,  the  Six  Clerk  giving  the  certificate 
shall  see  that  the  same  certificate  is  marked, 
or  shsdl  cause  the  same  to  be  marked,  with  the 
,words  **  Lord  Chancellor  5"  and  the  Six  Clerk 
and  Clerk  in  Court  shall  cause  the  entries  of 
the  cause  in  their  books  and  indexes  to  be 
marked  with  such  distinguishing  words  or 
-marks  as  shall  signifv  that  the  cause  is  to  be 
heard  before  the  Lora  Chancellor ;  and  in  case 
the  Clerk  in  Court  so  applying  as  aforesaid 
shall  certify  that  any  such  order  as  aforesaid 
has  been  made  by  the  Master  of  the  Rolls,  and 
not  by  the  Lora  Chancellor  or  Vice  Chancel* 
lor,  or  that  such  orders  as  aforesaid  have  been 
made  by  both  the  Lord  Chancellor  or  Vice 
Chanceuor,  and  the  Master  of  the  Rolls,  but 
that  the  last  of  such  orders  has  been  made  bv 
the  Master  of  the  Rolls,  or  (in  case  no  such 
order  as  aforesaid  has  been  made  in  the  cause) 
that  the  party  desires  the  cause  to  be  heard 
before  the  Master  of  the  Rolls,  the  Six  Clerk 
giving  the  certificate  shall  see  that  the  same 
certificate  is  marked,  or  shall  cause  the  same 
to  be  marked  with  the  words  "  Master  of  the 
Rolls  j"  and  the  Six  Clerk  and  Clerk  in  Court 
shall  cause  the  entries  of  the  cause  in  their 
books  and  indexes  to  be  marked  with  such 
distinguishing  words  or  marks  as  shall  signify 
that  the  cause  is  to  be  heard  before  the  Master 
of  the  Rolls. 

IV.  That  the  Registrars  of  the  Court,  and  the 
Secretaries  of  the  Lord  Chancellor  and  of  the 
Master  of  the  Rolls,  are  not  at  any  time  after 
the  said  20th  day  of  May  instant  to  set  down 
to  be  heard  any  cause  in  which  the  certificate 
of  the  cause  being  ready  for  hearing  shall  not 
be  marked  in  the  manner  directed  by  the  2d 
and  3rd  Orders,  and  are  not,  after  the  date  of 
these  Orders,  to  set  down  to  be  heard  before 
the  Master  of  the  Rolls  any  cause,  further  di- 
rections^  or  exceptions,  which  is  or  are  now 


set  down  to  be  heard  before  the  Lord  CIiaiicel« 
loj,  and  are  not,  without  special  order  of  the 
Lord  Chancellor,  to  set  down  to  be  heard  be- 
fore the  Lord  Chancellor  any  cauM,  farther 
directions,  or  exceptions,  which  is  or  are  now 
set  down  to  be  heard  before  the  Master  of  the 
RoUs. 

V.  That  in  every  petition  praying  that  a  day 
maybe  appointed  for  arming  a  plea  or  demurrer 
put  in  to  any  information  or  bill  filed  on  or 
after  the  said  20th  day  of  May,  it  shall  be 
stated  whether  the  information  or  bill  to  which 
such  plea  or  demurrer  is  put  in  is  marked  with 
the  words  "  Lord  Chancellor,"  or  with  the 
words  "  Master  of  the  Rolls." 

VL  That  from  and  after  the  said  20th  day  of 
May  instant,  the  several  causes  and  matters 
hereinafter  mentioned,  not  already  set  down, 
shall  be  set  down  to  be  heard  before  the  Lord 
Chancellor,  and  shall  not  without  special  order 
of  the  Lord  Chancellor  be  set  down  to  be  heard 
before  the  Master  of  the  Rolls. 

1.  Every  plea  or  demurrer,  and  all  excq>- 
tions  in  any  cause  in  which  the  information  or 
bill  shall  be  marked  with  the  words  "  Lord 
Chancellor,"  or  in  wluch  the  entries  of  the 
cause  in  the  Six  Clerks'  books  shall  be  so  mar- 
ked as  to  signify  that  the  same  is  to  be  beard 
before  the  Lord  Chancellor. 

2.  Every  cause  in  which  the  certificate  of  the 
cause  being  ready  for  hearing  shaU  be  marked 
with  the  words  "  Lord  Chancellor." 

3.  Every  cause  requiring  to  be  heard  for 
further  directions,  or  on  the  equity  reserved, 
and  in  which  the  Master's  report  nas  been  or 
shall  be  made,  or  a  trial  at  law  has  been  or 
shall  be  had,  or  the  certificate  of  a  court  of 
common  law  has  been  or  shall  be  obtained  in 
pursuance  of  a  decree  or  order  pronounced  by 
the  Lord  Chancellor  or  Vice  Chancellor. 

4.  Every  exception  or  set  of  exceptions 
taken  to  any  report  made  by  a  Master  in  ordi- 
nary,  in  pursuance  of  a  decree,  or  an  order 
of  reference,  (not  being  an  order  obtained  as 
of  course,)  made  by  the  Lord  Chancellor  or  the 
Vice  Chancellor. 

Vll.  That  from  and  after  the  said  20th  day 
of  May  instant,  every  petition  presented  or 
motion  made  imder  or  pursuant  to  the  liberty 
to  apply  contained  in  any  decree  or  decretal 
order  of  the  Lord  Chancellor  or  Vice  Chancellor 
shall,  as  to  petitions,  be  addressed  to  and  set 
down  to  be  neard  before  the  Lord  Chancellor 
and  shall  as  to  motions  be  made  before  the 
Lord  Chancellor  or  Vice  Chancellor ;  and  that 
no  such  petition  or  motion  shall,  without  spe- 
cial order  of  the  Lord  Chancellor,  be  addres- 
sed to  or  made  before  the  Master  of  the  Rolls. 

VIII.  I'HATaU  such  pleas,  demurrers,  causes, 
further  directions,  exceptions,  and  petitions 
to  be  so  set  down  to  be  heard  before  tne  Lord 
Chancellor,  as  hereinbefore  is  directed,  shall  be 
heard  and  determined  in  the  same  manner,  and 
be  subject  to  the  same  rules,  as  pleas,  demurreis, 
causes,  further    directions,    exceptions,    and 

Petitions,  set  down  before  the  Lord  Chancellor, 
ave  heretofore  been  heard  and  determined. 

IX.  That,  from  and  after  the  said  20th  day 
of  May  mstant^  all  interlocutory  applications 
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by  wiy  of  motion  or  petition,  (other  than  ap- 
imcationa  for  orders  of  course),  shall,  in  the 
sereral  cases  hereinafter  mentioned,  be  made 
to  the  Lford  Chancellor  or  to  the  Vice  Chan* 
oellor,  and  shall  not  without  special  order  of 
the  Lord  Chancellor  be  made  to  the  Master  of 
the  RoDa ;  m.,  in  the  several  cases  following' : 

1.  Where  the  original  information  or  bill  Lb 
marked  with  the  words  "  Lord  Chancellor." 

2.  Where  the  cause  has  not  been  set  down 
for  hearing,  and  any  order  disposing  of  any 
plea  or  demurrer  or  any  special  order  upon 
merits,  ahewn  by  answer  or  by  affidavit,  nas 
been  made  in  the  cause  by  the  Lord  Chancellor 
or  Vice  Chancellor,  and  no  such  order  has 
been  made  bv  the  Master  of  the  RoUs. 

3.  Where  &e  cause  has  not  been  set  down  for 
hearing,  and  orders  disposing  of  pleas  or  de- 
murrers or  special  orders  upon  merits,  shewn 
by  answer  or  affidavit,  have  been  made  by  both 
the  Lord  Chancellor  or  Vice  Chancellor  and 
the  Master  of  the  Rolls,  but  the  last  of  such 
orders  was  made  by  the  Lord  Chancellor  or 
Vice  Chancellor. 

4.  Where  the  cause  has  been  set  down  for 
hearing  before  the  Lord  Chancellor,  either  for 
originiu  hearing  or  for  further  directions,  or 
on  the  equity  reserved. 

5.  Where  the  decree  or  last  decretal  order 
was  made  by  the  Lord  Chancellor  or  Vice 
Chancellor,  except  in  cases  where  the  decree 
or  last  decretal  order  was  made  by  the  Lord 
Chancellor  on  a  re-hearing  of  a  decree  or  de- 
cretal order  made  by  the  Master  of  the  Rolls. 

X.  That,  from  and  after  the  said  20th  day 
of  May  instant,  the  several  causes  and  matters 
hemimfter  mentioned,  not  already  set  down, 
shall  be  set  down  to  be  heard  before  the  Mas- 
ter of  the  Rolls,  and  shall  not  otherwise  than 
for  the  purpose  of  re-hearing  be  set  down  to 
be  heard  before  the  Lord  Chancellor. 
^  1.  Every  plea  or  demurrer,  and  all  ezcep- 
^ODB  in  any  cause  in  which  the  information  or 
Mil  shall  be  marked  with  the  words  **  Master 
of  the  Rolls ;"  or  in  which  the  entries  of  the 
cause  in  the  Six  Clerks'  books  shall  be  so 
marked  as  to  signify  that  the  same  is  to  be 
heard  before  the  Master  of  the  Rolls. 

2.  Every  cause  in  which  the  certificate  of 
the  same  being  ready  for  hearing  shall  be 
marked  with  the  words  "  Master  of  the  Rolls." 

3.  Every  cause  requiring  to  be  heard  for 
further  directions  or  on  the  equity  reserved, 
snd  in  which  the  Master's  report  has  been  or 
ihaU  be  made,  or  a  trial  at  law  has  been  or 
shall  he  had,  or  the  certificate  of  a  Court  of 
Common  Law  has  been  or  shall  be  obtained, 
in  porsuanoe  of  a  decree  or  order  pronounced 
by  the  Master  of  the  Rolls. 

4.  Every  exception,  or  set  of  exceptions, 
taken  to  any  report  made  by  a  Master  in  ordi- 
nary,  pursuant  to  a  decree  or  an  order  of  refer- 
ence (not  being  an  order  obtained  as  of  course) 
made  bv  the  Master  of  the  Rolls. 

XL  TBAT,irom  and  after  the  said  20th  day 
of  May  instant,  every  petition  presented,  or 
motion  made,  under  or  pursuant  to  the  liberty 
to  ^ply  contained  in  any  decree  or  decretiu 
order  of  the  Master  of  the  Rolls,  shall  be 


addressed  to  and  set  down  to  be  heard,  or 
shall  be  made,  before  the  Master  of  the  Rolls  : 
And  that,  except  for  the  purpose  of  re-hearing 
an  order  of  the  Master  of  the  Rolls,  no  such 
petition  or  motion  shall  be  addressed  to  or 
made  before  the  Lord  Chancellor. 

XIL  That,  from  and  alter  the  said  20th 
day  of  May  instant,  all  interlocutory  applica- 
tions, by  way  of  motion  or  petition,  (other 
than  applications  for  orders  of  course),  shall, 
in  the  several  cases  hereinafter  mentioned,  be 
made  to  the  Master  of  the  Rolls,  and  shall  not» 
except  for  the  purpose  of  re-hearing  an  order 
of  the  Master  of  the  Rolls,  be  made  to  the 
Lord  Chancellor ;  viz.  in  the  several  cases  fol- 
lowing : — . 

1.  nhere  the  ori^al  information  or  bill 
is  marked  with  the  words  "  Master  of  the 
Rolls." 

2.  Where  the  cause  has  not  been  set  down 
for  hearing,  and  any  order  disposing  of  any 
plea  or  demurrer,  or  any  speciad  order  upon 
merits  shewn  by  answer  or  affidavit,  has  been 
made  in  the  cause  by  the  Master  of  the  Rolls, 
and  no  such  order  has  been  made  by  the  Lord 
Chancellor  or  Vice  Chancellor. 

3.  Where  the  cause  has  not  been  set  down 
for  hearing,  and  orders  disposing  of  pleas  or 
demurrers,  or  special  order  upon  merits  shewn 
by  answer  or  affidarit,  have  been  made  by  both 
the  Lord  Chancellor  or  Vice  (Jhancellor  and 
the  Master  of  the  Rolls,  but  the  hst  of  such 
orders  has  been  made  by  the  Master  of  the 
RoUs. 

4.  Where  the  cause  has  been  set  down  for 
hearinp^  before  the  Master  of  the  Rolls,  either 
for  original  hearing  or  for  further  directions, 
or  on  tne  equity  reserved,  and  is  not  now  set 
down  to  be  so  heard  before  the  Lord  Chancel- 
lor. 

5.  Where  the  decree  or  last  decretal  order 
was  made  by  the  Master  of  the  Rolls  or  by  the 
Lord  ChanceUor,  on  the  re-hearing  of  a  decree 
or  decretal  order  of  the  Master  of  the  Rolls. 

XIIL  That  the  above  Orders  as  to  interiocu- 
tory  applications  shaIl*not  extend  to  any  applica- 
tions for  orders  of  course,  nor  to  any  petitions 
presented,  or  notices  of  motion  given,  before 
the  18th  day  of  May  instant. 
XIV.  That  all  applications  for  orders  of  course 
to  be  obtained  on  petition  or  motion  shall  and 
may  be  made  in  the  same  manner  in  all  respects 
as  if  the  above  Orders  had  not  been  made;  but 
as  to  all  cases  in  which,  according  to  the  9th  pre- 
ceding Order,  interlocutory  applications  (other 
than  applications  for  orders  of  course)  are 
directed  to  be  made  before  the  Lord  Chancellor 
or  Vice  Chancellor,  if  any  order  nisi,  upon  which 
cause  against  making  the  order  absolute  is  to  be 
shewn  to  the  Court,  shall  be  obtamed  as  of 
course  from  the  Master  of  the  Rolls,  such  cause 
shall  be  shewn  before  the  Lord  Chancellor  or 
Vice  Chancellor;  and  if  any  order  of  refereoce 
to  the  Master  in  ordinary  shall  be  dbtained  as 
c^  course  from  the  Master  of  the  Rolls,  and  the 
Master's  report  pursuant  to  such  order  of  refer- 
ence shall  be  excepted  to,  the  exceptions  thereto 
shall  be  heard  before  the  Lord  Chancellor  or 
the  Vice  ChanceUor :  And  iu  aLtcases  iui  which 
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according  to  the  12th  preceding  Order  inter- 
locutory applications  (other  than  applications 
for  orders  of  course)  are  directed  to  be  made 
before  the  Master  of  the  llolls,  if  any  order 
nisi,  upon  which  cause  agidnst  making  the  order 
absolute  is  to  be  shewn  to  the  Court,  shall  be 
obtained  as  of  course  from  the  Lord  Chancellor 
or  Vice  Chancellor,  such  cause  shall  be  shewn 
before  the  Master  of  the  Rolls  ;  and  if  any  or- 
der of  reference  to  the  Master  in  ordinary  shall 
be  obtained  as  of  course  from  the  Lord  Chan- 
cellor or  Vice  Chancellor,  and  the  Master's  re- 
port pursuant  to  such  order  of  reference  shall  be 
excepted  to,  the  exceptions  thereto  shall  be 
heard  before  the  Master  of  the  Rolls. 

XV.  That,  in  the  interval  between  the  close 
of  the  sittings  after  any  term  and  the  commence- 
ment of  the  sittings  before  or  at  the  beginning  of 
the  next  ensuing  term,  applications  tor  special 
orders  may  be  made  to  any  Judge  of  the  Court 
in  the  same  manner  as  if  these  Orders  had  not 
been  made ;  but  that  the  orders  which  shall  be 
made  in  any  such  interval  by  the  Lord  Chan- 
cellor, or  by  the  Master  of  the  Rolls,  or  by  the 
Vice  Chancellor,  shall,  if  not  made  by  the  Judge 
to  whom  the  application,  if  made  during  the  or- 
dinary sittings  of  the  Court,  would  have  been 
made  pursuant  to  the  directions  contuned  in 
these  Orders,  be  marked  as  having  been  made 
for  such  Judge,  and  shall  in  the  future  proceed- 
ings of  the  cause  be  deemed  to  be  the  order  of 
such  Judge  in  all  respects  save  this, — that  no 
order  so  made  by  one  Judge  for  another  under 
the  circumstances  aforesaid  shall  be  reheard  for 
the  purpose  of  being  discharged  or  varied  other- 
wise than  by  the  Lord  Chancellor. 

XVI.  That,  from  and  after  the  said  20th  day 
of  May  instant,  all  matters  which  under  and  by 
virtue  of  any  Act  of  Parliament  or  otherwise  the 
Court  hath  jurisdiction  to  hear  and  determine  in 
a  summary  way,  and  which  shall  be  in  the  first 
instance  brought  under  the  consideration  of  the 
Court  upon  a  petition  presented  to  the  Lord 
Chancellor,  shall  in  any  subsequent  stage  of  the 

Eroceedings  respecting  the  same  matters  be 
card  and  determined  by  the  Lord  Chancellor 
or  Vice  Chancellor ;  and  that  no  petition  re- 
specting the  same  matters  in  any  subsequent 
stage  of  the  proceedings  relating  thereto,  shall, 
without  special  order  o(..the  Lord  Chanceller, 
be  set  down  to  be  heard  before  the  Master  of  the 
ilolls;  and  that  all  such  matters  as  aforesaid 
'vhich  shall  be  in  the  first  instance  brought  under 
the  consideration  of  the  Court  upon  a  petition  to 
the  Master  of  the  Rolls,  shall,  in  any  subsequent 
stage  of  the  proceedings  respecting  the  same 
matters,  be  heard  and  determined  by  the  Mas- 
ter of  the  Rolls ;  and  that  no  petition  respecting 
the  same  matters  in  any  subsequent  stage  of  the 
proceedings  relating  thereto,  shall,  otherwise 
than  for  the  purpose  of  re-hearing  an  order  of 
the  Master  of  the  Rolls,  be  set  down  to  be  heard 
jjefore  the  Lord  Chancellor. 

cottenham,  c. 
Lanodalb,  M.  R. 
Lancelot  Shadwelx*,  V.  C. 


NEW  BILLS  IN  PARLIAMENT. 


EXPENSE  OF  coroners'   INQUESTS. 

The  holding  of  coroners' inquests  on  dead  bodies 
is  attended  with  divers  necessary  expences,  for 
the  payment  whereof  no  certain  provison  is 
made  by  law,  and  such  expences  have  been 
usually  discharged  without  any  lawful  authority 
for  that  purpose  out  of  the  monies  levied  lor 
ttie  relief  of  the  poor,  and  it  h  expedient  to 
make  adequate  legal  provision  for  the  payment 
of  such  ex  pen  es. 

It  is  therefore  proposed  to  he  enacted,  thiit 
whenever  any  inquest  shall  be  holden  on  anv 
dead  body,  the  coroner  holding  the  same  shad 
advance  and  pay  all  such  reasonable  sums  as 
have  usually  been  paid  to  the  constable  or 
other  person  giving  notice  to  the  coroner  hol- 
ding such  inquest,  and  to  the  constable  or 
other  person  summoning  the  Jury,  and  to  the 
Jurors  attending  such  inquest,  and  also  when 
required  shall  pay  a  reasonable  sum  by  way  of 
remuneration  for  the  use  of  any  room  or  other 
place  where  such  inquest  shall  be  holden,  and 
of  any  room  or  other  place  where  the  dead 
liody  on  which  such  inquest  shall  be  taken  shall 
have  been  deposited. 

And  it  shall  be  lawful  for  the  treasurer  of  the 
county,  riding,  or  division,  within  which  such 
inquest  shall  be  holden,  and  he  is  required  to 
pay  to  such  coroner,  out  of  the  county  rates,  all 
sums  which  he  shall  so  advance  and  pay,  and 
all  other  expences  heretofore  usually  paid 
and  allowed,  and  which  shall  have  been  proper- 
ly incurred  in  and  about  the  hulding  of  any 
such  inquest. 

Provided  that  nothing  herein  contained  shall 
be  deemed  or  taken  to  affect  an  «u.'K  passed  iji 
the  last  session  of  parliament,  intituled,  '*Aii 
act  to  provide  for  the  attendance  and  remune- 
ration of  medical  witnesses  at  coroner's  in- 
quests." 

That  before  any  such  payment  shall  be  made 
by  such  treasurer,  the  coroner  shall  lay  or 
cause  to  be  laid  before  two  or  more  Justices 
assembled  at  some  petty  sessions  to  be  holden 
in  and  for  the  division  in  which  such  inquest 
shall  have  been  holden,  a  full  and  true  account 
in  writing  of  all  such  expences  as  aforesaid, 
accompanied  by  proper  vouchers  for  the  same; 
and  such  Justices  may,  if  they  shall  think  fit, 
examine  such  coroner  on  oath  as  to  all  or  any 
of  the  items  of  such  account ;  and  such  justi- 
ces, if  satisfied  of  the  correctness  of  such  account, 
or  any  two  of  such  justices,  shall  sign  the  said 
account  in  testimony  of  theur  approbation  and 
allowance  thereof,  and  shall  thereupon  make 
an  order  on  the  said  treasurer  for  payment  of 
the  snm  which  they  shall  so  find  to  be  due  to 
the  said  coroner,  and  such  order  shall  be  a 
sufficient  voucher  and  authority  to  the  said 
treasurer  for  making  the  payment  thereby  di- 
rected. 
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New  Bills  in  Parliament,^  Questions  at  the  last  Examination  of  Attorneys,        '^3 


CUSTOPr  OF  INFANTS. 

The  object  of  this  Bill,  which  has  been 
brought  in  by  Mr.  Serjeant  Talfourd,  is  to  eive 
10  the  Lord  Chancellor,—  to  the  Courts  of  Law 
at  Westmiaster,  and  to  the  Judges  of  sucb 
Courts,  power  to  make  orders  relating  to  the 
custody  of  children  of  tender  a^e  iu  certain 
cases.  The  enactments  proposed  are  as  fol- 
lows : — 

1.  Upon  return  made  to  any  writ  of  Habeas 
Corpos,  to  bring  up  the  body  or  bodies  of  any 
child  or  children  who  at  tiie  time  of  such  re- 
turn  shall  be  within  the  age  of  twelve  yearn,  it 
shall  be  lawful  for  the  Lord  High  Chancellor, 
or  the  Court  or  Judge  before  whom  such  writ 
iball  be  returnable,  iu  case  the  parents  of  such 
chil<l  or  children  shall  be  living  apart  from 
each  other,  and  where  upon  such  return  such 
child  or  children  shall  be  delivered  into  the 
custody  of  the  father,  to  make  order  for  the 
accesa  of  the  mother  of  such  child  or  children, 
at  surh  times  and  in  such  manner  as  to  the 
said  Lord  High  Chancellor,  Court  or  Judge, 
shall  seem  meet,  »nd  to  vary  such  order  from 
time  to  time  during  the  continuance  of  such 
custody,  until  such  child  or  children  shall  at. 
tain  the  age  of  twelve  years. 

2.  In  all  cases  where  the  parents  of  any  child 
OT  children  within  the  age  of  twelve  years  live 
apart  from  ea<-h  other,  and  where  such  child 
or  children  shall  be  in  the  custody  of  one  ot 
such  parents,  or  of  any  person  by  or  un(fcr  his 
«r  her  aotliortty,  it  shall  be  lawful  tor  the 
Lord  High  Chancellor,  or  any  Judge  of  cither 
of  the  Courts  of  Law  at  Westminster,  upon 
the  application  and  complaint  on  oath  of  the 
other  of  such  parents  of  the  want  of  proper 
access  to  such  child  or  rhildren,  and  upon 
hearing  the  matter  of  such  complaint,  to  make 
order  for  the  access  of  the  parent  so  complain- 
ing to  such  child  or  children,  at  such  times 
and  in  such  manner  as  to  the  Lord  High 
Chancellor  or  Judge  shall  seem  meet,  and  to 
vary  such  order  from  time  to  time  during  the 
continuance  of  such  custody,  until  such  child 
or  children  shall  attain  the  age  of  twelve  years. 

3.  Iu  all  the  cases  aforesaid,  it  shall  be  law. 
ful  for  the  Lord  High  Chancellor  or  Judge  to 
receive  affidavits  made  before  any  Judge  or 
Commissioner  authorised  to  take  affidavits, 
and  to  administer  oaths  and  examine  witnesses 
r/ptf  voce  in  the  matterK  aforesaid ;  and  anv 
person  swearing  falsely  and  corruptly  in  such 
affidavit  or  upon  such  oath  so  administered 
shall  be  deemed  guilty  of  wilful  and  corrupt 
perjury,  and  incur  the  penalties  thereof. 

4.  Orders  may  be  enforced  by  process  of 
contempt. 

5.  The  act  not  to  alter  the  law  rehiting  to 
custody  of  children,  except  where  expressly 


QUESTIONS  AT  THE 

EXAMINATION  OF  ATTORNEYS. 

IN  EASTER  TERM. . 


COMMON  AND   8TATUTB  LAW,  AND  PRAC- 
TICB  OF  THX  COURTS. 

Within  what  period  must  an  action  be 
brought  on  a  simple  contract  debt  ? 

Should  the  period  within  which  an  action 
could  be  brought,  have  expired,  will  a  verbal 
promise  within  the  limited  time  be  sufficient  to 
enable  the  plaintiflf  to  recover,  or  must  he  be 
prepared  with  any  and  what  further  evidence  i 

A  notice  to  quit  being  given  to  the  tenant 
by  a  landlord,  what  liability  does  the  tenant 
incur  by  holding  over } 

What  steps  should  an  attorney  take  before 
brinifing  an  action  for  his  bill } 

What  are  some  of  the  principal  forini  of 
actions  i 

What  is  the  first  step  to  be  taken  to  arrest  a 
debtor  ? 

What  means  has  a  defendant  of  getting  him- 
self out  of  custody  ? 

If  bail  are  ilesirous  of  being  discharged  from 
their  liability,  what  means  have  they  of  doing 
so? 

Wliere  personal  service  of  process  cannot 
be  effected,  how  would  you  proceed  to  compel 
appearance  ? 

When  must  a  defendant  appear  to  an  action  ? 

When  is  a  plaintiff  obliged  to  declare  ?  and 
if  he  omit  to  declare,  what  steps  can  the  de- 
femlaiit  take  to  get  rid  of  the  action? 

Where  a  defendant  before  the  action,  has 
made  a  tender  Kufficient  to  cover  the  demand, 
what  is  the  mode  of  proceeding  ?  and  will  the 
plaintiff  receive  or  pay  costs  if  he  does  not  re- 
cover more  than  the  amount  tendered  ? 

Where  separuto  actions  are  brought  against 
the  acceptor,  drawer,  and  indorser  of  a  bill  of 
exchange,  and  the  acceptor  applies  to  stay  the 
proceeilings,  what  terms  are  imposed  ? 

How  many  witnesses  may  be  included  in  a 
couiiuou  subposna  ? 

When  may  the  judgment  be  signed  after 
verdict? 

CONTBYANCIKO. 

W*hat  is  a  chose  in  action  ?  and  is  it  assign- 
able at  law  or  iu  equity  ? 
^  What,  if  any,  is  the  difference  in  the  con- 
sideration of  choses  in  action  in  Courts  of  law 
and  equity  ? 

What  shoidd  be  done  so  that  a  trt//jnay 
effectually  devise  real  estate  ? 

Will  a  mortgage  in  fee  operate  as  a  revoca- 
tion of  a  wiil,  previously  made,  either  at  law 
or  in  equity  ? 

What  should  be  provided  for  in  a  contract 
for  the  sate  and  purchase  of  a  freehold  estate } 

The  like  as  to  a  leasehold  estate  ? 

When  will  a  purchaser  or  mortgagee  be 
secure  in  paying  the  purchase  or  mortgage 
money   to  a  person   subject  to  the  bankrupt 
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Questions  ai  the  hut  Examination  of  Attorneys, 


U  a  purchaser  bound  by  an  undocqueted 
jodirment,  in  any  and  what  case  ? 

Can  the  infant  heir  of  an  intestate  inorgagee 
in  fee  convey  the  legal  estate,  and  by  what 
means  ? 

Where  a  covenantor  to  produce  title  deeds 
aelU  the  lands  and  parts  from  Uie  deeds,  is  his 
personal  liability  discharged?  or  how  is  the 
production  secured  to  the  covenantee } 

Is  there  any  and  what  advantage  in  obtain- 
ing an  assignment  of  an  attendant  term } 

Can  an  advance  of  money  on  a  mortgage  or 
judgment  subsequent  to  a  second  mortgage, 
be  tacked  to  a  prior  security,  so  as  to  nave 
priority  in  payment  to  the  second  mortgage  ? 
and  in  what  cases  ? 

A  person  makes  a  distinct  mortgage  for  two 
different  sums  on  two  distinct  estates  to  the 
same  persdh,-  (one  of  which  is  of  insufficient 
value),  can  he  redeem  one  of  the  mortgages 
without  the  other  ? 

,  A  testator  having  borrowed  money  on  his 
bond  and  a  mortgage  of  his  estate,  devises  the 
latter  without  noticing  the  mortgage, — is  the 
mbrtjprage  money  to  be  paid  out  of  the  devised 
estate  ?  or  is  any  other  or  what  fund  liable 
thereto  ^ 

Is  it  useful  or  necessary,  and  wherefore,  to 
take  a  bond  in. addition  to  a  mortgage  and 
covenant  ? 

BQUITT  AND  PRACTICB  OF  THB   COURTS. 

A.  makes  a  voluntary  settlement  of  his 
estate,  and  then  enters  into  an  agreement,  for 
valuable  consideration,  to  sell  the  estate,— will 
a  Court  of  Equity  compel  a  specific  perform- 
ance of  the  agreement? 

A,  being  in  possession  of  deeds  belonging 
to  B.^  will  a  Court  of  Equity  compel  A,  to 
deliver  them,  and  what  is  the  proper  bill  to  be 
filed? 

A,  by  his  will  bequeaths  jS.'s  property  to  C, 
and  gives  a  legacy  to  B.,  can  B,  insist  on  being 
paid  the  legacy  and  retain  the  property  be- 
queathed by  A,  ^ 

Will  a  Court  of  Equity  interfere  to  stay 
Vfatte  before  the  defendant's  appearance? 

Under  a  covenant  to  insure  in  the  joint 
names  of  the  lessor  and  lessee,  if  the  latter 
insure  in  his  own  name  only,  will  a  Const  of 
Equity  restrain  an  action  of  ejectment  for 
-bresch  of  covenant  ? 

An  estate  beinj|[  conveyed  to  trastees  to  sell, 
and  pay  debts,  will  the  Court  compel  the  per- 
formance of  the  trust  at  the  suit  of  a  creditor? 

Where  a  suit  seeks  an  injunction  to  stay  pro- 
ceedings at  law,  when  Is  the  plaintiff  entitled 
to  the  injunction  ? 

What  is  an  injunction  obtained  to  stay  pro- 
ceedings at  law?  Is  it  a  commonror  special  in- 
junction ? 

A  person  having  a  legal  demand,  but  being 
unable  to  prove  it  at  law,  what  is  the  course  to 
be  pursued,  to  obtain  the  information  from  the 
party  indebted  ? 

Can  a  plaintiff  at  law  select  parts  of  an  an- 
swer to  read  u  evidence  at  law,  or  can  the  de- 
fendant at  law  insist  that  the  whole  should  be 
read? 


Where  a  debtor  it  about  to  qmt  the  couotry^ 
will  a  Court  of  Equity  Interfere  to  prevent  him, 
and  what  is  the  proceeding  to  be  taken  ?  what 
is  the  writ  called  ;  and  has  the  Court  of  Ex- 
chequer a  similar  jurisdiction  ? 

Are  there  any  cases  in  which  a  plaintiff  may 
set  down  a  cause  upon  bill  and  answer  ?  If  so, 
state  under  what  circumstances  ? 

Where  a  party  is  not  satisfied  with  the  draft 
of  the  master's  report,  what  is  the  course  to  be 
pursued  in  the  Master's  Office? 

Where  an  objection  to  the  Master's  Report 
has  not  been  previously  submitted  to  the  Mas- 
ter, will  the  Court  hear  the  exception  ? 

How  is  a  party  proceeded  against  in  the 
case  of  a  contempt  of  Court  ? 

BANKRUPTCT,  AKD  PRACTICB  OF  THS 
COUHTS. 

What  are  the  necessary  steps  for  obtaining  a 
fiat? 

Can  a  country  fiat  be  obtained  without  leave 
of  the  Court  against  a  trader  in  London  ? 

What  must  be  proved  upon  opening  a  fiat 
to  ground  an  adjudication  ? 

How  do  creditors  vote  in  the  choice  of  as- 
signees ? 

In  the  choice  of  assignees,  can  a  petition- 
ing creditor  vote  on  his  deposition  at  tne  open- 
ing of  a  fiat  ? 

Must  an  assignee  be  a  creditor  ? 

If  creditors  live  remote  from  the  place 
where  the  commissioners  sit,  how  can  they 
prove  their  debts  ? 

Can  a  trustee  prove  without  his  eeetni  que 
trust  ? 

A  creditor  requiring  to  prove  in  autre  droit, 
what  must  he  produce  to  support  his  right  ? 

May  a  guaraian  prove  a  debt  for  an  infant 
without  an  order  of  Court  ? 

How  can  incorporated  or  public  compames 
prove  their  debts  ? 

When  may  the  commissioners  audit  the  as- 
signees' accounts,  and  declare  a  dividend  ? 

When  must  a  second  dividend  be  made  ? 

Before  commencing  a  suit  or  action  for  the 
recovery  of  the  bankrupt's  property,  or  sub- 
mitting matters  in  dispute  to  arbitration,  are 
anv  and  what  steps  necessar)*  ? 

What  should  be  done  to  enable  an  attorney 
or  solicitor  to  practise  in  the  Court  of  Bank- 
ruptcy ? 

CRIMINAL  LAW. 

Where  must  the  venue  of  an  indictment  be 
laid?  and  must  the  parish  be  stated  and 
when? 

Will  a  misnomer  in  an  indictment  (as  John 
Thomas  for  James  Thomas,)  render  an  indict- 
ment invalid  ? 

If  a  person  indicted  for  an  offence  and  ac- 
quitted, be  indicted  a  second  time  for  the  same 
offence,  what  is  the  proper  plea  ? 

May  a  prisoner  be  again  indicted  for  the 
same  offence,  if  the  indictment  be  quashed 
before  the  verdict  ? 

May  a  constable  arrest  a  person  for  felony 
without  a  magistrate's  warrant  ? 

In  the  execution  of  a  warrant  for  felony,  or 
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withimt,  msy  a  constable  break  open  the  outer 
door  of  a  bouse  ? 

How  do  you  define  the  crime  of  murder? 

So  of  manslaughter  ? 

What  is  justifiable  and  what  is  excusable 
homicide  ? 

When  an  a^ent  or  other  person  entrnsted 
with  monies  or  goods  for  a  special  purpose, 
disposes  of  the  same  to  his  own  use  ;  what  is 
the  offence,  and  how  is  it  punishable  ?^ 

In  a  criminal  proceedinj?,  can  a  witness  be 
sworn  in  any  other  manner  than  upon  the  Gos- 
pels? 

Can  a  private  as  well  as  a  public  nuisance 
be  indicted  ? 

WTiere  a  person  apprehends  some  bodily 
harm,  what  protection  is  he  entitled  to  ?  and 
what  is  the  mode  of  obtaining  it  ? 

What  nre  the  remedies,  where  a  person  has 
bepn  assaulted  ? 

Where  an  offender  is  convicted  summarily 
of  an  assault,  can  the  person  assaulted  also 
maintain  an  action  ? 


SUPERIOR  COURTS. 


lorir  €|iananor*ir  Court. 

irUlfD  IN  COURT. — LIEH  FOR  C08T8. 

A  fund  in  Court  was  created  It^  payment  of 
an  annuity  into  Court  btf  the  trustee  thereof, 
wko  wa§  u  dejendant  to  a  bill  JUed  ky  the 
umnuitant,  and  who,  on  a  compromise  of 
the  siiit,  assigned  the  annuity  and  the  ar- 
rears there* f    Held,  that  the  trustee  had 
not  a  lien  on  the  fund  for  his  costs  in  the 
suit,  or  for  debts  due  to  him  from  the  an- 
nmiiant, 
ThiB  was  a  petition  of  appeal  from  an  order 
of  the    i^ice  Chancellor,    ^hereinafter    men- 
tioned), presented  by  Lady  Glamis  and  an- 
other ;  and  it  stated,  among  other  things,  that 
in  pursuance  of  an  order  made  in  the  cause  of 
Brahnm  v.  Bowes  \n  1816,  the  Master  reported 
in  1821,  stating  several  annuities  char|fed  on 
the  estates  of  the  defendant  according  to  their 
priorities,  among  which  were  three  several 
annuities,  one  of  1009/.  granted  to  the  plaintiff 
in  1809  ;  another  of  550/.,  granted  to  another 
person  in  1810,  and  then  vested  in  Thomas 
Warburton;  and  another  of  444/.,  granted  in 
1811  toDameMargaret  Hemlocke.  That  by  an- 
other order  made  in  1823,  the  receivers  appoint- 
ed over  defendant's  estates  were  ordered  to  pay 
the  balances  due  from  them  to  the  annuitants ; 
that  in  1824,  the  annuity  of  550/,  vested  in 
Warburton,  was  assigned  to  Ebenezer  Femie 
as  crostee  for  Lord  Glamis  and  the  receiver 
of  the  estate  charged  therewith,  was  ordered 
to  pay  that  annuity  and  the  arrears  thereof  to 
flaid  Femie.     That  in  the  same  year.  Lord 
Glamis  and  Femie  by  his  directions,  assigned 
that  annuity  (among  others)  to  Mr.  Dempster 
Hemming,  (for  purposes  not  necessafy  to  be 
LefO  stated).    That  Lord  Ghmis  died  in  1834, 


having  appointed  Lady  Glamis  his  sole  execu- 
trix and  devisee  of  the  annuities  of  550/.  and 
444/.,  then  vested  in  Hemming  and  Fernie. 
She  proved  the  will,  and  in  March,  1836,  filed 
a  biU  against  Hemming,  Fernie  and  James 
Gibbs,  who  was  interested  in  the  annuity  of 
444/.,  praying  an  account,  &c. ;  and  that  they 
might  be  ordered  to  assign  to  Lady  Glamis 
and  her  trustee  the  said  annuities,  and  to  pay 
into  the  Bank  of  England  with  privity  of  the 
Accountant  General  of  the  Court  to  the  credit 
of  the  cause,  all  monies  received  by  them  re- 
spectively in  respect  of  the  said  annuities. 
Fernie  accordingly  paid  in  two  sums  of  275/. 
and  275/.,  one  year's  annuity  tfof  550/.,  and 
the  two  sums  were  vested  in  the  purchase  of 
606/.,  3/.  per  cent,  consols.  The  lust  suit  was 
compromised  as  against  Hemminir,  but  not  as 
against  Fernie ;  and  in  pursuance  of  the  com- 
promise, Hemming  and  Fernie  by  deed  dated 
the  2d  of  Feburary,  1837,  assigned  th*;  annuity 
of  550/.  and  all  the  arrears  thereof  then  due, 
or  thenceforth  to  grow  due  on  the  same,  to 
the  petitioner  A.  Gibbon,  in  trust  for  the  peti- 
tioner Lady  Glamis.  The  petitioner  prayed 
that  the  annnity  and  the  arrears  thereof,  be 
paid  to  A.  Gibbon,  and  that  he  be  in  place 
of  Hemming  and  Fernie.  The  f^ice  Chancellor 
granted  the  prayer  of  the  petition,  except  the 
arrears  constituting  the  fund  606/.  then  in 
Coort,  upon  which  he  held  that  Fernie  and 
Gibbs  had  a  lien  for  their  costs  of  the  suittf 
The  appeal  was  from  this  last  part  of  his 
Honor's  order. 

Sir  William  Home  and  Mr.  fjomt  were 
heard  for  the  petitioners ;  Mr.  Wis^raim  and 
Mr.  E,  Montagu  for  Gibbs ;  and  Mr.  Cra^o^ 
ford  for  Fernie,  who,  he  said,  was  forced  to 
put  in  an  answer  of  1400  folio,  to  a  bill  of 
1200  folio,  and  to  whom  Lady  Glamis  owed 
large  sums. 

The  Lord  Chancellor  was  clearly  of  opinion 
that  Gibbs  had  no  claim  on  the'fund  arising 
from  the  annuity  of  550/.  With  respect  to 
Fernie,  he  would  read  the  petition  and  orders 
in  the  causes,  before  he  would  decide  against 
him. 

His  Lordship  on  a  subsequent  day  said,  Fer- 
nie was  trastee  of  the  annuity  of  550/.,  and 
there  was  no  doubt  that  the  fund  in  Court 
arose  out  of  the  proceeds  of  that  annuity.  But 
Fernie  and  the  other  defendants  to  the  last 
snit,  concurred  in  assigning  the  annuitv  and 
all  the  arrears  thereof;  and  he  passed  all  his 
interest  in  the  annuity  by  executing  the  deed 
of  assignment,  pending  the  suit  against  him. 
If  he  had  a  claim  on  the  fund  in  Court,  he 
ought  to  have  asserted  it  before  he  executed 
the  assignment.  The  f^ce  Chancellor's  order 
must  be  enlarged  by  ordering  the  fund  in 
Court  to  be  paid  over  to  the  petitioners.  It 
was  clear  that  Mr.  Femie  had  no  more  a  lien 
on  it  than  Gibbs  had,  and  he  had  none.  Fer- 
nie had  been  tmstee  of  the  annuity,  but  not 
of  the  arrears. 

Ejs  parte  Lady  Glamis  in  Braham  v.  Boves, 
Westminster,  April  15th  and  20tb^  1837. 
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[Before  the  Four  Judges.] 

AFFIDAVIT  OF  OBBT. 

The  description  given  of  himself  by  a  depo- 
nent  in  an  affidavit  to  hold  to  bail,  that  he 
is  "  acting  at  managing  clerk*'  to  the  plain" 
tiJTt  attorneys  is  not  sufficient;  and  where 
a  defendant  teas  held  to  bail  on  such  an 
affidavit,  the  Court  made  a  rule  absolute  for 
discharging  him  from  custody. 

Sir  fT.  Follett  and  Mr.  fTightman  shewed 
cause  ai^ainst  a  rule  for  discharging  the  dcfcn- 
dHut  out  of  custody,  on  the  ground  of  an 
alleged  irregularity  iu  the  affidavit  to  hold  to 
bail.  The  deponent  was  a  clerk  iu  the  office 
of  persons  who  were  the  plaintiff's  attorneys, 
ana  in  tlie  affidavit  he  described  himself  as  '*  G, 
ff,  S.,  acting  as  managing  clerk  to  ^.  B.  and  C. 

of ,  the  attorneys  for  the  said  plaintiff." 

There  had  been  two  objections  made  to  this 
affidavit :  first,  that  it  did  not  ^ve  the  place  of 
abode  of  the  deponent ;  and  next,  that  it  did 
not  sufficiently  aescribe  his  connection  with  the 
plaintiff.  It  was  quite  clear  that  in  both  these 
respects  the  affidavit  was  sufficient.  As  to  the 
first,  in  Alexander  v.  Milton,^  it  was  decided 
that  in  an  affidavit  by  an  attorney's  clerk,  he 
might  state  the  place  of  business  ot  his  employer 
as  his  residence ;  and  in  an  anonymous  case^ 
that  he  might  be  described  as  residing  with  his 
employer,  whose  addition  was  stated «  and  that 
too,  although  at  night  he  slept  at  another  place, 
Haslope  v.  Thome.^  These  cases  shewed  that 
the  deponent  here  had  properly  described  him- 
self. 'Inen,  as  to  his  connection  with  the  plain- 
tiff: in  the  first  place,  it  had  been  held  in 
lCin%  V.  Lord  Turner,^  that  it  was  not  neces- 
sary that  a  deponent  in  an  affidavit  to  hold  to 
bail  should  shew  that  he  was  the  agent  of  or 
connected  with  the  plaintiff. 

Mr  R,  y.  Richards,  in  support  of  the  rule, 
said  that  he  did  not  mean  to  relv  on  the  last 
objection ;  but  as  to  the  other,  ne  contended 
that  it  was  fiatal  The  affidavit  here  did  not 
describe  the  deponent  as  the  clerk  of  the  plain- 
tifi^s  attorneys,  but  said  merely  that  he  was 
"  acting  as  mana^ng  clerk  to  them."  That 
might  mean  nothing  at  all.  Any  clerk  of  an- 
other attorney  who  stepped  into  the  office  while 
the  regular  clerk  was  absent,  might  be  de- 
scribed as  acting  as  managing  clerk.  The 
words  gave  no  real  description  of  the  party^  for 
a  momentary  and  accidental  employment  might 
justify  the  use  of  them. 

Lord  Denman,  C.J. — We  think  the  affidavit 
too  loose.  The  description  of  "  acting  as  ma- 
naging clerk,"  mighjt,  as  contended,  be  assumed 
by  any  one  while  the  clerk  himself  had  stepped 
out  for  any  temporary  purpose. 

Mr.  Justice  Littledate.—^This  is  not  the  usual 
form ;  why  did  not  the  deponent  describe  him- 

•  1  Dow.  Prac.  cas.  670;  2  Crom.  and  Jerv. 
424 ;  and  2  Tyr.  495. 
«>  1  Chitt.  4f)4. 
clMaule&Sel.  103. 
^  1  Chitt.  58. 


self  to  be  the  managing  clerk?  "Acting  as 
managing  clerk  "  means  nothing. 

Mr.  Justice  Patteson  and  Mr.  Justice  Cole* 
ridge  concurred. 

Rule  absolute. — Graves  v.  Browning,*  E.  T. 
1837.  K.  B.  F.  J. 


STATUTE  OF  LIUITATI0N8.^-NEW  TRIAL. 

fFhere,  trithout  any  fault  on  the  part  of  « 
plaintiff,  but  through  the  pressure  of  busi- 
ness if  the  Court,  judgment  in  a  vase  was 
delayed  till  the  ea^'ptration  of  six  years  from 
the  time  ff  the  cause  of  action  arising,  the 
Court  would  not  after  such  judgment  was  en^ 
tered,  set  it  aside  and  grant  the  plaintiff  the 
liberty  to  try  the  case  again,  although  ly  the 
refusal  to  do  so  the  plaintiff,  who  had  nad  a 
vtrdict  on  the  merits,  but  had  been  deprived 
of  it  on  a  technical  ground,  would  be  barred 
from  any  remedy  whatever. 

The  Attorney-General  moved  for  a  rule  to 
shew  cause  why  the  rule  made  absolute  in  this 
Court  in  Hilary  Term  last  *  should  not  be  dis- 
charged, and  a  new  trial  granted,  and  why  the 
Judge's  notes  of  the  first  trial  should  not  be 
read  as  evidence  at  the  second  trial.  He 
founded  his  motion  upon  an  affidavit  which 
stated  that  this  was  an  action  for  freight  upon 
a  charterparty,  in  which  a  verdict  had  been 
taken  for  the  plaintiff  for  a  sum  of  668/.,  subject 
to  a  motion  for  a  nonsuit.  The  ground  on 
which  that  nonsuit  was  applied  for  was,  that  a 
notarial  copy  of  the  charterparty  had  been 
improperly  received  in  evidence,  and  this 
Court  acting  upon  its  own  rules  of  evidence, 
in  opposition  to  those  of  a  foreign  Court,  had, 
upon  argument,  held  that  such  copy  was  not 
evidence  without  proper  proof  being  first  given 
that  when  made  it  had  been  duly  compared 
with  the  original.  The  rule  for  a  nonsuit  had 
therefore  been  made  absolute,  and  the  pliuntiff 
had  paid  the  defendant  the  costs  in  the  regular 
manner.  The  object  of  the  present  application 
was  that  the  plaintiff  might  be  allowed  to  have 
a  new  trial  or  the  old  action,  for  otherwise  he 
would  be  barred  from  all  remedy  whatever. 
The  action  was  brought  in  the  year  1829. 
Every  fact  in  the  case  was  disputed,  and  the 
plaintiff  had  to  obtain  evidence  from  Batavia 
and  other  places,  and  the  time  occupied  in 
preparing  the  case  to  be  brought  into  Court 
without  any  delay  whatever  on  the  part  of  the 
plaintiff,  extended  from  1829  to  1834.  It  was 
then  tried,  and  the  verdict  was  given  for  the 
plaintiff  upon  the  merits ;  but  that  verdict  was 
afterwards  set  aside  and  a  nonsuit  entered,  on 
the  ground  already  stated.  The  case  stood  for 
above  a  vear  and  a  half  in  the  new  trial  paper 
before  the  rule  for  the  nonsuit  was  decided. 
In  the  meantime  the  statute  of  limitations  had 
run,  and  the  plaintiff  had  no  course  now  open 
to  him  but  to  apply  to  this  Court  for  its  assist- 
ance to  enable  him' to  try  the  case  again  as  upon 
the  former  action,  since  any  new  action  would 


«  See  ante,  p.  12. 

»  See  ante,  L.  O.  vol.  xiil  p^440. 
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be  barred  by  the  statute.  He  claimed  this  as 
sistance  because  the  delay  in  disposing  of  the 
rule  was  not  owing  to  him,  but  to  the  state  of 
the  business  of  the  Court,  over  which  he  had 
no  control,  and  from  which  he  ought  not  to 
suffer  injustice. 

Lord  Denman,  C.  J. — The  whole  of  the  case 
was  before  us  when  the  rule  for  the  nonsuit  was 
argued,  and  we  might  then  have  had  the  power 
to  impose  terms  on  either  party.  We  have  not 
that  power  now.  We  should  be  anxious  to  do 
ail  that  we  can  in  a  case  like  the  present  to 
further  the  ends  of  justice,  but  after  verdict 
and  judgment  we  do  not  think  that  we  have  the 
right  to  interfere  We  should  be  glad  to  assist 
the  plaintiff'  if  we  had  the  power,  but  under  the 
circumstances  existing  here,  we  tliink  that  we 
have  it  not. 

Mr.  Justice  Littledale, — ^There  is  one  instance 
in  which  the  Court  has  interfered  by  its  power 
to  supersede  even  the  provisions  of  a  statute  for 
the  purpose  of  preventmg  injustice — I  mean  the 
statute  of  Charles  2,  for  the  assignment  of 
errors,  but  that  was  where  the  delay  was  di- 
rectly the  act  of  the  Court,  and  the  Court  would 
not  allow  the  party  to  be  prejudiced  by  it. 
Here  the  Court  did  not  directly  create  the  de- 
la^,  and  it  is  now  out  of  the  power  of  the  Court 
after  judgment,  to  impose  terms  on  this  de- 
fendant. 

Mr.  Justice  Patteson  and  Mr.  Justice  Cote- 
ridge  concurred. 

Rule  Refused.— ^rowii  v.  Thornton,  E.  T. 
1837.    K.B.  F.J. 


€amman  fUlt&i. 


l&infl*f(  Srnri)  ^rattire  Caurt. 

BJBCTMBNT. — SERVICE  OP  DECLARATION. — 
AGENT. — ABSENCE  ABROAD. 

f/  it  appears  that  a  tenant,  against  trhom  an 
action  of  ejectment  is  brought,  has  gone 
abroad  in  distressed  circumstances,  and 
there  does  not  appear  any  probability  of  his 
return,  the  declaration  may  be  served  on 
the  servant  of  the  tenant,  who  is  left  in 
care  of  the  premises. 

^  This  was  an  application  by  Butt  for  leave  to 
sign  judgment  against  the  casual  ejector.  The 
affidavit  on  which  he  moved,  stated,  that  the 
deponent  had  gone  to  the  premises  sought  to 
-be  recovered,  and  found  the  only  person  in 
possession  to  be  a  female  servant.  She  in- 
formed the  deponent  that  her  master  was  not 
at  home,  but  had  gone  abroad  in  pecuniary 
difficulties,  and  it  was  uncertun  when  he  would 
return,  llie  deponent  then  served  a  copy  of 
the  declaration  in  ejectment  in  the  usual  way, 
with  the  usual  explanation  Under  these  cir- 
cumstances, it  was  submitted,  that  the  service 
was  sufficient.  It  was  impossible  to  proceed 
as  in  the  case  of  a  vacant  possession ;  because 
there  was  furniture  and  other  property  on  the 
premises. 

Williams,  J.,  was  of  opinion  that  the  cir- 
cumstances disclosed  were  sufficient  to  allow 
the  lessor  of  the  plaintiff  to  sign  judgment 
against  the  casual  ejector. 

Rule  granted.— i>^  d.  Fry  v.  Roe,  £.  T. 
1837.    K.B.  PC. 


8TAT  OF    PROCEEDINGS    ON  THE    BAlfj   BOND. 
— PRETENTION   FROM   GOING  TO   TRIAL. 

A  motion ^or  the  stay  of  proceedings  against 
the  bail  in  an  action  will  prevail,  unless  there 
shall  have  been  an  absolute,  substantial  pre- 
vention from  going  to  trial  in  the  term,  at 
the  time  of  making  the  application. 

Busby  shewed  cause  against  a  rule  obtained 
by  Henderson  for   staying   the    proceedings 
against  the  bail,  the  bail-bond  standing  as  a 
security,  on  payment  of  costs.     It  appeared 
that  the  arrest  had  taken  place  on  tiie  28th 
March,  and  the  bail  bond  bad  been  given  on 
the  4th  April.     Notice   of  special  bail  was 
given  on  the  6th,  for  justification  on  die  8th, 
but  they  did  not  finally  justify  until  the  19th, 
and  the  present  rule  bore  date  on  that  day. 
On  the  5th  April,  the  plaintiff'  had  declared 
conditionally,  laying  the  venue  of  his  action  in 
London ;  on  the  6th  he  gave  a  rule  to  plead, 
and  on  the  8th  he  took  an  assignment  of  the 
bail  bond,  and  proceeded  on  it.    The  Sittings 
in  term  in  London,  were  fixed  for  the  21  stand 
28th  days  of  the  month.  It  was  now  submitted, 
that  it  was  quite  clear  that  the  plaintiff  by  the 
defendant's  neglect  of  delay,  had  lost  a  trial 
on  the  21st,  because  if  the  bul  had  justified 
according  to  the  original  notice,  on  the  8th  of 
the  month,  the  declaration  having  been  d^ 
Hvered  on  the  6th,  and  the  rule  to  plead  having 
been  delivered  on  the  6th,  the  defendant  must 
have  pleaded  on  the  9th,  and  the  plaintiff 
might  have  joined  issue  and  given  notice  of 
trial  on  the  10th,  by  which  means  the  trial 
might  have  been  had  on  the  21st.  llie  justifica- 
tion, however,  not  having  taken  place  until 
the  19th^  this  trial  was  Tost,  and  it  was  a 
question  whether  the  plaintiff  was  not  also 
precluded  from  goiug  down  to  trial  on  the 
:^8th.    The  present  rule  was  dated  on  the  19th 
of  the  month,  and  cause  could  not  under  any 
circumstances  be  shewn  before  the  21st;  so 
that  even  then  the  trial  would  have  been  lost, 
as  the  plaintiff  could  not  have  completed  the 
record  aud  have  given  proper  notice.     The 
proceedings,  besides,  in  the  original  action  were 
stayed  by  those  which  were  taken  on  the  bail 
bond,    'fhis  was  clearly  the  case  laid  down  by 
Mr.  Tidd  in  his  Book  of  Practice,  9th  ed.  p. 
300. 

Henderson,  in  support  of  his  rule,  said  that 
the  reason  the  bail  had  not  justified  at  an 
earlier  period  than  on  the  19th,  was,  that 
there  had  been  some  error  of  form  only.  The 
words  of  the  R.  G.  H.  T.  2  W.  4,  rule  5,  (1  D. 
P.  C.  1 99^,  were  these,  "  upon  staying  pro- 
ceedings either  upon  an  attachment  against 
the  sheriff  for  not  bringing  in  the  body,  or 
upon  the  bail  bond,  on  perfecting  baU  above, 
the  attachment  or  bail  bond  shall  stand  as  a 
security,  if  the  pliunLiff  shall  have  declared  de 
bene  esse,  and  shall  have  been  prevented  for 
want  of  special  bul  being  perfected  in  due 
time,  from  entering  his  cause  for  trial,  in  a 
town  cause,  in  the  term  next  after  that  in 
which  the  writ  isreturnaUe^^(Uli^  cour 
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try  cause,  at  the  ensuing  assizes."  The 
words  of  this  rule  expressly  required  that  the 
plaintifT  should  "  have  been  "  prevented  setting 
the  cause  down  for  trial  in  the  term,  and  the 
period  of  losing  the  trial  must  be  taken  to  be 
at  the  time  of  obtaining  the  rule  for  the  stav 
of  proceedings  against  the  bail.  Sir  ide  v.  Ilill, 
4  D.  P.  C.  709.  The  obiection  was  a  strict 
one,  and  should  be  viewed  by  the  Court  favo- 
rably to  the  defendant.  There  had  been  an 
affidavit  prepared  to  be  delivered  in,  in  support 
of  the  rule,  which,  however,  had  been  for- 
gotten ;  but  on  the  face  of  it  some  circum* 
stances  were  stated,  on  which  the  Court  would 
perhaps  make  the  rule  absolute. 

Bosanquet,  J. — Have  you  pleaded  yet  ? 

Hendersoh, — ^The  derondant  was  not  at  li- 
berty to  say  that  he  had  pleaded,  because  that 
circumstance  was  not  stated  on  the  affidavits 
before  the  Court  now. 

Ttndal,  C.  J. — ^As  the  case  at  present  stands, 
the  defendant  is  not  in  a  situation  to  make  this 
application  to  the  Court.  The  case  had  better 
stand  over,  as  there  feems  to  have  been  some 
mistake ;  and  Mr.  Bushy  can  have  an  opportu- 
nity of  seeing  the  affidavit. 

On  a  subsequent  day  the  rule  again  came  on 
to  be  heard. 

Henderson  then  stated  the  contents  of  his  af- 
fidavit.— It  was  sworn  that  the  defendant  had 
pleaded  in  the  original  action ;  and  that  a  no- 
tice had  been  given  to  the  plaintiff's  attorney, 
that  he  might  proceed  against  the  original  de- 
fendant without  prejudice  to  his  right  to  pro- 
ceed against  the  bail;  and  by  this  course 
being  pursued,  ample  time  would  have  been 
afforded  to  go  to  trial  in  this  term  on  the  28th. 
The  defendant  was  now  willing  to  accept  short 
notice,  of  trial. 

Busby  submitted  that  the  rule  lud  down  by 
Mr.  Tidd  could  not  be  departed  from,  and 
that  therefore  the  notice  given  to  the  plaintiff's 
attorney  was  of  no  avail.  The  object'  in 
forming  the  mle  of  Court,  was  to  render  the 
practice  of  all  the  Courts  uniform ;  but  if  the 
notice  were  permitted  to  govern  the  case,  it 
would  have  the  effect  of  repealing  the  rule  in 
fact.  The  offer  to  accept  short  notice  of  trial, 
ought  not  to  weigh  with  the  Court,  for  if  such 
an  offer  were  permitted  to  prevail,  the  practice 
of  tiie  Courts  would  be  rendered  uncertain. 

Tindal,  C.  J. — To  bring  the  case  within 
tiie  rule,  there  must  have  been  an  absolute, 
substantial  prevention  from  going  to  trial, 
which  prevention  must  have  occurred  before 
the  motion  for  the  stay  of  proceedings.  Here 
there  had  been  no  such  prevention,  for  the 
plaintiff  appeared  to  have  had  the  power  to 
proceed  in  his  own  hands.  The  rule  must  be 
absolute  on  payment  of  costs,  the  defendant 
taking  short  notice  of  trial. 
.  Fule  accordingly. — Cl^rk^  assignee  of  the 
Sherif  of  London,  v.  Festris  and  others.  E.  T. 
1837.    C.  P. 


TESTE  OF  WRIT  OF  SUMMONS. — SERVICE. 

j4  writ  of  summons,  bearing  date  the  17 th 
April  1830,  which  is  served  on  the  IJth 


April  1837,  will  be  set  aside  for  irregula' 
larity. 

Shee  applied  for  a  rule  to  set  a  writ  of  sum- 
mons and  service  for  irregularity,:  with  cost. 
The  vmt  was  required,  by  the  Uniformity  of 
Process  Act,  to  be  tested  on  the  day  on  which 
it  was  issued.  The  service  here  was  on  the 
17th  April  1837,  while  the  writ  bore  date  the 
I7tii  April,  1830. 

Ttndal,  C.  J.— That  is  clearly  irregular. 

Rule  granted.— ^rf^^#  v.  Bernard.  E.  T. 
I8d7«    C.  P. 


APFLICATfON  UNDER  FINES  AND  RECOVERIES 
ACT. — TITLE  OF  AFFIDAVITS. 

Affidtivits  in  support  ofun  application  tinder 
the  Fines  and  Recoveries  Act,  3^4  fF.  4, 
c.  74,  #.  9,  which  purport  to  have  been 
sworn  be/ore  a  commissioner  for  taking- 
ajffidavitsfor  this  Court,  need  not  bejentitled 
tn  the  Csurt. 

Atcherley,  Serjt.,  applied  to  the  Court  under 
the  act  3  &  4  W.  4,  c.  76,  s.  9.  that  the  deed  of 
conveyance  by  a  married  woman  might  pass 
mthout  the  consent  of  her  husband.  It  was 
sworn  that  the  latter  had  been  absent  from 
England  for  nine  years,  and  had  not  during  that 
time  been  heard  of. 

Tindal,  C.  J.— The  Court  will  grant  your 
application. 

On  the  affidavits  being  handed  in,  Mr. 
Cancellor,  the  Secondary,  objected  to  receive 
them  without  the  direction  of  the  Court,  poin- 
ting out  that  they  were  not  entitled  in  the 
Court. 

Atrherlty,  Serjt,  submitted,  that  under  the 
act  of  parliament  no  other  Court  but  the  Com- 
mon Fleas  had  jurisdiction  in  such  matters  ; 
therefore  the  affidavits  had  not  been  entitled. 
The  iurat,  besides,  sufficiently  pointed  out 
that  toe  affidavits  had  reference  to  a  matter  in 
this  Court.  It  was  in  this  form,  "  sworn  be-> 
fore  Jnseph  Green,  a  commissioner  for  taking 
affidavits  for  the  Court  of  Commons  Pleas  in 
Westminster." 

Tindal,  C.  J. — ^I  think  that  as  jurisdiction  is 
given  only  to  this  Court  by  the  act  of  parliament, 
the  affidavits  are  sufficient,  without  being  en- 
titied  in  the  Court. 

Rule  accordingly. — Em  parte  Bates.    E,  T 

\m.  C.P. 

PARTICULARS. — NOTE. — INTEREST. 

A  plaintiff* s  particulars  claiming  interest  in 
respect  of  a  pronussory  note,  which  is  inad- 
missible on  account  of  an  insufficient  stamp, 
the  plinntiff  cannot  recover  in  respect  of 
promises  to  pay  interest,  unless  they  are  in- 
dependent  altogether  of  the  note,  as  the 
note  it  self  must  be  produced  at  the  trial  of 
the  cause. 

Hoggins  shewed  cause  against  a  rule  ob- 
tained by  Kelly  for  setting  aside  the  verdict  in 
this  case,  and  entering  a  nonsuit.  The  action, 
it  appeared,  was  tried  before  the  undersherifif^ 

anil  was  for  the  recovery  of/two^ouarters'  in- 
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terest  on  700/.,  due  at  the  rate  of  five  oer  cent, 
l^e  defendant  had  become  indebted  to  the 
plaintiff  in  the  sum  of  700/.,  and  repeated  ap- 
plications had  been  made  for  payment  by  the 
plaintiff's  attorney.    The  defendant  at  lenjirth 
offered  to  give  a  promissory  note  at  a  year's 
date  for  the  payment  of  the  money,  and  also 
for  the  payment  of  interest  from  that  time  on 
the  debt  quarterly,  at  the  rate  of  five  per  cent. 
This  instrument  bore  date  February  1834,  and 
the  defendant  continued  to  pay  interest  upon  it, 
unlal  the  time  at  which  the  present  cause  of  ac- 
tion arose.      Applications  had  been  made  to 
him  for  the  first  of  the  two  quarters'  interest 
sought  to  be  recovered,  when,  after  some  delay 
he  paid  9/.:  the  amount  due  being  84  1S«*    On 
this,   the  plaintiff's  attorney  said  he  would 
keep  the  odd  5s,  in  satisfaction  of  a  demand 
which  he  had  for  the  letters;  when  the  defend- 
ant said  "  Very  well,  I  will  settle  with  you  when 
I  pay  next  time."    At  the  trial,  before  the  un- 
deruieriff,  it  was  proposed  to  put  in  the  pro- 
missory note  as  evidence,  but  it  was  objected  to 
on  the  ground  of  its  not  bearing  a  proi>er 
stamp.    The  undersheriff  however  received  it ; 
and  a  verdict  was  returned  in  favour  of  the 
plaintiff  for  8/.  1 5# ,  half  the  amount  sought  to 
be  recovered.     It  was  now  admitted  that  the 
stamp  was  not  legally  sufficient;  but  it  was 
contended  that  as  there  had  been  admissions 
by  the  defendant  that  the  debt  as  well  as  the 
interest  was  due,  its  production  was  unneces- 
sary.   The  particulars,  which  the  plaintiff  had 
given,  stated  that  the  money  was  dumed  as  in- 
terest on  the  note,  a  cfopy  of  which  was  given ; 
but  it  was  urged,  that  this  did  not  shew  the 
action  to  have  been  brought  on  that  note,  but 
was  a  mere  surplusage,  without  which  the  par- 
ticulars would  nave  been  incomplete. 

F,  Kelly ^  contrh,  submitted  that  the  produc- 
tion of  the  note  at  the  trial  was  necessary  to 
establish  the  plaintiff's  case,  and  it  not  bearing 
a  legal  stamp,  it  could  not  be  given  in  evidence. 
Whenever  a  written  contract  existed,  that  must 
be  produced  in  preference  to  parol  evidence. 
By  giving  the  note,  a  new  state  of  things  was 
produced  between  the  parties,  and  in  fact  a  new 
contract  was  made.  Tliere  was  before  nothing 
Bud  of  interest  being  paid,  nor  was  any  specific 
period  fixed  for  the  payment  of  the  principal 
sum.  But  for  the  note,  the  clum  would 
have  been  barred  by  the  Statute  of  Limitations. 
From  the  particulars,  it  was  also  evident  that 
it  could  only  be  on  this  note  that  Uie  recovery 
was  claimed. 

Tindal,  C.  J. — ^The  simple  question  here  is, 
whether  there  was  any  contract  beyond  the 
promissory  note  to  pay  interest,  or  whether 
that  note  was  the  first  contract  made  to  that 
effect.  It  appeared  that  the  defendant  con- 
tracted to  give  that  note  some  days  before  it 
was  actually  drawn  ;  but  at  that  time  the  debt 
was  on  other  grounds,  being  for  money  lent, 
and  money  unpaid  on  certain  bills  of  exchange. 
Tlicre  was  no  evidence  of  the  contract  there- 
fore but  the  promissory  note,  without  the 
production  of  which  the  Court  ought  not  to 
have  put  the  case  to  the  jury.  There,  however, 
the  fact  of  the  insufficient  stamp  interposed^ 


and  the  evidence  was  on  that  ground  properlf 
rejected. 

Park,  J. — I  do  not  agree  ivith  the  opinion 
expressed  by  the  Lord  Chief  Justice.  I  clearly 
think  that  the  particulars  delivered  were  of 
little  importance,  because  that  portion  of  them 
which  refers  to  the  note  is  mere  surplusage, 
and  was  introduced  for  the  purpose  of  pointing 
out  the  manner  in  which  the  demand  arose. 
There  was  in  my  opinion,  evidence  enough  to 
go  to  the  jury  without  the  production  of  the 
note,  and  that  need  not  have  been  put  in.  The 
statement  of  one  of  the  witnesses  wa^  that  the 
defendant  had  admitted  the  money  now  souij^ht 
to  be  recovered  to  be  due  for  interest,  but 
nothing  was  said  at  that  time  with  regard  to 
the  note.  It  seems  to  me,  therefore,  that  the 
calling  for  the  note  in  evidence,  and  its  rejec- 
tion on  the  ground  of  its  being  improperly 
stamped,  would  defeat  the  justice  of  the  case. 

Gas  flee,  J. — I  think  the  objection  good.  If 
there  had  been  parol  evidence  of  an  undertak- 
ing to  pay  any  interest  without  the  promissory 
note,  tnat  would  have  been  enough,  but  no 
such  evidence  existed ;  on  the  contrary,  the 
interest  was  made  a  part  of  the  terms  of  the 
note.  I  think  the  verdict  would  not  have  been 
good,  without  the  production  of  the  note. 

Faughan,  J. — ^'1  ne  simple  question  was  ott 
the  contract,  and  whether  none  existed  ex^ 
cept  such  as  was  reduced  to  vniting  in  the 
promissory  note.  I  agree  vrith  Mr.  Kellif  that 
every  written  agreement  must  be  produced  in 
evidence,  but  I  think  that  there  was  sufficient 
evidence  here  of  the  existence  of  a  parol  con- 
tract, before  the  note  was  given.  The  case 
must  therejfore  stand  as  it  originally  did,  and 
Mr.  Ketty  takes  nothing  by  his  motion. 

Rule  accordingly. — Rimington  v.  Baker, 
H.  T.  1837.    C.  P. 


AFFIDAVIT  OF  JU8T1FICATI0K   OF  BAIL, 

The  bail  swearing  that  they  are  worth  property 
"  over  and  tiptoe  their  just  debts t''  instead 
of  '*  over  and  above  what  will  pay  their  f  tut 
debts,'*  fvill  not  prevent  thetr  justifying  9 
but  the  plaintiff  wiU  not  be  required  to  pay 
the  costs  of  opposition  in  the  event  of  their 
justifying, 

Rathbone  opposed  the  bail  in  this  case.  He 
objected  to  the  affidavit  of  justification,  which, 
he  contended,  was  insufficient.  The  bail  swore 
that  they  were  worth  propertv  to  the  amount 
of  60/.  "  over  and  above  all  tneir  just  debts." 
The  form  given  by  R.  H.  T.  2  W.  4,  s.  19,  waa 
"  over  and  above  what  will  pay  all  their  just 
debts." 

Mansel,  in  support  of  the  bsdl,  contended 
that  the  omission  of  the  words  pointed  out  did 
not  affect  the  sense  of  the  sentence. 

Per  Curiam, — ^The  form  given  by  the  rule 
should  be  strictly  adhered  to.  The  objection^ 
however,  will  not  prevent  the  bail  justifying ; 
but  the  plaintiff  will  not  have  to  pay  the  costs 
of  opposition. 

The  bail  justified.-.i/i7/^#^tfi/,  E.  T.  1837, 
Excheq.  ^  . 
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DBFBNDANT    8UPERSBDABLE.— 89   R.    G.  H. 

T.2W.4. 

The  warden  cannot  be  compelled  to  judge 
when  a  prisoner  is  supersedable,  in  order 
to  discharge  him  under  the  88M  rule  H.  T, 
2  fF.4;  out  the  defendant  must  apply  to  a 
Judge  or  to  the  Court, 
Udall,  moved  for  a  rule  calling  oa  the  war- 
den of  the  Fleet  prison  to  diBchaige  the  defen- 
dant out  of  custody,  he  being  supersedahle. 
It  waa  directed  by  the  88th  rule  of  H.  T.  2  W. 
4.  that  fdl  prisoners  who  should  be  supersede 
able,  and  should  after    that  remain  in  the 
custody  of  the  marshal  or  warden,  without 
being  superseded,  should  be  discharged  forth* 
with  as  to  all  such  actions  in  which  they  were 
supersedable.    The  defendant  had  been  duper- 
seaable  more  than  a  month,  in  consequence 
of  his  not  having  been  charged  in  execution, 
and  he  had  applied  to  the  warden  for  his  dis- 
charge, but  it  was  refused.    It  was  ur^ed  that 
under  the  rule  he  was  entitled  to  his  discharge 
from  the  warden. 

Lord  Abinger^  C.  B  —The  warden  cannot 
be  compelled  to  judge  of  the  fact  whether  the 
defendant  is  supersedable  or  not.  You  may 
take  a  rule  a^unst  the  defendant. 

Alderson,  B. — The  defendant's  proper  course 
would  have  been,  to  apply  to  a  Judge  to  dis- 
charge him. 

On  the  following  day  an  application  was 
made  by  Mantel  to  charge  the  defeuduut  in 
execution,  against  whicli  UdaU  shewed  cause, 
and  contended  that  as  the  other  rule  bad  beeu 
obtained,  the  application  could  not  he  granted. 
Per  Curiam. — The  objection  is  insutticient ; 
the  defendant  was  guilty  of  neglect  in  not 
applying  sooner  for  his  discharge. 

Rule  accordingly. — liobinson  v,  Creswell,  E. 
T.  18^7,  Excheq. 


JDDRMBNT  AS   IN   CASE   OF   NONSUIT. 

fFhen  a  plaintiff  has  given  notice^  but  has 
failed  to  go  down  to  trial  in  consequence  of 
the  absence  of  a  witness,  and  the  defendant 
having  given  one  day's  notice,  mores  for 
jndgment  as  in  case  of  a  nonsuit,  but  the 
pmntiff  subsequently  gives  frtsh  notice, 
and  obtains  a  verdict  in  the  absence  of  the 
defendant,  the  verdict  is  a  sufficient  answer 
to  the  rule  for  judgment  as  in  case  of  a 
nonsuit,  but  the  Court  will  set  aside  the 
verdict  with  costs,  the  plaintiff  giving  a 
peremptory  undertaking, 
Addison  had  obtained  a  rule  for  judgment 
as  in  case  of  a  nonsuit,  agunst  which — 

Hoggins  shewed  cause.  From  the  affidavits 
it  appeared  that  notice  of  trial  had  been  given 
for  the  31st  March,  but  in  consequence  of  the 
absence  of  a  material  witness,  the  record  was 
withdrawn.  On  the  10th  April  the  plaintiff 
ijrave  a  fresh  notice  for  the  18tn  of  that  month; 
but  the  defendant  did  not  appear,  and  he  gained 
a  verdict.  The  defendant  obtained  the  present 
rule  on  the  14th  April,  having  given  one  day's 
notice  of  his  intention  to  apply..  It  was  now 
urged  that  the  pUintifT  having  gained  a  verdict, 
judgment  as  in  case  of  a  nonsuit  coidd  not  be 


given,  as  two  inconsistent  entries  would  (hen 
appear  on  the  record. 

Addison  submitted  that  there  had  been  a 
failure  on  the  part  of  the  plaintiff  in  his  not 
going  to  trial,  pursuant  to  the  practice  of  the 
Court,  and  that,  therefore,  notwithstanding  his 
having  obtained  a  verdict,  the  defendant  was 
entitled  to  have  his  present  rule  absolute.  It 
had  been  decided  that  a  defendant  was  not 
deprived  of  his  right  to  judgment  as  in  case  of 
a  nonsuit,  by  fresh  notice  of  trial  being  given 
before  motion,  when  he  had  previously  become 
entitled  to  it  by  the  plaintifi^'s  default  in  not 

S'ving  notice  of  trial  Smedley  v.  Christie,  2 
.  P.  C.  152.  Bainbridge  v.  Purvis,  1  D.  P. 
C.444. 

i  Parke,  B. — ^The  notice  was  not  a  stay  of 
proceedings. 

,     Addison, — In  the  other  Courts  one  day's  no- 

.  tice  is  sufficient,  and  it  is  by  implication  made 

'  a  stay  of  proceedings  by  the  R.  H.  T.  2  W.  4. 

I     Parke,  B. — lliis  rule  cannot  be  made  abso- 

j  lute,  the  plaintiff  having  obtained  a  verdict. 

I  The  defendant  is  to  blame  in  not  making  such 
a  motion  as  could  have  operated  as  a  stay  of 
proceedings.  The  rule  must  be  discharged, 
but  it  may  be  incorporated  with  a  rule  that  the 
verdict  should  be  set  aside,  on  payment  of  the 

.  costs  thereof  and  of  this  nilc.  the  plaintiff 

I  giving  a  peremptory  undertaking. 

!  Rule  accordingly. — Jones  v.  Hows,  E.  T. 
1837.  lixch. 
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BILLS  FOE  SECOND  READING. 

To  establish  Local  Courts.  ^ 

Education  and  Charities.     I  r     jn        i 

Pluralities  Prevention.         >  I^'dBrougham 

Residence  of  Clergy.         J 

I'd  amend  the  Limitation  of  Real  Actions 

Act Lord  Abinger . 

Recorders'  Courts. 

IN  COMMITTBB. 

Commissions  for  taking  Irish  and  Scotch 

Affidavits 'i  he  Lord  Chancellor. 

Ivlunicipal  Corporations. 


Soutfe  of  Commontf. 

BILLS  TO  BB  BROUGHT  IN. 

To  establish  Local  Courts... Mr.  Roebuck. 

To  abolish  Grand  Juries Mr.  Prime. 

To  consolidate  and  amend  the  Laws  relating 
to  Copyright,  in  Books,  Musical  Compo- 
sitions, Acted  Dramas,  Pictures  aud  En- 
gravings, to  provide  remedies  for  the  vio- 
lation thereof,  and  extend  the  Term  of 
its  duration.     18th  May. 

Mr.  Serjeant  Talfourd. 
To  extend  the  suffrage  of  Householders. 

Mr.  Hume. 
To  amend  the  Marriage  Act. 

Mr.  Wilks. 

Digitized  by  VjOOQiC 


Parliamentary  Proceedings. -^Notes  of  the  Week. 


Pariah  Vestries  —To  abolish  Plural  Voting. 

Mr.  Wakley. 
To  amend  tlie  Law  relating  to  the  Property 
Qualification  of  Members. 

Mr.  Warburton. 
To  filter  and  amend  the  Law  relating  to 
Mortgages  on  Ships  and  Vessels. 

Mr.  G.  F.  Young. 
To  amend  the  Law  of  Costs  and  the  Gene- 
ral Issue    Sir  F.  Pollock. 

To  enable  Tenants  for  Life  of  Estates  in 
Ireland  to  make  Improvements  in  their 
Estates,  and  to  charge  the  Inheritance 
with  the  Monies  expended  in  such  Im- 
provements  Mr.  Lynch. 

To  repeal  the  Septennial  Act,  1  G.  1»  c. 

38".    Mr.  Wm.  WiUiams. 

Mr.  D*Eyncourt. 
To  regulate  and  restrain   the    Power  of 
Judges  to  Commit  for  Contempt. 

Mr.  Charlton. 

To  explain  the  Marriage,  and  Registration 

Acts   Lord  John  Russell. 

FOa  SSCONB  BBADINO. 

To  declare  and  amend  the  Law  relating  to 
the  Custody  of  Children  of  tender  age, 
and  to  regulate  the  operation  of  the  Writ 
of  Habeas  applicable  thereto. 

Mr.  Serjeant  Talfourd. 
To  amend  the  Law  of  Controverted  Elec- 
tions  Mr.  C.  Buller. 

To  amend  the  Law  of  Patents,    31st  May 

Mr.  Mackinnon. 

To  amend  the  Law  as  to  Offences  against 

thePerson     Mr.  A.  Trevor. 

For  regulating  the  Expenses  at  Elections. 

Mr.  Hume. 
To  consolidate  and  amend  the  Law  ^relating 

to  Bribery  at  Elections.        Mr.  Hardy. 
To  amend  the  Law  of  Wills. 

The  Attorney  General. 
Repealing  Usury  Law  on  Bills  of  Exchange. 

IN  COMMITTBB. 

For  amending  the  several  Acts  for  the 
Regulation  of  Attorneys  and  Solicitors. 
17thMay   Mr.  Tooke. 

For  the  better  regulation  of  the  Offices  of 
Sheriff,  Undersheriff,  Deputy  Sheriff,  and 
Bailiff.  17th  May Mr  Tooke. 

Shcrifls'  Courts— To  extend  the  3  &  4  W. 
4,  c.  42,  "  for  the  further  Amendment  of 
the  Law,  and  better  Administration  of 
Justice/' Captain  Pechell. 

For  the  better  Registration  of  Voters, 

ITic  Attorney  General. 

Shire  Halls.  Mr.  Solicitor  General. 

Ftisons  Regulations Mr.  Fox  Maule. 

For  &cilitating  the  Recovery  of  the  Posses- 
sion of  Tenements  after  the  determina- 
tion of  the  Tenancy Mr.  Aglionby. 
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For  restraining  and  regulating  the  holding 
of  Bene6ces  in  Plurality,  and  amending 
the  Laws  relating  to  the  Residence  of  the 
Clergy.  Lord  John  Russell. 

Offences  punishable  by  Transportation 
for  Life. 

Abolishing  the  punishment  of  death  in 
cases  of  forgery. 

Offences  against  the  person. 

Robbery  and  stealing  from  the  person. 

Burglary  and  stealing  in  a  Dwelling 
House. 

Crime  of  Piracy. 

Burning  or  destroying  Buildings  and 
Ships. 

Abolishing  the  punishment  of  Death  in 
certain  cases. 

Abolishing  the  punishment  of  the  Pillory.* 

For  extending  the  provisions  of  the  Uni- 
formity of  Process  Act.  Mr.  Elphinstone. 

To  regulate  the  Keeping  of  the  Public  Re- 
cords,   ...      Mr.  C.  EuUer. 

To  allow  certain  expences  on  Coroners  In- 
quests. The  Solicitor  General. 

Annual  Indemnity. 

CONSIDBRATION  OF  RBPORTS. 

To  amend  the  Law  of  Debtor  and  Creditor^ 
and  abolish  Imprisonment  for  Debt. 

The  Attorney  General. 

To  abolish  useless  Offices  in  the  Common 

Law  Courts,  and  Consolidate  the  Offices. 

Mr.  Serjeant  Goulbum. 

THBOWN  OUT. 

To  Repeal  so  much  of  the  Reform  Act>  as 
makes  the  right  of  Registration  condi- 
tional on  payment  of  Poor  Rates  and 
Assessed  Taxes. 

WITHHRAWN. 

To  amend  the  Laws  relating  to  Turnpike 
Trusts  and  Tolls.  Mr.  Mackinnon. 

PASSED. 

Turnpike  Roads  continuance. 


NOTES  OF  THE  WEEK. 


INTENDBD  NEW  BULBS  OF  COUBT. 

We  understand  that  a  rule  has  been  pre- 
pared for  altering  the  hours  of  public  atten- 
dance at  the  Common  Law  Offices  during 
term-time.  Instead  of  the  present  atten- 
dance from  11  till  2,  and  5  till  7,  the  atten- 
dance will  be  from  11  till  5,  without  any 
attendance  in  the  evening.  It  is  expected 
that  the  Judges  wiU  sign  the  rule  before 
next  term.  The  alteration  will  evidentiy 
be  a  very  convenient  one  for  practitioners 
in  general.  It  is  a  great  hindrance  to 
the  despatch  of  business  to  close  the  offices 
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from  2^  till  5  ;  and  the  evening  attendance 
is  rarely  of  importance. 

The  fees  demanded  for  the  keys  of  the 
Treasury,  which  were  always  considered  as 
a  grievance,  are  intended^  we  believe,  to  be 
abolished. 

We  also  understand  that  a  Rule  of  Court 
has  been  proposed  for  simplifying  the  notices 
of  admission  of  attorneys.  At  present  the 
notice  to  the  Master  must  be  given  three 
days*  before  term.  And  it  must  be  put 
up  in  the  King's  Bench  Office  the  day  be- 
fore term,  and  entered  in  the  Judges'  Books. 
Now,  the  printed  tabular  Lists,  which  are 
placed  outside  of  the  Court,  are  much  more 
easily  consulted  than  the  old  detached  no- 
tices and  promiscuous  entries :  and  it  is 
therefore  proposed  to  place  these  alphabetical 
Lists  in  the  Judges'  Chambers  and  the 
Offices ;  and  to  require  only  one  notice  of 
admission  to  be  left  with  the  Master  a  week 
before  term,  so  as  to  give  time  for  printing 
and  placing  up  the  Lists  by  the  first  day  of 
term.  A  notice  of  Examination  is  also  of 
course  to  be  given. 

NOTICE  OF  ADMISSION  OF  ATTORNEYS 

The  term's  notice  of  admission  in  Mi- 
chaelmas term,  must  be  served  at  the  Mas- 
ter s  Office  on  or  before  Wednesday  the 
17  th  instant,  pursuant  to  the  rule  wliich 
-requires  such  notice  to  be  left  three  days 
at  the  least  before  the  commencement  of  the 
term  next  preceding  that  in  which  the  party 
i^all  propose  to  be  admitted. 


THE  NEW  ORDERS  IN  CBANCXET. 

The  New  Orders  for  regulating  the  hear- 
ing of  causes  will  be  found  in  another  part 
of  this  number.  We  shall  probably  have 
some  observations  to  make  next  week  on 
the  expected  benefits  to  be  derived  from 
them.  We  hope  that  the  inconveniences 
which  in  some  respects  are  apprehended 
from  the  change,  wiU  not  outweigh  the 
practical  good  which  is  contemplated. 


CHANCERY   SITTINGS, 
Trinh^  Term,  1837. 


Mttart  t^e  ^avts  Cl^anrellor. 
j4t  fFestmimter. 


Monday    - 

Tuesday  - 
Wednesday 
Thursday  - 
Friday 
Saturday  - 
Monday  • 
Tuesday  - 
Wednesday 


M«v  99  /     Appeal  Motions  and 
^*y^-^t  Motions. 


Petitions. 


Rehearings  and  Ap- 
peals. 


Thursday  - 

Friday  *  - 
Saturday  - 
Monday  - 
Tuesday  - 
Wednesday 

Thursday 

Friday 
Saturday  - 

Monday    - 


June  1  / 

June  2 
-      3 


Appeal  MotiADs  and 
Motions. 


Rehearings,  Appeals, 
and  Causes. 


9        Rehearings,  Appeals, 
10    and  Causes. 
10/     Appeal  Motions  and 
*^\  Motions. 


Appeal  Motions  and 
Motions. 


N.  B.  Such  days  as  his  Lordship  sits  in  the 
House  of  Lords  on  Appeals  are  excepted. 


Befarf  ti^e  lElice  Clanccllar. 

M  fFeitmingter. 

Monday  - 

May  22        Motions. 

Tuesday  - 

-    23        Petitions. 

Wednesday 

-    24^ 

Thursday  - 

.    25 

Friday     - 

-    26       Fleas,      Demurrers, 

Saturaay  • 

-    27 )  Exceptions,  Causes,  and 

Monday   -^ 

-    29    Further  Directions. 

Tuesday  - 

.    30 

Wednesday 

.    3lj 

Thursday    . 

June  1 

Motions. 

Friday      - 

-     2^ 

Saturday  • 

.     3 

Pleas.      DemnfTers, 

Monday    - 

-      5 

^ExceptionSy  Causes,  and 

Tuesday  - 

-      6 

Further  Directions. 

Wednesday 

-     V 

Thursday  - 

-      8 

Motions. 

Pleas,      Demurrers, 

Friday      - 

-      9. 

Exceptions,  Causes,  and 
.  Further  Directkuis. 

Saturday  . 

-    10 

Short  Causes  &  Ditto. 

Monday    . 

.    12 

Motions. 

THE  EDITOR'S  LETTER  BOX. 

The  suggestion  of  a  Correspondent  at 
Knaresborough,  with  regard  to  a  stamped 
country  edition  of  the  Legal  Observer,  shaU 
be  considered.-  We  have  alwavs  been  aware 
of  the  inconvenience  sustainea  by  our  sub- 
scribers in  the  small  and  distant  towns.  The 
reduction  of  the  newspaper  duty  enables  us  to 
reconsider  the  question,  and  we  will  attend  to 
it  without  delay. 

The  letters  of  £.  H. ;  R.  N. ;  and  J.  H.,  will 
be  attended  to. 

We  thank  "  a  Friend  and  Subscriber."  His 
letter  arrived  too  late  to  act  upon  last  week  ; 
but  he  will  see  that  the  information  has  been. 
supplied  in  the  present  number. 

A  Correspondent  inquires,  "  whether  an 
articled  cleric,  who  does  not  ^sh  to  be  admit- 
ted till  the  term  after  he  has  been  examined, 
must  leave  his  articles,  &c.  with  the  Secretary 
in  the  term  in  which  he  is  examined ;  or,  in 
other  words,  do  the  Examiners  require  the 
articles,  &c.  to  be  left  in  all  cases  before  ex- 
amination." The  regulations  reiiuire  the  arti- 
cles, &c.  to  be  left,  and  there  seems  no  reason 
to  suppose  that  the  Examiners  will  dispense 
with  the  regulations  in  this  respect. 

The  Quarterlv  Digest  of  Cases  wiU  be  pulK 
lished  next  week.  ^^  1 
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■     "  Quod  mairSs  ad  nob 
Peitinet,  et  Deicire  malum  est,  agitamin* 


HOHAT. 


OBSERVATIONS 

ON 

THE  CORONERS-  INQUEST  BILL. 


A  Bill  has  lately  been  introduced  into 
Pariiament*  relative  to  the  expenses  of 
Coroners*  Inquests,  which  is  very  objec- 
tionable in  some  of  its  details.  By  sec.  I, 
the  coroner  is  directed  to  pay  these  expenses 
OQt  of  his  own  pocket ;  and  by  sec.  2,  he  is 
to  be  reimbursed  by  laying  before  two  jus- 
tices, at  some  petty  sessions  to  be  holden 
for  the  divi^on  in  which  such  inquest  shall 
have  been  hokien,  an  account  of  his  ex- 
penses, with  proper  vouchers ;  and  the  jus- 
tices may  examine  the  coroner  on  oath,  and 
if  satisfied,  make  an  order  on  the  treasurer 
of  the  county  for  the  payment  of  the  ex- 
penses out  of  the  county  rates.  Thus,  it 
will  be  8een»  that  the  disbursement  of  the 
eoroner  is  obligatory,  and  his  reimburse- 
ment optional  with  the  justices.  Now  the 
coroners  are  a  very  deserving  body,  and  are 
at  present  very  slightly  remunerated  for 
thdr  trouble.  Their  present  allowance  was 
iixed  by  the  25  G.  2,  c.  29,  (just  eighty-five 
JfMTv  agQ,)  and  they  receive  only  1/.  for 
each  inqttisitk)a,  and  9d.  a  mile  for  their 
travelling  expenses ;  so  that  in  an  extensive 
district,  considering  their  loss  of  time,  they 
are  frequently  rather  losers  than  gainers  by 
the  dischaige  of  their  duties.  A  Bill  was 
brought  in  some  time  ago  by  Mr.  Cripps  to 
iocfease  this  allowance^  which  was,  how- 
ever, suffered  to  drop  through.  We  be- 
lieve, however,  that  Sir  George  Strickland 
and  many  other  members,  are  favourable  to 
this  increase ;  and  we  should  be  glad  to  see 

•  Printed  ant^,  p.  23. 
Tot.  xxT.^vo.  398. 


some  clause  having  this  object  introduced 
in  the  Bill  now  before  the  House.  But, 
at  any  rate,  we  object  to  the  imposition 
of  any  additional  burden  on  the  coroner. 
If  the  Bill  passes  in  its  present  shape, 
the  coroner,  who  passes  his  accounts  only 
once  a  year,  will  be  out  of  his  money, 
which  may  be  a  considerable  sum,  for  a 
very  long  and  inconvenient  time,  and  after 
all  he  may,  by  the  caprice  of  the  justices, 
be  refused  payment  altogether. 

We  would  submit  the  following  plan  in- 
stead of  the  one  proposed  :— 

The  county  rates  are  paid  by  the  over* 
seers  out  of  Uie  poor  rate  to  the  high  con- 
stables of  the  various  hundreds,  aad  paid 
in  by  these  constables  at  every  quarter  ses- 
sions to  the  county  treasurer ;  so  that  the 
oveiseers  as  constables  have  always  county 
money  in  hand.  Now  let  the  coroner  give 
an  order  on  them  to  pay  these  expenses, 
and  let  the  coroner's  order  be  received  by 
the  treasurer  as  a  voucher  and  discharge  fear 
so  much  of  the  county  rate  as  these  may 
amount  to ;  or,  if  this  should  be  considered 
as  giving  too  much  power  to  the  ooroner» 
let  him  be  empowered  to  exhibit  his  ae>- 
counts  to  two  justices  at  quarter  sessions, 
as  provided  by  the  25  G.  2,  c.  29,  for 
passing  the  usual  and  CMrdinary  accounts. 
It  is  little  inconvenience  to  a  coroner  to 
attend  a  quarter  sessions,  he  being  gene* 
rally  there  on  other  business,  but  a  petty 
sessions  may  be  held  at  a  distance  from  his 
residence,  ajid  he  will  be  saddled  with  the 
expense  of  going  and  returning  there. 
These  details  may  appear  trifling,  but  the 
coroners  are  not  at  present  so  well  paid 
for  their  trouble,  as  to  make  them  unim- 
portant to  them. 

We  particularly  call  the  attention  of  the 
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Legislature  to  this  Bill,  because  by  the  late 
Act  for  Registering  Deaths,  Births,  and 
Marriages,  (6  &  7  W.  4,  c.  86,)  several  ad- 
ditional duties  are  imposed  on  coroners, 
without  any  remuneration.  Thus,  by  sec. 
19,  it  is  enacted,  that  in  the  case  of  any 
dead  body  found  exposed,  the  coroner  shall 
forthwith  give  notice  of  it  to  the  registrar ; 
by  sec.  25,  in  every  case  in  which  an  in- 
quest shall  be  held  on  any  dead  body,  the 
jury  shall  inquire  of  the  particulars  required 
to  be  registered,  and  the  coroner  shall,  by 
his  certificate,  inform  the  registrar  of  the 
finding  of  the  jury ;  and  by  sec.  27,  the 
coroner  is  to  give  an  order  for  the  burial  in 
the  form  in  the  schedule  F.  Now  the 
coroner  has  to  do  all  this  for  nothing.  The 
registrar,  who  is  simply  to  make  his  entries, 
is  to  be  well  paid ;  but  the  coroner,  who  is 
to  have  almost  all  the  work,-  is  not  to  be 
paid  anything:  he  is  not  even  provided 
with  blank  forms  to  fill  up,  with  which  the 
registrar  is  fully  supplied  for  his  part  of  the 
duty.  But  the  giving  these  notices  will 
entail  other  expenses  which  are  left  un- 
provided for.  There  is  a  Bill  for  amending 
the  Registration  Act  now  before  the  House 
of  Commons,  and  we  are  desirous  of  seeing 
the  duty  of  giving  notices  required  under 
eec.  19,  placed  on  the  overseer,  and  not  on 
the  coroner;  and  we  submit  that  the 
coroner,  for  the  certificate  required  under 
sec.  25,  should  receive  the  same  fee  as  the 
registrar. 

We  sincerely  hope  that  these  observa- 
tions may  find  their  way  to  the  proper 
quarter.  There  is  perhaps  no  public  ofilicer 
so  ill  remunerated  as  the  coroner,  yet  his 
duties  are  arduous,  unceasing,  and  difiicult 
to  perform.  We  would  propose,  therefore, 
that  he  should  receive  a  further  fee  for  his 
increased  labours  under  the  Registration 
Act ;  that  his  allowance  for  travelling  ex- 
penses should  be  increased  to  1».  a  mile; 
and  that,  if  he  is  to  advance  the  expenses  of 
the  inquest,  he  should  not,  at  any  rate,  be 
longer  out  of  pocket  than  three  months. 


LAW  OF  ATTORNEYS. 


LIEN  OF  AGENTS. 

Ik  our  eighth  volume,  p.  1 77,  wb  stated  at 
some  length  the  cases  relating  to  the  lien 
of  agents ;  and  we  there  ventured  to  lay  it 
down  that  an  attorney  cannot  compel  the 
delivery  of  any  of  his  papers  in  the  agent^s 
possession  without  paying  the  whole  of  the 
costs  due  to  such  agent,-  and  that  the  pay- 


ment or  tender  of  the  charges  in  any  par- 
ticular cause  will  not  entide  the  attorney 
to  the  delivery  of  the  papers  therein,  so 
long  as  he  continues  indebted  to  the  agent 
for  other  business ;  citing  Ward  v.  Keppie, 
U  Ves.  5107  ;  and  £s  forte  Steele,  16  Ves. 
164.  It  has,  however,  lately  been  held  at 
nisi  prius,  that  the  town-agent  of  an  attor- 
ney has  a  lien  upon  the  money  received  in 
the  particular  cause  and  upon  the  papers 
in  the  particular  cause  for  the  amount  due 
to  him  by  the  attorney  for  the  agency  bill 
in  that  particular  cause  only,  and  that  he 
has  this  lien  against  all  the  world ;  and  if 
he  has  had  no  payment  made  to  him  speci- 
fically on  account  of  this  cause,  he  is  en- 
titled to  this  lien  until  his  agency  bill  in  the 
particular  cause  is  satisfied ;  and  that  if  the 
agent  has  parted  with  the  possession  of  the 
papers  by  his  own  act,  though  by  mistake, 
his  lien  is  at  an  end ;  but  if  the  papers  did 
not  get  lawfully  out  of  his  possession,  his 
lien  continues,  and  he  may  maintain  trover 
for  them.  In  giving  judgment,  Mr.  Justice 
Littledale  said.  "  It  is  a  rul^  of  law  that  nn 
attorney  has  a  lien  upon  all  papers  of  hi» 
client  which  are  in  his  hands  for  his  bill  for 
all  business  of  that  client.  However  this 
is  not  so  with  the  attorney's  agent.  ITie 
agent  has  only  a  lien  upon  the  money  re- 
covered and  upon  the  papers  in  his  bands 
in  the  particular  cause,  for  the  amount  due 
to  him  by  the  attorney  in  the  particular 
cause  only,  and  in  this  case  the  plaintiff 
would  have  a  lien  to  that  extent  against  all 
the  world,  but  his  lien  goes  only  to  the 
extent  of  the  papers  in  that  cause  for  the 
money  due  to  him  in  that  cause  only.  The 
plaintiff  was  the  agent  of  Mr.  Smith,  and 
it  is  proved  that  the  remittances  which 
were  sent  him  on  Mr.  Smith's  general  ac- 
count had  satisfied  that  account  all  but  5/., 
but  it  apf)ears  that  no  payment  had  been 
made  in  this  cause  specifically.  Now,  if 
there  was  any  balance  ^ue  to  the  plaintifip, 
he  had  a  lien  on  these  papers  till  the  agency 
bill  in  this  particular  cause  was  settled. 
The  defence  is,  that  the  plaintiff  had  sent 
the  papers  into  the  country  to  Mr.  Smith. 
Now  if  the  plaintiff  had  parted  with  the 
papers  he  had  no  lien  upon  them;  but  if 
he  had  not,  he  still  has  his  lien.  If  the 
plaintiff  parted  with  the  possession  of  the 
papers  by  his  own  act,  he  has  no  longer 
any  lien  upon  them ;  but  if  they  were  got 
out  of  his  possession  wrongfully,  his  lien 
remains."  Dicas  v.  Stockley,  7  Car.  & 
Pay.  587. 


Digitized  by 


Google 


Law  of  Aitorneys. 


35 


FmoovcrioK  of  casks  for  thb  opinion  of 

COUNSBL. 

A  party  is  not  compellable  to  prodace,  for 
the  purposes  of  an  action  or  suit,  cased  laid 
belbre  counsel  in  the  progress  of  a  cause, 
iuid  prepared  in  contemplation  of  such  action 
or  suit.  .  BoUomv.  Cmrparation  of  Liverpool, 
1  P.  Cooper's  Rep.  2U. 

*'  With  respect  to  the  cases  sought  to  be  in- 
spected (xays  LorA  Brovjfham,  C.)»  these  are  the 
cases  laid  before  couosel  in  contemplation  of  the 
action,  and  pending  the  proceedini(s.  Their 
dates  come  down  to  the  29th  Oct.  1831.  the  bill 
having  been  filed  in  Nov.  1830,  and  the  an- 
swer sworn  in  Dec.  1831.  Most  of  the  cases 
were  laid  before  counsel  after  the  demurrer  was 
argued  ;  nay.  after  it  cume  before  me  on  appeal 
— some  of  them  on  the  very  eve  of  tUe  present 
appliciition  to  the  Vice-Chancellor.  They  are 
swuni  in  the  answer  '  to  have  l)een  prepared 
io  contemplation  of  and  with  reference  to  the 
action  ana  suit.'  It  is  suggested,  that  one  of 
then  is  the  very  brief  for  counsel  at  the  trial  of 
the  action,  to  prepare  himdelf  against  which 
the  plaintiflT  in  equity  claims  the  inspection. 
And  whether  thia  be  so,  in  point  of  fact,  or 
not,  is  immateriRl,  as  it  may  well  occur  in  any 
cause,  if  the  rases  laid  before  counsel  io 
reference  to  that  cause  at  law  can  be  obtained 
by  coming  to  this  court. 

**  ft  seems  plain  that  the  course  of  justice  mutt 
stop  if  snch  a  right  exists.  No  man  will  dare 
to  ronsult  a  professional  adviser  with  a  view  to 
his  defence,  or  to  the  enforcement  of  his  rights. 
The  very  case  which  he  lays  before  his  counsel, 
to  advise  upon  the  evidence,  may,  and  often 
does,  contain  the  whole  of  his  evidence,  and 
may  be,  and  frequently  is,  the  brief  with  which 
that  or  some  other  counsel  is  furnished  to  con- 
doct  his  cause.  The  principle  contended  for, 
that  inspection  of  cases,  though  not  of  the 
opinions,  may  always  be  obtained  as  of  right, 
woflid  produce  this  effect,  and  neither  more 
nor  less  :  that  a  party  would  go  into  Court  anil 
irj  the  cause,  and  there  would  be  the  original 
of  his  brief  in  his  own  counsel's  bag.  and  a  copy 
of  it  io  the  bag  of  his  adversary's  counsel ;  nay, 
as  often  as  a  party  found  himself  unprepared. 
or  suspected  that  something  new  had  come  to 
his  adversary's  knowledge,  he  might  (at  least  if 
ke  were  plaintiff)  postpone  the  trial,  and  obtain 
a  discovery  of  those  new  circumstances,  which 
in  all  likelihood  had  been  laid  before  counsel 
for  advice.  If  it  be  said  that  this  Court  compels 
Ike  disclosure  of  whatever  a  party  has  at  any 
lime  said  respecting  his  case ;  nay^  even  wrings 
his  conscience  to  disclose  his  belidT,  the  answer 
is,  that  admissions  uot  made,  or  thoughts  not 
communicated  to  professional  advbers.  are  not 
essential  to  the  security  of  men's  rights  in  courts 
of  justice.  Proceedings  for  this  purpose  can  be 
conducted  in  full  perfection,  without  the  party 
informing  any  one  of  his  case  except  his  legal 
advisers  ;  but  without  such  cuinmunication  to 
professional  men,  no  person  can  safely  come 
into  a  Court,  either  to  obcaiu  redress  or  to  de- 
fend himself  sgsinst  a  claim. 


"Yet,  violent  as  such  compulsory disclosune 
may  be  deemed,  and  wholly  inconsistent  with 
the  possibility  of  safely  tfaosuctiiig  judicial 
affairs,  if  the  authorities  are  in  its  favour,  we 
must  submit.     RaHcliJfe  v.  Fttrtman,  2  Bro.  P. 
C.  514.  is  the  case  rominonly  relied  on  in  these 
questions      It  is  a  decision  of  Lord  King's,  af- 
firmed in  the  House  of  Lords.     If  it  had  deci- 
ded tlie  question,  there  would  have  been  no 
alternative  but  submission.      The   report  in 
Brown  is  imperfect,  and  in  one  respect  uot  cor- 
tect ;  for  it  conveys  an  inaccurate  notion  of  the 
nnture  of  ttie  demurrer   But  even  by  the  report, 
and  certainly  by  the  printed  cases  which  I  have 
examined,  together  with  my  noble  and  learned 
predecessor,  it  appears  plain  that  the  record  did 
not  show  any  suit  ta  have  been  instituted,  or 
even  threatened,  at  the  time  the  case  was  stated 
for  the  opinion  of  counsel  ;   and  the  decision 
being  upon  the  demurrer,  the  Court  had  no 
right  to  know  any  thing  which  the  record  did 
not  disclose.     All  the  Court  knew  was,  that  a 
case  had  been  laid  before  counsel  at  some  time 
in  order  to  satisfy  the  party  consulting,  whether 
or  not  his  rights  had  been  affected  by  a  certain 
lapse  of  time.    Aud  the  ground  ou  which  the 
production  was  resisted  appears  to  have  been 
the  mischief  of  discloiing  statements  confiden- 
tially made  for  the  private  ease  and  satisfaction 
of  parties.    So  far  this  decision  rules  that  a 
case  laid  before  counsel  is  not  protected  ;  that 
it  most  be  disclosed.     But  the  decision  does 
uot  rule  that  disclosure  must  be  made  of  a  case 
laid  before  counsel,  in  reference  to,  or  in  con- 
templation of,  or  during  the  pendency  of  a  suit 
or  action,  to  serve  the  purposes  of  which  action 
the  production  is  sought. 

"  The  case  of  Pretton  v.  (7«r/*,  1  Yo.  &  Jer. 
175.  would  seem  to  have  carried  the  doctrine 
of  Radcliffe  v.  Furtinnn  this  one  most  material 
step  farther,  but  apparently  without  intending 
to  do  so,  for  one  of  the  learned  judges  says, 
that  he  agrees  with  those  who  have  expressed 
an  opinion  that  it  should  not  be  carried  further. 
There  is,  however,  a  decision  of  this  Court  since 
Preiton  v.  C«rrr,  by  which  I  am  disposed  to  be 
guided,  in  deference  as  well  to  all  the  princi- 
ples upon  which  it  proceeds,  as  to  the  authority 
of  the  noble  and  learned  judge  who  pronoun- 
ced it — I  mean  the  case  of  Hughay,  Bif/dulph, 
4  Russ.  19(k  I  can,  however,  see  no  difference 
between  the  letters  there  excepted  from  the 
order  to  produce  documents,  and  the  cases  laid 
before  counsel.  They  were  letters  which  pas- 
sed between  the  client  and  the  solicitor,  and 
between  two  solicitors  employed  by  the  client 
fa  ihe  progreu  of  ike  cnuee,  or  tritk  reffremee 
to  ike  Cttute  befvre  it  was  instituted.  Thin  was 
the  line  which  Lord  Lyndhurst  drew :  and  I  can 
see  no  difference  bet^veen  the  statements  of  a 
case  in  such  correspondence,  and  the  state- 
ments which  are  laid  before  counsel  in  the  form 
of  a  case  for  their  opinion.  Something  which 
occurred  in  the  correspondence  might  happen 
to  be  kept  oot  of  the  case  so  laid  before  coun- 
sel, and  that  might  be  a  motive  in  one  instance 
for  not  refusing  the  production  of  the  case,  while 
the  party  might  have  a  reason  for  refusing  the 
letters.  '  But  Uiat  is  accident^^^smdcanp^t af- 
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ect  the  principle  ;  for  it  is  clear  that  the  case 
muy,  and  in  such  circumstances  probably  will, 
contain  as  much  matter  as  the  letters,  which 
the  client  cannot  safely  disclose ;  and  it  may 
very  well  happen  that  the  case  prepared  by  the 
solicitor  should  contain  more  than  the  letters. 
f^ent  V.  Pacey,  4  Russ.  193,  which  followed  two 
years  after,  though  reported  next  in  the  same 
volume,  is  said  to  throw  a  doubt  upon  Hughes 
V.  Bifidutph,  at  least  as  far  as  regards  its  appli- 
cation to  this  question.  In  the  first  place, 
however,  the  Vice-Chancellor  havintr  acted  on 
HitifhfiM  V.  Biddulph,  as  regards  the  letters,  his 
order  was  appealed  from  and  affirmed.  But 
next  it  is  said,  that  a  case  laid  before  counsel 
appears  incidentally  to  have  been  produced. 
'I  he  observation  which  I  have  made  will  explain 
that ;  for  the  party  may  not  have  resisted  the 
production,  on  the  accidental  ground  which  1 
have  referred  to,  of  the  letters  happening  to 
contain  what  he  was  reluctant  ti>  disclose, 
though  the  case  did  not.  But  be  that  as  it  may, 
there  was  no  contest  on  the  production  of  the 
case,  and  the  question  was  not  decided. 

"  I  am  therefore  upon  the  whole  of  opinion, 
that  cases  laid  before  counsel  in  the  progress  of 
a  cause,  and  prepared  in  contemplation  of,  and 
with  reference  to  an  action  or  suit,  cannot  be 
ordered  to  be  produced  for  the  purpose  of  that 
action  or  suit. 
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Outlines  of  Lam :  or  Readings  from  Black- 
stone  and  other  Text  Writers;  altered 
according  to  the  present  Law  r  compris 
iitg  Injuries  to  Persons  and  Property,  and 
their  Remedies  in  the  Courts  of  Law, 
Equity,  and  Bankruptcy,  Designed  for 
the  use  of  Young  Practitioners,  Articled 
Clerks,  and  other  Law  Students,  By 
Robert  Maugham,  Secretary  to  the  In- 
corporated Law  Society.  London:  Rich- 
ards &  Co.,  1837. 

The  utility  of  this  work,  and  its  general 
scope  and  design,  appear  to  be  fully  de- 
scribed in  the  Preface  or  Introduction ;  and 
the  author  thus  adverts  to  the  existing  want, 
in  reference  to  the  means  of  study,  which  he 
aims  to  supply : 

"  Our  legal  writers  (he  says)  appear  to  have 
directed  their  attention  to  works  suited  rather 
to  the  busy  Practitioner  than  the  Student  or  the 
Junior  Members  of  the  Profession.  With  the 
exception  of  the  Commentaries  of  Sir  William 
BlacKstone,  there  is  scarcely  any  elementary 
work  to  assist  the  student  in  the  early  stages  of 
his  progress.  It  is  true  there  are  many  books 
to  advise  him ;  but  most  of  them  point  out  so 
large  a  field  for  cultivation,  that  he  is  disheart- 
ened  in  commencing;  his  labours,  and  has  but 
little  hope  of  satisfactorily  concluding  them. 


*'  Instead  of  voluminous  works,  designed  for 
the  full  and  complete  information  which  the 
practitioner  requirera  in  all  the  details  of  his  pro- 
tessional  duty, — a  general  summary  of  the  Law 
and  Practice  appears  to  be  necessary  for  the 
student, — an  Outline  sufficiently  ftiU  to  afiford  a 
comprehensive  view  of  the  subject,  but  vrithout 
entering  either  into  minute  particulars  and 
endless  details,  or  into  cases  of  rare  occurence. 
"In  attempting  to  supply  this  deficiency, 
and  to  afford  at  least  some  additional  means 
of  instruction,  the  aim  has  been  not  merely  to 
point  out  the  course  which  the  student  should 
take,  but  actually  to  accompany  him  on  his 
way ; — not  merelv  to  direct  him  to  select  for 
himself  the  useful  parts  of  large  and  compre- 
hensive works,  but  to  make  the  selection  for 
him: — to  cull  from  various  sources  into  a  com- 
pendious form  that  which  he  should  render 
familiar  to  his  recollection,  and  engraft  abid- 
ingly into  his  mind. 

"  With  this  purpose  in  view,  the  compiler 
has  endeavoured  to  bring  the  matter  into 
such  limits,  and  arrange  it  in  such  order  and 
method,  as  may  enable  the  student,  within  a 
reasonable  time,  to  make  himself  master  of  a 
considerable  extent  of  legal  knowledge,  on 
many  of  the  subjects  with  which  he  ought  to 
be  intimately  acquainted.  He  thus  hopes  to 
contribute,  in  some  small  degree,  to  diminish 
the  difficulties  in  which  his  younger  brethren 
are  placed,  and  to  assist  somewhat  in  smooth- 
ing their  path  to.  a  satisfactory  result. 

"  It  appeared  to  the  compiler  that  the  most 
useful  course  would  be  to  commence  %vith  some 
branch  of  the  law,  of  very  general  application 
to  professional  business.  He  has  tnerefore 
selected  for  consideration,  the  various  Injuries 
cognizable  in  the  Superior  Courts,  affecting  the 
Persons  and  the  Property  of  individuals.  These 
involve  the  important  duty  of  the  legal  adviser 
to  determine  nghtlv  in  what  Court,  and  in  what 
form  and  manner,  tlie  Remedy  should  be  sought, 
— whether  at  the  Common  Law  or  in  Equity ; 
or  in  the  collateral  branch  of  Bankruptcy.  The 
redress  thus  afforded  for  each  injury,  and  the 
specific  nature  of  each  remedy,  ought  of  course 
to  be  wdl  known  to  every  practitioner. 

'*  In  considering  these  injuries,  and  the  ap- 
propriate remedies  afforded  in  the  Courts  of 
uomroon  Law,  it  appeared  impossible  to  follow 
a  better  model  than  Sir  Wm.  Blackstone.  His 
masterly  summary  of  the  Law  relating  to  Pri- 
vate Wrongs,  contained  in  the  third  volume  of 
the  Commentaries,  stands  altogether  unrivalled; 
but  the  abolition  of  all  actions  concerning  real 
property  except  ejectment,  dower,  and  quare 
impedit,  has  rendered  no  longer  practically 
useful  a  considerable  part  of  that  volume.  Yet 
a  concise  account  of  so  much  of  the  former  law 
as  bears  upon  its  present  state,  appeared  ne- 
cessary to  he  retained. 

"  Looking  at  the  extensive  and  rapid  altera- 
tions which  have  been  made  within  the  last  few 
years,  compared  with  the  slow  and  limited 
changes  of  former  times,  it  is  interesting  to 
notice  the  remarks  of  Sir  Wm.  Blackstone. 
*  When  laws  (he  says)  are  to  be  framed  by 
popular  assemblies,  eveqTof  the  representati\  e 
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kind,  it  is  too  Herculean  a  task  to  begin  tlie 
woik  of  lefi^slation  afresh,  and  extract  a  new 
system  from  the  discordant  opinions  of  more 
than  five  hundred  counsellors.    A  sinifle  legis- 
lator or  an  enterprising  sovereign,  a  Solon  or 
a  Lycurgus,  a  Justinian  or  a  Frederick,  may  at 
any  time  form  a  concise,  and  perhaps  an  uni- 
form, plan  of  justice:  and  evil  betide  that  pre- 
sumptuous subject  who  questions  its  wisdom  or 
utility  !    But  who,  that  is  acquainted  with  the 
difficulty  of  new-modelling  any  branch  of  our 
statute  laws,  (though  relating'  but  to  roads  or 
to  parish  settlements,)  will  conceive  it  ever  fea- 
sible to  alter  any  fundamental  point  of  the  com- 
mon law,  with  all  its  appendages  and  conse- 
uuents,  and  set  up  another  rule  in  its  stead  ? 
When,  therefore,  by  the  gradual  influence  of 
foreign   trade  and  domestic  tranquility,    (he 
spirit  of  our  military  tenures  began  to  decay, 
and  at  length  the  whole  structure  was  removed, 
the  judges  quickly  perceived  that  the  forms  and 
delays  of  the  feodal  actions  (guarded  with  their 
Kveral  outworks  of  esiioins,  vouchers,  aid-prav- 
ers,  and  a  hundred  other  formidable  intrench- 
meniB)  were  ill-suited  to  thai  more  simple  and 
commercial  mode  of  property  which  succeeded 
the  former,  and  required  a  more  speedy  deci- 
sioD  of  right,  to  Militate  exchange  and  aliena- 
tion.   Yet  they  wisely  avoided  soliciting  any 
great  legishitive  revolution  in  the  old  establish- 
ed forms,  which  might  have  been  productive  of 
consequences  more  numerous  and  extensive 
than  the  most  penetrating  genius  could  foresee, 
but  left  them  as  they  were,  to  languish  in  ob- 
scurity and  oblivion,  and  endeavoured  by  a 
series  of  minute  contrivances  to  accommoaate 
such  personal  actions,  as  were  then  in  use,  to 
all  the  most  useful  purposes  of  remedial  justice : 
and  where,  through  tne  dread  of  innovation, 
they  hesitated  at  going  so  far  as  perhaps  their 
good  sense  would  have  prompted  them,  they 
left  an  opening  for  the  more  liberal  and  enter- 
prising  judges,  who  have  sate  in  our  courts  of 
equity,  to  wew  them  their  error  by  supplying 
the  omissions  of  the  courts  of  law.    And,  since 
the  new  expedients  have  been  refined  by  the 
practice  of  more  than  a  century,  and  are  suffi- 
dently  known  and  understood,  they  in  general 
answer  the  purpose  of  doing  speedy  and  sub- 
stantial justice,  much  better  tnan  could  now  be 
effected  by  any  great  fundamental  alterations. 
The  onlydifficulty  that  attends  them  arises  from 


their  fictions  and  circuities :  but,  when  once  we 
have  discovered  the  proper  clew,  that  labyrinth 
is  easily  pervaded.  Our  syetem  of  remedial 
law  resembles  an  old  Gothic  castle,  erected  in 
the  days  of  chivalry,  but  fitted  up  for  a  modern 
inhabitant.  The  moated  rampartt>,  the  em- 
battled towers,  and  the  trophied  halls,  are 
magnificent  and  venerable,  but  useless,  and 
therefore  neglected.  The  inferior  apartments, 
BOW  accommodated  to  daily  use,  are  cheerful 
and  conunodious.  thaugh  thieir  approaches  may 
be  winding  and  difficult.' 

"  Whatever  mi^ht  have  been  the  learned 
Commentator's  opmion  of  the  wisdom  of  that 
'  great  legislative  revolution  in  the  old  esta- 
bl»hed  forms'  which  has  been  effected  in  our 
times,  and  contrary  to  his  expectation, --be 


would  probably  at  the  present  day  have  deemed 
it  advisable  to  leave  to  the  historian  and  anti- 
quary, much  of  that  legal  learning  which  he 
wrought  out  and  embellished  with  such  singu- 
lar skill  and  excellence.  This  task  of  omission 
has  been  reluctantly  performed. 

*'  In  the  department  of  Eqwty,  the  Outline 
given  in  the  Commentaries  appeared  to  be 
insufficient  for  the  purpose  of  the  student,  and 
not  to  bear  an  equal  proportion  to  the  summary 
of  the  Common  Law  remedies.  The  first 
Chapter  of  the  Second  Part  of  this  volume, 
which  treats  of  the  general  nature  of  Eqiiity, 
contains  all  that  is  to  be  found  in  the  Com- 
mentaries on  that  subject ;  except  a  brief  state- 
ment of  the  princijnd  stages  of  proceeding, 
which  belong  not  to  the  present  volume,  it 
became  necessary,  therefore,  to  resort  to  some 
other  text-writer  to  extend  the  Outline  farther, 
and  fill  up  partially  some  of  the  principal  heads 
of  Equity.  For  this  purpose,  the  compiler  has 
resorted  to  an  early  edition  of  the  Treatise  on 
Equity,  edited  by  the  late  Mr.  Fonblanque, 
and  wherever  necessary,  he  has  stated  the  re- 
cent authorities.  The  leading  prindples  of 
Equity,  however,  have  not  undergone  much 
change  in  late  times;  and  there  has  been  com- 
paratively little  occasion  to  depart  from  the 
doctrines  laid  down  in  the  early  reporters. 

"  The  Third  Part  of  the  volume,  which 
treats  of  Bankruptcy^  is  unavoidably  concise, 
like  the  other  parts  of  the  work.  This  has  been 
compiled  principally  from  the  statute  of  G  G.  4, 
with  the  addition  of  some  judicial  decisions  : 
and  it  is  hoped  that  it  will  be  found  arranged 
in  a  convenient  manner,  and  will  enable  the 
student  to  fill  up  the  Outline  by  further  read- 
ing.  The  Fourth  Part,  which  relates  to  the 
Law  of  Distresf,  and  the  Fifth  to  Arbitration, 
are  placed  at  the  end  of  the  volume,  not  being 
connected  directly  with  the  remedies  belong- 
ing peculiarly  to  any  of  the  Courts. 

**  It  was  deemed  advisable  to  depart  in  some 
instances  from  the  arrangement  adopted  in  the 
Commentaries,  for  the  sake  of  commencing 
with  subjects  which  appeared  more  likely  to 
occur  in  the  ordinary  course  of  professional 
business.  The  text  has  been  carefully  pre- 
served except  where  the  law  was  subsequently 
altered,  ana  these  alterations  have  been  em-  , 
bodied  in  the  work  wherever  they  occurred. 
The  passages  which  have  !)een  omitted,  (be- 
sides the  repealed  parts  of  the  law),  consist  of 
some  of  the  historical  statements,  l)ut  others 
have  been  retained  for  their  useful  explanation 
of  the  existing  law.  Those  portions  of  the 
Commentaries  which  relate  to  the  mode  of 
proceeding  in  the  several  Courts  have  been  re- 
served for  another  volume,  if  haply  the  man- 
ner in  which  this  has  been  executea  should  be 
favoured  with  the  approbation  of  the  profes- 
sion." 

The  following  is  a  summary  of  the  con- 
tents of  the  volume.  The  First  Part  relates 
to  Injuries  to  Persons  and  Property,  and 
their  Remedies  in  the  Courts  of  Common 
Law,  and  the  subjects  are  arranged  as  fol- 
lows: 
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1.  Injuries  affecting  personal  seeurity:  the 
health,  the  reputation,  &c.  2.  Injuries  affect- 
in/B^  persona]  uberty :  false  imprisonment,  &c. 

3.  Injuries  affecting  the  relative  rights  of  per- 
sons, as  husbands,  parents,  guardians,,  masters. 

4.  Injuries  to  personal  property  in  possession. 

5.  Injuries  affecting  personal  property  in  ac- 
tion or  breach  of  contract.  6.  Injuries  affect- 
ing real  property.  7*  Injuries  to  chattels  real. 
8.  Trespass.  9.  Nuisance.  10.  Waste.  11.  Sub- 
traction of  suit,  service,  &c.  12.  Disturbance 
of  franchise,  commons,  ways,  patronage,  &c. 
13.  Injuries  by  Inferior  Courts  oy  neglect  and 
encroachment.  14.  Injuries  by  or  affecting 
the  Crown. 

The  appropriate  remedies  for  each  injury 
are  treated  of  in  the  several  chapters  to 
which  they  relate :  so  that  the  reader  will 
have  the  bane  and  antidote  equally  before 
him.  The  Second  Part  comprises  the  In- 
juries relieved  and  Protection  afforded  by 
Courts  of  Equity,  The  subjects  of  this 
part  of  the  volume  are  classed  under  the 
following  heads : 

1 .  The  general  nature  of  Equity. 

2.  The  relief  afforded  in  Equity,  as  well  in 
wd  of  Courts  of  Law  as  concurrently  with  and 
exclusively  of  them. 

3.  The  relief  and  protection  of  infants. 

4.  Of  wards  in  Chancery. 

5.  Of  married  women. 

6.  Of  idiots  and  lunatics. 

7.  Of  charities. 

8.  Of  the  specific  performance  of  agree- 
ments. 

9.  Of  trusts. 

The  Third  Part  treats  of  the  Relief  and 
Protection  afforded  to  Creditors  and  Deb- 
tors in  Trade  in  the  Courts  of  Bankruptcy. 
The  materials  of  this  part  are  thus  arranged : 

1.  Persons  liable  to  the  Bankrupt  Laws. 

2.  The  act  of  bankruptcy. 

3.  The  petitioning  creditor's  debt, 

4.  The  fiat. 

5.  The  proof  of  debts. 

6.  The  validity  of  transactions  before  the 
^fiat. 

7.  Of  disputinjr  the  validity  of  the  fiat. 

8.  The  liabilities  of  the  bankrupt,  and  his 
protection  and  relief. 

The  Fourth  Part  states  the  Remedies  by 
Distress,  the  Injuries  to  which  it  applies, 
what  may  be  distrained,  and  how  the  dis- 
tress should  be  taken  and  disposed  of. 
The  Fifth  and  concluding  Part  relates  to 
Arbitrations,  the  powers  of  the  Arbitrator, 
and  the  grounds  of  setting  aside  Awards,  &c. 

Besides  the  class  for  whom  the  work  is 
especially  designed — the  Articled  Clerk  or 
Law  Student->it  is  not  improbable  that  it 
may  be  useful  to  many  of  the  younger  Prac- 
titioners who  have  been  admitted  without 
much  opportunity  of  previous  preparation, 
and  who  may  therefore   be    desirous    of 


making  themselves  acquainted  with  the 
branches  of  I^w  concisely  treated  of  in 
this  pocket  volume. 


THE  PUBLICATION  OF  THE  PRO- 
CEEDINOS  OF  THE  HOUSE  OF 
COMMONS. 

The  Select  Committee  which  were  ap- 
pointed to  report  on  the  matter  of  Stock- 
date  V.  Hansard,  to  which  we  have  already 
adverted  (see  Vol.  13.  p.  805),  has  now 
made  its  report;  and  they  find  that  Hans- 
ard  having  acted  in  strict  conformity  to  the 
orders  of  the  House,  ought  to  be  reim- 
bursed ;  and  they  lay  down  the  following 
rules : 

"  Upon  the  whole  matter  referred  to  your 
Committee  they  report  as  their  opinion,  that 
the  power  of  publishing  such  of  its  reports, 
votes,  and  proceedings  as  it  shall  deem  ne- 
cessary or  conducive  to  the  public  interests, 
is  an  essential  incident  to  the  constitntional 
functions  of  Parliament,  more  especially  of 
this  House,  as  the  representative  portion 
of  it. 

"  That  by  the  law  and  privilege  of  Par- 
liament this  House  has  the  sole  and  exclu- 
sive jurisdiction  to  determine  upon  the 
existence  and  extent  of  its  privileges,  and 
that  the  institution  or  prosecution  of  any 
action,  suit,  or  other  proceeding  for  the 
purpose  of  bringing  them  into  discussion  or 
decision  before  any  court  or  tribunal  else- 
where than  in  Parliament,  is  a  high  breach 
of  such  privilege,  and  renders  aU  parties 
concerned  therein  amenable  to  its  just  dis- 
pleasure and  to  the  punishments  conse- 
quent thereon. 

"  That  for  any  court  or  tribunal  to  as- 
sume to  decide  upon  matters  of  privilege 
inconsistent  with  the  determination  of  either 
House  of  Parliament  thereon,  is  contrary  to 
the  law  of  Pariiament,  and  is  a  breach  and 
contempt  of  the  privileges  of  Parliament." 


PRACTICAL  POINTS   OF  GENERAL 
INTEREST. 

BV&0BBSB8  UNDER  THB  KEW  COBFOaATION 
ACT. 

Under  the  old  corporation  system,  parties 
who  had  an  inchoate  right  as  burgesses 
were  entitled  to  a  mandamus.  See  Com. 
Dig.  Mandamus,  (A).  Toumsend's  ease, 
I  Lev.  91.  But  this  seems  different  under 
the  new  system,  where  the  objection  made 
to  the  retention  of  the  names  of  certain 
burgesses  on  the  list  was  the  non-payment 
of  the  shilling  required  birthe  Reform  Act. 
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2  &  3  W.  4/c.  56,  but  that  in  all  other 
respects  the  parties  were  duly  qualified  ac- 
coding  to  the  9th  section  of  the  Municipal 
Corporation  Act.  4  &  5  W.  4»  c.  76.  Sir 
William  Folleli  applied  for  a  mandamus,  on 
the  ground  that  the  parties  had  an  inchoate 
right,  and  there  was  no  other  remedy,  fiut 
the  Court  of  King's  Bench  refused  the  writ, 
on  the  ground  that  they  bad  no  power  to 
grant  it  in  this  case.  Rex  y.  Mayor  of 
Hytke,  1  Nev.  &  Perry.  352. 

NEW  BILLS  IN  PARLIAMENT. 


BILLS  OFEXCHAMOB. 

The  object  of  this  bill  (proposed  by  Mr. 
Wtrburton)  is  to  exempt  bills  of  exchange 
sod  promissory  notes  payable  within  twelve 
montas  from  the  operation  of  the  laws  relatinj( 
to  usury.  It  recites  that  by  the  4  W.  4,  c.  98, 
being  "  sn  act  tor  giving  to  the  corporation  of 
tbe  goTemorand  company  of  the  bank  of  Eng- 
land certain  privileges  for  a  limited  period  under 
certain  conditions/'  bills  of  exchange  and  pro- 
missory notes,  made  payable  at  or  within  three 
months  after  the  date  thereof,  or  not  having 
more  than  three  months  to  run,  and  certain 
transactions  in  respect  of  such  bills,  were  ex- 
empted from  the  operations  of  the  statutes  re- 
lating to  usury :  and  that  it  is  desirable  to  ex- 
tend such  exemption : 

The  proposed  enactment  therefore  is,  that  no 
bill  of  exchange  or  promissory  note  mafi6  pay- 
able at  or  within  twelve  months  after  the  date 
thereof^  or  not  having  more  than  twelve  months 
to  run,  shall,  by  reason  of  any  interest  taken 
thereon  or  secured  thereby,  or  any  agreement 
to  pay  or  receive,  or  allow  interest  in  discoun- 
ting, negotiating,  or  transferring  the  same,  be 
void,  nor  shall  the  liability  of  any  party  to  any 
bill  of  exchange  or  promissory  note  be  affec- 
ted by  reason  of  any  statute  or  law  in  force  for 
the  prevention  cf  usury ;  nor  shall  any  person 
or  persons  drawing,  accepting,  indorsing  or 
signing  any  such  bill  or  note,  or  lending  or 
advancing  money,  or  taking  more  than  the 
present  rate  of  legal  interest  in  Oreat  Britian 
and  Ireland  respectively  for  the  loan  of  money 
on  any  such  bill  or  note,  be  subject  to  any  pe- 
nalties under  any  statute  or  law  relating  to 
usury,  or  any  other  penalty  or  forfeiture ;  any 
thing  in  any  law  or  statute  relating  to  usury 
in  any  part  of  the  United  Kingdom  to  the  con- 
trary notwithstanding. 


New  Rules  for  the  Examination  of  Attorneys. 
He  observes  that  "they  are  calculated  very 
little  if  at  all,  to  accomplish  the  end  which 
they  were  designed  to  effect."    Now.  I  would 
ask,  what  was  the  proposed  end  ?     Was  it  not 
that  the  younfif  attorney  might  possess  an  ade- 
quate  knowledge  of  the  practice  of  the  profes- 
sion he  was  about  to 'enter  ?    Your  correspon- 
dent submits  that  their  moral  capacity  should 
be  enquired  into,  to  ascertain  whether  or  not 
they  woulii  be  likely  to  turn  the  ability  which 
the*  Rules  require,  to  an  improper  purpose ;  a 
task  that  would  puzzle  even  himself  to  execute : 
for  what  proof  can  be  adduce  of  the  honesty 
or  dishonesty  of  a  man  who  has  not  yet  enter- 
ed the  profession,  where  alone  such  honesty  or 
dishonesty  can  be  exhibited  ?    Besides,  there 
are  few,  very  few,  who  would  entrust  their 
affairs  to  an  attorney,  without  having  pre- 
viously some  knowleage  of  his  general  cha- 
racter and  ability.     How  many  actions  are 
brought,  how  many  suits  commenced,  in  which 
each  alike  considers  himself  the  aggrieved 
party,  and  each  consequendy  entertains  strong 
expectations  of  success?  and  he  who  fails  in- 
variably attributes  to  the  solicitor  the  blame 
which  m  most  cases,  attaches  solely  to  himself. 
Your  correspondent  gives  it  as  his  opinion, 
that  an  enquiry  into  the  moral  fitness  of  the 
pupil,  would  tend  to  raise  the  character  of  the 
pro/enion,  while  he  admits  a  few  lines  pre- 
viously, that  dishonesty  is  a  disgrace  not  to  the 
pro/estion  but  the  man  alone ;  and  even  allow- 
ing that  such  an  enquiry  were  to  be  instituted, 
where  does  he  propose  to  draw  the  line  be- 
tween those  who  should  and  those  who  should 
not  be  admitted  as  its  members  ?   The  duty  of 
the  Examiners  is  already  sufficiently  arduous, 
without  imposing  on  them  useless  ones,  like 
these;  and  even  then,  what  master,  I  ask,, 
would  be  so  cruel  or  so  severe,  as  to  give  his 
pupil  a  character  that  would  not  only  shut 
him  out  from  a  profession  in  which  perhaps 
his  livelihood  depended,  but  which  would  be  a 
disgrace  to  his  connections,  and  brand  his  own 
name  with  a  mark  of  infamy  for  ever? 

E.  H. 


SELECTIONS 
FROM  CORRESPONDENCE. 


IXAMIHATION  OP  ATT0RKBY8. 

To  the  Editor  of  The  Legal  Olnerver, 

Sir, 
A  correspondent  in  a  recent  number  of  your 

valnable  periodical  (p.  6,)  comments  very  se-       „..    _  ,  ^_ 

Terely,  and  perhaps  not  less  unjustiy,  on  the  I  which  thp  act  was  intended  to  effect? 

Digitized  by  VjOCIQtc 


WBSTMINSTBR  SMALL  DRBT8  COURT, 

Sir, 

Is  a  creditor  to  whom  a  debt  exceeding  40g, 
and  under  5/.,  is  owing,  precluded  from  bring- 
ing his  action  in  any  of^  the  Superior  Courts 
for  its  recovery?  'rhe  intention  of  the  ace 
>.  37),  ftppenre  to  have  been  to  extend  the 
jurisdiction  of  the  County  Court  to  debts  not 
exceeding  6/. ;  but  see  part  of  s.  86,  which  is 
as  follows : 

"  Provided  always,  that  nothing  herein  con- 
tained, shall  destroy,  limit,  or  prejudice  the 
jurisdiction  of  his  Majesty's  Courts  of  Record 
at  Westminster  or  other  Courts  in  eases  where-^ 
ill  the  debts  shall  exceed  the  sum  of  40#. ;  but 
the  said  Courts  respectively  shall  have  the 
same  powers,  privileges,  and  jurisdiction  as 
they  had  before  the  passing  of  this  act." 

Does  not  this  section   destroy  the  object 
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S^g^erhr  Canrii .  Lord  CktmetUor. 


SUPERIOR  COURTS. 


liitlr  €isnttUat*i  Court. 

riUCTICB.—«08T8.— TAXATION     AFTPft    PAT- 
MBNT. 

A  iuiiar  changed  AU  ioficitors  peiuSnf  (he 

iuit,  and  paid  their  dill  qf  cotU  by  ha  new 

^oUciian,  without  threat  of  arrest  or  prei- 

euro  for  hispapert  in  their  pouession,  and 

iffithout  protest  or  reservation :  Hetd,  that 

the  bUl  is  not  to  be  afterwards  referred  to 

be  tasted,  unless  tg^on  proof  of  errors  or 

improper  charges  therein,  amounting  to 

fnua. 

This  was  apetition*  praying  an  order  of  refe- 

renee  to  the  master  to  tax  a  solidtor's  bill  of 

<osts.    The  fttcts  were :— In  the  year  1818, 

Mten.  Ooode,  solicitors,  were  ap^inted  by 

Mr.  Yams,  since  deceased,  in  certain  suits  in 

which  he  was  a  defendant,  and  they  contmued 

so  employed  until  Yttms'  death  in  1832.    His 

reptvesentatives,  the  present  petitioners,  having 

obtained  administration  of  his  estate  in  October 

1833,  employed  as  their   solicitors  Messrs. 

Harris  &  Rye,  who  early  in  the  year  1835,  ap- 

plied  to  Messrs.  Goode  for  iheir  bill  of  cosU 

against  Yarns  and  his  representatires.    A  bill 

was  accor^ngly  deliyered  for  790/.,  and  in  the 

month  of  May  of  the  same  year,  another  bill 

for  20/.  was  aeliyered.    After  an  examination 

of  accounts,  and  allowance  of  sums  recdyed 

S  Messrs.  Goode,  610/.  appeared  to  be  due  to 
em  on  these  bills ;  and  that  sum  was  paid, 
and  some  papers  in  the  possession  of  Messrs. 
Goode  were  <Klivtfed  to  the  petitioners — some 
other  papers  were  not  delivered.  In  the  year 
1836,  the  representatives  of  Yams  presented 
their  petition,  alleging  errors  and  improper 
charges  in  the  bills  of  costs,  and  praying  that 
the  same  might  be  referred  to  the  master  to  be 
taxed.  The  Master  of  the  Rolls,  after  argu- 
ment before  him,  made  the  order  as  prayed 
for ;  and  the  present  hearing  was  in  the  way  of 
appeal  from  tnat  order. 

TTie  Solicitor  General  and  Mr.  Stinton,  for 
Messrs.  Goode,  the  appellants,  after  statin? 
the  facts  of  the  case,  and  reading  the  af- 
fidarits  on  both  sides,  submitted  that  the 
order  of  the  Master  of  the  Rolls  for  the 
taxation  of  a  bill  of  costs,  after  examina- 
tion of  it  and  payment  bv  the  client,  with  pro- 
fessional assistance,  without  pressure  of  aoy 
sort,  was  contrary  to  all  the  leading  case*. 
They  referred  to  the  following  cases  among 
others.  Drapers'  Company  v.  Davis ;»  Lang- 
staffe  V.  Taylor;^  Ptenderleath  v.  Fraser s^ 
Chaton  V.  PardonA 

Mr.  fTtgram  and  Mr.  fFilcox  for  the  pe- 
titioners, in  support  of  the  order  of  the  Master 
of  the  Rolls,  insisted  that  the  paying  of  a  bill 
of  costs,  pending  the  suit,  did  not  protect  it 

•-2Atk.295. 
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froni  taxation  aftenvard*.  All  the 
tiie  subject  were  collected  and  reviewed  by  Sir 
Thomas  Plumer  in  the  case  of  Crosslqf  v.  Par- 
her,^  and  in  ffoweU  v.  Edmunds,^  'Inere  was 
pressure  in  this  case,  for  the  petitioners  could 
not  without  the  papers  prosecute  the  suit  that 
was  pending,  and  the  Menrs.  Goode  wonld 
not  give  them  up  without  payment  of  their 
costs. 

The  Lard  ChanceUor^-^Jhe  client,  in  the 
case  of  pressure,  and  in  order  to  obtain  his 
papers,  might  have  paid  the  bill  of  costs,  under 
protest,  reserving  to  himself  to  take  sudi  steps 
afterwards  as  he  may  be  advised.  Payment  and  . 
acquiesence  for  years,  looked  like  a  waiver  of 
all  objections. 

His  Lordship,  on  a  subsequent  day  in  giving 
his  judgment,  said  it  did  not  appear  that  there 
was  a  dear  understanding  in  the  profesnon  of 
the  rules  on  the  question  in  these  cases.  The 
point  was  of  ffreat  importanoe,  and  it  was  de» 
urabU  that  the  Court  should  lay  down  some 
rule,  as  far  as  it  was  possible  to  do  so,  for  the 
guidance  of  the  profesion  and  for  the  benefit 
of  suitors.  It  rec^uired  a  strong  case  to  be 
made  out  for  sending  for  investigation  before 
the  master  a  solicitor's  bill  of  costs  after  the 
cUent  had  paid  it,  having  had  an  opportunity 
of  examimng  it  with  professional  assistance. 
The  petitioners  in  this  case  having  chanired 
the  solicitors  employed  by  their  testator,  and 
having  appointea  in  thdr  place  Messrs.  Har* 
ris  and  Rye,  applied,  through  them,  for 
the  bill  of  costs  of  Messrs.  Goode.  The 
bills  were  delivered,  and  some  weeks  having 
passed,  and  an  investigation  of  the  dmnrea 
having  been  made,  the  balance  of  510/.,  after 
some  allowances,  was  found  due  to  the  solidtors 
and  was  paid  to  them.  His  Lordship,  having 
stated  the  main  fiscts  as  above  stated,  said  that 
he  would  not  hold  that  in  no  case  could  a  bill 
of  costs  be  opened  after  payment  with  pro- 
fessional  assistance,  but  in  order  to  open  it  for 
a  re-investigation,  specific  errors  or  raiproper 
charges,  amounthig  to  fhiud,  must  be  pointed 
out  and  proved.  It  was  alleged  in  the  petition, 
that  the  Dills  were  paid  for  the  purpose  of  ob- 
tainmg  the  dient's  papers;  but  there  was  no 
proof  that  the  papers  were  necessary  for  pro. 
secution  of  the  smt^^it  was  competent  for  the 
solidtors  to  withhold  them  until  thdr  bill  was 
settied  I  they  gave  them  up  under  the  impres* 
sion  that  it  was  formally  settied,  and  if  it  was 
then  intended  to  have  further  investigation  of 
the  bill,  the  Messrs.  Goods  ought  to  have  been 
informed  of  that  intention  at  the  time.  The 
petition  contained  general  allegations  of  errors 
and  improper  charges,  but  no  error  or  im- 
proper charge  was  specified  or  proved.  It  was 
not  suffident,  for  obtaining  an  order  for  taxa- 
tion after  payment,  to  allege  improper  chaiges» 
but  the  items  improperly  charged  should  be 
specified  and  proved.  In  order  to  enable  the 
Court  to  act,  when  a  party  asks  for  an  order  for 
taxation  after  he  has  defiberatdy  paid  the  bill 
of  costs,  it  is  necessary  for  him  to  allege  in  hit 
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p6CM<m,  iod  to  prove  ipeddc  errors  or  Im- 
proper charges  amountinf  to  evidence  of  fraud 
af^ainst  the  solicitors.  Messrs.  Qoode  stated 
in  their  affidavits,  that  when  Messrs.  Harris 
asked  for  the  client's  last  papers  in  their 
possession*  and  when  they  were  delivered  up 
to  them,  no  intimation  was  then  ffiven  them 
that  their  hill  was  to  be  taxed.  Mr.  Harris 
made  an  affidavit  in  1836,  and  then  for  the 
irst  time  he  pointed  out  items  in  the  bill  that 
were  paid  for.  and  not  credited  to  the  client ; 
but  Mr.  Qoode  made  an  affidavit  explaining 
these  items,  and  specifying  the  application  of 
them.  The  order  for  taxation  was  made  on 
the  24th  oi  December  1836.  There  were 
four  cases  on  this  subject  decided  by  Lord 
£id§m,  in  the  fint  of  which,  LangUajfe  v. 
TtfUt,^  he  held  that  a  special  case  of  exorbi. 
tanC  or  imprm>er  chai^  was  required  for 
referring  a  bill  for  taxation  after  payment 
--«  case  made  by  affidavits  stating  special  cir- 
conwtances,  such  as  that  the  business  was  not 
done,  or  that  there  were  fraudulent  charges, 
in  mfttch  eate  nekher  payment  of  the  mon^, 
nvr  teie9»9,  morjudgmeni/or  the  demand,  pre^ 
pemied  tmaMtion.  A  gun  in  Cooke  v.  Seitree,^ 
Lord  Eldon,  observing  that  this  Court  ordertkl 
taxation  eight  years  m  one  case,^  and  twenty 
years  in  another,!^  after  actual  security  given 
for  payment,  when  the  Court  saw  that  it  was 
obtamed  under  pressure  of  the  influence  which 
die  solicitor  has  over  the  client,  said  he  would 
go  further,  and  would,  after  security  given 
and  after  payment,  open  the  whole  biu  for 
taxation,  t/*  tke  citeni  could  point  out  groit 
erroet  in  the  bill  w  imfotition  or  fraud,  and  if 
widiont  errors,  imposition,  fraud  or  pressure, 
the  client  could  shew  that  in  even  subsequent 
dealings  there  was  any  receipt  of  money  that 
ought  to  go  in  discharge  of  the  bill  of  costs,  or 
oi  the  secnritv  ^ven :  he  would  hold  that  to 
be  a  ground  tor  inquiry,  thotgh  not  for  taxa- 
tion. The  present  case  resembled  that  of 
Cooke  y.  Settre,  in  all  respects.  No  specfiic 
error,  or  improper  charge  was  pointed  out, — 
none  was  provea  >--there  was  neither  imposi- 
tbn,  fraud,  or  pressure  of  any  sort  proved : 
there  was  some  loose  evidence  of  money  paid 
for  which  credit  was  not  given ;  which  Lord 
Eldom  considered  would  be  proper  ground  for 
inouiry,  but  not  for  taxation.  In  Pjenderleath 
▼.  mxer,^  Lord  Eldon  refused,  in  1824,  an  or- 
der for  taxing  a  bill  which  was  deUvered  and 
paid  in  181 1,  saying,  "  that  when  payment  was 
so  long  acquiesced  m,  he  would  not  open  the 
taxation,  unless  on  those  grounds  which  were 
stated  in  the  two  former  cases.  The  next  case 
in  which  Lord  Eldon  refused  an  order  of  tax- 
ation, was  Clutton  v.  Pardon,^  after  obserrin^ 
that  "  a  person  does  not  necessarily  waive  his 
right  to  taxation  by  payment  of  his  bill  of 
costs.:  he  might  intimate  that  he  pays  with< 
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out  prejudice  to  Ids  right  to  tax ;  or  if  he  has 

a  pressing  necessity  for  his  papers  out  of  the 
solicitor's  hands,  he  may  make  a  deposit  of 
what  will  cover  the  bill  and  costs  of  taxation, 
on  which  the  Court  will  order  h\»  pikers  to  be 
delivered  to  himt  but  it  was  not  intimated  to 
the  solicitor  in  that  case  that  the  biU  would  be 
taked."  None  of  these  cases,  or  of  the  doc- 
trines so  well  laid  down  in  them,  could  sus- 
tain the  claim  to  tax  the  bill  in  the  present 
case  :-^the  ingredients  required  by  that  noble 
and  learned  Lord  to  warrant  an  order  for  tax- 
ation, after  payment  and  acquiescence,  did  not 
exist — ^were  not  proved  to  exist  in  this  case. 
Three  cases  were  cited,  two  decided  by  Sir 
Thomas ^Plumer,  the  other  by  Sir  John  Leach, 
at  the  RoUs.  In  Howell  v.  Edmunds,^  Sir 
John  Leach  granted  an  order. for  taxing  a  bill 
which  was  paid  during  the  pendency  of  the 
suit,  because  he  inferred  from  that  circum-, 
stance  both  influence  and  pressure ;  and  there  ' 
was  proof  of  an  actual  threat  to  arrest  the 
client  for  the  costs.  Sir  Thomat  Plumer  ex- 
hausted this  subject  in  GreUon  v.  Leytume,  in 
which  he  refused  taxation  of  a  bill  after  part 
payment  by  the  client,  and  security  for  the 
rest,  after  Uie  termination  of  the  suit,  no  other 
solicitor  beins;  employed,  observing  that  there 
was  no  proof  of  pressure ;  and  though  there 
were  items  in  the  bill  which  might  be  £*allowed 
on  taaationy  yet  they  did  not  amount  to  that 
fraud  which  must  be  made  out  in  order  to  sub- 
ject  to  taxation  billt  that  were  settled.  The 
same  learned  Judge  held  properly  in  the  case 
of  Crossby  v.  Par&r,^  that  the  settiement  of  a 
biU  of  costs  by  the  client  during  the  suit,  with- 
out any  other  professional  advice  than  the  so- 
licitor himself,  was  no  bar  to  taxation.  Nei- 
ther that  case  nor  the  case  of  Howell  v.  Ed-- 
munds,  resembled  the  present  case,  in  which 
the  biU  was  asked  fur,  delivered,  and  paid,  tfter 
adjustment  and  allowance  ;  after  the  relation  be- 
tween the  solicitors  and  client  had  ceased,  and 
other  solicitors  were  employed,  without  evidence 
of  threat  cf  arrest ;  and  without  any  intimation 
on  the  giving  up  of  the  papers  to  the  client  that 
there  was  pressure  for  them ;  or  that  the  bill 
would  be  taxed.  Had  the  petitioners,  notwith- 
standing, pointed  out  and  proved  specific 
errors,  or  charges  amounting  to  fraud,  the 
Court  would  grant  an  order  for  taxation ;  or 
would  at  least  direct  an  inquiry;  but  they 
dealt  only  ia  general  allegations,  pointing  out 
one  charge  as  improper,  and  that  was  for  time 
and  expenses  in  going  to  Northampton  As- 
sizes to  attend  a  trial  in  which  a  different 
client  was  concerned.  But  it  was  answered 
by  the  appellants  that  the  journey  was  under- 
taken at  the  instance  of  Mr.  Yams,  though 
another  client  was  equally  interested,  and  m 
pursuance  of  an  order  or  this  Court,  which 
was  in  the  minutes,  though  never  drawn  up. 
It  wouM  be  going  further  than  an^  of  the 
authorities  to  open  a  bill  for  taxation  after 
payment,  and  after  being  examined  by  other 
soucitors,    because    one   charge,  improperly 


»  4  Russ.  67. 
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made^.  wbb  specificaU^  pointed  out.  That 
charge  ot  the  journey  and  expences  to  North-, 
.ampton,  was  the  only  ground  on  which  the- 
.Master^of  the  Rolls  made  the  order  for  taxinj^ 
.the  bill?  His  Lordship  read,  from  the  short- 
hand writer's  note,  the  Master  of  the  Rolls' 
observation,  "that  he,  (the  Master  of  the 
Rolls),  was  to  consider  whether  the  charges 
for  attendance  in  that  trial  were  not  primH  facie 
errors,"  and  said  he  differed  from  the  Master 
of  the  Rolls :  prima  facie  errors  were  not  suf- 
ficient. To  send  a  biU  for  taxation  in  a  case 
like  this,  errors  must  be  proved.  When  appli- 
cation  is  made  to  open  a  bill  for  taxation,  on 
alle/^tion  of  errors,  the  errors  must  be  proved 
before  the  order  can  be  made.  But  the  jour- 
ney to  Northampton  was  explained :  Mr. 
Goodie  was  interested  for  Yarns  and  another ; 
andYarns  asked  him  to  ofo  down  to  the  trial.  The 
order  of  Court  was  not  drawn  up,  but  it  was  in 
.  the  minutes.  Tbe^  order  of  the  Master  of  the 
Rolls  could  not  ^(^.  supported  on  that  point. 
The  oidy  ground  ioK  the  order  was,  that  sums 
were  paid  by  the  ;^Iieht,  and  not  credited  to 
him  in  the  bill;  the  petition  stating  gene- 
rally that  divers  sums  were  not  accounted,  but 
DO  particular  transaction  was  referred  to.  The 
sums  paid  were  deducted,  and  a  balance  was 
struck  and  paid.  Nothing  arising  upon  these 
general  charges  of  sums  paid,  and  not  ac- 
counted for,  could  justifjr  the  order  for  taxa- 
tion. It  was  probable  tnat  the  Master  of  the 
Rolls  had  not  all  the  evidence  before  him  that 
was  laid  before  this  Court  ^  or  that  h'ls  atten- 
tion was  not  directed  to  those  points.  His 
Lordship  then  referred  to  disputea  charges  in 
the  bill,  and  observed  that  though  they  were 
proper  matters  for  inquiry,  they  formed  no  euf- 
jadent  ground  for  an  order  for  taxation.  But 
die  petitioners  did  not  ask  for  inquiry,  but  for 
taxation,  for  which  he  did  not  think  that  there 
was  sufficient  groundl  He  therefore  dischar- 
ged  the  order,  and  dismissed  the  petition,  but 
would  reserve  the  costs  until  he  would  see 
whether  the  petitioners  renewed  their  appli- 
cation in  another  petition.  If  they  should, 
die  appellants  ought  to  have  their  costs  $  but 
if  not,  the  parties  may  pa^  their  own  costs,  as 
tJiere  appeared  to  be  a  misapprehension  of  the 
practice  among  the  profession. 

Hurlock  v.  Smithy  at  Westminster,  April  20 
•ad  21;  and  May  4,  1837. 


8[{cr  C^ftsutllor'if  Court 

PRACTICB.— COSTS. — ^TAXATTON   OF   BILL  FOR 
AfSBNCT. 

j4a  order  obtained  ex  parte  to  tax  an  agenVe 

bill  ffct»iti  is  irreguhtr, 
Qusre,  Has  the  Court  jurisdiction  to  order  a 

bill  fur  agency  lo  be  iajsed  ? 

The  solicitor  in  the  cause  employed  other 
solicitors,  as  his  agents,  in  the  prosecution  of 
the  suit.  The  agents  retained  out  of  the 
money  recovered  by  them  70/.  in  payment  of 
their  bill  of  costs,  which  was  73/.  M.  4</.,  and 
which  they  sent  to  their  principal,  the  solici- 


tor in  the  canse,  who  thereupon  obtained  the 
common  order  of  course  for  the  taxation  of 
the  bill  by  tbe  master. 

Mr.  Jacttb,  on  behalf  of  the  a<i:ents,  moved  ta 
discharge  the  order ;  first,  on  the  ground  of 
irregularity.  Supposing  the  Court  to  have  juris- 
diction, he  submitted  that  the  order  ou^t  to 
htve  been  obtained  on  motion,  with  notice  to 
the  agents,  and  by  depositing  or  tc-ndering  the 
full  amount  of  the  bill  and  the  costs  of  taxa- 
tion. Ostle  V.  Christian  •'  He  contended,  in 
the  second  place,  that  the  Court  hH<i  no  juris- 
diction to  order  taxation  of  an  a^rent's  bill  of 
costs.  It  was  expressly  provided  by  the  sixth 
section  of  the  12  G.  2,  c  13,  that  the  2  G.  2, 
c.  2.S,  which  first  gave  the  Court  the  power  4if 
referring  a  bill  of  costs  for  taxation,  without 
paying  or  depositing  the  amount  in  Court,  wan 
not  to  extend  to  any  bill  of  fees  and  disburse-  ' 
ments  between  one  attorney  and  another,  but 
he  may  resort  to  such  remedy  as  he  had  before 
that  act.  The  Ju^lges  of  the  Court  of  Com- 
mon Pleas  held  in  a  very  recent  irase,  that  they 
had  not  jurisdiction  either  at  Common  Law, 
or  under  the  statutes  2  G.  2,  c.  23,  and  l^  G. 
2,  c.  13,  to  compel  taxation  of  a  bill  for 
agency.     fVeymmth  v.  Knipe, 

Mr.  Knight,  (with  whom  was  Mr.  j4yrion), 
in  opposing  the  motion,  drew  a  distinction  l>e- 
tween  this  and  the  case  in  the  Common  Pleas» 
and  insisted  that  this  Court  had  always  acted 
on  a  different  principle.  Lord  Hardwicke^  in 
the  case  of  Paget  v.  Nicholson,^  Lord  Tharlom 
in  the  case  of  Corner  v.  Hake^^  and  the  Courts 
of  K.  B.  and  C.  P.,  ordered  taxation  of  agents' 
bills,  (upon  the  whole  amount  being  paid  into 
Court)  under  the  general  jurisdiction  of  the 
Courts.  I  Dick.  112,  285;  Dijpon  v.  Plant, 
DoufiT.  199;  Hullock  on  Costs,  512-^1  J; 
TidcPs  Law  of  Costs,  73  The  case  of  Ostle  v. 
Christian,  decided  by  Lord  Eldun,  sustained 
this  order. 

Mr.  Jacob,  in  reply. — ^Tlie  case  of  Corner  r. 
f/ake  did  not  sustain  the  case ;  for  Mr.  Beames 
in  bib  book  on  Costs,  shewed  that  the  fiict»  of 
that  case  as  in  the  registrars'  book,  were  dif- 
ferent from  the  statement  in  the  report.  See 
Beames  on  Cost^,  p.  308. 

His  Honour  the  Pice  Chancellor  said,  he 
would  be  more  inclined  to  follow  in  this  Court 
the  decisions  of  Lords  Hardwicke,  Thurlttw, 
and  El  don,  if  he  should  find  that  they  decided 
us  they  were  represented  to  have  done  by  the 
reports.  But  it  was  not  necessary  to  go  into 
that  inquiry.  Was  this  order  regular  on  the 
face  of  it  ?'  The  chief  objection  was,  that  the 
order  was  made  in  the  absence  of  the  parties 
against  whom  it  was  directed.  Any  deviation 
from  the  circumstances  of  the  common  order, 
required  that  notice  of  the  application  be 
given  to  the  agents.  Upon  that  ground  there- 
fore, and  without  ^oing  into  the  objection -as  to 
the  jurisdiction,  his  Honour  ordered  the  order 
to  be  discharged,  as  irregularly  obtained. 

Jones  v.  Roberts,  at  Westminster,  Aptil  28, 
1837. 

•  Turn.  &  Russ.  324.    ^  3  Bingham,  387. 
c  2  Cox.  173. 
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[Before  the  Four  Judges.] 

IN8I7RANCB. 

j4  wmrnniy  in  afire  policy  on  it  cotton  mitt, 
tknt  the  mill  ie  "  worked  by  day  r/n/^,"  /# 
aoi  ihewn  to  have  been  broken  by  nn  alle- 
gmtion  tknt  the  itetim  engine  end  thrift 
•/  the  mill  hnve  been  worked  during"  the 
might. 

This  was  an  action  on  a  policy  of  insurance, 
on  jfoociSf  otensils,  machinery  &c.,  in  a  cotton 
milL  The  policy  contained  a  warranty  that 
the  mill  was  lif^hted  with  j^as,  and  ivarmed  and 
worked  by  steam,  and  that  it  was  *'  ivorked  bv 
day  only/'  The  defendant  pleaded  as  a  breach 
of  the  policy,  that  the  steam  engine  and  shaft 
had  been  worked  bv  night,  whereby  the  policy 
was  aToided.  At  the  trial  of  the  cause,  before 
Lord  Abinger  at  the  Lancashire  summer  as- 
sizes, in  1^,  it  was  proved  that  on  one  occa- 
sion the  steam  engine  and  shaft  had  been 
worked  during  the  night  for  the  purpose  of 
setting  in  motion  the  machinery  of  an  a^join- 
ine  mUl  belonging  to  a  Mr.  Wharton,  to  wltich 
mill  the  steam  engine  had  been  attached  for 
that  particular  purpose,  on  that  oue  occasi*)n. 
The  Jury  bad  given  a  verdict  for  the  defen- 
dant, subject  to  a  motion  to  set  it  aside,  if  the 
Court  should  be  of  opiuion  that  the  plea  had 
not  disclosed  a  Nufficieut  breach  of  the  condi- 
tion of  the  policy.  A  rule  for  a  new  trial 
having  since  been  obtained, 

Mr.  Creteweii,  Mr.  Mo/phue^  and  Mr.  fTat- 
Son,  shewed  cause,  it  is  clear  that  the  warranty 
on  this  p«>licy  was  broken,  and  therefore  the 
policy  was  avoided.  Thin  is  stronger  than  the 
•aie  of  a  mere  description  in  the  policv — it  is  a 
warranty ;  and  it  is  a  settled  rule  of  law,  that 
all  warranties  must  be  strictly  complied  with, 
De  Hann  v.  Huriley,^  That  case  was  after- 
wards unanimously  affirmed  in  the  Exchequer 
Chamber.  There  the  warranty  related  to  the 
force  of  the  ship  at  laverpool,  before  the  com- 
mencement of  the  voyage  insured ;  the  voyage 
insured,  not  being  from  Liverpool,  but  "  trdm 
Africa  to  her  port  of  discharge  in  the  West 
Indies."  That  point  was  strongly  pressed  in 
the  argument,  but  Lord  Mani/UfUi^M  that  "  a 
warranty  must  be  strictly  complied  with." 
Supposing  a  warranty  to  sail  on  the  Ist  of  Au- 
gust, and  the  ship  did  not  sail  till  the  2(1,  tlie 
warranty  would  not  be  complied  with.  ^  A 
wmrraniy  in  a  policy  of  insurance  Is  a  condition, 
and  unless  that  be  performed,  there  is  no  con- 
tract.  That  case  gets  rid  of  Dobeon  v.  5o//M* 
6y,^  where  an  agricultural  building  was  impro- 
perlv  described  in  a  policy  as  a  bam,  and  the 
misdescription  was  held  not  to  avoid  the  policy. 
[Mr.  Justice  Potfeson. — ^We  acted  on  that  case 
recently,  in  Skew  v.  Hoberde,*]  That  deci- 
sion proceeded  on  the  ground  that  a  mere 
description  was  not  equivnlent  to  a  warranty. 
Here  the  matter  is  distinctly  and  expressly  the 
Bubject  of  a  warranty.    'Ine  violation  of  the 


•  I  T.  R.  343. 

^  Moody  h  Malkin,  90. 

•  See  13  L.  O.  ti67. 


warranty  here  is  not  the  less  fatal,  because  the 
steam  engine  was  worked  not  for  the  benefit 
of  the  plaintiff*,  but  of  another  person.  fFhite^ 
h^d  V.  Price,^  will  probably  be  cited  on  the 
other  side ;  but  that  case  is  distinguishable 
from  the  present.  There  the  policy  contained 
in  a  recital,  the  statement  that  "  the  buildings 
were  brick  built,  warmed  by  stcsm,  lighted  by 
f[i\B,  and  worked  by  a  steam'  engine,*'  and  were 
**  standing  apart  from  all  other  mills,  and 
worked  by  day  only,"  and  it  was  held  that  the 
recital  dia  not  mean  that  the  steam  engine  was 
not  w(  rked  by  niirht.  In  the  first  place,  the 
recital  was  not  a  warranty;  and  in  the  next,  the 
decision  there  depended  on  the  particular 
manner  in  which  the  words  were  placed  in 
that  policy.  Here  the  plaintiff  has  entered 
into  a  warranty  which  he  bus  not  performed, 
and  the  plea  sets  out  a  sufficient  defence  to 
the  action. 

Tlie  Att'trney  G^nerat,  in.i^pport  of  the  rule. 
This  is  not  a  warranty  that'tto  port  of  the  things 
insured  shall  muve  exce)^t  in  the  dMy-tiroe. 
The  warianty  here  applies  to  the  machinery  of 
the  mill,  not  to  the  steam-engine.  There  is 
no  warranty  against  setting  that  going  during 
the  night.  If  the  warranty  here  xoes  to  that 
extent,  than  the  defendants  can  never  he  liable, 
for  it  must  be  set  at  work  to  clean  and  repair 
the  mill  wbfu  the  hands  are  not  there,  and 
that  of  course  can  only  be  during  the  night. 
If  it  cannot  be  employed  for  such  a  purpose, 
the  machinery  will  become  useless.  The  war- 
ranty here  is,  that  the  cotton- mill  shall  only  l>e 
worked  by  day.  The  cotton-mill  has  not  been 
worked  by  night.  Shipping  policies  have  been 
referred  to.  In  them  a  reasonable  construc- 
tion is  put  upon  a  warrantv.  Where  there  is 
a  warranty  that  a  ship  shall  sail  (rom  port  with 
convoy,  it  may  sail  from  one  port  where  it  is 
taking  in  cargo  to  another,  which  is  the  port  of 
rendezvous  for  the  convoy,  and  then  sail  with 
convoy,  and  it  will  have  complied  with  the 
warranty.    He  was  stopped. 

Lord  Denman,  C.  J. — ^The  Court  of  Exche- 
quer held,  in  the  case  of  H^hitehead  v.  Pricn^ 
that  unless  the  mill  itself,  and  not  a  part  of  it, 
as  the  steam-engine  and  shaft,  bad  been  worked 
during  the  night,  there  had  been  no  breach  of 
the  contract  in  point  of  fact.  Here  the  pten 
would  have  disclosed  a  sufficient  defence,  if  it 
could  have  stated  that  the  mill  itself  was 
worked  during  the  night.  But  such  was  nut 
the  fact.  You  cannot  say  that  the  mill  is 
worked,  if  only  the  steam-engine,  which  is 
lued  to  set  the  machinery  in  motion,  is  put 
into  action.  It  would  be  an  abuse  i)f  terms 
to  say  so :  for  instance,  if  there  was  a  pipe 
to  supply  water  for  the  use  of  the  manufac- 
tory, tne  steam-engine  might  work  all  night 
to  'fill  that  pipe  with  the  water  which  it  must 
supply  during  the  day ;  and  the  mill  might 
not  be  capable  of  being  worked  during  the  day 
if  this  was  not  done.  That  would  not  be 
a  working  of  the  mill  during  the  night.  Tliere 
is  not  any  allegation  in  the  plea^  which  in  the 
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terms  of  the  warranty  itself,  shews  that  v^- 
ranty  to  hare  been  broken. 

Mr,  Justice  Litilefittle.— The  terms  of  the 
warranty  ore  "  worked  by  day  only."  Here, 
It  is  said  that  the  mill  was  worked  by  ni^ht. 
The  shaft  and  steam  engine  may  have  been 
worked  by  night ;  but  that  is  not  a  breach  of 
the  warranty,  within  the  terms  of  the  war- 
ranty. This  plea  does  not  disclose  a  sufficient 
breach  of  the  warranty  for  us  to  say  that  the 
policy  has  been  avoided. 

Mr.  Justice  Patteton. — A  good  deal  depends 
in  my  mind,  on  the  words  used  in  the  warranty. 
What  is  the  meaning  of  the  expression  that  the 
mill  is  to  be  worked  by  day  only  ?  I  am  not 
prepared  to  say  that,  if  the  plea  had  shewn 
that  the  work  which  was  usually  carried  on 
hj  day  was  in  this  instance  carried  on  by 
Dight,  that  that  would  not  have  been  a  breach 
of  the  warranty ;  but  it  is  not  shewn  so  here. 
I  therefore  think  that  the  defence  disclosed  by 
the  plea  is  sufficient. 

Mr.  Justice  Coleridge. — As  this  plea  relies  on 
a  breach  of  warranty,  it  will  be  bad  if  all  the 
fiscts  stated  in  it  are  true  and  yet  the  warranty 
has  not  been  broken.  It  appears  to  roe  that  is 
so  here;  that  the  true  construction  of  the  war- 
ranty is,  that  the  usual  manufacture  carried 
on  in  this  mill  shall  be  carried  on  by  day  only. 
The  merely  setting  the  steam  engine'  ana  shaft 
at  work  during  the  night,  is  not  a  sufficient 
breach  of  this  warranty  to  enable  the  defen- 
dant to  contend  that  the  policy  is  avoided. 

Rule  absolute  for  a  new  trial  Mayall  v.  M/- 
/«r«/,  E.  T.  1837.    K.B.  F.J. 


QI70  WARRANTO. 

^  quo  warranto  trili  not  lie  for  the  ^ffiee  of 
guardian  of  the  poor  of  arty  u/tion  esta- 
blished by  the  Poor  Law  Commissioners. 

Mr.  Chilton  moved  for  a  rule  to  shew  cause 
why  a  (juo  warranto  should  not  issue,  calling 
upon  eighteen  persons  to  shew  by  what  autho- 
rity they  claimed  to  exercise  the  office  of  guar- 
dians of  the  poor  of  this  union.  The  affidavits 
on  which  he  moved,  disclosed  that  this  union 
was  composed  of  four  parishes ;  the  first  being 
that  of  Aston,  to  which  the  Poor  Law  Commis- 
sioners had  assigned  eighteen  guardians  :  the 
second,  Kirton,  which  had  one  guardian,  Sut- 
ton Coldfield  which  had  four,  and  Witham 
which  had  one.  The  voting  papers  ought  to  be 
left  with  the  resident  householders  who  bad 
paid  their  rates,  but  not  with  all  the  household- 
ers indiscriminately.  Yet,  in  this  instance, 
the  voting  papers  was  lett  indiscriminately 
with  all  the  rated  inhabitants,  whether  they 
had  paid  their  rates  or  not.  'i'hat  is  tiie  objec- 
tion on  which  the  election  of  these  persons  is 
impugned.  The  chief  question  in  the  first  in- 
stance will  be,  whether  a  ifuo  warranto  will 
lie  for  such  an  office  as  that  of  [guardian  of  the 
poor?  In  Comyn's  Digest*  it  is  said,  that  a 
quo  warranto  lies  where  any  new  jurisdiction  or 
public  trust  is  exercised   without  authority. 


though  such  Jurisdiction  is  not  an  usurpation 
on  any  franchise  of  the  Crown.  That  principle 
was  adopted  in  the  case  of  The  Kin^  v.  Nichol- 
son>  This  is  a  clear  case  of  a  new  jurisdiction 
or  public  trust,  and  therefore  falls  wiihiu  that 
rule ;  and  the  quo  trarronto  may  be  granted, 
though  the  office  does  not  infringe  on  any 
franchise  of  the  Crown. 

Lord  Denman,  C.  J  —We  think  we  are  not 
at  liberty  to  depart  from  the  authority  of  the 
case  of  The  King  v.  Ramsden,'^  where  wc  hdd 
that  ^quo  warranto  did  not  lie  for  the  office  i»f 
churchwarden. 

Per  Curiam.^Rvle  refused.—/*  re  the  Jston 
Union,  E.T.  1037.    K.B.  F.J. 


«  Tit.  Quo  ffarranto. 


%in%'i  Umt^  practice  Court 

PROCBEDtNGS  ON  BAIL  BOND. — MERITS. 

//  is  not  necessary  on  moving  to  set  asidtf 
regular  proceedings  on  the  Itnil  bond,  ou 
payment  of  costs,  to  shew  that  the  ruleftr 
the  alhwanee  of  bail  has  /teen  obtained.  In 
the  affidavit  of  merits,  the  defendant  may 
to  his  defence  as  good  **  as  advised.** 


This  was  an  application  to  stay  proceedings 
on  the  bail  bond  on  payment  of  costs.  Tlie 
application  was  made  on  behalf  of  the  defen- 
dant. 

Mansel  appeared  to  shew  cause  against  the 
rule,  and  took  two  objections  to  the  applica- 
tion, first,  that  the  a<fidavit  did  not  state  that 
a  rule  had  been  obtained  for  the  allowance  of 
bul,  and  it  was  sworn  that  no  such  rule  had 
been  obtained  ;  secondly,  that  the  affidavit  of 
merits  was  deficient.  The  defendant  only 
swore  that  he  had  a  good  defence,  and  '*  on 
the  merits,  as  he  is  adrised  and  believes," 
This  was  a  mere  qualified  allegation  in  the  affi- 
davit, whereas  the  practice  of  the  Court,  as 
recognised  by  the  repeated  decisions  of  the 
Court,  reouired  that  the  statement  should  be 
direct  and  unconditional.  If  the  defendant 
had  real  merits,  he  could  swear  to  them  vrith- 
out  the  qualification  of  other  persons'  advice. 
At  any  rate,  he  might  state  by  whom  he  had 
been  advised.  If  he  had  said,  that  the  advice 
had  been  received  from  his  legal  advisers, 
there  might  be  some  reason  for  such  a  state- 
ment; but  he  might  have  received  such  ad- 
vice from  some  person  who  was  quite  unable 
to  give  it.  The  affidavit  was  therefore  defi- 
cient. 

In  support  of  the  rule,  f/enderstm  contended 
that  the  affidarit  was  sufficient.  It  must  be 
presumed,  that  all  things  had  been  done  to 
complete  the  bail  according  to  the  practice  of 
the  Court,  as  it  was  sworn  that  bail  had  been 
put  in  and  perfected.  If  any  thing  wai  irre- 
gular in  the  putting  in  of  the  bail,  the  objec- 
tion should  have  been  taken  when  it  was 
sought  to  justify  them.  As  to  the  affidavit  of 
ments,  that  was  sufficient,  as  of  course  the  de- 
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fendant  could  only  be  ajudfre  of  the  excellence 
of  hu  delence  on  advice  which  others  ihould 
pve  him.  He  could  onlv  koow  of  the  facts : 
it  must  be  a  matter  of  advice  whether  it  was 
sufficient  or  not  in  point  of  law. 

lyiUimmiy  J.— I  think  the  affidaviuare  suffi- 
cient. 

Rule  absolute,  on  payment  of  costs. — Crtttby 
v./*/i^*,E.T.  1837.    K.B.P.  0. 


TIMS  FOR  PLBADIVO.*— 8UMU0N8. — STAY  OF 
PR0CKBD1.V08. 

If  a  summons  to  plead  several  matters  h 
taken  out^  and  it  is  made  retarnable  at  eU" 
9rn  o'ciock  on  the  morning'  of  the  enlarged 
time  for  pleading  empires,  it  is  a  stay  of 
proceedings. 

This  was  an  application  to  set  aside  an 
interlocutory  judgment  which,  it  was  allej^ed, 
had  been  sWned  too  soon.  Tlic  affidavits 
stated  that  the  time  for  pleadin^^  had  run  out 
«■  die  lOthof  Feliruary :  on  that  day  a  consent 
was  ^ven  by  the  plaintiff  for  a  week's  time  to 
plead.  Oa  the  17th,  a  summons  for  leave  to 
plead  several  matters  was  taken  out,  returnable 
on  the  18th,  at  eleven  o'clock  in  the  mominf(. 
On  that  morninj(,  at  the  opening  of  the  Judg- 
ment Office,  the  plaintiff  signed  judgment  for 
want  of  a  plea,  and  gave  notice  of  a  writ  of 
iaqniry.  This,  it  was  contended,  was  too  soon, 
as  the  summons  taken  out  for  leave  to  plead 
several  matters,  operated  as  a  stay  of  the 
plaintiff's  proceedings. 

Butt  shewed  cause,  and  contended  that  as 
the  time  was  enlarged i  and  not  original  time, 
for  pleading,  the  rule  with  respect  to  a  sum. 
mons  returnable  at  the  opening  of  the  Judg- 
meat  Office  being  a  stay  of  proceedings,  did 
not  apply. 

Doftling  appeared  In  support  of  the  rale. 

fTdiiams,  J.— I  think  the  fact  of  the  time 
being  extended  is  immaterial.  The  judg- 
ment was  signed  too  soon,  and  therefore  the 
rale  must  be  made  absolute  for  setting  it  aside, 
bat  without  costs. 

Rule  absolute  without  costs,— A^^ffCf^v  t. 
5AMr(f.£.T.  1837.    K.B.P.C. 


Crc^equrr. 

•UXURJB."— TIMl  OF  APFUCATOII  BT  BBBBIFF. 
— KJOOTB. 

fFhere  there  is  a  claim  set  up  to  goods  seized 
6y^  the  Sheriffs  he  should  i^ly  to  the  Court 
within  the  firtt  four  days  cfthe  succeeding 
tenUf  and  in  the  event  of  laches  in  th$s 
respect,  he  will  have  to  pay  the  cosU  of 
both  parties. 

This  was  a  Sfieiiff's  nde  under  the  Inter- 
pleader Act. 

Humfrep  appeared  on  behalf  of  the  execu- 
tion creditor — fFillmore  for  the  cluimaots, 
and  Batt  was  for  the  Sheriff. 


It  appeared  that  the  sdzure  was  made  on 
the  25th  November,  and  on  the  28th  a  notice 
was  given  to  the  Sheriff  that  the  goods  ha  1 
formerly  belonged  to  the  defendant's  mfe,  bii  t 
had  passed  into  the  hands  of  trustees  under  het- 
marriage  settlement.  It  was  now  contendeii 
on  behalf  of  the  execution  creditor  and  the 
claimants,  that  the  Sheriff  came  too  late ;  Cooha 
V.  Mian,  2  D.  P,  C.  1 1 ;  and  Redgway  v.  Fisher, 
3  D.  P.  C.  667. 

Butt  urged  that  no  inconvenience  had  re- 
sulted from  the  late  application  ou  behalf  of 
the  sheriff. 

Parke,  B. — 11ie  Sheriff  should  have  applied 
within  such  time  in  the  term  following  the 
seizure  as  would  have  enabled  the  parties  to 
have  shewed  cause  in  that  term,  lie  b  too 
late  now,  and  must  pay  the  costs  of  both  parties. 

Alderson,  B. — ^Tne  Sheriff  in  a  case  like  this, 
should  apply  within  the  first  four  days  of  the 
term. 

Rule  discharged  with  costs. — Beale  v.  Orer- 
/OM,  £.  T.  1837.  Exche^. 


PARTICULABS. —  MiaLBADINO    DBFKNDAMT^S 
ATTURMKT. — NBW  TRIAL. 

Unless  the  defendants  attorney  will  swear 
that  he  has  been  misled,  the  Court  will  not 
grant  a  rule  for  a  netc  trial,  on  the  ground 
that  the  plaintiff  gave  him  notice,  in  answer 
to  an  application  for  particulars,  that  cer^ 
tain  olffectfons  on  which  he  intended  to  rely 
were  set  forth  in  an  answer  to  a  bill  JUed 
by  the  defendant  in  Chancery,  and  were 
matters  of  law,  when  in  reality  they  turned 
out  at  the  tried  to  be  matters  of  fact. 

Hill  mowed  to  set  aside  the  verdict  which 
had  been  found  for  the  plaintiff  in  this  case. 
It  was  an  action  of  assumpsit  for  money  had  and 
received  to  the  plaintiff's  use.  The  particulars 
delivered  by  the  plaint^  before  the  trial,  stated 
the  demand  to  be  for  30/.,  paid  by  the  plaintiff 
to  the  defendant  as  a  deposit  on  the  sale  of  an 
estate,  to  which  the  plaintiff  had  failed  in  es- 
tablishing a  title.  A  summons  was  taken  out 
before  a  Judge  for  better  particulars,  which 
it  was  contenaed,  should  specify  the  nature  of 
the  objections  to  the  title;  but  on  its  being 
stated  to  the  Judge  that  the  objections  were 
matter  of  law  only,  the  summons  was  dismis- 
sed. Subsequently,  a  notice  was  given  by  the 
plaintiff's  attorney  to  the  defendant,  in  which 
It  was  stated  that  the  objections  were  fullv  set 
out  in  the  plaintiff's  an%wer  to  a  bill  in  Clian- 
eery,  which  had  been  filed  by  the  defendant. 
When  the  cause  came  on  to  be  tried  before 
Lord  j4binger,  C.  B.,  it  turned  out  that  tho 
defendant  was  tenant  in  tail  pf  the  property, 
and  that  he  had  executed  a  deed,  assigning  hif 
life  interest  upon  certain  trusts.  This  deed 
was  the  objection  to  the  title,  but  the  defen- 
dant alleged  it  to  be  a  fiorgery.  h  was  now 
urged  that  there  should  be  a  new  trial,  the 
notice  given  by  the  plaintiff's  attorney  to  the 
defendant  being  in  ftict  an  agreementlhat  jnat- 
ters  of  law  only  should  be  urged  in  objecting 
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Parkty  B.— Will  the  defendant's  attorney 
swear  that  he  verily  believed  the  plaintiff 
meant  to  confine  himself  at  the  trial  to  points 
of  law  only,  and  that  he  did  not  come  prepared 
to  meet  matters  of  fact  ? 

mU  answered  that  he  was  not  prepared  to 
make  such  an  affidavit. 

Parke,  B.— According  to  the  strict  rule,  a 
summons  should  have  been  taken  out  to  rescind 
the  undertaking,  on  which  the  Judge  at  cham- 
bers refused  to  order  further  particulars.  The 
defendant,  however,  does  not  appear  to  have 
been  misled ;  and  on  that  ground  the  rule 
must  be  refused. 

LordAbinger,  C.  B.— Had  the  application 
for  particulars  been  made  to  me,  and  I  had 
known  that  the  objections  were  stated  in  the 
answer  in  Chancery,  I  shouM  have  refused  it. 

Rule  refused.— CorrW/  v.  Cmie,  £.  T.  183?. 
Excheq. 
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ftOttiTe  of  EorHif . 

BILLS  FOS  8BC0MD  RBADINO. 

To  establish  Local  Courts.  \ 

Education  and  Charities.    iLordBroughi 

Pluralities  Preventioa.        f  ^ 

Residence  of  Clergy.         J  ' 

To  amend  the  Limitation  of  Real  Actions 

Act ^rd  Abinger. 

Recorders'  Courts. 

IN  coMMrrrBB. 

Commissions  for  taking  Irish  and  Scotch 

Affidavits .The  Lord  Chancellor. 

Municipal  Corporations. 


Hottite  of  Cammatttf. 

BILLS  TO  BB  BBOUOBT  IK. 

To  establish  Local  Courts... Mr.  Roebuck. 

To  abolish  Grand  Juries Mr.  Prime. 

To  consolidate  and  amend  the  Laws  relating 
to  Copyright,  in  Books,  Musical  Compo- 
utions.  Acted  Dramas,  Pictures  and  En- 
gravings, to  provide  remedies  for  the  vio- 
lation thereof,  and  extend  the  Term  of 

its  duration Mr.  Seijeant  Talfouid. 

To  extend  the  suffrage  of  Householders. 

Mr.  Hume. 
To  amend  the  Marriage  Act. 

Mr.  Wilks. 
P^sh  Vestries— To  abolish  Plural  Voting. 

Mr.  Wakley. 
To  amend  the  Law  relating  to  the  Property 
Qualification  of  Members. 

Mr.  Warburton. 


To  alter  and  amend  the  Law  relating 
Mortgages  on  Ships  and  Vessels. 

Mr.  G.  F.  Young« 

To  amend  the  Law  of  Costs  and  the  Gene- 
ral Issue    SirF.  Pollock. 

To  enable  Tenants  for  life  of  Estates  in       i 
Ireland  to  make  Improvements  in  their       ' 
Estates,  and  to  charge  the  Inheritance        | 
with  the  Monies  expended  in  such  Im- 
provements  Mr.  Lynch.        j 

To  repeal  the  Septennial  Act.  1  G.  1,  c. 

88 Mr.  Wm.  Williams. 

Mr.  D'Eyncourt. 

To  regulate  and ,  restrain  the  Power  of 
Judges  to  Commit  for  Contempt. 

Mr.  Charlton. 

To  exphun  the  Marriage,  and  Registration 
Acts   Lord  John  Russell. 

FOB  SECOND  BBADING. 

To  declare  and  amend  the  Law  relating  to 
the  Custody  of  Children  of  tender  age. 
and  to  regulate  the  operation  of  the  Writ 
of  Habeas  applicable  thereto. 

Mr.  Seijeant  Talfomd. 
To  amend  the  Law  of  Controverted  Elec« 

tions, Mr.  C.  Buller. 

To  amend  the  Law  of  Patents.    3 1st  May 

Mr.  Mackinnon. 

To  amend  the  Law  as  to  Offences  against 

the  Person     Mr.  A.  Trevor. 

For  regulating  the  Expenses  at  Elections, 

Mr.  Hume. 
To  consolidate  and  amend  the  Law.  relating 

to  Bribery  at  Elections.        Mr.  Hardy. 
To  amend  the  Law  of  Wills. 

The  Attorney  GeneniL 
Repealing  Usury  Law  on  Bills  of  Exchange, 
Freemens'  Adnussion  Bill. 

IK  COMMITTBB. 

For  amending  the  several  Acts  for  the 
Regulation  of  Attorneys  and  Solicitors. 

Mr.  Tooke. 

For  the  better  regulation  of  the  Offices  of 
Sheriff,  Undersheriff,  Deputy  Sheriff,  and 
Bailiff Mr  Tooke. 

Sheriffs'  Courts— To  extend  the  3  &  4  W. 
4,  c.  42,  *'  for  the  further  Amendment  of 
the  Law,  and  better  Administration  of 
Justice." ;....  Captain PecheU. 

For  the  better  Registration  of  Voters. 

llie  Attorney  General. 

Shire  HaUs.  Mr.  Solicitor  General. 

Prisons  Regulations Mr.  Fox  Maule. 

For  facilitating  the  Recovery  of  the  Posses- 
sion of  Tenements  after  the  determina- 
tion of  the  Tenancy Mr.  Aglionby. 

For  restraining  and  regulating  the  holding 
of  Benefices  in  Plurality,  and  amending 
the  Laws  relating  to  the  Residence  of  the 
Clei]gy.  Lord  John  RusselL 
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Offences  punishable  by  Transportadon 
for  life. 

Abolishing  the  punishment  of  death  in 
cases  of  forgery. 

Offences  against  the  person. 

Robbery  and  stealing  from  the  person. 

fiiirgkry  and  stealing  in  a  Dwelling 
House. 

Crime  of  Piracy. 

Burning  or  destroying  Buildings  and 
Ships. 

Abolidiing  the  punishment  of  Death  in 
certain  cases. 

Ab(^ishing  the  punishment  of  the  HUory.* 

For  extending  the  provisions  of  the  Uni- 
formity of  Process  Act.  Mr.  Elphinstone. 

To  regulate  the  Keeping  of  the  Public  Re- 
oatHs,   Mr.  C.  Builer. 

To  allow  certain  ezpences  on  Coroners  In- 
quests. The  Solicitor  General. 

CONSIOBaATION  OP  RBPOaTS. 

To  amend  the  Law  of  Debtor  and  Creditor, 
and  abolish  Imprisonment  for  Debt. 

The  Attorney  General. 

To  abolish  useless  Offices  in  the  Common 

Law  Courts,  and  Consolidate  the  Offices. 

Mr.  Serjeant  Goulbum. 


PASSBO. 


Annual  Indemnity. 


NOTES  OF  THE  WEEK. 


PROOBBSS  OP  TBK  LAW  BILLS. 

It  will  be  observed  by  the  preceding  List 
that  scarcely  any  progress  has  been  made 
during  the  past  week  in  any  of  the  Legal 
Measures  before  Parliament.  The  Attor- 
ney General  appears  to  have  given  up  the 
BiUs  in  his  charge  as  hopeless.  Several 
others  plso,  which  stood  for  last  Wednesday, 
"  dropped "  in  consequence  of  the  House 
having  been  counted  out.  The  extension 
of  the  Sherifis'  Courts  appears  now  to  be 
opposed  by  all  parties  as  an  objectionable 
measure :  and  we  understand  will  be  thrown 
out,  if  pressed  to  a  division  in  its  present 
shape. 


BXAKIKATION  OP  ATTOBKBTS. 

We  omitted  last  week  to  state  the  result 
of  the  re-ezaimnation  of  some  of  the  candi- 
dates of  last  Term.  Four  more  were  passed, 
and  one  was  further  postponed.  On  the 
whole,  therefore,  two  only  have  been  un- 
successful in  Easter  Term. 

llie  Examination  for  Trinity  Term  will 


probably  commence  on  Monday  the  5th  of 
June.  The  articles  of  clerkship  and  testi- 
monials of  due  service,  must  be  left  at  the 
toLW  Society,  between  the  22d  and  29th 
instant. 


CHANCERY   SITTINGS. 

HoIU  Court 

In  and  t^fter  Trinity  Term^  1837. 

In  Term,  ai  fFesimimter. 


Monday    • 

May  22 

1  Motions. 

Tuesday  . 

OQ  /  Petitions  inOeneral  Pa- 
•    ""l    per. 

Wednesday 

.    24) 

Thursday  - 

-    26/ 

Friday      . 

•    26  1    Heas.      I>eDrarren» 

Saturday  . 

.    27  )Causes,  Farther  Direc 

Mopday    • 

-    29  liwnh  &  Exceptions. 

Tuesday   - 

-    30  \  ^^ 

Wednesday 

.    3lj 

Thursday  - 

June  1  1  Motions. 

Friday      . 

-     2^ 

Satuiday  - 

-      3 

Pleas,      Demurrers, 

Monday    - 

.      6 

^Causes,  Further  Diree* 

Tuesday    . 

.     6 

tions,  &  Exceptions. 

Wednesday 

•  .  7J 

Thursday 

-  ,'  8  1  Motions. 

Friday      . 

0  \  Petitions  inOeneral  Pk- 
■        /per. 

IU*niamin^  Petitions, 

1^  [and  Pleas,  Demurrers, 

•    ^"  r  Causes,  Further  Direc- 

Saturday  - 

J  tions,  and  Exceptions. 

Monday    • 

*    12  1  Motions. 

4/ier  Term,  at  the  Rotte. 

Tuesday  - 

-  ^H 

'     Short  Causes,  after 
,  swearing  in  Soliclton. 

Causes,  Further  Directions,  and  Petitions  by 
Consent,  every  Tuesday,  at  the  Sitting  of 
the  Court. 


QUERIES. 


ftstD  o(  flttonifoif. 

ATTORKBTS'  LI  BN. 

A  and  B,,  attorneys  for  C,  have  in  their  pos* 
se?8ion  certain  title  deeds  l>f lons^ing  to  him  on . 
which  tliey  claim  a  lien.  A,  and  ^.  have  since 
dissolved  partnership,  and  each  of  them  have 
subsequently  duue  business  for  C  on  their  se- 
parate accounts.  Will  any  of  your  correspon- 
dents have  the  goodness  to  inform  me  whether 
the  lien  ivill  extend  to  the  separate  costs  of 
A'  and  B.^  subsequently  to  the  dissolution  of 
their  co-partnership,  with  the  authorities,  (if 
any)  warranting  their  opinion. 
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Qvmit.—EdUor's  Letter  Box. 


€amman  E«tD. 


RIGHT  OP  WAT. 


j4,  and  hU  aDcestors  beld  certain  property 
by  lease  for  the  greater  part  of  a  ceatury^ 
daring  which  period,  or  with  certainty  for  up- 
wards  of  thirty  years,  the  tenants  exercised  un 
undisputed  right  of  access  to  the  back  premi- 
aes  by  means  of  a  roadway,  leading  from  the 
street  to  a  private  field,  into  which  roadway  a 
door  opened  from  the  premises.  At  the  expi- 
ration of  the  period  mentioned,  ten  years 
since,  ^.  accepted  a  new  lease  4if  the  premises, 
and  rebuilt  the  house :  but  not  having  occasion 
at  that  time  for  access  to  the  back  premises 
from  the  roadway,  omitted  the  doorway  in  the 
new  wall  which  separati'^  his  property  from 
the  roadway.  Two  or  three  years  since  j4, 
erected  stables  &c.  adjoining  his  house,  and 
finds  occasion  for  the  old  access.    The  owner 

.of  the  field,  however,  has  in  the  meantime 
claimed  an  exclusive  right  to  the  roadway,  by 
putting  up  gates  and  a  lock.  J  am  desirous  of 
ascertaining  whether  1  correctly  understand 
Litiiedaie  J.,  to  hold  that  "  no  release  of  a 
right  of  way,  can  be  presumed  from  nou-user 
for  less  than  twenty  years,"  iu  Afoore  ?.  RaW' 
son,  3  B.  &  C.  339.  If  this  be  correct,  ^.  will 
be  justified  in  opening  a  doorway  iu  its  ancient 

.position  into  the  roadway,  and  using  it  as 
formerly;  and  also  in  removing  any  obstruction 
which  may  preclude  his  free  ingress  and 
egress.  The  opinion  of  some  of  your  corres- 
pondents  is  requested  as  to  the  right  of  ^., 
with  references  to  any  authorities  that  may 
bear  on  the  question. 

ESINA. 


PAATNSR8HIP. 

j4,  enters  into  partnership  with  B ,  for  which 
C.  is  to  pay  600/.,  300/.  down,  and  remidnder 
i4iy  three  100/.  instalments,  the  first  and  second 
/at  the  end  of  the  first  and  second  six  months, 
and  the  third  at  the  end  of  the  second  year, 
^^or  tlus  ji.  is  to  receive  out  of  the  clear  profits 
of  the  business  half  the  profits,  be  the  amount 
what  it  may^  but  at  least  200/.  per  annum : 
C,  joins  in  the  deed  of  copartnership,  and 
covenants  with  B,  to  pay  the  iQStolments  with 
u  proviso  that  if  the  inoiety  or  share  o^  A,  to 
l>e  actually  had  and  received  out  of  the  profits 
of  the  busmess^  clear  of  all  deductious  what- 
soever, shall  not  amount  to  200/.  per  annum, 
/7.  to  be  entitled  to  deduct  deficiency,  and  pay 
it  over  to  ^.  The  sum  of  50/.  each  is  placed  in 
the  hands  of  bankers  as  capital  j  C.  enters  into 
u  bond  to  perform  covenants  in  deed.  At  the 
end  of  three  months  ff.  finds  it  necessary  to 
^arry  on  the  business  to  borrow  100/.  C  lends 
it,  and  a  joint  promissory  note  is  given  to  C. 
for  that  sum,  to  be  repaid  at  the  .end  of  twp 
years,  when  the  last  instalme.njt  became  due  : 
at  the  end  of  the  first  year,  ^.  has  received 
^00/.  but  in  consequence  uf  bad  tlebts  and 
'defending  actions  for  B.;  there  is  a  snmll  sura, 
say  20/,  iu  hand  j  the  business  is  n  trifle  in  debt. 


Hay  dO/.,  and  the  good  debu  do  not  aino«nt  to 
more  than  100/.— is  C.  bound  to  pay  the  second 
installment  ? 


IM»  at  ^rapcrti;  antr  Canbrsanrtng. 

DOWER. 

In  1806  a  testator,  seised  in  fee,  (after 
charging  part  of  the  real  estate  with  an  annuity 
to  his  wife  for  life,)  devised  real  and  gave  per- 
sonal estate  (both  subject  to  debts  and  legacies) 
unto  F,  C.  his  heirs,  executors,  administrators 
and  assigns,  to  and  for  his  and  their  own  use 
and  benefit.  But  in  case  h\  C  died,  and  left 
no  child  living  at  his  death,  or  having  a  child 
who  should  die  in  his  life,  time  without  issue 
living,  then  testator  devised  the  real  estate  unto 
•/.  C  his  heirs  and  assigns  for  ever,  charged 
with  further  legacy  if*/.  6\  should  be  possesaed. 
F.  C,  became  seised  in  possession  after  testa- 
tor's death,  and  died,  (never  having  had  any 
issue)  leaving  a  widow.  Is  she  entitled  to 
dower?  R.  B. 


TOE  EDITOR'S  LETl-ER  BOX, 


According  to  the  wish  of  some  of  our 
subccriliers  in  the  country,  we  are  making  ar- 
rangements for  stamping  a  country  edition  of 
the  Legnl  Otnerver^  to  be  sent  by  the  post  on 
Saturday  evenings.  This  will  be  a  inerediange 
in  the  mode  of  transmission  of  part  of  the  im- 
pression, for  the  accomodation  of  such  as  de- 
sire it.  The  Work  itself  will  undergo  no 
change,  but  be  published  in  London  in  tlie 
same  form,  and  sent  by  the  booksellers  as 
usual,  to  those  who  do  not  wish  to  receive  it 
by  the  post.  The  alteration  will  probably  he 
commenced  next  month,  and  suliscribers  will 
please  to  give  directions  accordingly. 


The  Contents  and  Generallndex  of  Vol.XIII. 
of  the  ht^\  OlKserver  will  be  included  in  the 
Supplement  next  week. 

The  Letters  of  H.  P.  J.|  -Civis;"  M.  G. 
M. ;  and  "  A  Young  Articled  Clerk,*'  are  un- 
der considaration. 

The  Queries  of  C.  B. ;  M.  W.  i  W.  H. ;  and 
an  Anonymoud  Correspondent,  have  been  re- 
ceived. 

The  Second  Part  of  the  Analytical  Digest  for 
1837,  of  all  reported  Cases,  is  now  pubushed. 
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SATURDAY,  MAY  27, 1837. 


— -  **  Quod  maqris  iid  nob 

Pertinet,  et  nescire  malum  est,  agiUmus. 


HORAT. 


OF   TUB 

DEMURRABLE  POINTS  UNDER  THE 
NEW  RULES  OF  PLEADING. 


It  it  our  purpose  in  the  present  article  to 
•void  the  abstruse  qaostions  which  some  of 
our  readers  might  anticipate  from  the  above 
title,  and  to  confine  ourselves  to  what  is  of 
daily  use,  and  entirely  practical ;  though  we 
shall  be  obliged  to  blend  with  our  statement 
of  points,  a  brief  explanation  of  the  rules 
which  give  rise  to  them,  and  the  statement 
of  which  is  necessary  to  make  the  points 
inteiligible.  And  by  points  of  pleading,  we 
refer  exclusively  to  those  which  constitute 
what  may  be  called  the  Grammar  of  Plead- 
ing, and  relate  to  the  formal  propriety  of 
the  pleadings, as  distinct  from  the  theoretical 
and  logical  branches  of  pleading;  thus,  the 
statement  of  time  and  place  in  the  material 
allegations,  is  essential  to  the  formal  pro- 
priety of  the  pleadings ;  but  the  sufficiency 
of  the  matter  alleged,  and  its  relevancy,  are 
other  questions. 

By  a  recent  Rule  of  Court,  the  venue  in 
the  margin  is  to  be  considered  as  the  venue 
of  each  material  fact  or  allegation  ;  and  the 
same  rule  prohibits  tbe  statement  of  any 
venue  in  the  body  of  the  declaration  or  sub- 
sequent pleadings:*  and  this  is  the  first 
pcimt  to  which  we  call  our  readers'  attention, 
for  the  purpose  of  observing,  that  though  the 
statement  of  place  in  any  other  part  than 
the  margin  is  irregular  since  the  new  rule 
just  mentioned,  and,  as  an  irregularity,  would 
be  ordered  by  a  Judge  at  chambers  to  be 


•  Rule  7  H.  T.,  4  W.  4. 
TOL.  XIV.— WO.  399, 


struck  out.  and  the  costs  of  the  application 
would  be  given — yet  it  is  not  demurrable.* 
But  with  respect  to  time,  the  rule  requiring 
some  time  to  be  alleged,  still  remains  in 
force,  and  demurrers  for  the  want  of  this 
allegation,  have  recently  been  not  infre- 
quent :  thus,  "Where  in  a  count  upon  an  ac- 
count stated,  the  word  *'then,'*  was  omit- 
ted,— "upon  an  account  then  stated  be- 
tween them,"  it  was  held  bad  on  special 
demurrer,  though  the  declaration  contained 
the  usual  allegation  at  its  commencement, 
that  on  such  a  day  the  defendant  was  in- 
debted.*' In  another  case,**  a  defendant, 
evidently  presuming  on  this  decision,  de- 
murred to  a  count  for  goods  sold  and  de- 
livered, which  only  stated  that  the  defen- 
dant on  such  a  day  was  indebted  for  goods 
sold  and  delivered,  without  alleging  any 
time  at  which  they  were  sold  and  delivered ; 
but  the  Court  thought  the  count  good,  be- 
cause, if  the  defendant  was  indebted  oil 
such  a  day,  as  was  alleged,  the  goods  must 
have  been  be/ore  that  time  sold  and  de- 
livered ;  and  as  the  old  forms  run  thus, — 
"  for  goods  before  that  time  sold  and  de- 
livered,*' the  count  demurred  to  was  deemed 
equivalent.  This  decision  checked  the  im- 
pulse which  the  former  one  had  given  to 
the  practice  of  special  demurring ;  a  practice 
which,  if  employed  for  any  other  purpose 
than  to  secure  a  reasonable  precision,  fully 
merits  its  denomination,  as  "  a  sort  of  by- 
play, in  which  the  suitor  is  forgotten,  and 


b  Farmer  v.  Chnmpneps,  1  C.  M.  &  R.  369, 
Tawusend  v.  Gurnrp,  IH.  b%, 

c  Ferruton  v.  Mitchell,  2  C.  M.  &  R.  687  J 
Spver  V.  Thtlwfll,  M  692. 

d  Une  V.  Thelicell,  1  M.  &  W.  140. 
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his  interests  are  sometimes  lost,  and  always 
suspended."^ 

In  the  forms  of  declarations  given  hy 
the  Rule  of  Court/  in  actions  on  bills 
and  promissory  notes »  the .  count  after 
stating  the  peijy^  U^  which  |h€  bill  ogr  note 
is  drawn,  contains  the  following  allegation, 
"  which  period  has  now  elapsed  ;*'  and  it 
has  been  demurred  to,  as  not  shewing  that 
the  bill  or  note  was  due  before  the  plaintiff 
commenced  his  action.  •  In  the  first  case  in 
which  the  objection  was  taken,  the  Court 
countenanced  it  so  far  as  to  suggest  that 
the  plaintiff  had  better  amend  his  declara- 
tion, the  Court  inclining  to  think  that  the 
form  in  question,  though  good  when  it 
issued,  the  bill  being  then  the  commence- 
ment of  the  action,  became  bad  when  the  • 
Uniformity  of  Process  Act*  passed;**  but 
the  Question  was  re -considered  in  a  subse- 
quent case,  and  the  Court  decided  the  alle- 
gation, '"  which  period  has  now  elapsed " 
sufficient,  unless  it  appears  by  the  declara- 
tion that  the  action  was  commenced  before 
there  was  a  cause  of  action.*  This  decision 
again  gave  a  useful  check  to  the  impulse 
whicli  the  former  one  had  given  to  the 
practice  of  demurring. 

A  plea  pleaded  generally,  or  not  expressly 
restricted  to  a  part  of  the  declaration,  was 
before  the  new  rules  of  pleading  taken  to 
be  pleaded  to  the  whole  declaration,  and 
was  demurrable,  if  it  did  not  afford  an  an- 
swer to  any  part  of  the  declaration.  From 
a  mere  misconception  of  the  meaning  of 
one  of  the  new  rulea.  which  dispenses  with 
certain  formal  commencements  and  conclu- 
sions of  the  different  pleadings,  it  was  sup- 
posed that  the  Court  would  look  at  the 
matter  of  the  plea,  and  apply  it  to  the  count 
\Q  which  it  might  be  exclusively  applicable ; 
as  for  example,  if  there  was  a  count  on  a 
bill  and  a  count  for  goods  sold  and  deliver- 
ed«  and  a  plea  of  non  accepit  was  pleaded 
generally,  it  was  supposed  that  the  Court 
would  appropriate  the  plea  to  the  count  to 
which  it  was  truly  applicable,  and  allow 
the  plaintiff  lo  aign  judgment  for  want  of  a 
plea  to  the  rest^of  the  declaration ;  but  such 
was  not  the  decision  when  the  question 
came  for  adjudication;  for,  where,  to  a 
declaration  on  a  bill  of  exchange  and  on  an 
account  stated,  the  defendant  pleaded,  first, 

c  Theobald's  Letter  to  Lord  Denman,  in 
answer  to  the  (fuestioo,  "What  is  Special 
Pieadinsr." 

'  T.  T.  I  W.  4. 

8r  2  W.  4,  c.  3JK 

^  Afihntt  V.  Aeleii,  1  M.  &  W.  ^09. 

i  Owen  V.  Waters,  1  M.  &  \V.  91. 


that  he  did  not  accept  the  biU,  and,  secondly,  ' 
that  he  did  not  account;  and  both  these 
pleas  were  pleaded  generally  and  without 
restriction,  and  it  was  argued  that  their  Ian-  i 
gu^e  sufiiotently  shewed  that  they  were 
pleaded,  the  one  (o  pne  ^ount,  and  the 
otter  to  the  other ;  the  Court  thought  that 
each  must  be  considered  as  pleaded  to  the 
whole  declaration,  and  therefore  that  they 
were  demurrable,  because  the  first  could  have 
no  sensible  application  to  the  second  count, 
nor  the  second  to  the  first  count  ;<- though 
we  should  add,  that  the  immediate  question 
before  the  Court  was,  whether  the  plaintiff 
was  entitled  to  sign  judgment,  which  he 
had  done:J  and  in  a  somewhat  later  case, 
the  Court  of  Bxchequer,  decided  that  a  plea, 
the  matter  of  which  answers  only  part  of 
the  declaration,  must  be  expressly  restricted 
to  that  part,  and  if  pleaded  without  restric- 
tion, it  must  be  taken  to  be  pleaded  gene- 
rally to  the  whole  declaration  ;  and  there- 
fore, .  in  the  case  before  the  Court  the  plea 
was  bad ;  for  to  a  declaration  consisting  of 
two  counts,  one  on  a  bill,  the  other  on  an 
account  stated,  it  was  only  pleaded  that  th0 
defendant  did  not  accept  the  bill  in  the 
declaration  mentioned,^ 

Amongst  the  cases  most  severely  .  eon- 
tested  under  the  new  rules,  are  those  which 
have  terminated  in  the  establishment  of  a 
general  replication  of  de  injuria,  in  acti(Hi» 
of  debt  and  assumpsit,  where  the  matter  of 
the  plea  is  analogous  to  the  pleas  to  which 
de  uyuria  could  be  well  replied  in  other  ac- 
tions;  the  admissibility  or  non-admisat*' 
bility  of  this  replication,  turned  on  the  well- 
known  rule  of  pleading,  that  issues  must  be 
single,  aa  contradiatinguiahed  from  being 
multifarious;  and  by  multifariousness  was 
meant,  taking  issue  on  several  facts,  where 
one,  apart  from  the  rest,  would  detttrmiiie 
the  right  of  the  action.  The  old  plea  of 
the  general  issue  had  predaded  this  ques- 
tion :  but  when,  in  an  action  on  a  bill,  the 
defendant  came  to  disclose  the  history  of 
the  bill  for  the  purpose  of  excusing  hiinself 
from  the  payment  of  it,  the  natujre  and 
quality  of  the  plea  had  to  be  considered, 
and  the  Courts  regarding  the  plea  as  aa 
excuse,  at  length  decided  that  the  whole  of 
the  plea  might  be  put  in  issue,  and  allowed 
the  plaintiff  to  do  so,  by  alleging  that  the 
defendant  of  his  owa  wrong,  sad  without 
the  cause  by  him  alleged,  broke  his  promise  : 
for  though  several  allegatioiui  are  thus  put 
in  issue,  yet  they  amount  collectively  lo 

J  f^'ere  v  G outdoor tmsrh,  1  Scott.  265. 
^  Putney  v.  Swana,  2  M.  &  W.  73. 
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bat  one  ground  of  defence,  namely,  tliat 
tiie  plaintiff  is  not  the  bond  /ide  holder  of 
the  bQl,  or  has  not  a  good  title.^ 

We  most  not  omit  to  notice  the  points 
dedded  with  respect  to  the  mode  of  plead- 
ing to  actions  on  bills  and  ph>miS8ory  notes, 
vhen  the  defendant  intends  to  impeach  the 
plaintiff's  title,  either  on  the  ground  of  fraud 
or  want  of  consideration.  To  plead  that  a 
pn>mi8Bor]r  note  was  made,  or  a  bill  of  ex- 
change accepted,  without  consideration,  or 
any  odier  form  of  plea  which  merely  denies 
die  existence  of  any  consideration,  is  bad, 
beoause  it  is  neither  the  denial  of  any  thing 
alleged  in  the  declaration,  nor  is  it  the 
statement  of  any  fact  which  avoids  the  or- 
dinary legal  presumption  that  the  note 
was  made,  or  bill  accepted  for  a  considera- 
tion t  such  a  j^ea  therefore  is  demurrable  : 
for  if  the  drawer  sues  the  acceptor,  and  it 
was  an  accommodation  acceptance,  that  fact 
should  he  alleged,  or  it  should  be  alleged  if 
the  fact  were  so,  that  the  defendant  ac- 
cepted the  hill  and  delirered  it  for  a  special 
purpose ;  e,  g.  to  get  it  discounted  for 
him  the  defendant,  and  that  no  value  wa& 
giren  to  him  ;  or  if  the  drawer  of  a  bill,  ac- 
cepted under  such  circumstances,  has  parted 
with  it,  and  the  afitton  \BhyK  third  person, 
tken  it  must  go  on  to  aUege  some  fact 
difeetiy  impeaching  the  plaintiff's  title,  e.  ff. 
tbMt  the  plaiflttff  tdok  it  with  notice  of  the 
hct  alleged  as  the  defect  of  the  drawer's* 
title ;  tiiongh  it  is  to  be  observed  that  when 
once  the  defendant  has  alleged  fraud,  as  for 
exnaple,  fraud  on  the  part  of  the  drawer, 
he  has  destmyed  the  presumption  of  law, 
wfaa^  would  otherwise  prevail  in  favour  of 
safaaequeat  parties,  and  which  would  render 
it  necessary  for  him  still  to  go  on  impeach- 
ing in  a  special  manner  the  title  of  the  sub- 
sequent holders ;  but,  the  presumption  des- 
troyed, the  delendatit  may  then,  it  seems, 
deny  in  a  general  way  thstt  the  plaintiff  is  a 
holder  for  valoe,  and  he  is  not  obliged  to 
go  on  with  the  history^of  the  bill  through 
the  hands  of  Levy  David,  and  David  Levy, 
and  the  i^st  of  the  tribe  of  Jacob. 

There  are  a  few  minor  points  of  which  a 
bare  mention  will  be  sufficient;  such  as, 
that  m  debt,  ••  never  indebted,"  is  an  im- 
peiatffe  form,  and  the  defendent  is  not 
entitled  to  substitute  an  equivalent  ex- 
presaicm :  thus,  it  is  demurrable  to  plead  in 


\I$MC  V.  Fnrrer,  1  M.  Ic  W.  66.  Lord 
.^At^fT'f 'jadgment  is  too  long  for  insertion ; 
but  we  recommeod  its  perusal,  as  a  luminous 
statement  of  the  law,  and  as  distinKUisbed  by 
the  fl^racefulness  so  characteristic  of  that  learn* 
e<f  Judge's  style  and  elocution. 


debt  that  the  defendants  never  did  owe  :  ■» 
but  the  proper  replication  to  a  plea  of 
set-off  is  still  nit  debet ;  °  a  plea  of  pay- 
ment confesses  and  avoids  the  action ;  and 
even  in  debt  is  not  a  denial  of  any  thing 
alleged  in  the  declaration;  it  therefore 
should  conclude  with  a  verification  :^  and  if 
it  is  a  plea  of  payment  of  money  into  court, 
it  is  bad«  unless  it  concludes  with  a  prayer  of 
judgment  to  the  further  maintenance  of  the 
action  :P  and  if,  besides  the  common  counts 
under  which  the  plaintiff  is  only  bound  to 
prove  a  cause  of  action  to  some  amount, 
and  not  to  the  amount  alleged,  there  is  a 
cotint  on  a  bill  of  exchange,  and  he  pays 
money  into  Court,  it  seems  the  plea  ought 
to  specify  how  much  is  paid  on  such  first 
count,<>  but  the  payment  as  to  the  other 
counts  may  be  general ;  the  reason  of  which 
is  too  subtle  tot  us  to  explain  without  too 
long  a  digression. 

The  several  money  demands  commonly 
inserted  in  the  declaration,  are  since  their 
abridgment,  as  they  were  before,  several 
counts ;  and  therefore  a  plea  treating  them 
collectively  as  one  count,  is  demurrable/ 

With  thfs  we  shall  conclude  for  the  pre- 
sent, but  shall  probably  renew  the  subject 
from  time  to  time,  according  to  the  progress 
of  the  decisions. 


ON  THE  CONSTRUCTION  OF  THE 
NEW  STATUTE  OF  LIMITATIONS, 
3«i4  W.4,  c.  27. 


Bt  the  2d  section  of  the  3  &  4  W.  4,  c. 
27,  it  is  enacted  that  no  person  shall  make 
an  entry  or  distress,  or  bring  an  action  to 
recover  any  land  or  rent  but  within  20  years 
next  alter  the  time  at  which  the  right  to 
make  such  entry  or  to  bring  such  action  shall 
have  first  accrued  to  some  person  through 
whom  he  claims;  or  if  such  right  shall  not 
have  accrued  to  any  person  through  whom 


«  Smedlet/  v.  Joyce^  4  Dowl.  Prac.  Cai.  421 . 

n  Idem,  422,  fi.  (^).  In  this  ca«e  the  de- 
fendant, to  a  plea  of  set-off,  replied  that  he  was 
never  indebted :  the  secondary  refused  to  re- 
ceive evidence  of  p^ment  of  pnrt  of  the  sura 
claimed  by  the  set- off  <  and  Patteson,  J.»  held 
rightly.  It  would  seem,  therefore,  that  part 
payment  cannot  be  proved  under  a  pUa  of 
never  indebted ;  for  the  set-off  is  in  the  nature 
of  a  declaration,  and  the  replication  to  the  plea 
of  set-off  is  a  pUa  to  the  set -off. 

o  Maek  V.  Rasf,  4  Dowl.  Prac.  Cas.  206. 

p  Sharmttn  v.  Sirvenson,  2  C.  M.  &  R.  76. 

q  Jourdain  v.  Johnson,  2  C.  M.  &  R.  5S5. 
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he  claims,  then  within  20  years  next  after 
the  time  at  which  the  right  to  make  such 
eutry  or  distress,  or  to  bring  such  action, 
shall  have  first  accrued  to  the  person  making 
or  bringing  the  same.  And  by  the  7th  sec. 
it  is  enacted^  that  when  any  person  shall  be 
in  the  possession  or  receipt  of  the  profits  of 
any  land,  or  in  receipt  of  any  rent  as  tenant 
at  will,  the  right  of  the  person  entitled  sub- 
ject thereto,  or  of  the  person  through  whom 
he  claims  to  make  an  entry,  or  bring  an 
action  to  recover  such  land,  shall  be  deemed 
to  have  first  accrued  either  at  the  determina- 
tion of  such  tenancy,  or  at  the  expiration  of 
one  year  next  after  the  commencement  of 
such  tenancy,  at  which  time  such  tenancy 
shall  be  deemed  to  have  determined. 

In  a  late  case^  the  circumstances  were  as 
follows  I —  A,  was  seised  in  fee  of  lands,  and 
permitted  B.  to  occupy  them  twenty  years 
previously  to  his  death,  which  happened  in 
1 S31.  A.  died  in  Sept.  1833,  and  the  de 
lendant,  who  was  the  son  and  heir  at  law  of 
B,  occupied  till  1836.  On  an  ejectment 
brought  by  the  devisees  of  ^.,  it  was  found 
by  the  jury  that  the  possession  of  B.  was 
not  adverse  to  ^.,  and  it  was  held  that  the 
right  of  action  in  the  devisees  was  not  barred 
by  the  2d  &  7th  sections  of  the  3  &  4  W. 
4,  c.  27,  but  was  saved  by  the  15th  section 
of  that  statute,  being  brought  within  five 
years  from  the  passing  of  the  act 

In  another  very  late  case  the  facts  were 
these :  John  Salter,  the  father  of  the  defend- 
ant, by  his  will,  duly  made  and  published,  de- 
vised the  property  therein  mentioned  to  trus- 
tees, to  the  intent  that  they  should,  out  of 
the  rents  and  profits,  pay  to  John  Salter 
the  defendant,  during  the  term  of  his  natural 
life,  an  annuity  or  clear  yearly  rent  of  30/. 
by  four  quarterly  payments,  to  commence 
on  the  fint  quarterly  day  of  payment  after 
his  decease ;  with  a  power  of  distress  if  the 
annuity  should  be  in  arrear  for  20  days  next 
after  any  quarterly  day  of  payment.  The 
testator  died  in  1804,  without  having  re- 
voked or  altered  his  will ;  and  on  the  1 7th 
of  March,  1835,  the  defendant  distrained 
for  870/.  for  twenty-nine  years  arrears  of 
the  annuity,  ending  at  Christmas,  1835 
and  the  question  was,  whether  this  action 
was  barred  by  the  late  statute.  The  Court 
of  Common  Pleas  held  that  it  was.  Lord 
C.  J.  Tindal,  in  delivering  judgment,  said, 

"  Upon  reference  to  the  statute  3  &  4  W. 
4,  c.  27,  it  appears  to  have  provided  two 
distinct  periods  of  limitation,  within  which 
all  distresses  for  arrears  of  annuities  must  be 
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made  :  the  two  periods  being  prescribed  iil 
respect  of  claims  and  objects  in  their  own 
nature  perfectly  distinct.     The  second  sec«« 
tion  contemplates  and  provides  for  the  case 
where  the  right  or  title  to  the  annuity  itself 
is  disputed ;  and  directs,  '  that  no  person 
shall  make  a  distress  for  any  rent,  but  within 
20  years  next  after  the  time  at  which  the 
right  to  make  such  distress  shall  have  first 
accrued  to  the  person  making  the  same/ 
The  4  2d  section  contemplates  and  provides 
for  the  case  where  the  title  to  the  annuity 
is  not  disputed,  but  the  distress  is  made  for 
arrears  due ;  and  for  that  purpose  directs^ 
'  that  no  arrears  of  rent  shall  be  recovered 
by  any  distress,  but  within  six  years  next 
after  the  same  respectively  shall  have  be- 
come due.'    The  second  issue  arises  upon  a 
plea  in  bar,  framed  upon  the  second  section } 
the  last  issue  arises  upon  a  plea  in  bar,  in* 
tended  to  be  framed,  though  not  accurate^ 
ly  or  aptly  firamed,  on  the  4 2d  section. 
It  is  manifest,  that  the  fiacts  found  in  the 
special  verdict  will  bring  the  case  precisely 
within  the  provision  of  the  second  section 
of  the  Act,  unless  ^at  section  is  to  be 
governed  and  controlled,  not  simply  ex- 
plained and  construed,  by  the  third ;  that  is, 
unless  the  3d  section  does  in  terms  exclude   - 
from  the  operation  of  the  2d  the  claim  of 
any  person  whose  right  to  a  rent  is  derived 
under  a  wiU,  by  reason  of  tlie  words  •  other 
than  by  will '  which  are  found  in  the  8d 
section.     And  when  this  case  was  originally 
before  the  Court  upon  a  motion  for  a  new 
trial,  after  the  rule  had  been  made  absolute 
upon  a  ground  perfectly  distinct  firom  that 
which  is  now  before  us,  an  opinion  was  ex- 
pressed by  the  Judges  then  in  Court,  that 
the  present  case  was  excluded   from  the 
operation  of  the  2d  section,  by  reason  of 
its  not  being  comprehended  within  the  3d  ; 
whic^  3d  section  appeared  to  us,  upon  a 
more  hasty  view,  to  contain  an  enumeration 
of  instances  to  which  only  the  2d  section 
could  be  held  to  be  applicable.     For  myself, 
however,  I  am  ready  to  admit,  and  I  am 
authorized  at  the  same  time  to  say  the  same 
for  my  three  brethren  who  were  then  in 
Court,  that  the  further  argument  which  we 
have  heard  on  this  point,  when  brought  di- 
rectly before  ns  for  judgment  upon  the  re- 
cord, and  the  further  opportunity  for  con- 
sideration  which  has  been  afiforded  us,  has 
induced  us  to  alter  the  opibion  we  then 
formed,  and  that  we  think  (in  which  my 
brother  Vaughan  entirely  concurs  with  us), 
that  this  case  is  governed  by  the  2d  section 
of  the  statute,  which  under  the  fticts  found 
in  the  special  verdict,  affords  a  bar  to  all 
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daim  and  title  to  the  annuity.  That  the 
case  must  have  been  governed  by  the  2d 
section,  if  that  section  had  stood  alone, 
cannot  be  doubted ;  and,  upon  a  more  close 
examination  of  the  3d  section,  the  object 
and  intent  t)f  it  seem  to  us  to  be  no  more 
tfaaa  this:  to  explain  and  give  a  con- 
struction to  the  enactment  contained  in  the 
second  clause,  as  to  '  the  time  at  which  the 
right  to  make  a  distress  for  any  rent  shall 
be  deemed  to  have  first  accrued/  in  those 
cases  only  in  which  doubt  or  difficulty  might 
occur;  leaving  every  case  which  plainly 
6Jl8  within  the  general  words  of  the  2d 
•ection,  but  is  not  concluded  amongst  the 
instances  given  by  the  3d,  to  be  governed 
by  the  operation  cf  the  2d.  Many  reasons 
concur  to  shew  that  such  must  be  the  just 
construction  of  the  Act.  In  the  first  place, 
if  it  had  been  intended  that  the  3d  section 
should  limit  the  application  of  the  2d  to 
diose  cases,  and  those  only,  which  are 
enumerated  in  the  3cl,  it  might  justly  have 
been  expected  that  words  would  have  been 
employed  to  express  clearly  and  distinctly 
such  an  intention.  But  in  this  section  tliere 
are  no  words  that  can  be  said  directly  to  ex- 
dade  all  instances,  except  those  enumerated 
in  the  3d  section.  Again,  if  the  words 
*  granted  by  any  instrument  other  than  by 
will»*  were  to  be  held  to  prevent  the  appli- 
catioa  of  the  statutory  limitation  of  20  years 
to  claims  of  land  or  rent  granted  by  will,  it 
would  be  at  direct  variance  with  other  parts 
of  the  statute,  for  the  instance  in  the  3d 
section,  immediately  following  that  now  un- 
der consideration,  which  provides  for  cases 
of  claims  in  respect  of  estates  in  reversion 
or  remainder,  '  or  other  future  estates  or 
interests,'  is  large  enough  to  comprehend 
and  would  comprehend  all  executory  de- 
vises ;  and  again,  sec.  40  expressly  provides 
for  the  case  of  any  legacy.  And  indeed, 
the  words,  *  by  any  instrument  other  than 
by  will,'  carry  the  matter  no  further  than  if 
the  3d  section  had  proceeded  by  attempting 
to  enumerate  every  species  of  instrument  by 
which  an  estate  in  bmd  or  rent  could  have 
been  granted,  and  had  omitted  to  mention 
a  will,  in  which  case  the  only  inference  that 
could  be  drawn  from  such  omission  would 
have  been,  that  the  case  not  being  enume- 
rated in  the  3d  section,  fell  back  upon  the 
general  provision  contained  in  the  2d.  In- 
deed, unless  this  is  held  to  be  the  true  con- 
struction, the  case  which  is  likely  to  occur 
perhaps  with  the  most  frequency,  viz,  the 
devise  of  an  estate  in  possession  in  land,  or 
of  an  estate  in  possession  in  a  rent  charge 
fint  created  by  the  will,  would  be  altogether 


unprovided  for  by  the  statute.  For  the 
third  class  of  instances  enumerated  in  sec. 
3,  describes  the  grant  to  be  '  by  a  person 
being  in  respect  of  the  same  estate  or  in-* 
terest  in  the  possession  or  receipt  of  the  pro^ 
fits  of  the  land,  or  in  the  receipt  of  the  rent,' 
a  description  which  can  neither  apply  to  the 
case  of  a  devisee  of  a  particular  estate  in 
land,  or  of  a  newly  created  rent ;  for  the 
devisor  who  has  by  his  will  carved  an  es- 
tate in  land  out  of  the  estate  ik  hereof  he 
was  seised,  can  never  be  said  to  have  been 
possessed  in  respect  of  the  same  estate  or 
interest  as  that  claimed  by  the  devisee ;  still 
less  can  the  devisor  who  creates  a  new  rent 
charge  by  his  will,  be  said  to  have  been  in 
the  receipt  of  the  rent.  The  case  therefore 
under  discussion,  not  flailing  within  the  3d 
section,  but  falling  within  the  clear  and 
unambiguous  terms  of  the  2d,  we  hold  to  be^ 
governed  thereby ;  that  the  claim  and  title 
of  the  defendant  Salter  to  the  annuity,  is 
barred  by  the  lapse  of  twenty  years,  since  hia 
right  to  distrain  first  accrued  i  and  that  the 
verdict  upon  this  issue  must  he  returned  for 
the  plaintiff."* 


PRACTICAL  POINTS    OF   GENERAU 
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WHAT  WAOBRB  ARB  ILLEGAL. 

A  WAGBB  in  not  illegal  unless  contrary 
to  morals  or  public  policj,.  Gooi  v.  Elliott,  3> 
T.  R.  693  ;  De  Costa  v.Jones^  Cowp.  729. 
Thus  a  wager  upon  the  event  of  a  suit  at 
law,  has  been  heM  legal,  Jones  v.  Randall,, 
Cowp.  17.  A  wager  upon  the  event  of  an 
election,  is  illegal^  as  it  might  lead  to  bribery,. 
Allen  V.  Heam,  1  T.  R.  56^  So  also  a 
wager  by  which  A.  was  to  receive  from  B, 
100  guineas  on  the  3lst  of  May,  1802.  in 
consideration  of  paying  to  him  a  guinea  a« 
day  as  long  as  Napoleon  BuonapsSrte,  then 
first  consul  of  the  French  republic,  should 
live,  was  held  void  on  the  grounds  of  im- 
moraHty  and  impolicy,  Gilbert  v.  Sykes,  1 6 
East,  150.  The  point  most  recently  dis- 
cussed on  this  subject  has  been,  whether  a 
wager  on  the  price  of  foreign  stQcks  is  not 
illegal  by  statute  or  common  law.  We  have 
recentiy  stated  the  cases  on  the  construction 
of  the  Stock  Jobbing  Act,  7  Geo.  2,  c.  8, 
in  which  it  has  been  held  that  the  Act  does, 
not  extend  to  what  is  called  stock -jobbing 
in  the  fbreign  funds.  Wells  v.  Porter,  2  Bing^ 
722,  N.  C. ;  and  Oakley  v  Rigby,  2  Bing, 

a  James  ?.  Salter,  3  Bing.  544,  N.  C. 
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732,  N.  C.  stated  V^  L.  O.  218;  ^nd  it 
has  recently  been  held  that  a  wager  on 
the  price  of  foreign  stocks  is  not  illegal. 
In  the  case  of  Paierson  v.  Powell,  9  Bing. 
320,  an  engagement  in  consideration  of 
forty  guineas  to  pay  one  hundred  pounds  in 
case  Brazilian  shares  should  be  done  at  a 
certain  sum  on  a  certain  day,  subscribed  by 
several  persons,  each  for  themselves,  was 
held  a  policy  of  insurance,  and  void  under 
the  14  Geo.  3,  c.  48;  but  with  respect  to 
the  wager,  Tin^l,  C.J.  said,  unless  we  were 
to  give  a  judgment  contrary  to  all  the  de- 
cisions, from  Good  V.  Elliott  down  to  the 
present  time,  we  have  no  right  to  say  that 
a  wager  on  tbe  price  of  foreign  stock  is  void 
at  common  law.  At  common  law  wagers 
are  not  illegal,  except  such  as  involve  a 
breach  of  law  or  morals,  or  affect  the  public 
policy  of  the  com^try  ;  but  as  I  do  not  con- 
ceive any  such  consequences  necessarily  re- 
sulting from  this  wager,  I  see  no  ground  on 
which  it  is  void  at  common  law.  Morgan  v. 
Pehrer,  3  Bing.  N.  C.  457. 

NOTICES  OF  NEW  BOOKS, 


A  Praetie^  Treatise  en  the  Law  of  Trusts 
and  Trustees.    By  Thomas  Lewin,  ^sq. 
of  Ldncoln's  Inn,  Barrister  at  Law.  Lon- 
don :  A.  Maxwell,  1837. 
This  is  an  able  work  on  Trusts  and  Trus- 
tees,— a  branch  of  the  law  ol  great  extent 
and  practical  importance^    We  ttunk  tbe 
Author  has  bestowed  great   pains  iu  its 
composition,  and  that  it  is  entitled  to  rank 
amongst  the  standard  works  of  the  profes- 
sion. After  an  introductory  view  of  the  rise 
and  progress  of  Trusts^  Mr.  Lewin  arranges 
the  materials  of  bis  subject  ki  the  following 
method : 

The  First  Part  treats  of  the  Definition, 
J^tribution^  suod  Creation  of  Trusts,  under 
the  heads  of:  1.  Definitiou  of  a  trust. 
2.  The  different  kiAds  of  trusts.  3.  The 
creation  of  trusts,  by  the  act  of  a  party,  aad, 
who  may  declare  a  trust.  ^.  llie  forma- 
lities to  be  observed  in  the  creation  of 
trusts.  5.  In  what  words  a  trust  may  be 
declared.  6.  Who  may  be  trustee.  7.  Of 
vesting  the  legal  estate  in  the  trustee.  8. 
Who  may  be  cestui  que  trust.  9.  What 
consideration  ^ill  support  the  trust.  10.  Of 
the  object  proposed  by  the  tnwt.  U. 
Creation  of  trusts  by  act  or  operation  of 
law. 

The  Second  Part  relntea  to  the  estate 
and  office  of  a  trustee,  and  comprises  :  12. 
The  disclaimer  and  acceptance  of  the  trust. 
13.  What  estate  will  be  vcste.4  in  the  trus- 


tee, 14.  The  devolution  and  properties  oC 
the  legal  estate  in  the  trustee.  15,  The^ 
general  properties  of  the  office  of  trtistee. 

16.  Duties  of  trustees  of  chattels  personal. 

17.  Duties  of  trustees  of  renewable  lease* 
holds.  18.  Duties  of  trusteea  to  pre^rve 
contingent  remainders,  19,  Duties  of  trus- 
tees for  sale.  20«  Duties  of  trustees  of 
charities.  21.  The  powers  of  trfiatees. 
22.  Of  allowances  to  trustees.  2^  How 
a  trustee  may  relinquish  his  office. 

The  Third  Part  treats  of  the  estate  of  the 
cestui  que  trust,  under  the  following  sub- 
divisions :  24.  In  what  the  estate  of  cestui 
que  trust  consists.  25.  The  properties  of 
cestui  ^  trust's  estate.  26.  Cestui  que  trust's 
relief  against  the  failuro  of  the  trustee .  97 . 
The  rights  of  cestui  que  trust  in  prevention 
of  a  breach  of  tr^at.  28.  Remedies  of  cestui 
que  trust  in  event  of  a  breach  of  trust. 
29.  Maxims  of  equity  for  sustaining  the 
true  character  of  the  tru^  estate  agaijost 
the  laches  or  tort  of  the  trustee. 

Aa  an  example  of  Mr.  Lewin's  style  and 
manncTt  we  select  his  definition  of  trusts, 
which  contains  passages  that  may  be  usei* 
ful  t;o  some  of  our  readers, 

•'  A  trust  cannot  be  more  exactly  defined 
than  in  the  terms  employed  by  Lord  Coke  for 
the  definition  of  a  use,  viz.  j4  confidence  re^ 
nosed  in  same  other,  not  issmng  out  iifthe  land. 
Out  as  a  thing  collateral,  annexed  in  privity  to 
the  estate  of  the  land,  and  ta  the  person  touching 
t/ui  land^/or  wMch  cestui  que  use  has  no  remedg 
hut  bfi  suopcena  in  chancery,. 

*•  1.  It  is  a  confiknce ;  not  necessarily  a  con- 
fidence expressly  reposed  by  one  party  in 
another,  for  it  may  be  raised  bv  implication  of 
law ;  nor  need  the  trustee  of  the  estate  be  ac^ 
Auallif,  capable  of  confidence,  for  the  capacity 
Itself  may  be  supplied  by  legal  fiction,  as  where 
|he  administration  of  the  trust  is  committed  to 
a  body  corporate  ;  but  a  trust  is  a  confidence^ 
as  (Kstingmshed  from  Jus,  in  re  fmdjus  ad  rem, 
|or  it  is  neither  a  legal  property,  nor  is  i{  a  legsd 
'  right  to  property. 

^*  2.  It  is  a  conAdence  reposed  itk  some  other ; 
;  mot  in  sowe  other  than  the  author  of  the  trust, 
,  fos  a  person  bmmt  convert  hiu^^elf  into  atJPUStee, 
''  but  in  some  other  than  t)ie  cestui  qua  trust ; 
for  as.  a  man  cannot  sue  a  subpc^m  against  him- 
self, he  cannot  be  said  to  hold  upon  trust  for 
himself.  If  the  le^l  and  equitable  interests 
happen  to  meet  in  the  same  person,  the  equit- 
able i&forever  absorliedin  tbekgalf  asif  ^.  die 
seised  ef  the  legal  estate  ex  paHe  paSemit,VD^ 
of  th^  equitable  ex  parte  materndy.  the  heij?  of 
the  maternal  line  uas  no  equity  against  tho 
heir  of  the  paternal. 

••  But  the  rule  holds  only  where  theleffal  and 
eqtutable  estates  are  co- extensive  and  com- 
mensurate ;  for  if  a  persoD  be  seised  of  the  legal, 
estate  in  fee,  and  have  only  a  partial  equitable 
iaUinest,  to  marga  the  one  ip4he  othc£  n^ 
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lead  taa  fiohttiiNi  of  rlgfata  ;  a»  if  laiida  be 
coarejred  to  A.  and  his  heirs,  in  trust  for  B,  in 
tail,  with  remainder  to  j4,  in  fee,  should  the 
equitable  remainder  limited  to  A.  be  converted 
into  a  l^iral  estate,  it  would  not  be  barrable  by 
/?.'t  equUable  recovery.    Lord  Alvuntey  upon 
this  case  observed — 'The    objection  to  the 
recovery  is,  that  at  the  time  it  was  suffered  the 
remainaer  in  A,  was  not  an  oquitable,  but  a 
lej^al  renuunder ;  and  therefore,  according  to 
the  doctrine  established  in  this  court  that  in 
order  to  make  a  good  equitable  rccoveiy  the 
remainders  must  be  equitable,  the  recovery  is 
>oid  as  to  tdm.    It  was  maintained|  that  where 
there  is  in  the  same  person  a  le|^  and  equitable 
interest,  the  former  absorbs  the  latter.     1  ad- 
mit that  where  he  has  the  same  interest  in  both, 
he  ceases  to  have  the  eouitable  estate,  and  has 
the  legal  estate,  upon  which  the  Court  will  not 
act,  but  leaves  it  to  the  rules  ef  law ;  but  1  do 
not  by  any  means  admit,  that,  where  be  has  the 
whob  l^al  estate  and  a  partial  equitable  estate, 
the  hitter  sinks  into  the  former.      It  has  been 
very  ably  argued,  that  there  seems  an  absurdity 
in  saying  he  had  an  equitable  remainder  for 
himself,  where  he  had  the  whole  legal  fee ;  but 
it  is  much  more  absurd  to  say,  he  bad  a  legal 
remainder.    It  is  impossible-— it  would  be  a 
folecism— to  state  to  a  lawyer  that  he  could 
have  an  estate  in  fee  with  a  remainder  in  tail 
expectant  in  law  upon  it ;  but  there  is  no  such 
absurdity  in  sayinfir  he  might  hare  the  whole 
le^  estate,  ana  a  limited  interest  in  the  bene- 
fioal  interest  of  that  estate.    When  I  am  told 
that  iq^ai  ami  equitable  estates  cannot  subsist 
ia  the  same  person,  it  must  be  understood 
always  with  this  restriction---that  it  is  the  same 
esUte  in  law  and  ineqtiity ;  for  then  there  is  no 
person  upon  whom  the  Court  can  actr*-the 
equitable  estate  is  absorbed-*the  better  phrase 
i«,  that  it  no  lon^r  exists  :  but  when  for  the 
purposes  of  justice  it  is  necessary  it  should 
exist,  that  circumstance  shall  not  put  a  party 
eodtled  into  a  worse  condition.' 

"  Id  the  case  of  a  mortgage,  in  fee  iC  is  said  a 
man  and  his  beira  are  trustees  for  himself  and 
his  executors ;  but  the  meaning  is  no  more 
than  this,  that,  until  a  release,  or  foreclosure 
of  the  equity  of  redemption,  the  interest  of  the 
mortgagee  is  of  the  nature  of  personalty,  and 
passes  on  his  death  to  his  personal  representa- 
tires ;  the  h^,  therefore,  takes  the  estate  upon 
trust  for  the  executor ;  a  release  or  foreclosure, 
onless  it  happen  in  the  lifetime  of  the  mort- 
gagee, comes  too  late  after  his  decease  to  alter 
the  character  of  the  j^operty,  for,  at  the  tree 
fillip  40  it  mwt  lie. 

**  3.  A  trust  is  not  issuing  of  the  land,  but 
as  B  thing  coilateret  to  it,  A  legal  charge,  as  a 
rent,  issues  directly  out  of  the  land  itself,  and 
therefore  binds  every  person,  whether  in  the 
prr  or  po^,  whether  a  purchaser  for  valuable 
consideration  or  v<rfuttteer,  whether  with  notice 
or  without ;  but  a  trust  is  not  part  of  the  land, 
hut  an  incident  made  to  accompany  it,  and 
that  not  inseparabl}r,  but  during  the' continu- 
ance only  ot  certain  indispensable  adjuncts, 
for— 
"  4.  A  trust-  is  anneteed  in  privity  to  the  es- 


I  tate^t  thai  is»  must  stand  or  fall  with  the  int^est 
of  the  person  by  whom  the  trust  is  created ; 
as,  if  tenant  for  life  declare  a  trust  in  fee, 
the  determination  of  the  life  estate  must  put 
an  end  to  the  trust.  And  so,  if  lands  be  li^ 
mited  to  A,  and  his  heiis,  with  a  springing  use 
to  B.  and  his  heirs,  a  trust  declared  by  A» 
must  necessarily  expire  with  the  shifting  of  the 
use  to  B,  And  if  the  trustee  die  and  leave  no 
heir,  the  lord  who  takes  by  escheat  is  not  a 
privy  to  the  estate  upon  which  the  trust  was 
mgrafted,  and  therefore  will  not  be  bound  by 
it,  but  will  hdd  beneficially.  And  upon  the 
same  principle,  if  the  trustee  be  disseised,  the 
tortious  fee  is  adverse  to  that  impressed  with 
the  trust,  and  therefore  the  equitable  owner 
cannot  sue  the  dissdsorin  Chancery,  but  must 
bring  an  action  against  him  at  law  in  the  name 
of  the  trustee. 

"  During  the  system  of  uses,  and  also  while 
trusts  were  in  their  infancy,  the  notion  of  pri- 
vity of  estate  was  not  extended  to  tenant  by 
the  curtesy,  or  in  dower,  or  by  elegit,  or  in 
fact  to  any  person  claiming  by  operation  of 
law,  thougn  through  the  trustee ,-  but  in  this 
respect  the  landmarks  have  since  been  carried 
fonvard,  and  at  the  present  day  a  trust  follows 
the  estate  into  the  hands  uf  every  one  claiming 
under  the  trustee,  whether  in  tlie  j9^  or  poot. 
A  lord  by  escheat  and  a  disseisor  are  the  only 
persona  not  bound :  the  lord,  because  he  claims 
by  tiUe  paramount;  a  disseisor,  because  hia 
possession  is  adverse. 

6.  A  trust  ia  anneasei  in  privity  to  thepertun. 
To  entitle  the  cestui  ^ue  trust  to  relief  in 
equity,  it  is  not  only  necessary  he  should 
prove  the  creation  of  the  trust,  and  the  conti- 
nuance  of  the  estate  supporting  it,  but  should 
also  make  it  clear  that  the  assign  is  personally 
privy  to  the  equity,  and  therefore  amenable  to 
the  subpcpn4i.    If  it  can  be  shown  that  the 
assign  had  actual  notice,  then,  whether  he  ^aicf 
a  valuable  consideration  or  not,  he  is  plainly 
privy  to  the  trust,  and  bound  to  give  it  effect ; 
but  if  actual  notice  cannot  be  proved,  then,  if 
he  be  a  volunteer,  the  Court  wHl  affect  him* 
with  notice  by  presumption  of  law ;  but  if  he 
be  a  purchaser,  the  Court  must  believe,  that^ 
having  paid  the  full  value  of  the  estate,  he  was 
ignorant,  at  the  time  he  purchased,  of  another's 
equitable  title.    A  purdiaser  for  valuable  con- 
sideration without  notice  is  therefore  the  only 
assign  against  whom  privity  annexed  to  the 
person  cannot  at  the  present  day  be  charged. 
*'  6.  Cettm  que  truit  hoe  no  remedy  but  by  sub- 
poena in  Chancery ;  and  by  Chancery  must  be 
understood,  not  exclusively  the  Court  of  the 
Lord  Chancdlur,  but  any  Court  invested  with 
an  equitable  jurisdiction,  as  opposed  to  com- 
mon law  courts  and  spiritual  courts,  neither  of 
which  have  any  cognisanee  in  matters  of  trust. 
A  common  law  court  could  never  indeed,  from 
the  defective  nature  of  its  proceedings,  hare 
specifically  enforced  a  trust ;  but  at  one  time 
it  affected  to  punish  a  trustee  in  damages  for 
breach  of  the  implied  contract :  an  exercise  of 
authority,  however,  cl^ly  extra-provincial, 
and  long  since  abandoned.    Should  a  s]Hritual 
cotirt  attempt  to  meddle  with^  trust,  the 
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Court  of  Kinj^'s  Bench  might  be  moved  to 
issue  a  prohibition/' 

In  treating  of  the  allowances  made  to 
trustees,  Mr.  Lewin  adverts  to  the  case  of 
a  solicitor  or  attorqey,  who,  sustaining  the 
character  of  a  trustee,  will  not  be  permitted 
to  charge  for  his  time,  trouble  or  attendance, 
but  only  for  his  actual  disbursements.  Lord 
Hardwicke,  he  observes,  thought  that  an 
attorney  might  make  the  usual  professional 
charges  ;^  but  the  contrary,  he  adds,  has 
now  been  expressly  decided  in  the  '*  aUU  tm- 
teported  case  of  New  v.  Jones,  cited  9  Jarm. 
Prec.  338."  We  take  leave  to  say  that 
this  case,  which  was  decided  in  the  Exche- 
quer on  the  8th  August,  1883,  was  reported 
at  some  length  in  the  Legal  Observer  of 
the  28th  September  following,  (see  vol.  6, 
p.  410).  Mr.  Lewin,  however,  observes, 
that  the  rule  against  allowances  to  trustees 
is  merely  a  general  one,  in  the  absence  of 
express  directions  to  the  contrary ;  for  there 
is  no  obiection  if  the  settlor  himself  choose 
to  compensate  the  trustee  for  his  services, 
either  by  the  gift  of  a  sum  in  gross,  or  by 
the  allowance  of  a  salary.^ 

Many  parts  of  a  subject  so  extensive  as 
that  of  Trusts  and  Trustees,  have,  of  course, 
been  ably  handled  by  other  writers,  parti- 
cularly that  which  relates  to  the  creation 
and  first  principles  of  trust  righu ;  but  there 
is  no  book  in  which  all  parts  of  that  subject 
have  been  thus  brought  together  into  one 
systematic  whole ;  and  it  is  no  small  re- 
commendation of  the  work,  that  that  por- 
tion of  the  law,  in  regard  to  which  a  treatise 
was  most  wanted, — namely,  the  estate  and 
office  of  trustees,  and  their  rights,  duties,  and 
liabilities,— is  most  fully  and  ably  executed. 
The  work  is  throughout  remarkable  for 
the  care  and  research,  which  have  left 
very  few,  if  any,  points  unnoticed,  and 
which  are  the  more  particularly  evinced 
in  the  apt  selection,  and  the  accurate  cita- 
tion of  authorities.  It  will  be  found  useful 
also  B&  a  collection  of  principles,  correctly 
stated,  and  supported  by  well- chosen  ex- 
tracts from  the  opinions  of  the  most  eminent 
judges.  It  contains  several  discussions 
also  upon  points  still  unsettled,  such  as 
^e  questions  arising  upon  the  separate 
i;se,  in  regard  to  which,  though  we  may 
not  ourselves  concur  in  the  opinion  of  the 
author,  yet  we  cannot  but  give  him  credit, 
for  distinctions  properly  pointed  out,  for 
genenJ  soundness  of  view,  and  very  consi- 
derable legal  acumen. 


ON  THE  EXPENSES  OF  CORONBRS. 


»  Jul'ffe  v.  Murrnu,  2  Atk.  5S. 
*  i^Oinm  v.  Peu;3  P.  W.  850, 


To  ihe  Editor  of  the  Lrgal  OUerver. 
Sir, 

Having:  for  some  time  been  a  subscriber  to 
your  valuable  journal,  the  hff^A  Observer,  and 
on  a  former  occasion  been  obli/red  by  your  in- 
sertinj^  a  communication  made  by  me,  I  am 
induced  to  trouble  you  with  the  ftiUowiog  re- 
marks, suffgested  by  a  notice  in  your  putilica- 
tinn  of  the  I3tli  inst.,  respecting  tbe  expenses 
of  coroners*  inquests. 

The  bill  bow  brouf^ht  brfore  parliament  is  a 
measure  that  was  very  much  required,  for  since 
the  new  poor  law  act,  the  expenses  attending 
inquests,  which  were  fonnerJy  paid  by  the 
parish  officers,  have  been  altoi;ettierdt«allowed  : 
the  consequence  is,  great  difficulty  often  oc- 
curs in  ohtiiining  accommodation  tor  the  co- 
roner's court,  as  also  the  attendance  of  jury- 
men. For  the  most  part,  thei^e  j uries  are  sum- 
moned from  the  working  diotses;  and  no\v 
that  the  shilling  usually  paid  to  each  jnryraan 
for  his  loss  of  time  has'  heen  done  away  with, 
it  is  with  considerable  difficultv  that  a  jury  can 
be  collected.  The  proposea  liquidation  of 
those  expenses,  however,  thouj^h  reimbnrsed 
to  the  coroner  by  tbe  comity  treasurer,  under 
an  order  of  two  magistrates,  is,  for  the  time 
being,  a  farther  impost  upon  that  officer,  who. 
it  is  well  known,  does  not  receive  from  tbe 
county  any  reimbursement  equal  to  his  ex- 
penses. I  speak  more  particularly  as  regards 
the  northern  counties,  where  that  officer  has 
great  distances  to  travel  in  performance  of  lib 
duties.  The  expenses  of  the  jury  ought  to  be 
paid  by  the  overseer  of  the  parish. 

Several  attempts  have  been  made  by  the 
coroners  to  obtain  an  increase  of  their  travel- 
ling expenses ;  and  on  tbe  last  application  to 
parliament  they  only  a&ked  to  have  the  9i#. 
per  mile  8tatulat>le  allowance  extended  to  their 
returning  home  again  from  tbe  place  of  in- 
Quest.  This  measure  was  opposed  by  Mr. 
Wakley,  who  brought  in  a  bill  for  the  re- 
muneration of  medical  mtnesses,  which  passed 
into  a  law.  By  this  act,  a  surgeon  who  is  ealied 
in  to  give  evidence  before  thejcoroner.  although 
he  merely  attends  from  the  adjoining  house, 
and  is  nut  detained  half  an  hour,  is  entitled  to 
l»c  paid  two  ifuinead,  when  the  coroner,  who 
has  travelled  20  miles  to  that  place,  and  may 
he  detained  two  or  three  days,  only  receives 
\L  16*.  This  I  know  to  be  an  occurrence  not 
unusual,  and  forcibly  shews  the  inequality  of 
the  remuneration  received  by  tlie  coroner,  and 
that  now  paid  to  the  attendintr  surgeon.  The 
coroner's  fees  do  not,  in  most  ca6&*,  reimbnrse 
him  tbe  expense  out  of  pocket,  mqch  less  pay 
him  any  thimr  for  his  fatigue,  time,  and  the 
loss  of  other  professional  emolument  in  his 
alMftnce  from  home.  A  further  hartiship  haa 
also  fallen  on  the  county  coroners,  by  the  mu- 
nicipal corporation  act.  Townships  forming 
parts  of  counties  have  been  annexed  to  borough 
townd,  which  has  extended  the  jurisdiction  of 
the  borough  coroner,  and  diminished  that  of 
the  county  coroner.    Ju/th^e.townshtps  the 
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coaiitT  coroner  could  hold  inquests  at  a  triflinff 
nrrifice  of  time  and  money:  the  places  al- 
luded to  beinj?  generally  near  to  his  abode.  The 
county  coroner  is  now  deprived  of  the  benefit 
of  any  inquest  holden  there,  and  has  left  to 
him,  uritliout  any  compensation*  the  more 
distant  parts  of  the  county,  where  bis  duty  is 
performed  at  greater  expense,  fatiirue,  and  in- 
convenience to  himself.  These  are  great  causes 
of  complaint ;  and  the  coroner  has  Just  claims 
to  be  put  on  a  better  footing  as  fo  the  eniolu- 
meats  of  office,  when  any  legislative  measure 
relating  to  the  office  of  coroner  is  brought  be- 
fore parliament. 

The  coroners  of  England  and  Wales  ought 
never  to  rest  until  thev  have  fair  and  equal 
justice  done  them;  and  they  should  call  on 
every  candidate  at  a  general  election,  to  bring 
their  clums  before  the  House,  and  advocate 
them  to  the  best  of  his  power,  and,  in  the  mean- 
time, represent  their  case  in  as  forcible  a  way 
possible  to  the  members  of  their  respective 
counties,  in  order  that  the  subject  may  be  sub- 
mitted to  the  notice  of  the  House  i^en  any 
measure  relating  to  the  coroners  is  iiefore  par- 
liament. If  you  tikink  proper  to  afford  these 
observations  a  place  in  your  journal,  and  can 
at  all  advocate  the  cause  of  these  neglected 
officers  of  tha  crown,  you  will  confer  a  great 
frvoar  on  them  collectively. 

VlRITAS. 

[Fn  our  last  number  we  called  the  attention 
of  the  legislature  to  this  subject.  The  present 
allowance  to  coroners  was  fixed  85  years  ago, 
Vhen  M,  a  mile  would  procure  a  post-chaise 
tmd  a  pur  of  horses,  and  the  odd  3^.  a  mile, 
makiQg  the  present  9</.,  perhaps  pay  the  other 
expenses.  This  allowance,  therefore,  should 
surely  be  raised ;  and,  at  any  rate,  the  coroners 
ihottld  be  exempted  from  tolls  when  going  or 
returning  from  their  duty.  The  committee  on 
the  bill  bus  been  postponed  to  the  30th,  when 
we  hope  this  matter  will  be  fully  considered, 
and  that,  at  any  rate,  the  bill  will  not  be  passed 
as  a  matter  of  c6urse.— Ed.] 


ON  THE  EX.XMINATFON  OF 
BARRISTERS. 


To  the  Editor  of  the  Legal  Observer. 

Sir, 
When  I  consider  tlie  anomaly  that  exists  of 
sending  young  men  up  to  the  Inns  of  Court  to 
study  the  law,  of  which  there  are  no  professors 
to  teach  them,*^an  anomaly  which  exists  only 
in  tUs  country,  and  which  excites  the  surprise 
and  wonder  of  all  foreigners, — I  feel  certain 
that  in  the  present  age  manv  years  will  not 
pass  away  before  steps  are  taken  to  remove  it. 
There  is  no  more  reason  why  any  one  should 
take  the  degree  of  barrister,  without  having 
attended  some  instructor  in  the  laws,  or  given 
some  little  attention  to  the  subject,  than  there 
is,  that  a  man  should  take  bis  degree  of  B.  A. 
or  M.  A.  without  having  once  opened  a  book, 
or  attended  o,  class  for  that  purpose. 


I  am  not  one  of  those  however  who  cry  out 
that  this  is  a  great  abuse  and  ought  to  be  re- 
formed, and  who  think  that  the  public  suffer 
by  its  existence.  On  the  contrary,  I  feel  con- 
fident that  th«*  public  itself  would  nut  lie  in 
any  wa^  benefited  by  it,  more  than  it  me- 
diately IS  by  any  thing  which  benefits  a  parti- 
cular class,  who  form  a  portion  of  it.  For  the 
case  of  barristers,  who  practise  ignorant  of 
law,  cannot  be  confounded  with  that  of  doc- 
tors, ignorant  of  medicine ;  for  the  former,  if 
wanting  in  necessary  knowledge,  meet  with 
their  own  reward  in  a  lack  of  employment ; 
whereas  the  latter,  called  in  to  irive  'profes- 
sional assii>tance,  by  persons  wholly  incapable 
of  judging  of  their  ability,  might,  if  there  were 
not  some  prior  examination,  or  warrant  of 
their  proper  knowledge,  do  incalculable  injury 
to  the  public— What  is  more  common  than 
when  an  accident  happens  to  a  man's  limbs  or 
body,  to  call  in  the  first  doctor  to  cure  him ; 
but  who  would  ever  dream,  in  the  case  of  an 
injury  to  his  (property,  of  calling  in  the  first 
liarrister  he  might  meet  to  plead  his  case  ? 

Such  then  being  the  difference  between  me- 
dical men  and  barristers,  the  public  does  not 
suffer  by  the  present  system,  nor  would  it  be- 
nefit, but  mediately,  by  any  change. 

'But  the  nrufession  itself,  to  which  I  more 
particularly  look,  being  but  an  unworthy  mem* 
ber  of  it,  would  materially  have  cause  to  re- 
joice at  a  public  system  of  instruction  and 
examination,  as  affording  to  its  members  the 
means  of  distinguishing  themselves  in  legal 
studies,  which  so  many  now  pant  for  in  vain ; 
until,  after  years  of  useless  toil,  they  turn  dis- 
gusted from  the  fruitless  pursuit,  and  with  a 
bitter  heart,  and  at  no  youthful  period  of  life, 
find  themsdves  compelled  to  select  some  new 
pursuit  and  means  of  existence.  Biu  many 
object  to  any  particular  examination,  or  any 
fixed  routine  of  public  studies,  as  tending  to 
deprive  the  bar  or  those  persons  who  now  en- 
rol themselves  as  members  merely  for  the  sake 
of  an  honourable  profession ;  and  they  say 
that  the  bar  will  thus  be  degraded  from  that 
elevated  situation  which  it  holds  in  our  coun- 
try, aud  reduced  to  that  inferior  position  in 
society,  in  which  it  stands  in  every  other  coun- 
try, by  causing  all  who  enter  it  to  do  so  with 
a  strict  view  of  following  it  up  as  a  profession. 

Were  this  to  be  the  consequence  of  an  ex- 
amination and  a  public  couri^e  of  studies,  I 
should  hesitate  before  i  became  the  advocate 
of  them ;  but  I  cannot  see  why  the  same  argu- 
ment should  not  apply  to  Oxford  and  Cam- 
bridge, and  prevent  all  men  from  going  there 
who  do  not  intend  to  become  professors  of 
learning. 

I  do  not  wish  the  examination  for  tlie  de- 
gree of  barrister. to  be  in  any  ways  stricter 
than  the  examination  for  a  B.  A.,  but  the  ad- 
vantage I  propose  is,  having  a  severer  exami- 
nation for  those  who  court  it,  so  that  a  man 
may  have  an  opportunity  of  taking  honours  in 
legal  learuing,  as  in  academical.  And  the 
"  senior  trrattgler'*  will  then  be  a  title  more 
appropriate  than  it  is  at  present. 

But  in  the  mean  tiine  wlHrt^uL  there  to  bin- 
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6u  the  hmB  of  Court  fron  giving  periodical 
prtz«s  for  the  best  ewayson  legal  aubjecta,  and 
ibe  best  histories  of  particular  forms  of  pro- 
cedure ?  It  is  not  the  amount  of  the  prizes  that 
would  be  any  object  ^  they  might  be  saiall  or 
trifling,  but  the  opportunity  for  those  to  dis- 
phiy  the  research  and  learning,  which  now, 
alas !  "  bloom  unseen"  in  many  a  briefless  bar- 
rister, and  many  a  sleepless  student,  without 
their  having  the'  opportunity  of  making  them 
known  to  the  world. 

"A  bint  to  the  wise,"  they  say,  "is  enough;"  I 
will  not  therefore  dilate  on  it,  but  hope  it  may 
not  be  unconsidered  by  the  beachers  of  the  re- 
spective Inns.  The  InnerTemple  has  shewn  the 
disposition  to  be  active ;  they  tried,  not  a  very 
long  while  ago,  some  law  lectures ;  but  they  did 
not  do  all  that  tbey  might  or  ought  to  bave 
done,  to  render  them  successful.  liCt  tbeui 
by  the  effect  of  giving  a  few  prizes  for  legal 
essays  on  the  same  terms  as  tliey  are  managed 
at  the  Universities,  and  i  doubt  uot  they  will 
aoon  find  the  success  of  this  plan.  J^t  them 
not  think  of  the  expense  or  so  doing — the 
prises  uiay  be  as  triflmg  as  they  please.  It  is 
the  opportunity  of  distinguishing  oneself,  and 
that  publicly,  that  is  aloue  ^vanted.  P.  B. 
Hare  Coyri,  TfmpUi, 

[We  disagree  with  our  correspondent  in 
thinking  that  the  puMic  would  not  be  benefited 
by  a  preliminary  examination  before  the  <Iegree 
of  barrister  was  conferred.  Our  argument  has 
always  been,  that  the  public  is  injured  by  the 
appomtment  of  incompetent  barristers  to  small 
juaicial  situations,  both  at  liome  and  in  the 
colonics ;  and  this  an  examination  would  tend 
lo  prevent. — Ed.] 


SUPERIOR  COURTS^ 


ftoro  €^nuUax*i  Court 

PRACriCB. — DBPOSITrONS.-^PDDLieATION. 

Dep'tsUioHt  leere  It/ken  wuier  an  ex  parte 
commhshn,  and  pubtivation  duly  passed, 
A  second  I'ommiiKlon^  in  ^rftich  both  parties 
joined^  teas  issued  be/ore,  but  nut  executed 
until  after  publication  uj' the  former  depo- 
sitions had  pussed :  Held,  that  the  deposi- 
tions taken  under  the  second  commission 
were  irregular.  The  proper  course  urouid 
hove  been  to  obtain  an  order  to  enlarite 
publication  under  the  furjner,  or  to  Jts^ 
charge  the  order  to  pass  that  publication, 

llie  bill  was  filed  by  the  widow  of  one 
Heap,  against  her  two  sisters,  and  it  prayed 
an  account  against  the  defendants  of  the  per- 
sonal estaite  of  the  pla*ntiff 's  and  dc&ndanis' 
father,  who  died  intestaie.  l^he  cause  being  at 
issue,  the  pliuutiff  obtuned  an  order  es^parie 
for  a  commission  lo  examine  her  witnesses^ 
and  tlieir  depositions  were  accordingly  taken. 
The  defendants  afterwards  obtained  an  order 
for  a  commission,  and  the  plaintiff  joined  in 
that  commissioa,  but  did  not  examine  any 
witnesses  under  ir,  but  obtained  an  order  to 

gasa  publication  of  (he  depositious  taken  by 
er  own  commissioners,  and  publication  passed  ' 


before  any  witnesses  were  examined  under  the 
second  commission. 

Mr.  ffuhefleld  moved  that  the  deposiUons 
taken  under  defendants' com  mission  lie  suppres- 
sed for  irregularity.  Publication  having  passed, 
and  the  plaintiff's  evidence  being  in  uie  bands 
of  the  defendants*  it  would  be  against  reason 
and  practice  to  allow  depositions  taken  under 
such  circumstances  to  be  read  in  the  cause. 

Mr.  fFigram  (Mr.  Koe  was  with  him),  re- 
ferred to  a  long  correspondence  between  the 
solicitors  of  the  parties  on  the  Uth,  IStb,  and 
I6th  of  Octolier  laitt,  from  which  it  appeared 
that  the  plaintiff  was  not  apprised  of  the  firiit 
commission,  or  who  the  commissioners  were, 
or  where  they  sat,  until  after  the  cxami nation 
of  witnesses.  The  plaintiff  litenvards,  on  the 
23d  of  October,  joined  in  the  defendants*  com- 
mission, which  was  issued  on  the  29th,  and  wan 
made  returnable  for  the  first  day  of  Hilary 
Term,  1837.  The  effect  of  that  coMimissioo,  au 
obtained  was,  to  eulari^e  publication  under  tbc 
first  commission,  until  Uie  second  was  return- 
able. The  order  for  passing  publication  of 
the  depositions  under  the  first  commissiotu 
was  qinte  irregular.  The  plaintiff  by  the  order 
to  pass  publication  of  her  own  depositiiius,  de- 
feated the  second  commission  in  which  she 
joined* 

Mr.  fFakefietd  in  reply.— The  plaiJitiff  in  the 
proceedings  on  lier  behalf,  complied  with  the 
1 7th  of  the  new  orders.  The  plaintiff's  com- 
mission was  quite  regular.  If  the  rule  to  pass 
publication  under  it  was  irregular,  then  the 
defendants  ought  to  have  applied  to  the  Court  . 
to  discharge  the  rule,  or  to  enlarge  pnblication. 
They  might  have  executed  ihe  second  cotnmis- 
sion  on  the  I9th  of  November,  but  thev  did 
nor  do  so  until  the  23d  of  December.  Publi- 
cation under  the  first  commission  passed  on 
the  25th  of  November,  and  notwithstaiulini*^, 
Che  defendants  went  on  to  examine  witnesses 
under  the  second.  They  were  not  entitled  to 
any  indulgence  ;  it  was  not  the  effect  of  a  new 
commission  to  enlarge  publication  under  a 
former  one,  until  ihe  new  commission  was  re- 
turned. 

The  /^or/f  C/ir/ncf //or.— ^The  defendants  were 
irregular  in  their  proceeding,  and  the  plaiutitf* 
was  regular  according  to  the  1 7th  order.  The 
defendants  knew  of  the  order  to  puss  publication 
under  the  first  commission ;  instead  of  apply- 
ing to  discharge  that  order,  or  to  enlarge  puli- 
licatiou,  they  did  nothing.  The  order  was  im- 
perative on  the  plaintiff.  The  proper  course^ 
would  haxre  been,  when,  the  plaintiff  joined  ia 
the  second  commission,  to  apply  for  an  order 
to  enlarge  \>ublication  under  the  first,  and  no 
doubt  tluit  order  would  have  been  granted.  Jc 
appeared  hofwever  to  him,  that  tliere  was  a  mis- 
take of  the  practice,  and  therefore  in  order  to 
save  expense  to  the  parties,  he  would,  rather 
than  suppress  the  depositions,  give  the  pkintidf 
leave  to  cross-examine  the  witnesses,  ^(iving  the 
phuatiff  the  costs  of  this  application.  The 
motion  might  stand  over  to  next  day  of  mo- 
tions, for  an  affidavit  of  the  plaintiff's  desire  to 
cross-examine. 
Heap  v.  HatcartA,^Ax  Westminstec,  May 
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Via  Ctwncrfbrr'sT  Court. 

ANNUITT. — PURCHASE  OB  LOAN, — UBIJRT. 

Held,  that  cia  annmiy  of  fetty  guuums  fur 

firiif  pours  eertttiu,  fur  the  consideration 

«^40U/.,  is  u  vkkilion  ufihe  usury  lows,  it 

uppeurimr  from  tho  emdenee  iff  the  truns^ 

action,  tik^t  a  loaUt  ond  not  a  pmrckuse^  was 

euntemplated,  thoufirh  the  annuity  deed  pur- 

ported  to  ke  u  bon&  fide  pur  chose. 

The  queBtioa  in  this  case  wus  nised  upon  ex- 

cepUonflto  the  master's  report.  The  suit  was  In- 

stiuitedfor  administration  of  the  estate  of  WiU 

liam  Chillingsworth,  who  died  in  1820^  and  tiie 

usual  order  of  reference  to  the  master  being 

made,  the  personal  represen tatives  of  ona  Fisher, 

carried  in  a  state  of  facts  in  support  of  their 

claim.    From  that  statement,  and  the  evidence 

hid  before  the  master,  it  appeared  that  the 

said  William  CbillingdwortU  applied  to  said 

Fuher  in  1812,  for  a  loan  of  40W.  upon  mort^ 

gai^e  of  leasehold  property,  and  thai,  after 

some  negotiation,  the  latter  declined  to  advance 

the  money  upon  mortgage,  but  was  willing 

to  give  tbie  400i.  in  purchaae  of  an  annuitv 

of  forty  guineas   far  forty  years^  to  which 

Chiliingsworth  agreed,    and  he  eyecuted  the 

necessary  deeds,  and  paid  the  forty  guineas  a 

Tear  regularly  up  to  the  time  of  his  death* 

the  master  reported  in  favour  of  the  aanuitv 

as  a  legal  and  binding  contract,  and  to  that 

part  of  hb  report  the  exceptions  were  taken. 

Mr.  Kni^bt  and  i\Jr.  GirdieMtone^  in  support 
of  the  exceptions,  insisted  that  the  contract 
was  a  usurious  transaction,  and  that  the  prin- 
cipal and  interest  were  long  since  paid.  It 
waa  not  an  annuity  bun4  fide  purchased,  but 
the  money  was  a  loan  at  usurious  interest :  the 
capital  was  not  in  any  way  risked,  being  well 
secured  for  furty  years,  at  the  eud  of  whiih 
the  sums  received  would  be  1600  guineas  for 
a  loan  of  400/.  They  ciited  Due  v.  Gouch,^ 
and  Feredey  v.  IFightwick^ 

Mr.  •/.  Campbell  supported  the  master's 
liiuling,  and  insisted  that  this  contract  waa  a 
(tuna  jftte  purchase  of  an  annuity,  and  not  a 
loan.  There  was  nothing  on  the  face  of  the 
annuity  deed  to  taint  the  transaction  with 
usury,'  and  the  evidence  before  the  loaster 
did  not  represent  the  contract  to  be  other 
than  what  the  deed  itself  expressed.  The 
grantor  ^d  the  annuity  daring  his  Kfe,  and 
so  did  his  representativea  for  fourteen  years 
afterwards.  The  purchase  of  an  wmuity  for  a 
number  of  years  certua,  did  not  come  wiAhia 
the  construction  of  a  loan  payable  by  iastal- 
ments,  nor  was  it  within  the  laws  against 
usury,  although  the  produce  of  it,  at  the  expi- 
ration of  the  years,  might  exceed  the  prin- 
cipal and  legal  interest.  He  referred  to  the 
old  cases  cited  in  Fereday  v.  IVigktwiek^  and 
relied  on  the  late  case  oi Fergusonx,  Sprang fi 
in  which  the  Judges  of  the  Qiurt  of  King's 

«  3  Barn.  &  Aid.  664. 
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Bench  said,  that  they  would  not  infer  usur^^ 
from  a  contract  to  purchase  an  annuity  of  20/. 
for  sixty  years,  for  the  consideration  of  200/. 

His  Honor,  the  Fice  Chancellor,  stated  more 
fully  the  case  last  cited,  and  observed  upon 
the  reasons  given  in  the  reported  judgmenta 
of  Lord  Denman,  and  Mr.  Justice  Taunton, 
not  with  approbation.  He  thoui;ht  the  case  of 
Fereday  v.  Wightwick  applicable  to  this.  At 
the  end  of  forty  years,  tne  principal  and  legal 
interest  of  400/.  would  make  1.200/.,  but  at 
forty  guineas  a  year  it  would  make  1,680/ ,  an 
excess  of  480/.  beyond  the  legal  produce. 
Looking  to  that  excess,  and  judging  from  the 
evidence  here,  that  a  loan  was  the  thing  con- 
templated, he  felt  bound  to  consider  the  con- 
tract for  the  annuity  to  be  a  usurious  transac 
tion,  in  evasion  of  tne  law,  and  he  therefore  al- 
lowed  the  exceptions. 

Chiliingsworth  v.  Chiliingsworth,  At  West- 
minster, May  3d,  1837. 


[Before  the  Four  Judges.] 

WARRANT  OP  ATTORNKT. — EXECUTION'. 

fFktre  an  ca'ecotii/H  upon  a  warrant  t\f  at*, 
torney  is  improperly  tmken  out  for  the  whole 
smn  intended  to  fte  strctjred,  instead uf  being 
limited  to  one  insfalmsat,  the  proper  course 
is  to  set  right  the  execution,  not  to  set  it 
aside  altogether. 

In  this  case  a  rule  had.  been  obtained  fur  8e«-> 
ting  aside  an  order  of  Lord  Denman,  (o^  settjog 
aside  an  execution,  and  discharging  a  defendain 
out  of  custody,  on  the  ground  that  executioB 
had  been  irr^ularly  issueil.  The  defendant 
had  giTfSk  a  uarmnt  of  attorney  to  secure  the 
paynwttt  bf  instalments,  of  a  sum  ef  54/.  2«. ; 
and  the  warraat  of  attorney  declared,  that  if 
there  was  ddanlt  ki  the  payment  of  auy  of  tlie 
instalments,  judgment  might  be  entered  up, 
and  execution  ibsue  for  "  so  much  of  the  sum 
of  54/.  2«.  as  sh«ill  then  be  due  ainl  unpaid,  ro<» 
gether  wkh  the  costs  of  the  judgment."  Tl>e 
adidavk  on  which  judgnieut  was  entered  up 
Stated  that  sum  to  be  due  nod  unpaid.  Mr.  ' 
/2.  F,  Riehards  shewed  cause  against  the  rale. 
It  was  clear  that  this  execution  was  wrongly 
issued.  The  petitioner  ouj^ht  only  to  have  en- 
tered up  judgment  for  the  mstalment  then  dae.  • 
Leveridge  v.  Forty^  was  not  an  authority  en- 
tirely to  govern  the  present  case,  for  there  the 
woras  "said  aum"  for  which  the  execution 
waa  to  be  taken  out,  clearly  reterred  to  tfie 
whole  principal  sum,  and  not  to  ansr  portion 
of  it.  Here  the  words  deavly  linuied  the 
right  to  take  out  execution  to  the  inataliBeot 
then  due.  Turnery,  Pum^  was  much  more 
like  the  present  ease.  There  a  cognovit  was 
given  to  secure  payment  of  a  debt  by  instal-. 
ments,  with  a  proviso  that  on  default  in  paying 
any  instalment,  judgment  and  execution  might 
issue  for  the  whole.    By  an  agreement  of  even 
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date  with  the  cogfnovit,  the  defendant  under- 
took, if  any  instalment  was  not  paid,  to  pro- 
duce the  debtor,  upon  notice,  at  a  tiqae  and 
place  therein  stipulated.  The  first  instalment 
was  unpaid,  the  notice  was  ^iven  and  the  de- 
fendant produced  the  debtor  at  the  time  anil 
place,  and  the  Court  held  that  the  agreement 
was  satisfied  upon  this  single  production  of  the 
debtor,  and  that  the  defendant  could  not  a|rain 
be  called  upon  to  produce  him.  Each  inbtal- 
ment  was  there  treated  as  a  separate  debt,  and 
ou|^ht  to  have  been  so  treated  here.  It  was 
clear,  therefore,  that  the  execution  here  was 
improperly  issued,  and  the  only  course  to  be 
adopted  was  to  set  it  aside. 

Air.  fFutson  in  support  of  the  rule. — It  was 
now  clear  law  that  under  a  cognovit  by  which 
it  was  aj^eed  that  no  judgment  shall  be  signed, 
or  execution  issued,  unless  default  was  made 
in  payment  of  a  certain  sum,  with  costs,  by 
insulments,  the  plaintilf  jnight  «ign  judgment, 
and  isAie  execution  for  the  whole  sum,  if  de- 
fault was  made  in  the  payment  of  one  instal- 
ment. Ruse  V.  nmblimsoH^.  The  executicm, 
therefore,  was  not  improperly  issued ;  but,  at 
all  events,  if  the  defendant  here  should  l>e 
thought  by  the  Court  to  have  been  charged  in 
execution  for  too  much,  the  proper  way  was 
not  to  discharge  him,  but  to  have  the  indorse- 
ment on  the  writ  of  execution  set  right.  ff^H- 
Unm9  V.  H^nring^.  In  fFemtworih  v.  BuUfn 
Mr.  Justice  Park^,  adopting  that  view  of  the 
matter,  said«,  '*  The  Judge  could  not  properly 
discharge  from  the  execution  altogether,  be- 
cause it  was  for  too  much."  That  rule  had 
been  long  before  adopted  in  Benf^etlf.  Oakelff; 
and  in  B'trbfr  v.  Bfirber^  Lord  (Jhief  Justice 
Mm^UI  said,  '<  If  the  plaintiff  had  levied 
more  than  the  amount  he  bad  paid,  the  Court 
would  set  aside  the  execution  as  to  the  sur- 
plus," but  the  Court  there  refused  to  set  aside 
the  execution  altogether.  The  cases  cited  on 
the  other  side  were  inopplicable  here,  where 
the  real  question  was,  whether  the  execution. 
If  issued  for  too  much,  ought  not  to  have  been 
corrected  as  to  the  amount,  instead  of  the  de- 
fendant being  altogether  discharged  from  it. 

Lord  Denmati^  C.  J. — ^The  execution  ought 
not  to  have  been  set  aside  altogether.  The 
indorsement  of  the  writ  should  have  been  cor- 
rected. 

Per  Cirr.— Rule  absolute.— ^arl&r/i^t;.  Cue, 
T.  T.  18a7.    K.  B.F.J. 


PLKADINO. — DtJPLICITT. 

In  assumpsit /br  the  value  0/ ireee  karg^ttined 
and  sofit,  where  the  contract  wtts  that  the 
trees  should  be  tahen  up  in  a  proper  man^ 
ner  und  def'tv^red  within  a  certain  time, 
und  the  declaration  averred  in  a  general 
manner  performance  by  the  plaintiff  ^f  the 


c  3  Dow.  Prac.  Cas.  49. 
«»  4  Dowl.  P.  C.  200.  2  Cr.  M.  &  R.  354,  and 
1  Gale,  268. 
•  9  Bam.  &  Cres.  850. 
'2  Taunt.  174. 


contract,  the  defendant  jUeadrd  that  the 
trees  w«re  not  tahen  up  praperlfi,  wrre  not 
of  a  certain  nambt^,  and  were  nut  delivered 
within  a  certain  time.  Held,  that  the  pien 
was  had  far  dupUcitff  in  traversfog  hnth  the 
tahingap  and  the  delivery,  hut  was  not  had 
for  speeificaUff  fijfing  the  numf»er  of  the 
trees  which  were  the  suhfect  of  the  con^ 
tract. 

Assumpsit  on  a  contract  for  t!ie  pon-hase  of 
oak  trees.  The  declaration  stated  that  the 
plaintiff  agreed  to  sell  and  the  defendant  to 
buy,  not  more  than  6,000  nor  less  than  5,fK)0 
oak  trees,  to  be  taken  up  at  the  proper  season 
and  to  be  delivered  within  a  reasonalile  time, 
and  it  averred  that  the  plaintiff  did  properly 
take  up  the  trees,  and  did  ivithin  a  reasoiiat>]e 
time  deliver  the  same.  11ie  declaration  did 
not  state  tlie  number  of  the  trees  under  a 
videlicet,  nor  aver  that  they  were  more  than 
one,  or  les^  than  the  other  number  mentioned 
in  the  contract.  Flea,  that  the  plaintiff  did 
not  properly  take  up  the  trees ;  that  tht-y  were 
not  of  a  certain  number  stated  in  the  plea  ; 
and  were  not  delivered  at  a  certain  time,  also 
stated  in  the  plea.  Special  demurrer,  that  the 
defendant  by  his  plea  made  the  exact  number 
of  the  trees  material,  which  he  ought  not  to 
have  done,  and  also  that  the  plea  was  double^ 
as  it  traversed  not  only  the  taking  up  of  the 
trees  in  a  proper  manner,  but  the  delivery  of 
them  within  a  reasonable  time.  The  case  was 
argued  in  Easier  Term,  by  Mr,Jrehhald,  in- 
support  of  the  demurrer,  and  by  Mr.  fFight^ 
man  in  support  of  the  plea :  when  Goddalen 
i-a8e,»  Summons  v.  ATnw,**  fFUliamn  v.  A>/ii«- 
</rr#  c  Darston  ▼.  Tutham,^  Arnfield  v.  Bate^ 
and  Crespin  v,  ff^iliiamson,^  were  cited,  for  the 
purpose  of  shewing  that  a  sum  of  money,  or  a 
period  of  time,  not  stated  under  a  viclelicet» 
must  be  taken  to  be  material,  and  that  the 
defendant  was  bound  to  set  forth  with  preci- 
sion what  was  the  matter  of  the  contract  in 
any  case  in  which  he  did  not  deny  the  con-, 
tract,  but  merely  averred  the  non  perfor- 
mance of  it. 

Lord  Deaman  said,  the  plaintiff  has  brought 
himself  into  the  dlliiculty  by  his  mode  of  aileg- 
ingthe  contract ;  but  the  plea  is  rather  a  stranue 
one,  and  we  should  like  to  consider  it.  On  tlie 
first  day  of  this  term  judgment  was  delivered. 

Lord  Denmnn,  C.  J. — ^This  was  an  action  of 
assumpsit  for  the  breach  of  a  contract  to  take 
certain  oak  trees.  The  plaintiff  agreed  to 
sell,  and  the  defendant  to  buy,  not  more  than 
6000,  nor  less  than  5000  oak  trees,  to  he  taken 
up  at  the  proper  season.  The  declaration 
stated  the  contract  to  be  for  the  sale  of  ^these 
trees,  to  l>e  delivered  within  a  reasonable  time, 
and  averred  that  the  plaintiff  did  properly 
take  them  up,  without  stating  their  nnmber, 
under  a  videlicet,  and  without  averring  that 
they  were  not  less  than  one  number,  and  not 
more  than  another;  and  it  dleged  that  the 


•  Dyer/l  4  A.  p.  70.         b  3  Term.  Rep.  6d. 
c  lb.  291 .  d  Cited  3  Term  Rep.  67. 

•  3  Maule  &  Sel.  173.   /— ^^Taunt.  l©7. 
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phjatiffdid  within  a  reasonable  time  deliver 
the  same.  The  defendant  pleaded  specially 
that  the  trees  were  not  taken  up  properly  modo 
ft/oTMn,  and  that  they  were  not  or  a  certain  < 
Buiither,  to  wit.,  (statin^f  specially  the  numl>er) 
and  were  not  delivered  within  a  certain  time 
afterwarda,  to  wit.  (staiiiiff  specially  the  time). 
The  plaintiff  demurred  specially  to  this  plea, 
llie  prinripal  f^round  of  demurrer  was,  that 
the  flefendwH  hy  his  plea  made  the  number 
uf  the  trees  material,  which  he  had  no  ri;(ht  to 
do,  and  that  the  plea  was  double,  as  it  traversed 
not  only  the  well  and  properly  taking  up  of  the 
trees,  but  the  delivery  of  them  within  the  time. 
We  are  of  opinion  that  this  demurrer  is  well 
founded,  on  the  ground  that  the  plea  is  double. 
We  «to  not  think  it  bad,  on  the  other  ground, 
because  it  is  only  by  taking  the  number  stated 
as  material  that  the  declaration  can  be  sup- 
ported, llie  well  and  properly  taking  up  of 
the  trees  depends  upon  the  time  and  manner 
ifi  which  it  is  done,  and  is  not  necessarily  con- 
nected with  the  offer  to  deliver  them  within  a 
limited  time.  The  plea  bound  the  plaintiff  to 
prove  two  tbingi^^tne  mode  of  taking  up  the 
met,  and  the  delivery  of  them.  Formerly, 
Don*as8umpsit  would  have  put  both  these  things 
ia  issue ;  but  the  object  of  the  new  rules  was, 
that  the  defendant  should  state  in  his  pleadings 
all  the  material  facts  on  which  he  intended  to 
rely  for  bis  defence ;  and  he  must  state  them  in 
distinct  pleas,  and  in  a  proper  manner.  He 
has  not  done  so  here,  and  judgment  must  there- 
fore be  for  the  plaintiff. 
SmUA  s.  Dickwm.    T.T.  1837.    K.  B.F.J. 

BUaiNKSa  OF  THB  COURT. 

Lordi>^ffaMra,at  the  close  of  the  day  on  Tnes- 
day  23d  May,  said.  We  mean  to  Uke  motions 
and  the  peremptory  paper  to-morrow  and  the 
next  day;  then  the  special  paper  and  the  crown 
paper  for  the  two  following  days.  We  shall  then 
give  the  next  seven  days*  of  the  Term  to  the 
new  trial  pnper ;  then  one  day  to  the  special 
paper,'  and  another  to  the  crown  paper ;  and 
the  fOBaitting  four  days  of  the  Term  to  motions. 


and  the  present  application  was  to  take  it  back 
to  London.  It  was  admitted  that  the  rule  must 
be  absolute,  but  Addison  urged  that  it  should 
be  without  costs. 

Purrff  contended  that  under  the  old  practice 
the  venue  could  not  have  been  changed  until 
the  plaintiff  had  had  an  opportunity  of  offering 
any  objection  he  might  have,  and  that  he  was  en* 
titled  to  his  costs.  The  venue  had  been  changed 
under  the  new  rule  when  no  such  opportunity 
was  afforded  him. 

Parke,  J. — ^The  rule  must  be  with  costs.  It 
was  the  defendant  who  changed  the  venne, 
and  having  done  so  wrongfully,  he  must  pay 
the  costs. 

Rule  absolute  with  costs.  Emthape  v.  ^en^ 
macott,  E.  T.  183?.    C.  P. 


€amnmn  9^ni. 

Ltail..-— RS-CRANGB  OF  VBNUB.-^COSTS. 

The  de/endnnt  having  chttnged  the  venue  in 
0H  ttction  /or  a  libH  pufjjithed  in  a  news- 
paper on  a  common  affidavit ^  the  plaintiff" 
will  tie  emit  lea  to  his  costs  of  a  rule  for 
taking  thr  venue  buck  again^  the  defendant 
adwiiiing  that  the  rule  should  be  absolute, 

Perrf  had  obtained  a  rule  for  discharging  a 
rale  for  changing  the  venue  in  this  action. 

jdddison  now  shewed  cause.  It  was  an  ac- 
tion fur  a  libel  published  in  a  newspaper,  and 
the  venue  had  been  originally  laid  in  London. 
On  the  osoal  common  affidavit  however,  it  had 
been  changed  by  the  defendant  to  Middlesex, 

*  This  means  seven  working  days,  and, 
therefore,  includes  all  next  week,  and  the 
Monday  of  the  following  week^  viz,  5th  June 
inclnsivcr. 


MISNOMBR  OF  PLAINTIFF^  3  &  4.  W.  4,  C. 

42,  8. 11. 

Cases  of  misnomer  of  plaintiffs  are  noi  eon* 
iemplated  by  the  1  \th  section  of  the  act  ^ 

3  4-4  ^.  4,  c.  42. 

Thomas  had  obtained  a  rule  for  setting  aside 
the  declaration  for  irregularity,  or  for  its 
amendment  at  the  cost  of  the  plaintiff,  against 
which 

M%  H,  Watson  shewed  cause.  The  irregn- 
larity  complained  of  was  that  the  plaintiff  was 
styled  '*  Henry  H.  Lindsay"  in  the  declara- 
tion, his  second  christian  name  not  bdng 
given  in  full.  An  affidavit  was  produced  now 
m  answer  to  the  rule,  in  which  it  was  sworn 
that  the  plaintiff  was  resident  in  America,  and 
that  the  action  was  brought  by  his  attorney  by 
virtue  of  a  power  sent  over,  in  which  the  plain- 
tiff was  described  precisely  as  he  was  in  the 
declaration.  It  was  submitted  that  as  the 
defendant  had  not  ventured  to  swear  that  the 
plaintiff  had  any  christian  name  but  *'  H." 
the  rule  must  be  disohar^ed,  for  it  was  per«i 
fectly  probable  that  he  might  have  been  chris- 
tened by  that  initial  only.  The  statute  (3  and 
4  W.  4,  c.  42,  6. 1 1.)  provided  that  there  should 
be  no  plea  in  abatement  in  any  personal  action 
grounded  on  a  misnomer,  but  the  defendant 
should  be  at  liberty  to  amend  the  declaration 
at  the  cost  of  the  plaintiff  on  a  judge's  sum- 
mons, upon  an  affidavit  of  the  rignt  name. 
Here  there  was  no  affidavit  of  the  right  name, 
nor  had  any  judge's  summons  been  taken  out 
for  amending  the  declaration,  although  there 
had  for  setting  it  aside.  The  defendant  suf- 
fered no  disadvantage  by  the  alleged  misnomer, 
and  as  he  came  to  the  Court  upon  a  technical 
objection,  he  must  come  hirosflf  properly  pre- 
pared, l^he  affidavit  in  answer  to  the  rule  also 
alleged  that  the  plaintiff's  second  name,  if  he 
had  any,  was  not  known  here. 

Thomas,  in  support  of  his  rule,  contended 
that  the  objection  was  strictly  legal,  and  was 
founded  on  the  act  of  parliamerit,  which  applied 
to  the  case  of  the  plaintiff  as  well  as  ot  the 
defendant.  It  could  not  be  any  great  hard- 
!«hip  on  the  plaintiff  for  him  to  give  his  own 
name,  for  no  one  could  know  it  better  than 
himself.  The  defendant  had  already  had  the 
advantage  of  being  discharged  out  of  custody 
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upon  a  similar  objection  being  made  to  the 
aniduvit  of  debt. 

Tindal,  0.  J.,  said  tliat  the  rale  must  be 
discharged  with  costs,  a  week's  time  to  plead 
being  given  to  the  defendent.  The  I2th  sec- 
tion of  the  act  of  parliament  referred  to  cases 
of  defendants  oiily,  and  the  Court  were  of 
opioion  that  the  llth  section  must  receive  a 
similar  construction. 

Rule  discharged.  LmdMv  v.  WelUi  E.  T. 
1837.    C.P. 


JODGMBNT  ON   WARRANT  OF  ATTORNBT.-^ 

INTEREST. 

H^here  H  h  sov^ht  to  h(tvt  jutlgm^t  on  an  tdd 
warrant  of  attorney  t  tr/th/i  ftrarit  intrretty 
the  rate  of  which  it  nantcfi,  the  Court  trUl 
.  ^rtfer  ike  warrant  tv  (te  rfftrred  to  the  pro- 
thonotory  to  compute  the  amount  of  in- 
terest due, 

•/.  Cooke  mored  for  leave  to  enter  up  jadg- 
meot  on  an  old  warrant  of  attoruey.  The 
amount  of  the  warrant  was  250/.,  hut  he  moved 
for  leave  that  the  judgment  should  he  also  for 
23/.  interest. 

Parh,  J, — It  should  be  referred  to  the  pro- 
thonotory. 

J.  Coo&e.'^The  rate  of  interest  was  stated  in 
the  warrant  of  attoruey. 

Parh,  J. — It  must  nevertheless  be  referred 
to  the  prothonotorv. 

Rule  accordingly. — Pag-e  v.  JudU,  E.  T. 
1837.    C.P. 


Tlndai,  C.  J.»  referred  to  the  words  of  the 
act,  which  were,  •'  All  persona  in  execution 
upon  any  judgment  for  anv  debt  or  damages 
not  exceeding  the  sum  of  20/.,  exclusive  of  the 
costs,  recovered  by  such  judgment,  and  who 
have  been  in  prison,"  &c.,  and  said  that  this 
was  decisive.  The  defendant  must  be  dis- 
charged. 

Rule  granteil.— Z>w  d.  fFUliami  v.  Sinciair, 
E.T.  1837.    C.P. 


EJECTMBNT.'^StfALL  DBRTOR'S  ACT. 

'  ^  defendant  having"  been  in  custody  more 
than  twelve  months,  is  entitled  to  his  dis- 
charge^  having  been  taken  in  ea^eeutionfor 
lif.  damages  recovered  in  ejectment,  and 
more  than  20/.  costs,  the  latter  not  being' 
teithin  the  act. 

.  Mansel  moved  for  the  discharge  of  a  de* 
fomlant  out  of  custody  under  the  Small 
Qebtor's  Act  (48  G.  d»  c.  1^).  It  was  an 
action  of  ejectment,  and  a  verdict  had  been 
returned  for  the  plaintiff,  with  \s,  damages. 
The  defendant  had  been  taken  in  execution 
for  the  damages  and  costs,  the  latter  exceed- 
ing 20/.,  and  had  been  in  custody  for  more 
than  twelve  months.  It  was  submitted  that 
C9sts  were  not  within  the  act.  and  that  he  was 
therefore  entitled  to  hrs  discharge.  He  cited 
Doe  d.  ThrplfaU  v.  fFard,  2  M.  &  W.  66, 
where  it  was  held  that  damages  in  ejectment 
were  within  the  operation  of  the  statute. 

Butt  shewed  cause;  and  cited  Doe  v.  Rey- 
nolds, 10  B.  &  C.  481,  where  a  person  in  exe- 
cution for  costs  Ir  an  action  of  ejectment  ex- 
ceeding 20/.9  was  held  not  to  be  entitled  to  his 
discharge. 

Mansel — ^The  act  referred  to  "  debt  or 
damages,"  and  not  to  costs.  There  was  be* 
sidea  a  case  in  the  King's  Bench,  where  a 
decision  similar  to  that  in  the  Exchequer,  bad 
been  given. 


€P)rc^qiifr* 

JUDGMENT  NUNC  PRO  TUNC. — DEATH. 

A  defendant  having  died  in  Hilary  Term, 
the  Court  refused  to  allow  judgment  nunc 
pro  tunc  to  be  entered  on  a  cognovit  in 
Easter  Term, 

Dasent  moved  for  a  rule  calling  on  the  exe- 
cutors of  the  defendant  to  shew  cause  why 
judgment  should  not  be  entered  up  upon  a 
cognovit.  The  cognovit  had  been  given  by 
the  defendant  on  the  8th  February,  1833,  with 
leave  to  enter  up  judgment  on  the  Ist  May 
next  after  that  date.  Judgment  was  not 
entered,  and  on  the  16th  January  in  the  pre- 
sent year,  the  defendant  died.  It  was  urged 
that  before  the  new  rules,  applications  to  enter 
up  judgment  nunc  pro  tunc  were  common, 
and  the  Court  had  directed  judgment  to  be 
entered  aa  of  the  proceeding  term,  the  defen- 
dant having  died  in  vacation.  Calvert  x,  T^bw- 
lin,  6  Bing.  1 1    Cowie  r.  Allaway^  8  T.  It 

Parke,  B. — I  know  of  no  precedent  for  such 
an  application  since  the  new  rules. 

Dasent  subsequently  informed  the  Court  that 
he  bad  lieen  given  to  understand  that  the  Court 
of  K.  B.  had  granted  a  rule  of  this  description 
in  Harrison  v.  Executors  of  Sir  George  Nayhr, 

Kelly  aaid  that  the  rule  alluded  tt>  had  been 
obtained  by  him;  but  an  arrangement  was 
made,  and  there  was  no  cause  shewn.  The 
Court,  however,  seemed  to  be  of  opinion  that 
a  parly  coming  within  a  reasonable  time  after 
the  appearance  of  the  representative  would  be 
entitled  to  judgment. 

I^ord  Jbingeri  C.  B. — Such  an  application 
as  thie  is  niade  in  Easter  Term  to  enter  up 
judgment,  the  defendant  having  died  in  the 
preceding  Hilary  Term,  could  not  have  been 
granted  under  the  old  practice. 

Parke,  B.*— Entry  of  judgment  nunc  pro  tttne 
had  reference  to  cases  when  there  was  a  delay 
of  the  Court,  and  it  was  not  permitted  that 
parties  should  be  prejudiced  thereby. 

Rule  refused.  Mann  Sf  antuher  v.  LordAud^ 
ley,    E.  T.  1837.    Excheq. 


SETTING  A8IDB  AWARD. 

Unless  a  rule  for  setting  aside  an  award 
be  drawn  up  on  rending  the  award,  the 
Court  will  discharge  it, 

Erie  shewed  cause  against  a  rule  obtained 
by  Peteredorff  for  setting  aside  an  award.  A 
preliminary  objection  was  taken  that  the  rule 
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was  not  draiYB  up  on  readinf!^  the  award,  and 
therefore  that  the  award  was  not  before  the 
Court. 

pptergtforjf  saM  that  he  had  noticed  the 
manner  in  %vhkh  the  rule  had  bjen  <j[rawn  up, 
and  bail  mentioned  the  matter  to  the  Court, 
hot  the  officer  had  stated  that  the  rule  was  in 
the  usual  form. 

I'hc  Ontri  discharged  the  rule. 

Rule  dischar^jed.  ^  Barton  f.  Ransom,  E,  T. 
1H37.    Excheq. 


PARLIAMENTARY  PROCEEDINGS. 


Sautfe  of  Harlrtf. 

BILLS  FOB  8BC0MD  HBADINO. 

To  establish  Local  Courts.  \ 

Education  wid  Charities,    i  LordBrougham 

Phiralities  Prevention.         (  ° 

Residence  of  Clergy.         J 

To  amend  the  limitation  of  Real  Actions 

Act Lord  Abinger. 

Recorders'  Courts. 

IN  COMMITTXB. 

Commissions  for  taking  Irish  and  Scotch 

AflSdaTits The  Lord  Chancellor. 

Itlnnicipal  Corporations. 


%9uit  of  CnmmnnA- 

BILLS  TO  BB  BROUGHT  IN. 

To  establish  Local  Courts... Mr.  Roebuck. 

To  abolish  Grand  Juries Mr.  Prime. 

To  consolidate  and  amend  the  Laws  relating 
to  Copyright,  in  Books^  Musical  Coinpo- 
sitions.  Acted  Dramas,  Pictures  aud  En- 
gravings, to  provide  remedies  for  the  vio- 
lation thereof,  and  extend  the  Term  of 

its  dm-ation Mr.  Serjeant  Talfourd. 

To  extend  the  suffrage  of  Householders. 

Mr.  Hume. 
To  amend  the  Marriage  Aet. 

Mr.  Wilks. 
Piirish  Vestries— To  abolish  Phiral  Voting. 

Mr.  Wakley. 
To  amend  the  Law  relating  to  the  Property 
Qualification  of  Members. 

Mr.  Warburton. 
To  alter  and  amend  the  Law  relating 
to  Mortgages  on  Ships  and  Vessels. 

Mr.  Q.  P.  Young. 
To  amend  the  Law  of  Costs  and  the  Oene- 

ral  Issue Sir  F.  Pollock. 

To  eaabte  Tenaats  ixa  Life  of  Estates  in 
Ireland  to  make  ImpniTenentQ  ib  their 


Estates,  and  to  charge  the  Inheritance 
with  the  Monies  expended  in  such  Im- 
provements   Mr.  Lynch. 

To  repeal  the  Septennial  Act,  1  O.  1,  c. 

38 Mr.  Wm.  Williams. 

Mr.  D'Eyncourt. 
To  regulate  and  restnun  the    Power  of 
Judges  to  Commit  for  Contempt. 

Mr.  Charlton. 

FOB  SECOND  BEADINO. 

To  declare  and  amend  the  Law  relatinfc  to 
the  Custody  of  Children  of  tender  age, 
and  to  regulate  the  operation  of  the  Writ 
of  Habeas  applicable  thereto. 

Mr.  Serjeant  Talfourd. 

To  amend  the  Law  of  Controverted  Elec- 
tions,    Mr.  C.  BuUer. 

To  amend  the  Law  of  Patents. 

Mr.  Mackinnon. 

To  amend  the  Law  as  to  OfFences  against 
the  Person     Mr.  A.  Trevor. 

For  regulating  the  Expenses  at  Elections, 

Mr.  Hume. 

To  consolidate  and  amend  the  Law  relating 
to  Bribery  at  Elections.        Mr.  Hardy. 

Repealing  Usury  Law  on  Bills  of  Exchange. 

Freemens*  Admission  Bill. 

J*inal  Register  of  Electors. 

IN  COMMITTEB. 

To  amend  the  Law  of  Wills. 

The  Attorney  General. 

For  amending  the  several  Acts  for  the 
Regulation  of  Attorneys  and  Solicitors. 

Mr.  Tooke. 

For  the  belter  regulation  of  the  Offices  of 
Sheriff,  Undersheriff,  Deputy  Sheriff,  and 
Bwliff Mr  Togke. 

Sheriffs*  Courts— To  extend  the  3  &  4  W. 
4,  c.  42,  "  for  the  further  Amendment  of 
the  Law,  and  better  Administration  of 
Justice." Captain  Pechell. 

For  the  better  Registration  of  Voters. 

ITie  Attorney  General. 

Prisons  Regulations Mr.  Fot  Maule. 

For  facilitating  the  Recovery  of  the  Posses- 
sion of  Tenements  after  the  deterraina- 
tiott  of  the  Tenancy Mr.  Aglionby^. 

For  restraining  and  regulating  the  holding 
of  Benefices  in  Plurality,  and  amending 
the  Laws  relating  to  the  Residence  of  the 
Clergy.  Lord  John  Russell. 

Offences  punishable  by  Transportation 
for  Life. 

AboUshing  the  punishment  of  death  in 
cases  of  forgery. 

Offences  against  the  person^ 

Robbery  and  stealing  from  the  person. 

Burglary  and  stealing  in  a  Dwelling 
House. 

Crime  of  Piracy. 
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Burning  or  destroying  Buildings  and 
Ships. 

Abolishing  the  punishment  of  Death  in 
certain  cases. 

Abolishing  the  punishment  of  the  Pillory. 

For  extending  the  provisions  of  the  Uni- 
formity of  Process  Act.  Mr.  Elphinstone. 

To  regulate  the  Keeping  of  the  Public  Re- 
cords,  Mr.  C.  BuUer. 

To  allow  certain  expences  on  Coroners  In- 
quests. The  Solicitor  General; 

To  explain  the  Marriage,  and  Registration 
Acts Lord  John  RuMell. 

Highway  Rates. 

COKSIDXRATION  OF  BBPOaTB. 

To  amend  the  Law  of  Debtor  and  Creditor, 
and  abolish  Imprisonment  for  Debt. 

The  Attorney  General. 

To  abolish  useless  Offices  in  the  Common 

Law  Courts,  and  Consolidate  the  Offices. 

Mr.  Seijeant  Goulbum. 

PASSBB. 

Shire*halls. 
CoaoeaLnent  of  Births. 


NOTES  OF  THE  WEEK. 

ATTBNDANCB  AT  THB  LAW  0PPICB8. 

The  intended  ne«v  rule  for  alterinii;  the  hours 
of  attendance  at  the  Law  Offices,  which  we 
mentioned  some  tiiae  ago^  will  be  made,  we 
undentandy  this  Term.  A  deputation  from 
the  Incorporated  Law  Society  lately  attended 
one  of  the  Senior  Judges  on  the  subject  o^  the 
proposed  rule,  its  convenience  to  practitioners, 
and  its  effect  in  regard  to  some  matters  of 
practice.  We  are  informed  that  there  is  no 
difficulty  in  the  way  of  the  arrangement,  and 
that  the  rule  will  soon  be  promulgated. 


TRINITY  TBRH  EXAMINATION. 

The  examination  will  commence  on  Mon- 
day, the  5th  June,  at  10  o*clock  precisely. 
The  testimonials  of  due  service  are  to  be  left 
on  or  before  Monday  the  29th  instant,  at 
the  Law  Society. 

erc^eqittr  equitff  i^itt(nj|tf. 
7>inity  Term,  1837. 


Tuesday   - 
Wednesday 


Mr.  Baron  Aldenon, 

May  23    Petitions  and  Motions. 
r    Further     Directionn 
and  Exceptions  to  Re- 
24 <  ports;    Pleas,  Demur- 
rers, and  Exceptions  to 
^Answers. 


The  Urd  Chit/ Baron. 
Saturday  -       -    27    Causes. 

Mr.  Baron  Atdereon, 
Tuesday  -        -    30    Petitions  and  Motions. 
Thursday   -   June  I     Further  Directions,  Ice. 

The  Lbrd  Chief  Baton. 
Friday      -        -      2    Causes. 
Tuesday  -        -      6    Petitions  and  Motions. 
Friday      *        .      9    Further  Directions,  &c- 
Mr.  Baron  Aldereon  will  sit  in  Gray's  Inn 
HaU  after  Tenn. 


THE  EDITOR'S  LETTER  BOX. 


(3^  According  to  the  wish  of  some  of  our 
suliicrihers  in  the  country,  ire  are  mukin^^  ar- 
rangeinejits  for  stamping  a  country  edition  of 
the  Lrgal  Obterver,  to  be  sent  by  the  post  on 
Saturday  evenings.  This  will  be  a  mere  change 
in  the  mode  of  transmission  of  part  of  the  im- 
pression, for  the  accommodation  of  such  as 
desire  it.  The  Work  itself  will  undergo  no 
change,  but  be  published  in  London  in  the 
same  form,  and  sent  by  the  booksellers  as 
usual,  to  those  who  do  not  wish  to  recei?e  it 
by  the  post.  The  alteration  will  be  com« 
menced  as  early  as  possible,  and  subscribers 
will  please  tu  give  directions  accordingly. 


E.  E.  W.  mav,  we  tlunk,  obtain  his  krticles, 
so  as  to  save  tne  stamp  duty ;  but  it  is  clear 
that  he  must  enter  into  further  articles  to 
make  up  for  the  time  he  has  omitted  to  attend. 
There  must  be  a  service  under  articles  for 
five  years. 

The  Queries  oiZ.i  T.  W. ;  and  H.  S.,  have 
been  received. 

The  extra  price  of  the  Monthly  Part,  men- 
tioned by  a  Subscriber,  occurs  when  there  are 
five  numbers  in  the  month ;  but  the  amount  he 
mentions  must  include  the  Quarterly  Digest 
of  Cases. 

E.  S.  may  rely  that  in  the  exclusion  of  any 
lei ters  from  our  pages,  we  are  uninfluenced  by 
any  pecuniary  consideration,  affecting  this 
journal ;  but  it  may  happen  that  the  insertion 
of  a  letter,  whilst  it  may  somewhat  annoy  one 
class  of  our  readers,  will  do  no  good  to  the 
other,  who  desire  the  discussion.  If  he  will 
send  a  copy  of  the  letter  referred  to,  we  yinSk 
consider  the  subject. 

The  letter  of  "A  Common  Law  Clerk" 
will  appear  soon. 

We  nave  seen  at  the  Law  Institution  the 
printed  paper  described  as  *'  a  Case  on  the  43d 
Elizabeth,  for  the  relief  of  the  poor,''  with 
'*  the  opinion  of  Mr.  Serjeant  Snigge."  and 
hearing  the  name  of  '*  Oawdy,  Attorney." 
We  shall  notice  the  controversy  on  the  authen* 
ticity  of  this  document  in  an  early  number. 
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AMENDMENT  OF  THE  LAW  OF 
COPYRIGHT. 

Mr.  Serjeant  Talfoitbd  on  the  1 8th  Inst. 
introduced  tu  the  House  of  Commons  his 
proposed  Amendment  of  the  Law  of  Copy- 
right. His  speech  is  well  deserring  of 
ittentiofi,  oa  acc^ant  of  its  clear  and  able 
exposition  of  the  defective  state  of  the  Law, 
^the  remedies  which  he  recommended,  and 
the  eloquence  with  which  he  enforced  every 
topic  of  his  •'  high  argument."  The  main 
propodtion  for  the  extension  of  the  term, 
was  received  by  the  House  with  general  and 
marked  approinition.  The  principle  of  the 
iBeasare  seems  to  be  firmly  established,  as 
trdl  by  the  unanswerable  arguments  and 
MUaat  eloquence  of  the  Honorable  Gentle- 
man,  as  by  the  common  and  unanimous 
assent  and  warm  support  of  both  sides  of  the 
House.  It  was  indeed  refreshing  to  witness 
a  short  pause  in  the  conflict  of  party,— won 
by  the  intellectaal  importance  of  the  subject, 
and  by  the  taste  and  genius  and  judgment 
with  which  it  was  advocated.  The  learned 
Scijeant  obeervied  that  it  was  indeed  time 
that  literature  should  experience  some  of 
the  blessings  of  legislation;  for  hitherto, 
with  the  exception  of  the  boon  conferred  on 
the  acted  drama  by  the  bill  of  the  member 
for  Lincoln,  it  had  received  scaxtsely  anything 
bttt  evil.  •'  If/'  said  he,  "  we  should  now 
simply  repeal  all  the  statutes  which  have 
been  passed  under  the  guise  of  encouraging 
learnings  and  leave  it  to  be  protected  only 
by  the  principles  of  the  common  law,  and 
the  remedies  iM^ich  the  common  law  could 
^PPh*  I  believe  the  relief  would  be  wel- 
come. It  did  not  seem  to  our  ancestors 
that  the  right  of  deriving  solid  benefits  from 
that  which  springs  solely  from  within  us — 
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the  right  of  property  in  tiiat  which  die  mind 
itself  creates,  and  which,  so  far  firom  e«« 

hausting  the  materials  common  to  all  men, 
or  limiting  their  resources,  enriches  and  ex-> 
pands  them— a  right  of  property  which,  by 
the  happy  pecolianty  of  its  nature^  can  only 
be  enjoyed  by  the  proprietor  in  proportioii 
as  it  blesses  mankind — should  be  exempted 
from  the  protection  which  is  extended  to 
the  ancient  appropriation  of  the  soil,  and 
the  rewards  of  commercial  enterprise." 

After  these  and  some  other  introductory 
remarks,  the  honorable  Meml)er  gave  a  con- 
cise and  accurate  history  of  the  law,  and  the 
alterations  which  had  been  made  in  it,  from 
the  first  legislative  enactment  to  the  present 
time; — dwelling  with  much  force  of  ex* 
pression  on  all  the  main  points  of  the  sub- 
ject,—on  the  common  law  right  of  "  each 
man  to  his  copy," — on  the  unchanged  state 
of  the  equitable  and  l^al  remedies  afibrded 
to  authors,  (notwithstanding  the  statute  of 
Anne)  till  1 7  74 ; —the  restoration  of  the  per- 
petuity in  the  university  copyrights; — the 
want  of  uniformity  in  the  law,  &c.  &c. 

The  learned  Serjeant  then  proceeded  to 
state  his  remedies. 

I  propose  (he  said)  to  render  the  law  of  copy^i 
right  uniform ;  as  to  all  books  and  works  of  art^ 
to  secure  to  the  proprietor  the  same  term  in 
each;  to  give  one  plan  of  registration,  and  one 
mode  of  transfer.  As  the  Stationers'  Company 
have  long  enjwed  the  control  over  the  regis- 
tration of  books,  I  do  not  propose  to  take  it 
from  them,  if  they  are  willing  to  retain  it  with 
the  increased  trouble,  compensated  by  the  inu 
creased  fees  which  their  officer  will  be  entitled 
to  receive.  I  propose  that,  before  any  proceed* 
ing  can  be  aoopted  for  the  violation  of  cop)r- 
li^t,  the  author,  or  his  assignee,  shall  deposic 
a  copy  of  the  work,  whether  book  or  engraving, 
with  the  officer  of  the  company,  and  cause  an 
entry  to  be  made,  in  the  form  to  be  given  in 
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the  art,  of  the  proprietorship  of  the  work — 
whether  absolute  or  limited — and  that  a  copy 
of  such  entry,  signed  by  the  officer,  shall  be 
admitted  in  all  courts  as  prima  facie  evidence 
of  the  property.  I  propose  that  any  transfer 
should  be  reofistered  in  uke  manner,  in  a  form 
also  to  be  given  by  the  act,  and  that  such 
transfer  shall  be  evidence,  by  a  similar  copy. 

At  present,  great  uncertainty  prevails  as  to  the 
original  right  of  property  in  papers  supplied  to 
periodical  works,  or  written  at  the  instance  of 
a  bookseller,  and  as  to  the  right  of  engravin^r 
from  original  pictures.  However  desirable  it 
may  be  that  these  questions  should  be  settled, 
It  is  impossible  to  interfere  with  the  existing 
relations  of  booksellers  and  authors,  or  of  pa- 
trons of  art  and  artists.  Neither,  for  the  future, 
do  I  propose  to  lay  down  any  rule  as  to  the  rights 
which  shall  originally  be  expressed  or  implied 
between  the  parties  themselves ;  but  that  the 
light  of  copy  shfdi  be  re^pstered  as  to  books, 
.pivturesi  or  engravings,  only  with  the  consent 
of  both,  e.xpressed  in  writing ;  and^  when  this  is 
done,  slioll  be  absolute  in  the  party  registered 
as  owner.  At  present,  an  engraver  or  publisher, 
wh6  has  given  a  large  sum  for  permission  to 
engrave  a  picture,  and  expended  his  money  or 
labour  in  tne  plate,  may  be  met  by  unexpected 
competition,  for  which  he  has  no  remed^.  By 
noakmg  the  registration  not  the  condition  of 
th.e  ri^t  itself,  but  of  the  remedy  by  action  or 
otherwise,  the  independence  of  contracting 
parties  will  be  preserved,  and  this  evil  avoided 
for  the  future.  A  competent  tribunal  will  still 
be  wanting;  its  estabhshment  is  beyond  the 
scope  of  my  intention  or  my  power ;  but  I  feel 
that  complete  justice  will  not  be  done  to  litera- 
ture and  art  until  a  mode  shall  be  devised  for 
a  cheap  and  summary  vindication  of  their  in- 
juries before  some  parties  better  qualified  to 
determine  it  than  our  judges  and  juries. 

But  the  main  object  of  the  bill  which  I  contem- 
plate is,  (I  will  not  use  those  words  of  ill  omen, 
**  the  further  advancement  of  learning" — but) 
for  additional  justice  to  learning,  by  the  further 
extension  of  time  during  which  authors  shall 
.^njoy  the  direct  pecuniary  benefit  immediately 
flowing  from  the  sale  of  their  own  works. 
Although  I  see  no  reason  why  authors  should 
not  be  restored  to  that  inheritance  which,  un- 
der the  name  of  protection  and  encourage- 
ment, has  been  tid^en  from  them,  I  feel  that  the 
.subject  has  so  long  been  treated  as  matter  of 
compromise  between  those  who  deny  that  the 
creations  of  the  inventive  faculty,  or  the  achieve- 
ments of  reason,  are  the  subjects  of  property  at 
all,  and  those  who  think  the  property  should 
last  as  long  as  the  works  which  contain  truth 
tmd  beauty  live«  that  1  propose  still  to  treat  it 
on  the-  prindple  of  compromise,  and  to  rest 
satisfied  with  a  fairer  adjustment  of  the  dif- 
ference than  the  last  act  of  Parliment  affords. 
I  shall  propose — subject  to  modification  when 
the  detauls  el' the  measure  shall  be  discussed — 
that  the  term  of  property  in  all  works  of  learn- 
ing, genius^  and  art,  to  be  produced  hereafter, 
or  in  which  the  Stationers'  copyright  now  sub- 
sists, shall  be  extended  to  Sb  years,  to  be  com-* 
puted  from  the  death  of  the  author^  which 


will  at  least  enable  him,  while  providing  for 
the  instruction  and  the  delight  of  distant  ages, 
to  contemplate  that  he  shdl  leave  in  his  works 
themselves  some  legacy  to  those  for  whom  a 
nearer,  if  not  a  higher  duty,  requires  him  to 
provide,  and  which  shall  make  "death  less 
terrible." 

In  support  of  the  main  proposition  of  the 
Bill — the  extension  of  the  duration  of  the 
term,  the  honorable  Member  made  the  fol- 
lowing brilliant  and  powerful  appeal  to  the 
feelings  of  the  House ;  and  he  appears  to 
have  succeeded  in  making  a  deep  impression, 
and  to  haye  carried  the  sense  of  the  House 
entirely  with  him. 

When  the  opponents  of  literary  property 
speak  of  glory  as  the  reward  of  gemus,  they 
make  an  ungenerous  use  of  the  very  nobleness 
of  its  impulses,  and  show  how  little  they  have 
profited  by  its  high  example.  When  Milton, 
m  poverty  and  in  blindness,  fed  the  flame  of 
his  divine  enthusiasm  by  the  assurance  of  a 
duration  coequal  with  his  language,  I  believe 
with  Lord  Camden  that  no  thought  crossed 
him  of  the  wealth  which  might  be  amassed  by 
the  sale  of  his  poem  ;  but  surely  some  shadow 
would  have  been  cast  upon  "  the  clear  dream 
and  solemn  vision  "  of  his  future  glories,  had 
he  foreseen  that,  while  booksellers  were 
striving  to  rival  each  other  in  the  magni- 
ficence of  their  editions,  or  their  adaptatioH 
to  the  convenience  of  various  classes  of  his 
admirers,  his  only  surviving  descendant — a 
woman— should  be  rescued  from  abject  want 
only  by  the  charity  of  Garrick,  who,  at  the  so- 
licitation of  Dr.  Johnson,  gave  her  a  benefit  at 
the  theatre  (which  had  appropriated  to  itself 
all  that  could  be  represented  of  Comut.  The 
liberality  of  genius  is  surely  iU-un^ed  for  our 
ungrateful  denial  of  its  rights.  'Tbe  late  Mr. 
Coleridge  gave  an  example,  not  merely  of  its 
liberality,  but  of  its  profuseness ;  while  he  I 
sought  not  even  to  appropriate  to  his  fame  the 
vast  intellectual  treasures  which  he  had  derived 
from  boundless  research,  and  coloured  by  a 
glorious  imagination;  while  he  scattered 
abroad  the  seeds  of  beauty  and  of  wisdom  to 
take  root  in  congenial  minds,  and  was  content 
to  iiitness  their  friiits  ih  the  productions  of 
those  who  heard  hiih.  But  dught  we,  there- 
fore, the  less  to  deplore,  now  when  the  mui<ic 
of  his  divine  philosophy  is  forever  hushed,  that 
the  earlier  portion  of  those  works  on  which  he 
stamped  his  own  impress-^which  he  sought 
from  the  world  that  they  should  recognize 
as  his  —are  published  for  the  gain  of  others 
than  his  childreii — that  his  death  is  illustrated  i 
by  the  forfeiture  of  their  birthright  ?  What  i 
justice  is  there  in  this?  Do  we  reward  our 
heroes  so?  Did  we  tell  our  Marlborough s, 
our  Nelsons,  our  Wellingtons,  that  glory  was 
their  reward,  that  they  fought  for  posterity^ 
and  that  posterity  would  pay  them  ?  We 
leave  them  to  no  such  cold  and  uncert^n  re- 
quital ;  we  do  not  even  leave  them  merely  to 
enjoy  the  spoils  of  their  victories  which  wc 
deny  to  the  author — we  concentrate  a  nntien'a 
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lionest  feeling  of  ffratitude  and  pride  into  the 
form  of  an  endowment,  and  teach  other  ages 
what  we  thought,  and  what  they  ou^ht  to 
think,  of  their  deeds,  by  the  eubstantial  memo> 
rials  of  our  pnuse.  Were  our  Shakspeare  and 
Milton  letfs  the  ornaments  of  their  country, — 
less  the  benefactors  of  mankind  ?  Would  the 
ejsample  be  less  inspiring  if  we  permitted  them 
to  enjoy  the  spoils  of  their  peaceful  victories  ? 
If  we  allowed  to  their  descendants — ^not  the 
tax  assessed  by  present  gratitude  and  charged 
on  the  future,  —but  if  we  permitted  the  future 
^eely  to  pav  its  own  contrioutions — to  sanction 
a  reward  w&ich  must  be  restricted  to  the  actual 
good,  and  which  will  only  be  paid  by  those 
who  share  and  are  concious  of  the  blessing  ? 

But  I  do  not  press  these  considerations  tp 
the  full  extent.  The  past  is  beyond  our  power ; 
and  I  only  ask  for  the  present  a  brief  reversion 
in  the  future.  Riches,  fineless,  are  alrei^ly 
ours.  It  IS  in  truth  the  f^reatness  of  the  bles- 
sings which  the  world  mherits  from  genius 
that  dazzels  the  mind  on  this  question,  and 
the  habit  of  repaying  its  bounty  b^  words,  that 
confuses  us  and  mdisposes  us  to  justice.  It  is 
because  the  spoils  of  time  are  irrevocably  ours ; 
because  the  forms  of  antique  beauty  wear  for  us 
the  bloom  of  an  imperishable  youth  i  because 
the  elder  literature  of  our  own  country  is  a 
free  mine  of  wealth  to  the  bopkseller,  and  of 
delight  to  ourselves,  that  we  are  unable  to  un- 
derstand the  clum  of  our  contemporaries  to  a 
beneficial  interest  in  thdr  works;  because 
genius  of  necessity  communicates  so  much,  we 
cannot  conceive  it  as  retaining  anything  for  its 
possessor.  There  is  a  sense,  indeed,  m  which 
the  poets  "  on  earth  have  made  us  heirs  of  truth 
a  pure  delight  in  heavenly  lays ;"  and  it  is  be- 
cause of  this  very  boon— because  their  thoughts 
become  our  thoughts,  and  their  phrases  un- 
consciously enricn  our  daily  language — be- 
cause their  wor&s,  harmonious  in  themselves, 
suggest  to  us  the  rules  of  composition  by  which 
their  imitators  should  be  guided— because  to 
them  we  can  resort,  and  "  in  our  golden  urns 
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nature  would  turn  her  last  calamity  into  the 
means  of  provision  for  survivors.     At  the  mo- 
ment when  his  name  is  invested  with  the  solemn 
interest  of  the  grave — ^when  his  eccentricities 
or  frailties  excite  a  smile  or  a  shrug  no  longer 
— ^when  the  last  seal  is  set  upon  his  earthly 
course,  and  his  works  assume  their  place  among 
the  classics  of  his  country,  your  law  says  his 
works  shall  become  your  property,  ana  you 
will  requite  him  by  seizing  the  patrimony  of 
his  phildren .  We  blame  the  errors  and  excesses 
of  geqius,  aud  we  leave  them — justly  leave 
them — ibr  the  most  part  to  the  consequences 
of  their  strangely  blended  nature ;  but  if  genius, 
in  assertion  of  its  divine  alliances,  produceii 
large  returns  when  the  course  of  its  mdl  pos- 
sessor is  spent,  why  is  the  public  to  insult  his 
descendants  with  their  alms  and  their  ptty^ 
What  right  have  we  to  moralize  over  the  ex** 
cesses  of  a  Bums,  and  insult  his  memory  by 
charitable  honours,  while  we  are  taking  the 
benefit  of  his  premature  death,  in[the  expiration 
of  his  copyright  and  the  cheapness  of  his  works? 
Or — ^to  advert  to  a  case  in  which  the  highest 
intellectual  powers  were  associated  vnX\\  the 
noblest  menu  excellence — ^what  right  have  we 
to  take  credit  to  ourselves  for  a  paltry  and 
ineffectual  subscription,  to  rescue  Abbotsford 
for  the  family  of  its  great  author,  while  we  insist 
on  appropriating  now  the  profits  of  his  earlier 
powers,  and  anticipate  the  time  when,  in  a  few 
years,  bis  novels  will  be  ours  without  rentcharge 
to  enjoy,  and  any  one's  to  copy,  to  emasculate, 
and  to  garble?  This  Is  the  case  of  one  whom 
Kings  and  people  delighted  to  honour;  but  look 
on  another  picture— that  of  a  man  of  genius 
and  integrity,  who  has  received  all  the  insnlt 
and   injury   from    his   contemporaries,   and 
obtains  nothing  from  posterity  but  a  name. 
Look  at  Danid  De  Foe;  recollect  him  pillo. 
ried,  bankrupt,  wearing- away  his  life  to  pay  his 
creditors  in  full,  and  dying  in  the  struggle— 
and  his  works  Uve,  imitated,  corrupt^,  yet 
casting  off  the  stains — ^not  by  protection  of  law, 
but  by  thebr  own  pure  essence.    Had  every- 


draw  light,"  th^t  we  cannot  fancy  them  apart  I  school-boy  whose  young  imagination  has  been 


from  ourselves,  or  admit  that  they  have  any 
property  except  in  our  prause.  And  our  grati< 
tude  is  shown  not  only  in  leaving  their  descen- 
dants  without  portion  in  the  benefits  derived 
from  their  works,  but  in  leaving  even  their 
fame  to  be  frittered  away  in  abridgments,  and 
polluted  by  bas§  ii^termLxtures,  and  denying 
to  their  descendants  even  the  cold  privilege  of 
watching  over  and  protecting  it. 

There  is  sometning,  besides,  peculiarly 
unjust  in  bounding  th^  term  of  an  author's 
property  by  that  of  his  natural  life.  It 
denies  to  age  and  experience  the  probable 
reward  it  permits  to  youth — to  youth  suf- 
ficiently full  of  hope  aiid  joy,  to  slight  its 
promises.  It  gives  a  bounty  to  haste,  and  in- 
forms the  laborious  student  who  WQtdd  never 
worry  his  life  to  complete  some  work  which 
**  the  world  will  not  willingly  let  die,"  that  the 
more  of  his  life  he  devotes  to  its  perfection, 
the  more  limited  shall  be  his  interest  in  its 
fruits.  It  stops  the  progress  of  remuneration 
at  the  moment  it  is  most  needed,  and  when 


prompted  by  his  great  Work,  and  whose  heart 
has  learned  to  beat  in  the  strange  yet  familiar 
solitude  he  created,  given  even  the  halfpenny 
of  the  statute  of  Anne,  there  would  have  been 
no  want  of  a  provision  for  his  children,  no  need 
of  a  subscription  for  a  statue  to  his  memory. 

The  term  allowed  by  the  existing  law  is  cu- 
riously adapted  to  encourage  the  lightest  works, 
and  tp  leave  the  noblest  unprotected.  Its 
little  span  is  ample  for  authors  who  seek  onlv 
to  amuse;  who,  **to  beguile  the  time,  look 
like  the  time ; "  who  lend  to  frivolity  or  corrup- 
tion "  lighter  wings  to  fiy;  "  who  sparkle,  blaze^  • 
and  expire,  lliese  may  be  well — the  fireftieb 
on  the  heaving  sea  of  public  opinion,  and  transi- 
tory :  yet  surely  it  is  not  just  to  legislate  for 
those  alone,  and  deny  all  reward  to  that  lite- 
rature which  aspires  to  endure. 

Let  us  suppose  an  author,  of  true  original 
genius,  disgusted  with  the  inane  phraseology 
which  had  usurped  the  place  of  poetry,  and 
had  devoted  himself  from  youth  to  its  service, 
disdaining  the  gauds  which  attract  the  care- 
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Ajmmbimnt  ^  tk§  Lmf  (^  CopyriglL 


kts  aKd  VQfkQle^  fen  t\ke  W0vi»g  ^ccid^ti 
•I  fortune— npt  peeking  t»  tjciumph  in  t}ie  teo>r 
vest  of  Ibe  pii04oa8>  but  iu  tlie  serenity  which 
lies  above  thew-^wbOBe  works  sh^U  be  scored 
Ht^-i^wbose  ii««iQ  made  «  by-wordr--«ad  yet 
wba  shall  persevere  in  hie  high  and  ho)y  course* 
md«4dly  imprefiinff  tbouf^htful  minds  with 
ibe  sense  of  tvutb>  made  visible  in  the  severest 
forms  of  beauty,  until  be  shall  create  the  tsste 
by  which  be  snail  be  i4>precia^dr— influence 
the  master  spirUi  of  bis  age^be  feU  pervading 
every  part  ox  the  aa^ona)  Uten^ture,  softening, 
nnnng,  and  ennchlng  it^  and  when>  at  last  be 
^all  4nd  bit  opnfldence  in  bis  ovm  i^pirations 
justified,  and  the  name  which  once  was  the 
•com«  admitted  to  be  the  glory  of  his  age-^he 
•hall  lode  foFwwK)  tQ  the  close  pf  his  earthly 
career,  as  the  event  thait  shall  consecrate  his 
lame  and  deprive  hi»  children  of  the  openiiy 
harvest  he  'm  bcginsdug  to  reap«p-ep  soon  as  bis 
^pyrigbt  became  vawnble,  it  is  gone  I    Thia 
jn  no  imaginary  eaae.    I  re^yr  to  one  who  *^  in 
Ibis  setting  part  of  time"  has  opened  a  vein^  of 
4ie  deepest  sentiment  «Qd  thought  (unheeded 
tjU  then)^whp  hn«  supplied  th^  npble^t  ant), 
dote  to  ^e  freezing  ene^  of  thp  acienUfic 
4|Hrit  of  the  ag0  ;r-wbOi  while  hq  ba^  done 
justice  to  the  poetry  of  greatness,  bad  cant  a 
glory  around  the  lowliest  conditions  of  hu- 
BMknitss  and  titijped  oul  tb^  subUe  links  1^ 
vvhicb  they  9X0  conneo^  wiA  tbie  highest  i-<*^ 
of  one  whose  name  wiU  now  find  an,  echo  not 
only  in  the  hearty  oC  the  NH^lnd^  student,  h^x 
in  that  of  the  busiest  of  tfiAse  whp  are  fene^ed 
by  politSiQal  ooAtroversy  ;-*-<«(  WiUiiMiEiWordsr 
vvom*    Ougbl  w^npt  tor^ttitosucb«HRO«it 
in  some  degree,  for  the  iiduMv(»e  u(  ou^  boy^ 
]v>od?  For  these  wad(t-P«whifib«reiM)^winsfnr 
sibly  (|0Qted   by  oi^r  most  popular  writera,--** 
the  spmt  of  which  now  ininglea  with  our  intel- 
lectual almosphere,-^he  probably  has  not  rer 
ceived through  the  longlife^be  has  demoted  to  his. 
art,  until  Uitely,  as  vpmk  %» the  Man«  bbour^ 
yrith  moderate  tnlent»  might  Justly,  produce  in 
•ivear  of  moderam  indwtiy.     Sbm  t|i%  Iim^ 
vvhose  term  baa  been  am^y  suQeient  tn  his 
fpomera-^ifhidi  ban  protected  tbe|Ba-*-apw 
afford  him  no  protnctioni  because  be  b«a  ou^-. 
lasted  tbwr  sicoir*  {  bocauie  hia  fi^me  baa  be«n 
fosteied  amidsl  ibft  stormn*  and  iii  now  the 
growtbofyanni 

There  is  ontar  «M  other  eo«ii4fiii^ti|o^  to 
which.  I  mU  adverti  «i  eonnecM  witjh  this 
8^]bject ;— the  e9())iedien^  and  juatica  of  acv 
knQwlediiw  tbiO  rigbti  of  lbreign«ra  to  cony/- 
rigbt  in  this  countvy^  ai^  of  churning  i|  A>r 
ourselves,  in  return.  If  at  this  time  it  w^re. 
dear  that  our  lew  afforded  no  protection  to 
foreigners,  fiiat  pubKsbing  in  other  countnes, 
there  Ufould  be  greajt  diffiieuiity  in  dealing  with 
this  <iue$tiMki\  for  awrselv^a^  and  we  might  leel 
bound  to  leaie  il  to  ne(gotiatioD,  to  give  and  to 
obtain  recipnooal  benefita,  But  if  a  recent  de- 
cision on  the  subject  of  music^al  copyright  is  to 
be  regarded  as  cofI^9Pt»  th^.  principle  of  inter- 
na^^al  cejpiyright  ia  alceady  acknowledged 
hevfw  and  tbeije.  is  Httle  fpr  u^  to  do  in  order 
tha(  we  may  be  enabled  tp  daim  its  recognition  i 
froA  foiflign  atnltt.    h  but  Itf^  de^id^  by  a  L 


judge  conversant  with  the  bvalness  and  with 
the  elegancies  of  life  to  a  d^pree  unusual  with 
an  eminent  lawyer*-bv  one  who  was  the  most 
successful  advocate  oi  his  time,  yet  who  wa|i 
not  more  remarkable  lor  his  skiO  in  dealing 
w^th  facts,  tibiao  for  the  grace  widi  which  he 
embellished  them-^by  Lord  Abinger-r-^hat  the 
assignee  of  foreign  copyright,  cferiring  title 
trom  the  author  aoroad  to  publish  in  this  coun- 
try, and  creating  that  right  within  a  reasonable 
time,  may  claim  the  protection  at  our  courta 
against  any  infringement  of  his  cofiy.*    If  this 
ia  law,  and  I  believe  and  trust  it  is,  we  sbaU 
make  no  sacrifice  in  so  declaring  iL  and  in 
setting  aa  example  which  France,  Prussia 
Amenca,  and  Germany  are  prepared  to  follow. 
Let  us  do  justice  to  our  law  and  to  ourselves. 
At  present  not  only  is  the  literary  intercourae 
of  countries^  wbo  should  form  one  great  family, 
degraded  into  ^  low  series  of  mutual  piracies—- 
not  only  are  industry  aiud  talent  deprived  <^ 
their  just  reward— but  our  literatuie  is  debased 
in  the  eye^  of  the  worlds  by  the  wretched  me^ 
dium  through  which  they  behold  it,    Pilfered, 
and  di^gured  in  the  mlferipg,  the  nobleai 
imagea  are  broken,  wit  falls  pointless,  and  verse 
is  only  felt  in  fragments  of  broken  muric ; — sad 
fate  for  an  irritaSle  race  I    The  great  minds  oE 
pur  timefi  have  npw  ai^  audience  to  impress  far 
vaster  than  it  entered  into  the  minds  of  theis 
predecessors  to  hope  for-^-en  audience  inoreasr 
ing  a^  population  thickenf  in  the  cities  of  Ame- 
rica^  and  steads  itself  out  through  its  di^ 
mimshlng  wilds,,  who  speak  our  lan^piage,  and 
who  look  on  our  old  poets  as  their  o^  im- 
mortal ancestry  i  and  if  this  our  literature  shall 
be  theirs ;  if  ita  diffusion  siiall  follow  the  efforta 
of  tbe  stout  heart  and  sturdy  arm-in  the  triumph. 
av«r  the  obstacles  of  nature ;  if  the  w^kios.^ 
stretching  beyond   their  confines,    shall  be^ 
haunted  with  rislons  of  beauty  whicn  our  poeta 
have  created,  let  those  who»  are  thns  softening 
the  niggedneas  of  young  sotnety  have  some  otot 
sent  interest,  about  which  affection  may;  gather  2, 
a|id  et  least  let  them  be  protected  ArOm  those 
ifbo  would  exhibit  them,^mangled  or  cnrruptedK 
to  their  tranaatlnntic  disciples.  I  do  aotin^truUL 
ask  for  literature  favour;  I  do  not  ask  for  it 
cbaritTs  I  do  npt  even  appeal  to  gn^de  ia: 
ita  behalf  s  but  (  a^  for  it  a  portion».and  but  n 
portion,  of  that  common  justice  wihich  the. 
cosiest  ij^vltt'^  obtains  for  its  natural  reward. 
and  ^biqh,  nothing  but  the  verv  c^ten^  ef  ita. 
claims*  and  the  nobleness  of  tiie  associntiona 
to  which  they  are  akin,  have  prevented  '^  ficoo^ 
reeciving  from  our  laws^ 

The  honourable  and  lean\,ed  gentteniAnjUiea. 
moved  foirlc^ve  to  brief  in  abill  *'  to.  cpnsolidatct 
and  amend  the  l^.ws  relating  tn  property  in  tba 
nature  of  copyright  in  books,  musical  composi- 
ticm»>  acted  dramas,  pictures,,  and  otgranngs  s 
to  provide  cemedles.  Tojr  the  violation  thereof!^ 
and  to.  e^end  the.  term  of  its  duratfo;!,'*  and 
resumed  his  seat  amid  the  Ipudesi  cheering 
A-om  aU  parts  of  the  honse. 

The  motion  we4  ^ooonded  by  ikfi  Qhfmn 
Q9tig>^  of  tha  JEatWi9quer,  in  tema  e£  bsgh. 


Barrister  atHed^^^Aiiomeys  tv  be  admitted. 
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connnendationji  aad  it  vas  also  warmly 
sqiported  by  Sir  Robert  Inglis. 

Leave  was  then  given  to  bring  in  the  bill, 
tiie  care  of  it  being  committed  to  Mr.  Ser- 
jeant Taiftnard,  the  Chanceilor  of  the  Ez- 
ekejiter.  Lord  Mahon,  and  Sir  R,  Inglia, 

BARRISTERS  CALIJSD, 
Eueter  Term,  1837. 

LINCOLN'S  INN. 

Georf^e  Alfred  Amey. 
William  NevinBoo. 
Henry  Sitfden. 
Edward  Vansittait  Neale. 
Charles  White. 
Henry  Thomas  Worlcy. 


Alexander  William  Kin||;Iake. 
Ralph  William  EUiot  Farster. 
John  Garratt>  juo. 

INNSn  TEMFLE. 

Georire  Morland  Crawford. 
Patrick  Douglas  Hadow. 
David  Pu«fh. 
Robert  Whitwortli, 
William  Frederick  Lawson. 
Francis  Palmer. 
John  Edwards  Lyall. 
Thomas  Charles  Morton. 

MIDDLE  TEMFLE. 

Charles  Henry  Oakes. 
Edwara  Broadhursc. 
Arthur  Fitz.John  Foster. 
John  Francis  Parker. 
James  Freeman  Hughes. 


ATTORNEYS  TO  BE  ADMITTED. 
Michaelmas  Term-,  1 837 . 

Clerks  Xame  and  Retidence.  To  whom  artkkd^  ostlffned^  9fe. 

Arrowsmitb,    Joteoh,    6,    Sidmoutfa    Street.  Henry  Robert  Suatalia  Wright,  BtoofM  npaq 

Gray's  Inn  Road,  and  25.  Great  Rasseli  Tees. 

Street,  Bloomsbury. 

Abbou.  Charley  UUu^eter.  Stafford.  Samuel  Fisher.  Qaeeft  Street^  (^Mapsidei  aa^ 

signed'  to  William  Mason.  New  MiHmaM 
Street. 

Adams.  WIlKair.  92.  Chancery  Laae.  and  11.  John    Stratford  CelliMs.  Rosai  assicroed   to 

Gray's  Ian  Square.  Charles   GwiUin  Joaes^    U.    C&my's   ftia 

Square. 

Blomley,  John.  Rochdale^  and  Preston.  Laoca-  Thomas  Ferrand  Dearden.  Rochdak^  assigned 

shire.  to  John  Armstrong;.  Preston. 

Battfe.  Thomas  Hudson,  8.  Ely  Place.  HoL  Jbhn  Battye.  Huddersfield. 

born  I  HaddenfteM,  York. 

Boys.  John  Harvey^  Margate.  Kent;  and  M,  John  Boys.  Margate. 

Heatbcot^  Street,  Merklenhurgh  Smiare. 

Baldwyn.  Joha  Lewi*.  17.  Glouceiter  Street  {  Francis  M'DonneU.  Ush  9  assigned  t^  Tboaa» 

and  28.  Grest  Ormond  (Street.  Queen  Square  Metealfs.  5.  New  Square^  Lincala'a  Inoi. 

Bivl^  Jaeob.  10.  Upper  Islingrtoo  Terrace.  Thomas  Clarhsv  Craven  Street.  Strand. 

Brooks.  Charles  William.  8.  Pleasant  Row.  Charles  Sabine»  Oswestry^  tssimsd  to  .Tho. 

.  IsUngteOb  mas  Coooerp  John.  Street,  BedlordRowv 

Bell.  Jameq»  Blackbun»  Lancaster.  Jamea  Nei  Ule.  Blackhnoi. 

Baaklex;  BdwatdCharles^ Shiuston-on^toiir  i  fidwani Banist«r»  ShipfftiPe lan^Stonr. 

Pentoi^ .  §lreat»   Pentoavilfe^  Manchester 

Street,  Gray's  fna  Road. 

Bwges.  Edward  City  olBristoL  John  Slad^  Yeovil  1  asagne4to  Daaiali  Buv 

ges.  city  of  Bristol. 

Brettel.  James  John.  Camden  Terrace.  Cam-  Robert  Hcnsy  Sawyer.  Staple  Ina. 

den  Town. 

B^keley.  ComynsRewlaad|,16.]^verett  Street.  Henry  Comyns  Berkeley,  and  Charles  BeAa- 

Brunswick  fiiquare  ;  and  Coepersale  Hall.  ley^Llaccan'alnia. 

Stsfy 

Batt.    William  Foster.  Abergaveany.  Mon-  Thoaaa  Dawit r.  Abergavemi9L 

mouth.  Jaaea  Gilbert  Gearge^  Moamoutk. 

Bollard.  James  Richard.  Colne.  Lancaster.  John  Bollard.  Ceine;  assigned  taJamea  Rob- 

ertshttw.  Coke ;  astigaed  to  Robert  AscioAf. 
Pfestoa. 

Bourdillon.  Stafford.  30.  Great  Winchester  James  BousdiMon..  Great  Winckealer  Street; 

Street. 

Clarke,  John   Callow.  Upton-upon-Sevem  ;  John  Clarise^  Upte».iqMn.Seveni; 

and  o9,  Clarence  Garden.  Regent's  P&rk. 

Clayton,  Sykes,  Loughborough,  Leicester;  144.  Beauvoir  Brock.  Leughberoogh« 

Upper    Stamford  Street,   Surrey  5   and  at  Digitized  by  GoOQIc 

Strand-on-the-Green.  Middlesex.  o 
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Cierkg*  Nftme  and  Residence. 
Chanter,  John  Roberts,  Barnstaple,  Devon; 

and  35,  Upper  Stamfort  Street,  Surrey. 
Cook,  George,  19,  Walnut  Tree  Walk,  Lambeth. 

Cruso,  Francis,  Leek,  Stafford. 

Corpe,  George,  12,  Cambridge  Street,  Edge- 

ware  Road. 
Pavison,    Madgwick  Spicer,   15,   Gloucester 

Street,  Queen's  Square ;  Warmley,  Parish 

of  Siston,  Gloucester. 

Dunning,  Simon,  Crickdale,  near  Hindon, 
wilts,  and  4.  Henrietta  St.,  Brunswick  Sq. 

Danby,  John  William,  2,  NewBoswell  Court  ; 
and  Spilsby. 

Elgic,  Charles  William,  8,  Devonshire  Street, 
Queen's  Square;  13,  War\vick  Court,  Gray's 
Inn ;  and  14,  Little  James  Street,  Bedford 
Row. 


\To  be  e^ntinued,"] 


Tq  whom  nrthled,  assigrned,  4v. 
Charles  Roberts,  Barstalile, 

Christopher,   John   Pike,   17,   New  BosweH 
Court,  and  43,  Queen's  S<|uare,  Blooui»bury 
John  Cruso,  Leek. 
Robert  Henry  Sawyer,  Staple  Inn. 

^^fr?.l  ^^^^*  ^***y  ^^  Bristol;  assigned  to 
U  illiam  Ody  Hare,  citv  of  Bristol ;  assij^ned 
to,  Simon  George  Little,  city  of  Bristol ;  asr 
signed  to  Robert Bicknell,  Biooinbbury  Sq. 

Charles  Millet,  Crickdale. 

Langley  Brackenbury,  Spilsby;  assigned  to 
Jackson  Guunis,  Spilsby. 

John  Henry  Howard,  Cheltenham ;  assigi^ed  to 
George  Thomas  Eluie.  10,  Biicklersl)ury ;  as- 
signed to  Robert  ^edcalf,  20,  LiAco^u^i  Jui\ 
Fields. 


RE-ADMISSION  OP  ATTORNEYS, 
Last  day  of  Tri'ifty  Term,  1837. 

Blackburne,  William,  late  of  Wookey,  Soroer- 
set,  but  now  of  1,  Finsbury  Square. 

Coryndon,  George,  Plymouth. 

Gunnery,  Joseph,  Liverpool. 

Mohon,  George,  Brighton,  late  of  Dorkinir 
Surrey,  and  Woodford  Bridge,  Essex 

Mason,  James,  late  of  Harwich,  now  of  6 
Wells  Street,  Gray's  Inn  Road.  * 

Pinkardardton,  David,   Great  Crosby,    near 

.  Liverpool 


LIST  OF  NEW  PUBLICATIONS. 

Speech  of  Mr.  Serjeant  Talfourd  on  the  Law 
of  Copyright,  with  an  Introduction.    Price  1*. 

Bmgham's  New  Cases  in  the  Court  of  Com- 
mon Pleas.  Vol.  3,  Part  3.  Price  12*. 
_  A  Treatise  on  the  Practice  of  the  Court  of 
Chancery,  with  an  Appendix  of  Forms  and 
Precedents  of  Costs,  adapted  to  the  last  New 
Orders. .  By  John  Sidney  Smith.  2  Vols.  2d 
edit.    Price  2/.  4*.  bds. 

A  Practical  Treatise  on  the  Law  of  Trusts 
and  Trustees.  ByThomasLcwin,  Esq.  Price 
Is.  8d.  bds. 

Law  Magazine.    No.  36.    Price  6s. 

Bligh's  Appeal  Cases.  Vol.  9,  Part  2.  Price 
8*.  6d. 

Russell  and  Mylne's  Reports  of  Cases  in 
Chancery.     Vol.  2,  Part  3.    Price  1 5#. 

Neville  and  Manning'*  Reports  in  the  Conrt 
of  Kmg's  Bench.   Vol.  6,  Part  4.    Price  7*.  6^. 

Deacon's  Criminal  Law,  with  Hindmarch's 
Supplement.    2  Vols.  8vo.    Price  1*.  \d. 

The  New  Practice  of  the  Court  of  King's 
Bench,  Common  Pleas,  and  Exchequer  of 
Pleas,  in  Personal  Actions  and  J^ectment,  con- 
taining all  the  recent  Statutes,  Rules  of  Court, 
and  Judicial  Decisions  relating  thereto.  Bv 
William  Tidd,  Esq.    Price  I/.  lOi.  bds.  -' 


A  Treatise  on  tlie  Law  of  Mortgages  By 
R.  H.  Coote,  Esq.     Price  lOs,  6d.    2d  edit. 

Dr.  Irving's  Introduction  to  the  Study  of 
Civil  Law.     Price  9s,  bds. 

Martin's  Introduction  to  Conveyancing.  Vul. 
2,  Part  1.    Price  12*.  bds. 

MASTERS  EXTRAORDINARY  IN 

CHANCERY. 

fVom  jipril  25  to  May  19,  1837.  *pM  incUsive^ 

frith  dfties  token  g'nzelled* 
Plaskitt,    William,    Gainsborough,    Lincoln. 

April  25. 
Shepherd,  Charles,  Tenterden,  Kent.    Apfil 

Lambert,  William  Trptman,  Cha;iford^  GJo.u- 

cester.    April  28. 
Smith,  John,  Warwick.    May  2}, 
Beale,  John,  Birmingham.    May  16. 

DISSOLUTIONS  OF  PROFESSIONAL 
PARTNERSHIPS. 

From  April  25  to  May  19, 1837,  l^lh  incluswe, 
with  dates  when  g-azetted, 

Tomfcins,  J.  G.  S.,  and  William  Russell, 
Leamington  Priors,  Warwick,  Attorneys 
and  Solicitors.    April  28. 

Newton,  Joseph,  and  William  Henry  Dickson^ 
Furnival's  Inn,  Attorneys  and  Solicitors. 
May  2. 

Wills,  William^  and  Robert  Henry  Wills,  New- 
ton Bushell,  Devop,  Attorueys  and  Solici- 
tors.   May  9. 


BANKRUPrciES  SUPeRSEDED. 
From  Jpril  26,  to  Map  Id,  1837,  both  inrtuHve, 
viith  datf  ioken  ga\ttled. 
Greer,  John  Robert.  Bristol,  PruvUioii  Merchant  and  Por^ 

Dealer.       April  25. 
HoWiworth.  Henry.  Halifax,    Yoik,  and  Alfred  Knight, 
lU>pdon  Vfc'an.  Woreted  Spinners  and  Manafactuirrs. 

Roberts,  Wm.,  Newport,  Monmouth,  Shipwiicht.  AprU2S. 

Stirling,  John,  Conduit  Street,  Bond  Street,  Silk  Bfer^o. 
May  12. 

Wll^,  Wm.  jun.,  York  Row,  Kennington  IRoad,  Surfvy, 
Pawnbroktr :  and  of  .St.  Ncol,'s,  H^nUnsdon,  V«"^ 
Dealer  and  Malster.    May ».     ^4       ^       «       ».  '»^"i 
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bANXHUFrs. 

^rom  JprU  3,  to  May  19. 1837.  both  raelwpv, 
with  iUUet  wAn  gazetttd. 
Arcliibald.  JoMph,  Mnnchettrr,  Tailor.  GiteM,  Manchester : 
■    pkCcUncoIn'.  Inn  Field..    AprU28. 


,  JoMpb.  King  William  SUeet.  Strand,  Bo»lw«ller. 
«    k  Co.,    Aldermaubuiy :   Aeum,   Elm  Court, 

Pimumger, 


a,  ^0.,    Aldermaubuiy 
Temple.    May  6. 
AbMlon,  Charlvs.  Newbury,    Berlct,  Grocer. 

Newbury:  Lairmcf,  Sahtbuiy.    May  5. 
Aodirv,  Jocvpb.  Guildfftrd  Street  Ewt.  Wilmingtnu  Soiiare, 

Victuallrr.    Clarke,  Off.  Au. :  Morrtimw  4i  Co.,  Carey 

Stfcet,  Linroln's  Inn  Fields.    May  13. 
Arnold,  Robt.,  Nuneaton,  Warwick,  Draper.  Messrs. Heron, 

Manche»ter :   JoAasra  &  C«.,  Temple.    May  12. 
Addison,  James  William,  Soutbampton.  Provision  Agent. 

Grama,  Off.  Ass.  :    Bortram  k  Co,,  Old  Bruad  Sueet. 

May  lo.  ^  ..    • 

Adams.  Jonathan,  Banbury,  Oxford,  Innkeeper.    GoUy  & 

Ca^,  Banbury:  Cos,  Lincoln's  Inn  Fields.    Mav  Itf. 
Askew,  Jobn,  Liverpt*oI,  and  of  Egremont,  Liscard,  Chester, 

Hotel  Keeper.    Dtm,  Essex  oucet:  Peoeoclt,  LiTerpout. 

May  19. 
brooks,  William  Forrman,  Liverpool,  Merchant,    ffiirsoa  & 

Ca.,  Manchester:  JaAatoa  k  Co^  Temple.    May 5. 
Barker,  Daniel,  Queen  SUeet,  Cheapside,  Grocer  and  Oil- 
man.       Greta,   Off.  Asa. :  Smith,  King's  Arms  Yard. 

May  9. 
Browa,  John,   and  Win.   Henry  Williams,    Birmingham, 

Paper  Coliturers  and  Suiners.    Hanium,  Birmingham  : 

^Tartoa  fc  Co.,  Gray's  Inn  Square.     May  9. 
Binnry,  Mnrdrcai,  Mancheste  .Corn  D«aler.    Bomer  &  Co., 

Cliancery  Lane.    Oven  &  Co.,  Manchester.    May  12. 
Brtxs,  Hobert,  Altord,   Lincoln,  Wool  Merchant,      Scott, 

Lincoln's  Inn  Fields  :  Bonntt  &  Co.,  Alford.    May  12. 
Brltion,  Jobo»  and  Josrph  Westerrosn  Briscuc,  Darlington, 

Durham.  Liuen  and  Carpet  Manufacturers.    S^aner, 

Stockton,  Durham:     Tttaamt  &  Co.,  Coleman  Street. 

Burve,  Wm.,  Wareham,  DorsK,  Tanner  and  Currier.   Phip- 

MTtf,  Wareham  :  U^eUer,  Essex  Street,  Strand.  April  |I5 

Banks,  Thm.,  Givta  Mills,  near  Kcawick,  Cumberland,  Va- 

leotia  Man«ifacturer.    Stahb;  Suple  inn;  Rudd,  Cuck- 

ermouth.       April  28. 

Brown.  Wm..  Leeds,  York,  Worsted  Spinner.    Stma^voyas 

ii Co.,  Barnard's  Inn:  BiacWam, Leeds.    May  6. 
Buchanan,  Benjamin,  and   David  Laird,  Liverpool,  Mer- 
clmnts.    Tagtor  Jc  Co.,  Bedford  Bow  :    X.owadr«  h  Co., 
Liverpool.    May  5.  _ 

Baasry.  Bobcrt,  Leids,  York.  Plaftterer  and  Beer  Retailer. 
Bmrr  &  Co.,  Leeds:  Fiddey,  Seijeani's  Inn,  Fleet 
Btrt«t.    May  16.  ... 

Crvw,  Wia.  Dunn.  Ecclcafltld.  York,  Tanner.  i4ilna«oa  & 
Co..  Chnrvh  Courr,  Lothbury.  Smith  &  Co.,  Sheffield. 
April ».  «... 

Caswell,  George,  Kidder miuster,  Worcester,  Bookseller  and 
Stationer.  Blackttock  &  Co.,  Temple:  Bycol,  jun., 
Kiddenninster.    April  2ft.  ^        .^ 

Clive.  David,  Birmingham,  Victualler  &  Gun  Barrel  Borer. 
G«««,  Ked  I  ion  bq<i«re  :  CrnweH,  Birmingham.  Mavi. 
Crampton.  Joshua.  Tong.  BrisUl.  Y»ik,  Scribbling  Miller. 
JimrdKick  &  Co.,  Lawrence  Lane :  Messrs.  Lcs^  Leeds. 
May  9 
Carlisle,  John,  Liverpool,  Stone  Mason  and  Builder.  Nerru 
&  Co.,  Bartlett's  Buildings,  hotborn  :  ToulmiM,  Liver- 
pool.    May  18.  .,..     .  ^ 

Calvert.  Chahra,  Manchester,  Picture  Dealer.    AfUae  k  Co., 

Temple :  j0eM,  Mant  hester.    May  l(f. 

Denealain.    John  J««eph    Domnique,    Leicester   Square, 

Lodging  Hoove  and  Hotel  Keeper.    Joaasoa«  Off.  Asa. : 

JItem  4t  Co..  Carli«te  Strett.  St.ho.    M^  *•  ^  ^         ^- 

Davien,  Wm.,  Queen  Street,  Mayfiiir,  Tailor.    GiMos,  Off. 

A.i.:  BeUi  Craven  Siieet,  Strand.  May  6. 
Drary.Ttiua.  Kusaell,  John-ion's  Omrt.  Fleet  Street,  I^mtw. 
Mmfter,yj9.  Ass.:  W'iMoaiffcoy,  Clifford's  Inn.  May  li. 
Dunn,  Arthur.  GeiHge  how.  City  Koud.  Chemical  Manufac- 
taier.  Johmtam,  OW.  Au.  :  Beil  h  Co.»  Bow  Church 
Y«id.    Maylfi.  .       . 

Exley,  Jobta,  Miches  Court,  Lime  Street,  London,  Corn 
l^artor.  Clorkr,  Off.  Ass. :  '/Vsoas  k  Co.,  Coleman 
Strtet.    April  26.  ..      ^  ,„  ,^ 

Elmer.  Mobcrt,  Southamotoa.  Proeision  Merchant.  Walktr, 
Southampton  Street.  Btoomsbuiy  Square:  i;#acon, 
SontUamptuQ.    April  28.  ^  ^ 

Evans,  James  Wright.  Birmingham,  Japanner  and  Grocer. 
Clar*e Is  Co..  Uacoln's  Inn  Fields.  Colmwt,  Birming- 
ham.    April  16.  .      <.  . 

Evans,  Tliomas,  Moi timer  Street,  Cavendish  Square,  Apo- 
thecary and  Chemist.  GraAam,  Off.  Ass.:  hoggurd. 
Hew  Ilia.    May  13.  ^.         .     .   ^ 

E  maiiuel.  Joseph.  Birminf  ham.  Jeweller.    Jlrswier  kCo. 

UncolB's  Inn  Fields:  L<ferre,Birroiiigham.    Mav  12. 
Enou^ohn  Richard,  Carmarthen^  Linen  and  Wollen  Drauer 
Marfcmsoa  &  Co.,  Elm  Court,  Temple :  Atkimou  &  Co., 
Manchester.    May  12.  ^    _  ^^  ,  ^^    ^ 

Edmondson,  William,  Liverpool,  Brush  Maker.    CAesler, 

Staple  Inn:  fow(«r,Liverpotd.  May  12. 
Eaat,  Gevrge,  and  Georxe  Phillips  Vincent,  Aston,  near  Bir- 
mingham, Ghus  Makers.  ^<Kiflfto«  ^c  Co.,  Bedford 
Bow:  iri/lis,  Birmingham.  May  12. 
Fennor,  Edward,  Hastings.  Sussex,  Brewer.  PmaeW,  Off. 
Ass.:  iltegton.  Angel  Court^  Throgmoitoa  Street. 
May  2. 


Francis,  Frauds  Gintna^  Adam's *C<mri,  Old  Broad- Street, 

Wine  Merchant.    AlMoger,  Off.  Aas.:    Mfatt,  Bi<H:hin 

Lane.  Cnmhill.    May  2. 
Fryer.  James  Parkin,  St.  Michael's  Alley,  Comhill,  Tavern 

Keeper  and  Victualler .    Loc*taff<en,  Off.  Ass.:  Daaoaa, 

Lincoln's  Inn  Fields.    May  9. 
Fisher,  John,  Liverpool,  Pabhcan.    IVturd,  Prescot :  Oliver, 

Cheapside.    May  9. 
Foster,  John,  Lincoln's  Inn  Fields,  and  Pitt's  Head  Mews, 

Park  Lane,  Middlesex,  Horse  Dealer.    GoUlnud,  Off. 

Asa. :   CArisraies,  Gray's  Inn  Square.    May  12. 
Oreenhill,  Wm.  Wickliam,Cohham,  Surrey,  Catile  Dealer. 

Lnckimgum,    Off.  As». :    i^Oea   *    Co.,    Queen    Street, 

Cueapside.    April  26. 
Gadsden,  Robert,  and  Raymond  PerciTaL  Upper  St.  Martin's 

Lane,  Printers  and  Publishers.     7Vrv«aad,  Off.  Au.: 

Lowroace  k  Co.,  Bucklersbury.    April  2&. 
Green,  John,  Bushey,  Hertford,  Dealer  In  Cattle.    Canaan, 

Off   Ass.:     Cowley  fc  Co.,    Watford,   Herts;    Samgrr, 

Essex  Court,  Teni pie.    A pril  26. 
Gardt,  Franci*.  Swinton,  Wath-upon-Deame,  York,  Cast- 
iron  Founder.     RuladaU  As  Co.,  day's  Inn  8<|itarei 

Niehouou  &  Co.,  Waih,  near  Hotherbam,  Yorkshire. 

April  28. 
Oougb,  Edward  Hilditch,  Dalston  Rise,  Hackney,  Middle. 

sex.  Dealer  In  Wood.    Tarfaaad,   Off.  Ass.:    Mhlep, 

Shored  itch.    May  6. 
Goff,  John,  Liverpool,  Grocer.   Crou,  Liverpool :  BlacAMoc* 

&  Co.,  Temple.    May  6. 
Golledgf,  John,  jun.,  Fiomu  Selwood,  Somerset,  Currier  and 

Leatiier  Cutter.    Perkins  &  Co.,  Gray's  Inn  Square: 

Miller,  Froine  Selwood.    May  9. 
Ooooall,  Henry,  Rathbone  Place,  Oxford  Street,  Unhola. 

terer.     Pemtell,  Off.  Asc. .    Urptmrm,  Coptball  Court. 

May  16. 
Gough,    Thomas,     Minchinhampton,    Gloucester,    Cloth 

Dealer.     Batli»,  New  Basinghall  Street:   ff'iateriotAaas 

k  Co.,  Tewkesbury.    May  19. 
Glover,  Benjamin,  Liverp«)oi,  Diyaalter.  Grocott,  Llvetpool : 

holder,  Uverpool :    fFa/aisley  &  Co.,  Chancery  Lane. 

M*yW-  .      .       „ 

Him,  Charles.  Salisbuiy  Square,  London,  Hotel  and  Tavern 
Keeper.  Gnen,  Off.  Asa.:  Ctark  k  Co.,  Sessions  House, 
(lid  Bailey.    April 26. 
Heap,  Richard,  and  James  Heap,  Colne,  and  Trawdm,  Lan- 
caster, Cotton  Manufacturers  and  Worsted  Manufac- 
turers.   Wetkt  k  Co.,   Cook's   Court,    Lincobi's    Inn 
Fields:  iferKcy,  Colne.    April  2ft. 
\t  Daniel,  Wickwar,  Gloucester,  Innholder  and  Baker: 
toriker,  Sod  bury,  Gloucester :  Poolt  k  Co.,  Gray's  Inn 
Square. 
Holden,  John,  and  Thomas  Maklo  Fbher,  Manchester,  and 
Bacup,  Lancaster,   Cotton  Spinners.    Jo4aMa  k  Co.. 
Temple :  Seddrm  It  Co.,  Manchester.    April  28. 
Hawonh,  Jtihn,  Rawtenstall,  Lancutrr,  Plumber,  Glacier, 
and  Urcer.     Smith,  Chunceiy  Lane:    ShuttUwi^th  k 
Co.,  Rochdale.    May  2. 
Harrison,  Jamrs,  Manchester,  Commission  Aient  and  Cot- 
ton Manufacturer.     EdwtnU,  Off.  Ass.  :  Jtfi//er,  Sussex 
Chambers,  Duke  Street,  St.  Jamci's.    May  6. 
Harrison,  Wm.,  St.  John's  Square,  Clerkenwell,  Middleses^ 
Goldsmith    and   Jeweller.    GUsoa,   Off   As,. :    5ai<lA, 
lokenhi«use  Yard.    May  6. 
Horsfall,  John,  Leeds,  Yoik,  Stuff  Dyer  and  Merchant. 
Strvmgwayn  k  Co.,  Bernard's  Inn :  Btaekbmm,  Leeds. 
May  6. 
Heaword,  Joaeph,  Stockport.  Chester,  Cotton  Thread  Mann- 
facturer    Bowtr  k  Co.,  Chancery  Lane ;  Uarrop,  Stock- 
port.   May  9. 
Haviey,  Richard  Henry*  Manchester,  Grocer  and  Shop- 
'  keeper.    Jo&asoa  k  Co.,  Temple :  Hitchcock,  Manches- 
ter.    May  9. 
Hall,  Samuel  Carter,  Elm  Grove  House,  Kensington,  Mid. 
dlesext  Bookseller.      EdtoardM,  Off.  Ass.:    Lyikgoe  k 
Co.,  Essex  Street,  Strand.    May  12. 
Horsfkll,  John.  C'lventry,  Malt>ter  and  Victualler.    fFeeko 
k  Co.,  Cook's  Court,  Serle  Street,  Lincoln's  lun:  Cer- 
ler  k  Co.,  Coventry.    May  12. 
Hardle,  Herbeit,  Manchester,  Merchant  and  Commission 
Agent.    Johtuom  k  Co.,  lenple :  Soddom  k  Co.,  Man- 
Chester.    May  12. 
HodgrtU,  Wm.,  Birmingham.  Bookseller,     iforiye  k  Co., 

Chancery  Lane :  ffV66  k  C«».,  Birmingham.    May  12. 
Hlam.  James,   Temple   Balsall.    Warwick,   Farmer,  Coal 
Dealer,  and   Builder.    Par*«s  k  Co.,   S<futh  Square, 
Gray's  Inn.    Harding,  Birmingham.    May  12. 
Hughes,  Michard,  Addle  Street,  London,  and  late  of  Lime 
atrect,  London,  Victualler.    Bdwardt,  Off.  Asa,:  Son* 
dell,  Chenpside.    May  16. 
Harrison,   James,  Manchester,  Money  Scrivener,  Cuv^Ji, 
Southampton  Buildings:  Romleg  k  Co.,    Manchester. 
May  18. 
Hough,   Georee^    Bradford,  York,  Ironmonger,  and   Vic- 
tualler.   (FootfAosse  &  Co.,  Temple :  5/olc,  Leeds.    May 
19. 
Jones,  William,  Shrewsbury,  Salop,  Shoe  Maker.    Black- 
nock    k   Co.,  Temple:  Harper  k  Co.,   Whitchurch. 
April  28. 
Jeffery,  WilUam,  Little  Chester  Street,  Belgrave   Square, 
Dealer  in  Hor»es.    Belcher.  Off.  Aas.:  Sv\ford,  Adelphi 
Terrace.    April  2Ii.  . 
Kinsey,  Simon,  Badwell  Ash,  Suffolk,  Innkeeper.    MtwMys 
&  Co.,  New  Boswell  Court :  GoMtii^  k  Co.,  WaUhan 
le  Willows,  Suffolk,    May  2. 
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Kcnywn,  RIcImH.  CUughnm,  Lracaiter,  Cotton  Spinner. 
CorntkvaUf,  l)uiB*a  c;<iuTt«  Docton  Commotu :  Bray, 
Ireston.    May  5. 

Kclly«  Jolin»  Mertlijrr  Tldvil,  Glamorgan,  and  Trerfegar. 
Sf  onmnuth,  Orucer  an«l  Shopkerp«r.  Hvrmarp  firiatol : 
BiekntU  h  Co.,  Lincolsb  Iiin  Field*.    May  l*i. 

Lms*  Jobn,  Bilaton,  bUiford,  Draper  and  Sliopk<*eper. 
Jmatem  &  Cw.,  lUymond  Bulldinn,  Gray*t  Inn  :  Hmek- 
lute   h  Cn.,  Wcatbronwkh :    Bntwm^  Bilston.  April 


Lnmley,  Matthtw,  8cnven-with*TtnttncMf»  ^^^   ^*^* 
Dreaacr.    Sunmgmajff  k  Co.   Harnaraa  Inn:    OUt,  or 
DrwM,  KnaretoerouRh.    May  9. 
Lambley,  Jamr* Booth,  Bristul.  Wine  and  Spiiit  Dealer  and 
Uqour Merchant.  Hv  tt  Co^  or  OUlant  fc  Co.,  Brialol  i 
Bn^lgeMh  Co.,«Kcd  Uon  Square.    May  16. 
Lomley.  George,    and    WillUm   Brown,    Knarevborongh, 
Yon,  Plac  Spinnert.     Buttle  k,  Co.,  Chanceqr  Lane : 
X>HMorOi//;Knnra»borough.    May  14. 
LoniioB,  Edward,  Manchearcr,  BoAkwiler  and  Stationer, 

UUm  k,  Co,,  Temple :  IPeod,  Manrbeater.    April  28. 
Looavmore,  John,  Tiverton,  Drvon,  Scrivener.     HeUing*, 
Tiverton :    Hofrtem,   Cbathna  Place,  Bridge  Street, 
BUcklriar».    May  3. 
Lm^«  Abml*am  Hilton,  Biltton,  Stafford,  Iron  Matter  and 
Tallow  Chandler.    Hmriton^  Biimingham:    Aewton  & 
Co  .  South  Square,  Gray'*  Inn.    May  6. 
1^11,  JaoMB,  Briitol,  Merchant.     WkU9  k  Co, 

kow  :  Btvu  k  Co.,  Brictnl.    May  19. 
iUoduugall,  John,  late  of  Buenoa  Ayrea,  Merchant  and 
Factor.  dAimgUmk  Co.,  Bedford  Kuw :  Rmttdifk  k  Co., 
Liverpool.    April  26. 
MUncr.Joahaa,  and  John  Mllner,  Bradford,  York,  Tailon 
ana  Drapers.    £atf|rt  k  Co.,  Chancrry  Lnne:  W(ag$l^i^ 
dt  Co.,  Bradford.    April  2ft. 
M'Diarmid,  Jamca,  King  8Uc«t,  New  North  Road,  Ivllng. 
Ion,  MMdlraex,  Baker.     6o<<<«muf,  Off.  Au. :   Memn. 
0(<lmAmr,  Tokenhou«e  Yard.    May  2. 
Manning,  John,   Lmmingtun  Prion,    Warwick,  Builder. 
Jfapwa  k  Co.,  Warwick :    ParlMO  k  Co.,  South  Square, 
Gmy*a  Inn.    May  2. 
Mom,  Jobn.  Haaiingden,  Whalley,  Lancaster;   William 
bornngton,  of  hope,  near  Nantwich,  Chnhire  ;  and 
Joseph  Most,  of  Wrenbury,  near  Nantwich,  Cl«esliirc, 
carrying  on  business  at  Haslingden,  aa  Cotton  Spinners 
andMannfacturers.    Sa/e,  Manchester :  Messrs.  Bactrr, 
L  Incolo'.  I  no  Fields.    M  ay  2. 
Morgan,  Hugh,  Builih,  Brecon,   Fanner,  Innholder  and 
and  Btttcbcr.     BickmeH  k  Co.,  Lincoln's  Inn  Fielos. 
^      If  AV  2.    raumhom  k  Co,,  Bracon.    May  2. 
Hills,  William,  Littir  Britain.  London,  Builder.    Sticker, 
Off.  Ass.:   Jordeeom  k  Co.,  High  Street,  Southwark. 
May  9. 
Martin,  Thomas,  Pavement,  MooHlelds,  Victualler.    Col4- 
smtrf.  Off.   Ass.:    IMaunoc*,  Bond  Conjt,   Walbruuk. 
^     May  9. 
Mitchell,  John,  Exeter,  Vlctuallrr.  JtAoWes  k  Co.,  Chancery 

Lanet  l>railre.  Bxrter.    May  9. 
MicUe,  Oe<irgr.  Newcastle-opon-Tyne,  Merchaol.    Mrggi. 
son  &  Co.,  King's  Road,  Bedford  Kow.     Broekm  k  &., 
^     Ncwcm«tle'ttpon-Tyne.    May  12. 
Magnay,  Daniel.  Wakelleld,  York,  Hotel  Keeper.  AdiimgUm 

k  Co.,  Bedford  Row:  Toy/or,  Wakefield.    May  12. 
Mallitt,  Jns«ph,  Abergavenny,  Monmouth,  Tailor.    Clark, 
Off.  Asa.:    IVolkmr,  Soiuliamptott  Street,  Blvuflssbuiy 
Square.    May  10. 
Venles.  John  Rentham,  Plymunth.  Dcfon,  Hatter.    IFooll. 
e»mbe  k  Co.^  Plymouth :  Lone  k  Co.,  Goldsmitha*  Hall, 
London.    May  9. 
Mnakea,  Joaeph  Elins,  Robeitsbrftdje,  Sussex,  Innkeeper. 
Oiheou,  Off.  Ass. :    BkHooI  k  Co.  Temple :    Seoomi  k 
Co.,  Tonbridge     May  12. 
Mewton.  James,  Bilteme,  South  Stoneharo,  Hants,  Builder. 
IVoUnr,    (tottiharaptr      "' 


Roach.  Thomas,  Mancbe«ter,  Linen  Draper.    Bover  k  Co., 

Chancery  Lane:  Owem  k  To.,  Manchester.    May  2. 
Rarosbotham,  Josctih,  and  Ed«rard    Ramsbnthaw,   Chew 

Mour,  Lostock.  Lancaster,  Cotton  Spinnvts.    MajrArw  k 

Co.,  Carey  Street,  Lincoln's  Inn  :   BloekhmtM  k   Co., 

Haxlingden.    May  6. 
Render,  John,  Knaresborough,  York,  Innkeeper  and  Flax 

DTe«ser.     Uowkm$  It  Co ,  New  Boavreill  Court :  GiUvr 

J9eiMs,4Cnei«sborough.    May  S. 
Robinion,  Joahua,  Melbury  Terrace,  Dofoet  9qoafv,  Middle* 

sex,  fainter  and  GiMxicr.    IViUmoirt,  Off.  Asa.  •  UemeU^ 

Hatton  Garden.    May  9. 
Redman,  Joel,  B«th,  Kruiterrr.     i>as  k  Co.,  Lincoln**  laa 

Fields:   Drake,  Both.    May  9 
Ross,  Alexander  Olendenning.  Bradfbrd,  York,  Woiil  Mer- 

diant.    AnsMnt  k  Co.,  New  Buawell  Court,  Lincoln^ 

Inn:   ITeUi,  Bradford.    May  19. 
Symons,    Margaret,  and  Janet  Symons,  Brighton,  Soase^ 

MIlHners  nnd   Dress  Makers.      WIdimme  Off.    As*.  : 

Waugk  k  Co.,  Great  Jamra  Street,  Bedford  Row :  Lmu 

fcr,  Brighton.    April  28. 

It,  Wllliar    "  •      •  - 


Scott, 


liam,  Bristol,  r<.rn  Factor,     ClerAc  k  Co.,  Lin. 


ton    Street,   Bloomsbury   Square: 
-   "-719. 

Imunds,  Suffolk,  Innk< 


AsBcoa,  Southampton.  May  19. 

■     Edmunos,  ttuaoiie,  Innkeepa; 
tVagmeuk  k  Co.,  Bury  St*  Ed- 


Plyer,  Anthony,  Bury  8t, 
Brtwer,  and  Malsier. 
munds  :  ffa^er  k  Co.,  Symond's  Inn.    AprillM. 

nimer.  William  Burton,  Birmingham,  Warwick,  and  alto 
of  Nortbfield,  Worcester,  Draper,  and  Button  and  Mi- 
litary  Ornament  Manufactuer.  Mnrisoa,  Birmingham: 
Norton*  Co.,  Oray*s  Inn  Square.    May 2. 

FBUcfcer,  Edward,  Poole,  Timber  Merchant.  Purr  k  Co., 
Paoie  :  Jl^<aie  k  Co.,  New  Inn.    May  2. 

Fuynur,  John,  Wilmington  Sqnaie,  Money  Scrivener. 
WkUmore^  Off.  Ass.:  Bird,  Lincoln's  Inn  Fields.  May9. 

Parker.  Charles,  HauKhton.le*Skeme,and  Darlington.  Dur- 
ham, and  Rawcliffe,  York,  Flax  Spinner.  TUMmek  Co., 
Colemen  Street :  ilUison,  Dariington.    April  2ft 

Paul.  John,  Old  Change.  London,  Commission  Agent  and 
Factor.  Gtteon,  Off.  Ass.:  JtayMs,  Basinghnll  Street. 
May  12. 

Pnikyn,  Jamca,  Drronjport,  Devon,  Linen  Draper.  Smrr, 
Lombard  Street :  Eiwmtkp,  Deveiiport.    May  12. 

Perry.  William,  Bath.  Victualler.  Dox  k  Co.,  Lincoln'kinn 
Pielda:  Droicp.Buth.    May  IS. 

Pearson,  Samuel,  Knarekb  <roiigii,  York,  Innkeeper.  H<*ir. 
kime  k  Co.,  New  timwcll  Court :  GUI  or  Hrwef,  Xnarrs- 
borough.    May  16. 

Pitts,  Wm.,  Great  and  Little  Hampton,  near  Evesham,  Wor- 
cester.  Miller.    JoAhmm  k  Co.,  Temple :  Seddo»  k  Co..  I 
Manchester.    May  19.  I 

Biddick,  David,  Citenceater,  Gloucester, Ten  Dealer.  Groom,  I 
Off.  Ass. :  Bennett  k  Co.^  Scott  Yard,  Bush  Lane.  Can- 1 
non  Street.    April  2&,  ^         t 


c<«ln'i  Inn  Fields:  StotrykCo.,  Bristol.    April  SB. 
Stamper,   Willi  m,  Cockemouth,   Cumberiand,  Tinplare 

Wttiker.  JrmMtrong,  Suple  Inn :  Beneom,  Cockennouth. 

April  2K. 
Smallwi«d,   Thomas,  Jun.,    Newport,   Snleo.    Scrivcaer. 

tFHimaeott,  South  Square,  Gray's  Inn.    May  2. 
Sandell.  Edwaid  Chartea,  Oxford,  Apotlwcnfy.    Mmttkemo, 

Oxford  .    fVkiu  k  Co.,  Frederick's  Place,  OM  Jewry. 

Mav  21. 
Smith,  William,  Leatberhend,  Snrrey,  Innkeeper.     Join- 

sun.  Off.  Ass. :  PoM^to,  St.  Andrew's  Court,  Hottwra. 

Mays. 
Sanderson,    Heniy   Smith,    Tadmster.    York,   Brrivener. 

Copes^  Raymond  Buildings,  Otmy's  Inn :  iMersdcn  It  Co^ 

Wakefield.    May  9. 
Bmltli.  John,  Birmingham,  Gilt  Toy  and   Buckle  Maker. 

/fnm'soa,    Bhriniugham :     Morten  k  Co.,  Gray's   Ina 

Square  ;  i>«i*t,  Birmingham.    May  9. 
Strains,  Henrv,  Bonhill  Rtiw,  Mlddleiex,  Grocer  and  Ten 

Dealer,     tmmen.  Off.  AiiS.  :    HbtdmorU  k  Com  Jcwtai 

Strt-et,  Crippleaate.    May  12. 
Sangnmber,  M  nrk  Loais,  Gerr«rd  Street,  Soho,  Tailor.  Fen* 

nelt.  Off.  Asa. :  itic^or^son  k  Co,  Golden  Square.    May 

Staton,  John,  Charing  Cross,  Boot  Maker.     Aimger,  OA 

Ass.  :  jBvrl,  Aldermanbory.    May  IS. 
Siifden,    William    Henry,    Leeds,    Yoifc,   Unen   Draper. 

Mt/ne  k  Co.,  Tempie  :  Bent,  Manchester.    May  9. 

ndert,  Jurouh,  Watford,  Hereford,  Hatcher.    Iraieaiorv, 

Off.  Ass. :  Sanger,  Kssex  Court,  Temple  :  CetPicy  ftCo^ 

Watford.    May  19. 
Taylcr,  John,  Holbom,  Carpet  Dealer.    Grem,  Off.  Ass. : 

/iO|ne  k  Co.,  John  Street,  Bedfoid  Row :   Smiik,  to* 

kenhouse  Yard.    Msy  6. 
Thy  lor,  Edmund,  Llverpofil,  Colour  Manufacturer  and  Dry. 

Salter.     CAmier,   SUple   Inn :    Haoei^perl,   LiverpouL 

May  19. 
Tnmer,  Thomas  Ottey,  York,  Currier  and  Leather  Cotter. 

Bttttyek  Co.,  Chancery  Lane:    Bujfttar  k  Co.,  Lneda. 

May  19. 
Viney,  William,  Tiverton,  Devon,  Currier,    dorkek  Co., 

Lincoln's  Inn  Fields:  Soccry  k  Co.,  Bristol.    May  13. 
Vale.   Arthur  Theouhlluf   Kin»ey,    Bromyurd,   Hereford, 

Linen  Draper  and  Hosier.    LecMvlon,  Oft  Aas. :  fTanic^ 

Leadenhall  Street.    May  19. 
Vigen.  Thomas.  Gettrge  Place,  Acre  Lane,  Brixton,  Surrey, 

late  «»r  the  Strand.  Brass  Founder  and  Gas  Fitter.    7hro 

enaaii^  Off.  Ass. :  Fieker  k  Co.,  Aldersgate  Stneet.    May 

Wtte»n,   William,  Manchester,  Smallware  Manufacturer. 

Foeter,   Manchester :   Lake  k  Co.,  Baslnghall  btrect. 

May  2. 
Wriy,  Marthi  OsterAeld,  Holbom  HilL  Cheralatand  Dmg- 

SUt.     Ctenen,  Off.   Ass. :   PWHpe  k  Co ,  Slic  Lnne. 
lay  ft. 
Walker,  Peter,  HIndley,  Lancarter,  Cotton  Spinner.    Ferris 

liCo.,  Bartletfs  Buildings:   Mektam,  Preston:  BUek. 

koret  k  Co.,  Preston.    May  ft. 
Williams,  John,  Bangor,  Camanron,  Draper.    Milne  k  Co., 

Temple :  Betu,  Manchester.    Mav  9. 
Whitehead,  Samuel,  and  Robert  Rowe,  Chovley,  Lnncna- 

teri  Cotton  Spinners  and  Cotton  Manufactnreta.    Milne 

k  Co.,  Tem^ :  NnoiUe  k  Co.,  Blackburn.    May  9. 
Williams,  John  Fownall,  East  Stonebousc,  Devon,  Draper. 

Aakmni  k  Co.,  Cheapeide.    Hay  16, 
Wilson,  John,  Lawrence  Lane,  Woollen  Warehouseman. 

Gotdtmid,  Off.  Ass. :  Tamer  k  Co.,  Basing  Lane,  Bread 

StfMt.    May  IS. 
Wright,  James  Thomas,  and  Nathan  Harkney,  Bnrslem, 

Stafford,  Earthenware  Manufacturen.    Dynidey  k  Co., 

Gray's  Inn:  Hording,  Bmnitm.    May  IS. 
White,  Thomas,  Manchester,  Innkeeper.    Jdlmgtom  k  Co* 

Bedford  Row  :  Han,  Manchester.   May  10. 
Warwick,  William  Sidney,  and  Thomas  William  Claggett, 

Billiter  Square,  London,  Merchants.    Wkitmare,  Off. 

Ass. :  FresKfield  k  Co.,  New  Bank  Buildings.    May  19. 
Wood,  Robrrt.  Ruchdnle,  Lancaster,  Money  Scrivener,  and 

Cotton  Spmner.    ATorris  k  Co,,  Uanlett's  Buildings, 

Hollioni:   ^Mitoa,  Rochdale.    May  19. 
Woollson,  John,  Leamington  Priori,  Warwick,   PhMiber 

and  Otasier.    /fayass  ft  Co.,  Warwick  :  rayior  k  Co.» 

Bedford  Row,    May  19. 
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SATURDAY,  JUNE  3,  1837. 


— — —  **  Quod  magls  ad  nos 

t*ertinet,  et  oescirie  malilm  est,  agiUmut. 


HoRAt. 


ON  THB 

RIOUT  OP  A  JOINT-STOCK  COM- 
PANY TO  APPLY  TO  PARLIAMENT 
FOR  A  FURTHER  ACT. 


Mr.  Gow,  in  bis  Treatdse  on  Partnership, 
kjB  it  down  that  in  a  partnership  "  each 
partner  has  the  power  of  insisting  that  the 
original  contract  of  partnership  sluadl  not  be 
contravened  by  an  extension  of  its  purpo6e8> 
and  he  is  not  deprived  of  that  power,  not- 
withstanding the  other  partners  offer  to  in- 
demnify him  against  the  loss  that  may  be 
sustained  by  embarking  in  transactions 
which  were  not«  in  the  first  instance,  in- 
tended to  form  a  partnership  concern ;  for 
whilst  the  partnendiip  continues^  the  right 
of  a  partner  is  to  hold  his  co-partners  to  the 
specked  purposes  of  their  association,  and 
not  to  rest  upon  indemnities,  with  respect 
to  what  he  has  not  contracted  to  engage 
m"  (p.  7)s  and)  in  a  subsequent  page  (p. 
61),  he  says,  '*  Where  some  members  of  a 
jnrtnership  or  ccmpamtf  seek  to  embark  one 
of  their  body  in  a  business  which  was  not 
originally  part  of  the  partnership  concern, 
and  they  are  unable  to  shew  that  such  part- 
ner, eidier  expressly  or  tacitly,  acquiesced 
in  the  proposed  extension  of  the  concern,  a 
Court  of  Equity  would,  it  is  apprehended, 
restrain  them  £rom  proceeding  in  the  execu- 
tion of  their  intention^  without  dissolving 
the  partnership  or  company ;"  and  for  both 
of  diese  propositions  he  cites  Nautsch  v. 
Irving,  which  is  reported  at  length  in  his 
Appendix.  But  although  these  rules  are 
correct,  so  far  as  they  apply  to  private  part- 
nerships, yet  they  would  seem  not  to  be  so 
with  respect  to  companies,  so  far  at  any 
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rate  as  an  application  to  Parliament  for  tA, 
extension  of  their  powers  is  concerned. 

Thus  where  persons  were  authorixedby 
act  of  parliament  to  cut  a  canal,  and  required 
to  appropriate  certain  sums  for  the  con- 
struction and  maintenance  of  works  to  pro- 
tect a  harbour  in  which  the  canal  was  in- 
tended to  terminate,  and  an  injunction  was 
applied  for  to  restrain  them  from  cutting 
through  their  own  lands  at  a  distance  from 
the  harbour,  in  the  event  of  a  present  in- 
sufficiency of  funds  for  the  completion  of  the 
undertaking,  pending  an  application  to  Par- 
liament for  further  powers  to  levy  money,  it 
was  refused  by  Lord  Eldon,  C* 

Where,  however,  the  application  to  Par- 
liament has  for  its  object  an  entire  change 
of  the  purposes  for  which  the  company  vai 
established,  perhaps  a  Court  of  EqidCy  woall 
interfere.  As  when  a  bill  was  filed  hf  Iht 
plaintiff  (a  shareholder  suihg  only  cM  kb 
own  behalf)  against  a  company  which  wm 
incorporated  by  a  local  act  of  parliament,  t0 
restrain  the  company  by  injunistioii  ham, 
afiixing  the  corporate  seal  to  a  petitaoa  td 
Parliament  for  an  act  to  convert  a  portion 
of  the  canal  into  a  railroad,  and  from  ap- 
plying any  of  the  corporate  funds  to  the 
proposed  object,  Sir  L.  Shadwell,  V.  C, 
ofi^ercd  to  give  the  defendants  time  to  answer 
the  affidavits,  on  condition  that  they  would 
take  no  steps  in  the  meantime.  The  counsel 
for  the  company  rejected  the  ofi^r,  and  con- 
tended that  there  was  no  equity  for  such 
relief  as  the  bill  prayed.  His  Honour,  how- 
ever, expressed  a  contrary  opinion,  and 
granted  the  injunction.  The  company^ 
the  reporters  add,  had  not  time  to  ap-* 


"  Mtryor  of  Lynn  v.  P^mlfcriQn,  i  Swaast/^ 
'244. 

F 

Digitized  by  VjOOQIC 


74     On  the  Right  of  a  Joint-aiock  Company  to  apply  to  Parliament  for  a  further  Act, 


peal,  without  rarming  the  hazard  of  losing 
the  parliamentary  session,  and  they  there- 
fore came  to  a  compromise  with  the  plaintiff, 
who  thereupon  abandoned  the  suit.  A  few 
days  afterwards  a  bill  was  filed  by  one 
Maudsley,  agaijpst  the  aaiQe  company,  and 
for  a  similar  object.  The  defendants  filed 
a  demurrer,  which  the  Vice  Chancellor  over- 
ruled. The  company  then  put  in  an  answer, 
and  the  cause  was  subsequently  heard  on 
the  merits,  and  the  suit  dismissed  with 
costs.* 

But  the  main  question  has  been  fully  dis- 
cussed in  a  case  just  re{:orted,  although  de- 
cided by  Lord  Brougham,  C,  in  1831.  In 
this  case^  an  injunction  was  applied  for  to 
restrain  the  Grand  Junction  Water  Works 
Company,  from  applying  to  Parliament  for 
an  act  authorising  the  company  to  procuve 
its  supply  of  water,  by  means  of  an  aqueduct 
from  the  river  Cohie,  instead  of  the  Thames, 
as  authorised  by  the  existing  acts  under 
which  it  was  incorporated.  The  injunction 
was  refused,  and  the  whole  of  the  judgment 
of  Lord  Brougham  is  well  worthy  of  atten- 
tion. We  shall  extract  a  portion  of  it,  in 
which  it  will  be  seen  that  this  important 
point  is  fully  met  and  disposed  of. 

"  h  is  quite  idle  to  represent  (bis,  as  was  at 
first  sought  to  be  done,  as  an  attempt  to  re- 
st ram  by  injunction  the  proceedings  of  the 
Jiigh  Court  of  Parliament.  This  is  no  injunc 
tioQ  to  restrain  any  proceedint^  of  Parriament, 
or  to  restrain  any  parties  who  may  be  called 
upon  by  the  authority  of  Parliament  from  in- 
tervening in  such  proceedings.  It  is  simply 
an  injunction  to  restrain  a  partnership  now  ex* 
asting  under  a  certain  constitution*  from  doing 
any  act  ia  its  corporate  capacity,  with  a  view 
|o  obtain  a  new  modelling  of  that  coustitutioD^ 
say  an  extension,  or  a  variation,  or  even  a  total 
change  of  it.  I  am  of  opinion  that  the  right  to 
tSke  proceedings  in  Parliament,  in  the  way 
%hat  is  proposed,  is  incident  to  a  corporation 
of  tliis  nature  \  at  the  same  time  fully  admitting 
that  the  shareholders  are  certainly  not  entitled 
to  do  any  thing  which  the  partnership  prohi- 
bits, or  which  those  acts  of  parliament,  which, 
in  truth,  constitute  their  deed  of  partnership, 
give  them  no  authority  to  do.  Although, 
therefore,  I  am  now  disposed  to  support  the 
injunction  as  to  all  such  acts  as  are  not  au- 
thorised  hy  the  present  constitution  of  the 
company,  I  will  not  interfere  to  restrain  the 
company,  qu4  corporate  body,  from  applying 
to  the  legislature  and  obtaining  a  change  in 
its  constitution,  whiih  will  put  tho:$e  acts  of 
parliament  upon  a  drfitrent  footing,  by  ex- 
tending  its  powers,  or  by  substitueing  a  new 


*  Cunlif  V.  Manchester  tintl  Botton  Cbnnl 
Company,  2  Russ.  &  Myln.  480. 

^  fFare  v.  Grand  JuactUn  Comoanti.  2  Russ. 
h  M.,  470. 


body  for  the  old.  I  can  see  nothing  in  the  na- 
ture of  a  corporate  body  of  this  description,  to 
prevent  that  body  from  so  dealing  with  itself, 
and  asking  for  such  an  extension  or  variation 
of  its  constitution.  A  corporation  may  apply 
to  the  crown  for  a  new  charier  ;  and  the  new 
charter,  wlwa  accepted,  hinds  the  corporation, 
and  gives  it  u  new  existence.  And  why  may 
not  such  a  hody  as  this,  in  like  manner,  apply 
to  Parliament  for  an  alteration  and  extension 
of  Its  powers  ?  It  whs  said  that  if  corporate 
bodies  of  this  description  are  allowed  to  make 
such  an  application,  those  who  rely  on  that 
constitution  are  deceived,  because  they  come 
in  upon  the  faith  snd  footing  of  its  l>eing  a 
partnership  of  a  certain  kind,  and  now  it  is 
sought  to  be  materially  altered.  But  are  not 
a  man's  eyes  open  to  the  fate  that  attends  bim 
when  he  enters  into  a  partnership  with  a  body 
of  this  kind?  Does  he  not  know  that  be  is 
liable  to  this  contingency,  and  either  that  the 
company  ought  to  have  the  power  of  obtaining 
an  alteration  in  its  constitution,  or  that  he 
ought  to  come  in  as  a  meml>er  of  it  under  cer- 
tain conditions  and  restrictions  ?  All  the  ar- 
guments used  here  touching  the  great  change 
to  be  effected  by  the  new  project— that  the 
change  is  as  great  as  if,  instead  of  a  caoal, 
there  was  to  be  au  application  to  convey  by 
steam  upon  a  rHilroftd--t]iat  it  is  likely  to  ruin 
the  proprietors,  and  tbe  like— *are  still  open  to 
the  plaintiff  before  a  committee  of  the  House 
of  Commons,  or  House  of  Lords.  There  is 
not  a  single  individual,  who  fancies  himself  ag- 
grieved by  the  proceedings,  who  may  not  apply 
person  l)erore  that  tribunal, 


and   by  his 
oppose    the 


m 

agents,  counsel,  and  witnesses, 
passing  of  the  liill  into  a  law.  Is  not  that  the 
obi,  regular,  and  constitutional  mode  \  and  is 
not  this  a  new  and  an  irregular  mode  of  pro- 
ceeding? If  this  application  is  listenevl  to, 
every  time  a  new  act  of  parliament  is  applied 
for  by  a  t)ody  iH>n«ist(«ig,  like  this  water  com- 
pany, xA  60b  or  700  proprietors,  if  a  single 
roember  chooses  to  difllbr  from  t^e  rest  vaud, 
indeed)  but  for  that  very  diflerence  the  inter- 
vention of  Parliament  would,  in  most  cases,  be 
unnecessarv),  before  the  rorporate  seal  can  be 
carried  to  We8tmin:'ter  at  the  foot  of  a  petition 
by  the  company*  praying  for  an  extension  of  its 
powers,  the  m'ntter  must  first  be  discussed  here 
upon  an  injunotlon  bill;  and  if  it  survives  the 
injunction  bill,  then,  and  not* till  then,  wilt 
it  come  to  Its  fMoper  tribunal.  I,  for  one,  am 
not  prepared  (o  open  this  door  to  liti^^atiou. 
There  never  was  so  wild  a  dream  us  to  imagine 
that,  by  refusing  this  motion.  I  shall  overturn 
a  deci/ion  of  Lord  Elfhn'n  in  Ntttmch  v.  /re- 
insr.  1  am  rather,  in  fact,  aHirming  that  deci- 
sion ;  but  if  1  upheld  the  whole  of  this  injunc- 
tion, I  should  be  goi^g  against  the  principle  of 
die  case  of  The  Mayor  qf  Lynn  v.  Pemftertow^ 
I  Swanst.  £44.  The  language  of  Lord  E(don*8 
judgment  in  (lie  latter  case,  plainly  shews  that 
he  could  not  have  done  what  he  is  represented 
as  having  done  in  Natusch  v.  Irving^  It  is  said 
that  this  is  an  attempt  on  the  part  of  the  com* 
pany  to  do  acts  which  they  are  not  empowered 
to  do  by  tbe  act^  of  parliament.    So  far  I  re- 
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strain  them  by  injunctioD  from  any  conversion 
or  application  of  these  funds  thai  is  not  autho- 
rized. But  that  is  not  what  the  plain  tiff  now 
a:sks ;  for  he  asks  me  to  restrain  them  from 
doiii|^  that,  which  will  make  what  they  propose 
to  do,  a  lawful  act.  The  dealings  between 
the  parties,  and  the  whole  of  the  objections  are 
still  open  in  the  proper  place.  With  the  trif- 
lln^l^  ejcception  adverted  to,  therefore,  the  in- 
junction must  be  dissolved." 


ON  INDICTING  A  PERSON  AS  AC- 
CESSARY  AFTER  HIS  ACQUITTAL 
AS  A  PRINCIPAL. 


LottD  Hals  lays  it  down*  that  \i  A,ht  in- 
dicted as  principal,  and  acquitted,  he  shall 
not  be  indicted  as  accessory  before,  and  if 
he  be,  he  may  plead  his  former  acquittal  in 
bar,  for  it  is  in  substance  the  same  offence. 
But  he  says  that  the  ancient  law  was  other 
wise ;  and  if  he  be  indicted  as  principal  and 
acquitted,  he  may  yet  be  indicted  as  acces- 
sory after,  for  they  are  offences  of  several 
natures.  This  doctrine,  however,  has  been 
doubted  by  Mr.  Justiee  Foster^  and  Mr. 
Seijeairt  Hawking  \^  and  in  a  late  case^  this 
doi^  has  been  supported  by  the  fifteen 
lodges.  The  prisoners  were  tried  for  the 
murder  of  Edward  Plant,  a  child  of  the  fe- 
male prisoner,  by  poisoning  him.  In  some 
of  the  counts  of  the  indictment,  both  pri- 
soners were  charged  as  joint  principals  in 
the  actual  murder,  and  in  others  Louisa 
Plant  wtu  charged  with  the  actual  murder, 
the  other  prisoner  being  chained  as  present, 
aiding,  and  abetting.  It  appeared  that  the 
two  prisoners  cohabited  together,  and  that 
both  went  towards  a  druggist's  shop,  wheii 
he  gave  tonething  into  her  band,  and  she 
went  intb  the  shop  and  bought  the  poison, 
and,  oci  coming  out,  gave  something  to  the 
male  prisoner.  It  fiirther  appeared,  that 
the  female  prisoner,  about  a  fortnight  after 
this,  took  the  deceased  up  stairs,  and  gave 
him  the  poison,  the  male  prisoner  being  in 
the  back-yard  of  the  house  at  the  time. 
Upon  this  indictment  the  female  prisoner 
was  convicted,  and  the  male  prisoner  ac- 
quitted, on  the  ground  that  he  was  not  pre- 
sent with  the  other  prisoner  at  the  time  of 
the  murder,  and  that  he  was  on  this  evidence 
an  accessory  before  the  fact.  The  prisoners 
were  again  indicted,  the  female  prisoner  as 
a  prm^ai  in  the  murder,  and  the  male  pri- 
soner as  an  accessory  before  the  fact.    To 

*Hale'sP.  C.  626.  bFo8t.361. 

*  2  Hawk,  by  Curw.  523. 

*  Rex  V.  Plant  &  Birchenoitg-k,  7  C.  &  P.  675. 


this  indictment  the  male  prisoner  pleaded 
his  acquittal  on  the  former  indictment.  To 
this  plea  there  was  a  demurrer ;  but  it  was 
held  by  Lord  Dennutn,  C.  J.,  that  the  plea 
of  former  acquittal  was  no  bar  to  the  present 
indictment,  and  that  the  male  prisoner  must 
take  his  trial,  but  reserved  this  point  for  the 
consideration  of  the  twelve  Judges,  who,  on 
its  being  argued  before  them,  held  the  con- 
viction of  tiie  male  prisoner  on  the  second 
indictment  to  be  right. 


NEW  BILLS  IN  PARUAMENT. 


BIGBWAT  RATES. 

The  object  of  this  bill  is  "  to  authorize  the 
application  of  hif(hway  rates  to  turnpike  roads 
in  certain  case^." 

It  recites  that  the  inhabitants  of  parishes, 
townships  and  places  in  which  turnpike  roads 
are  situated,  were  heretofore  bound  to  main- 
tain and  keep  such  roads  in  repair,  and  were 
charj(eable  thereunto  by  the  name  of  statute 
duty,  or  with  a  composition  in  money  to  be 
paid  instead  thereof :  and  that  b)^  the  5  &  6 
W.  4,  c.  50,  divers  statutes  passed  in  the  reign 
of  his  late  Majesty  King  George  the  Third 
relating  to  the  performance  of  statute  duty 
were  repealed,  with  the  intent  that  statute  duty 
should  oe  thereby  altogether  abolished  :  and 
it  hath  been  doubted  whether  the  provisions  of 
the  said  act  of  his  present  Majesty  are  of  force 
sufficient  to  take  away  the  obligation  to  do 
statute  labour  upon  turnpike  roads,  and  it  is 
expedient  that  such  doubts  be  removed. 

It  also  recites  that  the  revenues  of  some  turn- 
pike roads  are  so  unequal  to  the  charge  and 
maintenance  of  such  roads,  when  deprived  of 
the  aid  heretofore  derived  from  statute  duty, 
that  it  is  necessarv  that  some  additional  pr6« 
vision  be  made  for  such  roads  for  a  limited 
period. 

It  is  therefore  prqposed  to  be  declared  and 
enacted  as  follows : 

1.  Statute  duty  declared  not  requisite  on 
turnpike  roads. 

2.  Justices  to  inquire  at  special  sessions  for 
hiifhways  into  the  revenues  and  condition  of 
the  repairs  of  turnpike  roads,  and,  if  necessary 
to  apportion  a  part  of  highway  rate  to  trustees 
of  turnpike  roads. 

3.  If  surveyor  refuse  to  pay  over  rate  or 
assessment,  same  to  be  leriea  on  his  goods  and 
chattels. 

4.  Power  of  appeal  to  the  next  general  or 
quarter  sessions. 

PAaLIAUBNTAaT  BUECT0B8. 

This  is  a  bill "  to  regulate  the  times  of  payment 
of  rates  and  taxes  by  parliamentary  electors, 
and  to  abolish  the  stamp  duty  on  the  admission 
of  freemen." 

It  recites  that  it  is  expedient  to  make  fur- 
ther regulation  as  to  the  payment  of  rates  and 
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taxes  by  persons  whose  names  bave  been  once  re- 
gistered as  voters  in  the  election  of  members  of 
parliament,  and  to  abolish  the  stamp  duty  pay- 
able on  the  admission  of  freemen  in  boroughs 
returning  members  to  parliament.  It  is  there- 
fore proposed  to  be  enacted  as  follows : 

1.  Rates  and  taxes  of  persons  already  on  the 
register  of  parliamentary  electors  for  boroughs, 
need  not  be  paid  beyond  the  llth  day  of  the 
previoas  October. 

2.  Abolition  of  stamp  duty  on  the  admission 
of  freemen. 


FINAL   REGISTER  OP  ELECTORS. 

It  is  intended  by  this  bill  to  render  the  re- 
gister uf  electors  final,  and  to  amend  certain 
provisions  in  the  Reform  of  Parliament  Act. 

The  preamble  states  that  it  is  expedient  that 
every  person  whose  name  shall  appear  on  the 
register  of  electors  in  force  for  the  time  being, 
according  to  the  provisions  of  the  2  W.  4,  c.  45, 
shall  have  the  right  of  voting  at  any  contested 
election  of  a  member  to  serve  in  parliament 
for  any  county  or  borough,  notwithstanding 
sach  person  may  have  lost  or  changed  his 
qualification  since  the  period  at  which  the  re- 
gister was  made :  and  that  it  would  tend  to  the 
Vaving  of  time  and  expence,  if  elecdon  com- 
mittees  of  the  house  of  commons,  or  other 
courts  for  the  trial  of  disputed  elections,  were 
prevented  from  enquiring  into  the  goodness 
or  badness  of  any  vote  legally  tendered^  unless 
«uch  vote  shall  have  been  previously  objected 
to,  or  shall  have  been  a  matter  of  controversy 
before  the  revising  barrister,  by  whom  the  re- 
gister of  electtirs  in  force  at  the  time  of  the 
disputed  election  has  been  made : 

Thi!i  Bill  also  states  that  it  is  by  the  said  re* 
cited  act,  among  other  things  enacted,  that  the 
following  question  may  be  put  to  any  voter  at 
the  time  of  tendering  his  vote  :  (that  is  to 
say) 

**  Have  you  the  same  qualification  for 
which  your  name  was  originaly  inserted 
in  the  register  of  voters  now  in  force 
for  the  county  of,  &c.  for,  for  the 

riding,  &c.  or  for  the  city,  &c., 

as  the  case  mav  be,  specifying  in  each 

case  the  particulars  of  the  qualification, 

as  described  in  the  register"]  ? 

and  that  it  is  expedient  the  aforesaid  question 

be  not  put. 

The  proposed  enactments  are  as  follows: 

1.  Question  in  recited  act  repealed. 

2.  That  at  all  contested  elections  of  members 
to  serve  in  parliament,  every  person  whose 
name  shsU  appear  in  the  register  of  electors  in 
force  for  the  time  l)€ing,  shall  have  the  right 
of  voting,  and  it  sballnot  be  lawful  for  the  re- 
turning officer,  or  any  person  in  his  behalf,  to 
make  any  inquiry  whatever  respecting  the 
qualification  or  loss  of  qualification  of  any  per- 
son whose  name  is  inserted  in  such  register  of 
electors  ;  Provided  always,  that  atiy  other 
questions  allowed  b^  the  said  recited  act,  or 
any  oath  or  affirmation  now  required  by  law. 
mav  still  be  put  to  the  voter. 

Pvwer  »f  Election  CwnmiUeei.-^Bj  the  2  W. 


4,  c.  45,  s.  60^  it  is  provided,  that  npon^  peti- 
tion to  the  House  of  Commons,  complaining  of 
an  undue  election  or  return  of  any  member  or 
members  to  serve  in  parliament,  any  petitioner, 
or  any  person  defending  such  election  or  return, 
shall  be  at  liberty  to  impeach  the  correctness 
of  the  register  of  voters  m  force  at  the  time  of 
such  election,  by  proving  that  in  conse- 
quence of  the  decision  of  the  barrister  who 
shall  have  revised  the  lists  of  voters  from  which 
such  register  shall  have  been  formed,  the  name 
of  any  person  who  voted  at  such  election  was 
improperly  inserted  or  retained  in  such  rmt* 
ter,  or  the  name  of  any  person  who  tendered  his 
vote  at  such  election  iropropeily  omitted  from 
such  register ;  and  the  select  committee  appoin- 
ted for  the  trial  of  such  petition  shall  alter  the 
poll  taken  at  such  election  according  to  the 
truth  of  the  case,  and  shall  report  their  deter- 
mination thereupon  to  the  House  ;  and  the 
House  shall  thereupon  carry  such  determina- 
tion into  effect,  anci  the  return  shall  be  amen- 
ded, or  the  election  declared  void,  as  the  case 
may  be,  and  the  register  corrected  accordingly, 
or  such  other  order  shall  be  made,  as  to  the 
House  shall  seem  proper;  and  doubts  have 
arisen  as  to  the  true  intent  and  meaning  ofthe 
enactment  with  respect  to  the  power  and  autho- 
rity of  any  such  committee  to  inquire  into  the 
validity  or  invalidity  of  the  vote  of  any  person 
being  on  the  register  of  electors  in  force  at  the 
time  of  such  election ;  Be  it  therefore  enaded, 
that  such  committee  may  inouire  into  and  de- 
cide upon  the  right  to  vote  of  any  person  who 
(being  upon  the  register  of  electors,  or  upon 
the  list  of  claimants,  or  upon  the  list  of  ex- 
punged votes)  shall  have  voted  at  such  elec- 
tion, only  in  case  it  shall  appear  to  the 
committee  that  such  elector  shall  have  been 
inserted  in  or  rejected  from  such  regi*^ 
or  list  by  an  erroneous  decision  of  the  revising 
barrister,  after  his  making  inquiry  into  such 
vote  in  open  Court ;  and  it  shall  not  be  lawful 
for  the  said  committee  to  inquire  into  the 
goodness  or  badness  of  any  vote,  which  shall 
not  have  previously  been  objected  to  or 
claimed  to  be  good  before  such  barrister. 

4.  But  the  committee  are  not  to  inquire  into 
disputed  votes  on  the  ground  of  any  legal  in- 
capacity which  may  have  arisen  subsequently 
to  the  twentieth  day  of  July  next  preceding 
the  formation  of  such  register,  or  on  the 
ground  of  not  having,  at  the  time  of  vodng 
the  same  qualification  for  which  the  name  was 
originally  inserted  in  the  register,  or  the  same 
place  of  abode. 

5.  Scot  and  L©/.— That  where  any  person 
had,  at  the  passing  of  the  said  recited  act,  a 
right  to  vote  in  the  election  of  a  member  or 
members  for  any  city  or  borough  in  virtue  of 
any  other  qualification  than  as  a  burgess  or 
freeman,  or  as  a  freeman  and  liveryman,  or 
in  case  of  a  city  or  borough  being  a  county  of 
itself,  as  a  freeholder  or  burgage  tenant,  and 
such  right  was  reserved  by  the  said  recited  act, 
and  under  such  right  the  payment  of  anj  rates 
or  taxes  forms  a  part  of  the  qualificaUon,  it 
shall  be  sufficient  if  the  per^on  so  retaining 
such  rights  shall  have  paid,  on  or  before  the 
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tvrentieth  dfty  of  July  in  every  year»  all  the 
rates  and  taxes  which  shall  have  become  pay- 
able from  him  previous  to  the  sixth  day  of 
April  iheo  preceding ;  and  he  shall  thereupon 
be  entitled  to  be  re^stered  as  fully  and  effec- 
toaUy  as  if  aU  rates  and  taxe^  had  been  paid 
up  to  the  thirty-first  day  of  July  in  every  year. 

6.  Oecypancjf, — By  the  said  recited  act  it 
was  enacted,  that  in  every  city  or  borough 
which  should  return  a  member  or  members  to 
serve  in  any  future  parliament,  every  male  per* 
son  of  full  age,  and  not  subject  to  any  legal 
incapacity,  who  should  occupy  within  such 
city  or  borough,  or  within  any  place  sharing 
in  the  election  of  such  city  or  borough,  as 
owner  or  tenant,  any  house,  warehouse,  count- 
ing-house, shop  or  other  l)i^ding,  bein^^  either 
separately  or  jointly  with  any  land  within  such 
city,  borough  or  place,  occupied  therewith  by 
him  at  tenant  unaer  the  same  landlord,  of  the 
clear  yearly  value  of  not  less  than  ten  pounds, 
shottlo,  if  duly  registered  according  to  the 
provisions  thereinafter  contuned,  be  entitled 
to  vote  in  the  election  of  a  member  or  mem- 
bers to  serve  in  any  future  parliament  for  such 
dty  or  borough  :  and  doubts  have  arisen  as  to 
the  construction  and  meaning  of  certain  parts 
of  the  said  enactment  i  be  it  therefore  declared 
and  enacted,  that  the  occupation  of  any  house, 
warehouse,  counting-house,  shop  or  other  build- 
ing, jointly  with  any  other  warehouse,  count- 
ing.boQse,  shop  or  other  building,  or  with 
any  number  or  combination  of  such  premises, 
shall  be  deemed  to  be  within  the  true  intent 
and  meaning  of  the  said  enactment. 

7.  Tenement  occupied  with  land  must  be  of 
51.  clear  yearly  value. 

8.  New  Shoreham  electors^  not  assessed  to 
land  tax,  may  vote. 

9.  Joint  occupiers  may  vote,  if  rent  be  equal 
loSOl. 


DISPUTED  ANCIENT  OPINION. 


Our  readers  will  have  noticed  a  controversy 
in  the  newspapers,*  regarding  a  supposed 
opinion  of  Mr.  Seneant  Snigge,  in  the  year 
1604,  on  the  43d  Elizabeth,  for  the  relief  of 
the  poor.  Having  seen  the  disputed  document 
in  the  library  of  Uie  Law  Institution,  where  it 
was  deposited  by  Mr.  Tooke,  it  may  be  inter- 
esting to  give  some  account  of  it. 

It  bears  the  signature  of  "  0.  Snigge,  White- 
friars,  ye.  first  of  April,  1604  ;'*  and  it  is  inti- 
tuled "  Case  on  the  act  for  the  relief  of  the  poor, 
submitted  to  the  opinion  of  Mr.  Seqeant 
Snigge."  It  states  tnat  the  parish  of  C,  is  very 
opiuent  and  extensive,  and  on  account  of  one 
or  the  greater  monasteries  having  lately  existed 
in  the  a4]oining  parish,  has  amone  its  inhabi- 
tants a  considerable  number  of  idle  and  disso- 
lute poor.  Questions  are  stated  as  to  the  ap- 
pointment of  overseers,  making  the  rates,  tne 
mode  of  relief,  rating  the  poor,  the  scale  of  re- 

•  See  '•  The  Times,"  of  19th,  20il\,  and  22d 
May. 


lief,  the  election  of  churchwardens,  the  appren- 
ticing children,  farming  the  poor,  and  the  con- 
struction of  the  act.  The  opinion  is  far  too 
long  to  be  extracted.  In  one  of  the  notes  of 
the  supposed  translator,  it  is  stated  that  **  Sir 
George  Snigge,  the  learned  seijeant  whose 
opinion  is  therein  contained,  appears  from  the 
reports  of  that  period  to  have  been  highly  es- 
teemed as  a  sound  lawyer.  He  was  very  soon 
after  made  a  Baron  ot  the  Exchequer.  His 
construction  of  the  statute  is  very  opposite  to 
what  has  since  generally  prevailed.  But  if  it 
has  no  merit  as  a  legal  opinion  on  the  act, 
taken  at  the  time,  it  may,  however,  be  perused 
as  a  literary  curiosity."  The  editor  then 
states  that "  he  has  taken  some  pains  to  translate 
it  into  a  modern  dialect,  divested  of  the  Law- 
French  and  Law-Latin  quotations,  and  those 
attaint  and  obsolete  phrases  which  constituted 
le  rrim-gribber  of  that  dav." 
Allowing  for  the  alteradons  effected  by  the 
translation,  which,  it  is  stated,  the  document  has 
undergone,  it  is  still  manifest  from  its  internal 
evidence,  that  the  composition  is  of  a  modern 
date ;  and  those  who  are  conversant  with  the 
legal  writings  of  the  time,  well  know  that 
nothing  resembling  this  document,  as  the 
opinion  of  counsel,  ever  existed.  Mr*  Tooke 
states  that  the  paper  was  in  the  year  1804, 

e'ven  to  him  by  B.  M.  Foncer,  Esu.,  a  very 
mevolent  individual,,  connected  witn  most  of 
the  charitable  institutions  of  that  period.  His 
father  was  Edward  Forster,  governor  of  the 
Russia  Company,  and  his  only  now  surviving 
brother  is  Mr.  Edward  Forster,  a  partner  of 
Sir  J.  W.  Labbook.  The  MS.  note  on  the 
paper  is  in  the  hand  writing  of  Mr.  B.  M. 
Forster,  and  the  fact  therein  mentioned  of  the 
fabrication  of  the  document  in  question,  was 
the  subiect  of  occasional  conversation  with 
him  and  Mr.  Granville  Sharp,  and  others  at 
that  period,  in  Mr.  Tooke's  presence,  and  se- 
verely animadverted  on  by  some,  and  deeply 
regretted  by  all. 

The  MS.  note  is  as  follows ; 

'*  Surely  the  society  for  heiierinf  the  conn 
dition  of  the  poor  have  acted  very  improperl|r 
in  suffering  tnis  fiction  to  be  circulated  with 
their  bool£ :  falseli^d  should  not  be  published 
as  truth*  How  are  the  subscribers  and  public 
in  future  to  .know  what  they  are  to.  believet 
and  what  disbelieve  V* 


CORONERS'  EXPENSES. 


To  the  Editor  of  the  ^egot,  Oherver, 

Sir, 
Hatino  seen  that  you  have,  ^^cted  the 
attention  of  the  Legulatuce  to  the  Coroners'- 
Expenses  Bill,  I  beg  to  address  you  on  the 
subject  of  another  BiU,  relating  to  the  same 
subject,  which  has  passed  the  House  of  Cova^ 
mens,  and  is  now  before  the  House  of  Lords. 
It  has  been  brought  in  by  the  Attorney  and( 
Solicitor  General,  "  to  provide  for  the  costa 
of  prosecutions  for  concealing  the  birth  o{ 


78 


CoronerB'  Ejipenns. Select  tons  from  Correspondence. 


children,  by  secret  buryiaf?*or  otherwise  dis- 
posing of  their  dead  bodies." 

These  costs  are  regulated  by  one  of  Peel's 
Acts,  7  O.  4,  c.  6,  ss.  2-2,  23.  By  the  former 
section,  the  Court  may  order  payment  of  ex- 
penses of  the  prosecution  in  cases  of  felony, 
and  alM  o/iuck  ejfpemei  at  the  prosecutor  and 
wUneuei  may  incur  in  attentiin§^  before  the 
examning  magistrate,  and  a/so  te  compensate 
them  for  their  trouble  and  loss  of  time,  such 
compensation  to  be  ascertained  by  tlie  ex- 
amining magistrate.  No  costs  are  allowed  in 
prosecutions  for^misdemeanors,  except  those 
mentioned  in  sec.  23,  and  among  these  the 
misdemeanor  of  concealing  the  birth  of  a 
child  is  not  enumerated,  and  the  present  Bill 
is  to  remedy  the  defect. 

There  is  another  and  greater  defect,  how< 
ever,  which  they  do  not  propose  to  obviate. 
All  these  cases  of  concealing  the  birth  come 
in  the  first  place  before  the  coroner,  whose 
duty  it  is  to  hold  an  inquest  on  the  child,  to 
ascertain  the  cause  of^  death.  If  the  jury 
acquit  the  mother  of  the  murder  (the  felony) 
the  coroner's  dutr  Is  at  an  end ;  the  mother  is 
discharged,  and  tne  parties  must  then  go  be- 
fore a  justice  of  peace.  He  must  issue  a  sum- 
mons, and  the  witnesses  must  attend  before 
him  on  another  dav,  and  if  the  evidence  is  suflS- 
cient,  the  woman  is  committed  or  hrid  to  bail ; 
but  in  the  mean  time,  after  her  discharge  by 
the  coroner,  neither  be  nor  the  constable  has 
a  right  to  order  her  detention,  and  she  may,  if 
she  please,  escape.  Double  trouble  is  also 
heaped  upon  the  parties ;  this  might  be  avoided 
by  giving  the  coroner's  jury  the  power  to  en- 
quire  into  the  misdemeanor  of  concealing  the 
birth  as  well  as  the  capital  offence,  and  autho- 
rising the  coroner  to  commit  or  bail,  as  the 
justice  can  do.  It  will  save  delay,  trouble  ami 
expence.  I  propose  that  this  power  shall  be 
given  in  the  New  Bill. 

On  the  subject  of  costs,  the  giving  the  pre- 
liminary expences  of  attending  before  the  ex- 
amining magistrate  in  cases  of  felony,  is  a  new 
enactment  and  a  good  one.  For  some  time  after 
it  passed,  and  in  some  counties  atill,  on  en- 
quiries before  the  coroner  in  cases  of  murder 
and  manslaughter,  being  felonies,  it  was  the 
practice  for  the  coroner,  as  the  examining 
magistrate,  in  such  cases^  to  ascertain  these 
costs  and  give  the  necessary  certificate;  but 
Sir  James  Allan  Park^  and  some  other  learned 
Judges  decided  that  coroners  were  not  magi- 
strates  within  the  meaning  of  the  statute,  and 
refused  to  allow  such  expences  and  costs ;  so 
that  if  a  man  go  l>el6re  a  coroner  he  is,  as 
it  were,  mulcted  for  doing  so ;  but  he  has  a 
premium  to  go  befbre  tl^  justice  of  peace. 
With  great  submission  to  the  dicta  ot  Jus- 
tice Parle  and  the  other  Jndges,  I  thiaic 
it  is  fairly  ai^uable,  that  the  statute  by  using 
the  word  "magistrate,"  meant  it  in  its  enlarged 
sense,  and  to  comprehend  all  persons  exercia- 
ing  magisterial  functipns,  seeing  that  this  very 
act  in  other  sections  mentions  coroners  and 
justices  of  the  peace  speciticiall^,  whilst  inthia 
itoaes  the  term  *'  raagistraie"  in  its  larger  sense, 
at  oomprifiDg  ttM  two  offieers.    As  there  are 


doubts,  however,  on  this  point,  it  ought  to  be 
set  at  rest ;  and  as  murder  and  manslaughter  are 
both  great  crime!(,  surely  there  should  be  the 
like  encouragement  to  prosecute  before  the 
coroner  in  these,  as  in  other  cases  to  go  before 
the  magistrate. 

By  7  Geo.  4,  c.  64,  sec.  I,  two  justices  are 
empowered  to  bdl  in  cases  of  felony.  Now, 
I  think,  this  power  should  be  extended  to 
coroners,  to  bnil  in  cases  of  manslaughter. 
There  are  some  cases  in  which  considerable 
doubt  prevails,  and  others  in  which  the  guilt  is 
so  small,  that  the  committal  and  iroprisonment 
previous  to  trial  is  a  higher  punishment  than 
any  court  would  award  aftenvards ;  and  in  my 
own  experience  it  has  worked  great  hardship. 
Some  of  our  justices  have  stretched  a  point, 
and  having  ordered  the  prisoner  before  them 
and  exaramed  the  witnesses,  have  admitted 
him  to  bail;  but  with  great  submission  to  them, 
this  is  clearly  wrong,  as  they  cannot  get  rid 
of  the  warrant  of  the  coroner;  and  the  gaoler, 
I  think,  might  be  punished  for  the  escape  of 
the  prisoner. 

A  Coroner. 
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BXAMINATION  OF  ATTORNBVS. 

Sir, 
Having  read  in  the  Legal  Observer  of  the 
6th  of  Alay  last  some  remarks  upon  the  utility 
of  making  some  distinctions  between  those 
who  may  display  a  greater  or  less  degree 
of  talent  and  application  at  tlieir  examibation 
(for  admission  as  attomies),  1  beg  to  say 
that,  in  my  bumUle  opinion,  the  plan  pro- 
posed byvour  country  correspondent  would, 
if  adopted,  be  productive  of  the  most  be- 
neficial effect;  for  by  the  present  plan  no 
public  distinction  is,  I  believe,  made  be- 
tween the  man  who  really  gives  proof  at  his 
examination  of  superior  lalent,  or  of  what  ap* 
pears  to  me  more  deserving  of  praise  and  sub- 
stantial reward,  persevering  industry,  and  him 
who  just  manages  to  answer  his  questions  with- 
out breaking  aown.  My  own  abilities  are  of 
a  ver^  common-^lace  description,  and  my  dis- 
position is  to  be  idle ;  but  were  there  to  be  any 
distinctions  made  between  the  applicants  for 
admission  according  to  the  talent  or  know- 
ledge of  their  business  displayed  at  their  ex- 
amination, my  ambition  would  lead  me  to 
inform  toy  faculties,  and  shake  off  the  fetters 
of  idleness,  which,  though  they  prevent  my 
doing  more,  cannot  prevent  my  getting  a  me- 
chanical knowledge  or  my  bu^ness  sufficient  to 
pass  me  four  years  hence. 

A  YovNO  Articleo  Clbrk. 
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{Continued from  p.  70.) 
Cierk's  Name  and  Regidencif.  To  wham  articled^  auigned,  Sfc, 

Evans,  Jobop  PwUheli,  CarlliirvoQ  i   ami  33,    David  WillUffis,  Pwllheli. 

Ely  Place. 
Eaiiiike,  Georf(e  Shute,  Plymouth,  Devon;  and    ^Tilliaro  Eaetlake,  Plymouth. 

Fetchersione  Buildings,  HolUorn. 
Fearun,  Sanuei,  4,  Canonbury  Square ;  and  22»    John  Coleb  Symes,  Fenchurch  Street. 

Heurietta  Street,  Brunswick  Square. 
Fry,  Peter  Samuel,  95,  Ely  Place.  Holborn.         Henry  WUIiam  Bull,  36,  Kly  Place. 
Forties,    David,  firvkine,   16,    SonthaiiipConr    Jackson  Walton,  8,Waniford  Court. 

Street,  Fitzrov  Square. 
Farwell,  Frederick  Oooper,  Totoes,  Devon ;    Oeor^re  Farwell,  Totn^.  •  \ 

sud  31,  Beaumont  Street. 
Freewm  Joha,  BiritaU„  York.  WilKam  Battyp,  Birstall.  « 

Fowke,  Frederick  Alexander,  Halstead,  Essex ;     Thomas  Forbes,  Kelsall,  Fareham  j  John  PaU 

and  a.  New  Boswell  Court.  mer  Stocker,  2,  New  Boswell  Court. 

Grover.    Montague,   6,  Wella   Street,  GrayHi    John  Thomas  Grover,  50,  Bedford  Row;  a«# 

Inn  Road.  signed  to  Francis  James  Ridlsdalc,  5,  Gray  % 

Inn  Square. 
Gleadall,  Charles  the  Youn|?er,  Halifax;  and    Michael  Stocks,  Halifax. 

Hanger's  Lane,  Stamford  Hill. 
Gar6t.  Frederick,   Gainsburgrh,    Lincoln  j  2,     WDliam  Barnard  Heaton,  Gainaburgh. 

Millman  Street,  Bedford  Row  ;  New  North 

Street;  and  Devonsfhire  Street,  Middlesex. 
Garland,  John,  Winchester ;  and  1,  Judd  Street,    Charles  Scagrim,  City  of  Winchester. 

Saint  Pan  eras. 
Gii.«»n,  Richard,  Hexham,  Northumberhind.     Jasper  Gibson,  Hexham. 
Garrick,  David,  Colonge.  in  Prussia ;  1,  York    Joseph  Robert,  Wilwn,  19,  John  Street.  Bed* 

llace;  and  13,  Belinda  Street,  Islington.  f«»rd  Row. 

Gardner,  George  Harrison.  Biithwaite,  West-     Thomas  Harrison,  Kendall. 

niorland ;  and  2,  llianet  Place,  Strand. 
Gale,   William  Burch,  Balbam,  Surrey;  and    Edward  Erskine  Tustin,  Bride  Court,  Bridge 

Penxance,  Cornwall.  Street ;    assigned  to  William  Harrison,  4, 

South  Square,  Gray's  Inn. 
Grange,  Richard,  Hampstead ;  and  35,  Great    James  Barnaby  Mills,  Hation  Garden;  as^ 

James  Street,  Bedford  Row.  signedto  James G(H:en, Orchard  Street,  Port- 

man  Square ;  assigned  to  George  Metcalf, 
Ramsgate,  Kent. 
Gylby,Worthlngton  Thomas,  the  Younger,  26,    John  Parker  Gylby,  17,  Cariisle  Street,  Soho. 

Dean  Street,  Soho. 
Gaskell,  William,  Manchester.  Richard  Claye,  Manchester. 

Hill,  James,  5,  Verulam  Buildings.  Henry  Hill,  62,  Doughty  Street;  and  Veru- 

1am  Buildings. 
Henshall,  John,  Manchester.  Thomas  Richard  Weeton,  Leigh,  Lancaster  f 

assigned   to  Oswald   Milne,  senior,  Man- 
chester. 
Hotchktn,   Spencer,  The  Mall,  Kensington    Samuel  Forster,  Lincoln's  Inn. 

Gravel  Pits ;   and  31,  Great  Queen  Street, 

Ltncola's  Inn  Fields. 
Harrison,  John,  New   Woodstock,  Oxford ;    John  Vewfield  Harrison,  Woodstock. 

and  6,  Warwick  Court,  Holborn. 


Samuel  Were  Mdcauz,  Dartmouth. 
John  Cole,  Oldham. 


Michael  Walker,  Whitehaven. 

William  Spence,  Alfred  Plac^  Bedford  Sqsare. 


Holdsworth,  Charles  Hunt,  Truro,  Cornwall ; 

and  <0,  Essex  Street,  Strand. 
Hill,  Alfred  Wither,  Worting,  Southampton; 

15,  Cbapel  Place,  Bermondsev,  Surrey. 
Harrison,  Thomas  Barwise,  Whitehaven. 
Hnmphrys,  Harry,  Wandsworth  Road,  Surrey ; 

and  8,  Store  Street,  Bedford  Square. 
Hill,  Thomas,  8,  Goulden  Terrace,  Islington ;     Robert  Webb,  Birmin|j(hfun. 

20,  Chancery  Lane;  and  Birmingham. 
Jttkson,  Richard,    Webb*s  County  Terrace,    Howell  Jones  Phillips,  Norfolk  Street,  Straod| 

Newington,  Surrey.  assigned  to  Robert  Willkm  Peako,  Norfolk 

Street,  Strand. 
Jennings,  Edward^  58,  Judd  Street,  Brunswick    Henrj  Charles  Chilton,  1,  Chancery  Lu|4e 

Square. 
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CUrf^i  Name  end  Reiifffnce.  To  trhnm  «rrjticlefi,  ^faigftfd^  SfC. 

Ion,  John  WatlinfC»  1»  BrabaatCourt,  Pbilpot  Tbomas  Stieet»  Brabant  Cuur(. 

Lane. 

Jackson,  Edmund,29,  Hart  Street, Bloomsbiuy  Isaac  Wilson,  Kendal. 

Johnson,  Thomas  Edward^  8,  Suffolk  Place,  Nathaniel  Charles  Milne,  Temple ;  aaaigned 

Pall  Ms^ll  East.  to  ^^lUiam  Oliver  Jackson,  68,  Lincoln's 

Inn  Fields. 

Jones,  Edward    Chester,    Cheltenham;  18,  Baynham  Jones,  the  Younger,  Cheltenham, 

Manchester    Square;  11,  Harley  Street; 

17,  Lower  Berkeley  Street ;  and  12,  Charing 

Cross. 

Johnson,  Henry,  East  India  Boildings.  Llovd  Salisbury  Bazendale,  King's  Anns  Yard. 

Jones,  John,  City  of  Worcester.  William  Finch,  City  of  Worcester. 

Kingiford,  Jmues,  Canterbury ;  and  Hackaey,  Henry  Kingsford,  City  of  Canterbury. 

Kanry,  William,  the  Youiqrer,  East  Retford,  George  Manhall,East  Retford. 

Notts, 

l^yaid,  Frederick  Louis,  Uffington,  Lincoln  i  Alexander  Waddington,  Usk. 

and  Usk,  Monmouth. 

liiMPd.  John,  Ashtou-under-Lyne,  Lancaster  i  Joseph  Hig^nbottom,  Ashton-under-Lync. 

tna  99,  Gloucester  Street,  Queen  Square. 

I,  Thomas,  56,  Goswell  Road.  Jasper  Gibson,  Hexham,  Northumberland. 

toy,  Garter,  3,  Church  Row,  IsUngton.  John  Sroetham,  King's  Lynn. 

ethnridge,  John  Christopher,  26,  Abingdon  John  Lawrens  Bicknell,  'iS,  Abingdon  Street 

Street,  Westminster. 

Jjamotte,  John  Lagier,  Chester ;  and  Beather*  Sinckler  Porter,  Gty  of  Chester. 

ftone  Quildings,  Holborn. 

\Tohe  continued.'] 


JIB-ADMI8I0N  OF  ATTORNEYS  ANP 
SOLICITORS. 


TDRTHER  LfST  VOR  TRINITY  TRRM, 

Seepn  10 fftr  former  Lut. 

KINGS  BSNCH. 

Charles  Cooper  of  Raymead,  in  the  parish  of 

Cookhara,  in  the  Countv  of  Berks. 
John  Acraman  Hood,  of  the  City  of  Bristol. 

[These  geiitlemen  hi^l  not  complied  with 
the  rule,  but  have  obtained  leave  of  the 
Court  to  be  entered  on  th^  lilt  for  the 
last  dny  of  tenn.] 

IN  CHANCERY.  ' 

William  Toone,  of  No.  16,  Cohurg  Place, 
Kennington,  in  the  county  of  Surrey,  for- 
merly of  Brighton. 

[This  is  an  application  fbr  re-admiision 
the  day  after  Trinity  Term.] 


CIRCUITS  OF  THE  JUDGES. 


ffome    • 
JFcitern 
Or/ord  , 
mdkmd 
ffifr/olk. 


J  Lord  C.  J.  Denman, 
'  IMr.  J.  Littledale, 

rLordC.  J.Tindal. 
*  tMr.  J.  Patteson. 
,  r  Lord  C.  R.  Abinger, 

\  Mr.  J.  Coleridge. 

/Mr.  J.  Park. 

tMr.B.Bolland. 

r  Mr.  Justice  Vaughan. 
*\Mr.  J'Bosanquet 


Northern 

N.  fr^les 
S,  fFales 


/Mr.  B.  Parke. 
•  iMr.  J.  Coltroan. 
.    Mr.  Baron  Alderson^ 
.    Mr,  B.  Gurney. 


CIRCUITS  OF  THE  COMMISSIONERS 

FOR  THR 

RELIEF  OF  INSOLVENT  PEBTORS, 


SUMMER  CIRCUITS,  1837. 


SOUTnXRN  CIRCUIT 

ff,  R,  Reynoldi,  Esq.,  Chief  Commissioner, 

Berknliire,  at  Reading,  Tuesday,  June  20. 
OafunUhire,  at  Oxford,  Thursday,  June  22. 
fforeeitenhire^  at  Worcester  and  City,  Satorn 

day,  June  24. 
Gioucesterihire,  at  Gloucester  and  City,  Toes^ 

day,  June  27. 
Monmouthshire,  at  Monmouth,  Friday,  June 

30, 
Brecknock$kiret  at  Brecon,  Monday,  Julv  3. 
Glumorganihire,  at  Cardiff,  Tuesday,  July  4. 
Qlamorganshirct  at  Swansea,  Thursday,  July  6^ 
Carmnrthenshire,  at  Carmartheu  and  Borough, 

Friday,  July  7- 
Pembrokeihire,  at  Haverfordwest  and  Town« 

Monday,  July  10. 
Cardig'anshtre,  at  CardigRQ,  Wednesday,  July 

Kadnorshtre,  a^  I^n»)eigne,|  Friday,  July  14, 
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Hirefrrdtkhre^  at  Hereford,  Saturday,  July  15. 
j4i  Ae  dtp  uf  Bristol,  Tuesday,  Jnly  18. 
SomeneiMre,  at  Bath,  Friday,  July  21. 
Somersetshire,  at  Wells,  Saturday,  Julv  22. 
Dev9skire,  at  Exeter  and  City,  Tuesaay,  July 

25. 
Cermmall,  at  Bodmin,  Friday,  July  28. 
Dev0iukire^  at  Plymouth,  Mouday,  July  31. 
I>«rseiskire,  at  Dorchester,  Wednesday/Aug.  2. 
f^iitskire,  at  Salisbury,  Friday,  August  4. 
j4ttke  Tmen  o/ Southampton,  Saturday,  Aug.  5. 
Hampshire,  at  Winchester,  Monday,  Aug.  /• 

HORTHXBN  CIRCUIT 

J.  (r.  Harrist  Esq,,  Commissioner. 

Jtntimubkire,  at  Oakham.  Tuesday,  June  20. 

Yorkshire,  at  Sheffield,  Wednesday,  June  21. 

Yorkshire,  at  Wakefield,  Friday,  June  23. 

At  the  7W»  of  Kingston-fipon^HuUy  Friday, 
June  30. 

Yorkshire,  at  York  and  Citr,  Monday.  July  3. 

Yorkshire,  at  Richmond,  luursday,  July  6. 

Dvrhom,  at  Duriiam,  Friday,  July  7- 

NorthvmOerland,  at  Newcastle-upon-Tyne  and 
Town,  Monday,  July  10. 

Cumberland,  at  Cariisle,  Thursday,  July  13, 

fTestmwiond,  at  Appleby,  Friday,  July  14. 

If^estmorland^  at  Kendal,  Saturday,  July  15. 

Lomeoshire,  at  Lancaster,  Monday,  July  17. 

Leneitshire,  at  Preston,  Monday,  July  24. 

Loneoshire,  at  Liverpool,  Tuesuay,  July  25. 

Cheshire,  at  Chester  and  City,  Friday,  July  28. 

Flintshire,  at  Mold,  Monday,  July  31. 

Demhighshirep  at  Ruthin,  Tuesday,  Aug.  I. 

Anglesey,  at  Beaumaris,  Thursday,  Aug.  3. 

Cornarvonshire,  at  Carnarvon,  Saturday,  Au- 
gust 5. 

Merwnethshire,  at  Dolgelly,  Monday,  Aug.  7* 

Montgomeryshire,  at  Welchpool,  Wednesday, 
Aug.  9. 

BOMB  CIRCUIT. 

T.  B.  Bowen,  Esq.,  Commissioner. 

fCent,  at  Dover,  Wednesday.  July  12. 
At  the  City  of  Canterhyrp,  Thursday,  July  13. 
Kent,  at  Maidstone,  Frioay,  July  14. 
Sussem,  at  Horsham,  Friday,  July  28. 
Hertfordshire,  at  Hertford,  Friday,  Aug.  4. 

MIDLAND  CIRCUIT. 

W,  J.  Law,  Esq.,  Commissioner, 

Eseest,  at  Chelmsford,  Wednesday,  July  19. 
Eseem,  at  Colchester,  Thursday,  )uly  20. 
Soffolk,  at  Ipswich,  Friday,  July  21. 
Bedfordshire,  at  Bedford,  Monday,  Jvdy  24. 
HmUingdonshire,   at  Huntingdon,   lliesday, 

Ji27%5. 
Northamptonshire,  at  Peterborough,  Tuesday, 

July  25. 
Catnkridgeshire,  at  Ely,  Wednesday,  July  26. 
Cmmhri^eshire,  at  Cambridge,  Thursday,  July 

27. 
Ssifolh,   at   Bury    St.   Edmunds,    Saturday, 

July  29. 
fforfolk,  at  Norwich  and  City,  Monday,  July 

31. 
Norfoik,  at  Yarmouth,  Wednesday,  Aug.  2. 
tisxfoUi,  at  lyuDy  Thursday,  Aug.  3, 


Lincolnshire,  at  Lincoln  ond  City,  Saturday, 

August  5. 
Nottinrhomthire,  at  Nottingham  and  Town, 

Monday,  Aug.  7- 
Derbyshire,  at  Derby,  Wednesday,  Aug.  9. 
Leicestershire,  at  Leicester,  Friday,  Aug.  11. 
At  the  City  of  Lichfield,  Saturday,  Aug.  12. 
Stttffordshire,  at  Staflford,  Monday,  Aug.  14. 
Shropshire,  at  Shrewsbury,  Wednesday,  Aug. 

16. 
Shropshire,  at  Oldbury,  Friday,  Aug.  18. 
fFarwichshire,  at  Birmingham,  Saturday,  Aug. 

fFerufichshire,  at  Warwick,  Monday,  Aug.  21. 
At  the  City  of  Cooentry,  Wednesday,  Aug.  23. 
Northamptonshire,  at  Northampton,  Thursday, 

Aug.  24. 
Buckinghamshire,  at  Aylesbury,  Saturday,  Aug. 

26. 


SUPERIOR  COURTS. 
Ultt  e^uxutTtar'i  Court. 

PRACTICS. — PLXADINO.— HUSBAND  AND 
WIFE. 

A  bill  by  hubsand  and  w\fe,  in  respect  of  the 
unfits  separate  property,  is  not  sustainable, 
as  it  is  in  reality  the  husband's  suit. 

The  bill  was  filed  in  the  names  of  a  husband 
and  wife,  against  the  trustee  of  the  wife's  sepa- 
rate property.  When  the  cause  came  on  to  be 
heard, 

Mr.  Knight,  for  the  defendants,  took  a  pre- 
liminary objection  to  the  suit.  A  bill  filed  by 
husband  and  wife,  in  respect  of  the  wife's  se- 
parate estate,  was  the  husband's  suit;  and 
any  decree  made  in  it,  could  not  be  conclusiye 
against  a  decree  in  another  suit  by  the  wife,  by 
her  next  friend.  This  must  be  held  to  be 
the  suit  of  the  husband.  Hanrott  v.  Cadwal' 
lader  *  The  defendants  were  desirous  to  pro* 
tect  theroseWes,  and  their  interests  reqmred 
that  the  suit  be  instituted  by  the  wife's  next 
friend,  making  the  husband  a  party  defendant. 
A  decree  in  a  suit  so  framed,  would  bind  the 
wife's  interest,  and  protect  the  trustees. 

Mr.  Jacob  and  Mr.  Lynch  supported  the 
bill.  The  husband  had  no  interest  in  the  suit 
adverse  to  his  wife :  he  was  her  next  friend. 
They  referred  to  a  case,  not  reported,  in  which 
they  sud  that  the  Lord  Chancellor,  when  Lord 
Commissioner,  made  an  order  sustaining  a 
suit  like  this.  The  case  cited  on  the  o&er 
side  was  in  support  of  the  bill,  it  being  there 
laid  down  that  the  wife,  when  made  a  co-plain- 
tiff with  her  husband,  might  be  examined  by 
the  Court  as  to  her  consent,  without  altering 
the  form  of  the  pleadings. 

His  Honor,  the  Vice  Chancellor,  said  he 
would  not  dispose  of  the  objection  until  he 
could  have  an  opportunity  of  conferring  with 
the  Lord  Chancellor,  with  respect  to  the  case 
said  to  be  decided  by  his  Ix>rdship.  If  he 
should  find  it  necessary  to  allow  the  objection 
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to  prevail^  it  would  not  bt  necessary  perhaps  to 
dUmiss  the  suit,  as  he  may  be  able  to  sujfgest 
ineautt  of  making  it  conclusive  against  the 
wife. 

H\»  Honor,  on  a  subsequent  day»  said  he  had 
consulted  the  Lord  Chancellor  on  the  point  { 
and  his  Lordship  did  not  think  that  he  dfecided 
any  such  question.  His  Honor  allowed  the 
objection. 

Owfitn  V.  CumpbelL-^Ai  Westtoinstcr,  April 
2(ith  and  27th,  1837. 


[Before  the  Four  Judges.] 

DBMURRBR. 

jI  rule  to  set  aside  n  tiemurr^r  as  irreigrvlart 
and  to  sign  judgement  its  f«r  umnt  ttfn  ftU^i 
under  the  new  rules.  Hit.  Term,  4  ff.  4, 
#.  2,  must  tte  a  ruie  to  shew  cttuse^  and  can- 
not he  absolute  in  the  Jtrst  instance; 

Qusere,  whether  sin  action  of  debt  can  be  main- 
tained by  an  indorsee  against  the  drawer  of 
the  bill,' such  drawer  being  also  th^  p^son 
who  indorsed  the  bill  to  the  plaintiff. 

Mr.  nightman  moved  for  a  rule  to  set  aside 
a  demurrer  to  a  declaration  as  irregular,  and 
to  have  leave  to  sign  judgment  as  for  want  of  a 
plea.  This  is  an  application  under  the  new 
rule,  Hil.  Term,  4  W.  4,  s.  2.  In  this  case  an 
action  upon  a  bill  of  exchange  has  been  brought 
against  the  defendant  by  the  indorsee,  to 
whom  the  defendant  indorsed  it.  One  of  the 
alleged  causes  of  demurrer  is,  that  there  is  a 
variance  between  the  statement  in  the  declara- 
tion and  the  indorsemeut  on  the  outside  sheet 
of  it:  for  that  the  declaration  states  that  the 
plaintiff  by  j4.  B.  bis  attorney  coufiplains, 
whereas  the  indorsement  shews  that  C.  D.  is 
the  plaintiff's  attorney.  It  is  quite  cle^  that 
that  ground  of  demurrer  is  frivolous,  and  the 
Court  cannot  look  at  the  indorsement  on  the 
outside  sheet  of  a  declaration  to  contradict  the 
statement  in  the  declaration  iUelf.  There  is 
dearly  a  proper  statement  upon  the  record  of 
an  attornev  for  the  plaintiff.  [Mr,  Justice  LiV- 
tledale, — AuX  on  looking  at  the  declaration,  there 
q)pears  an  objection  wfich  may  not  be  fiivolous. 
This  is  an  action  in  the  form  of  debt,  against 
the  drawer  of  a  bill  of  exchange.  Might 
not  that  be  made  the  subject  of  a  general  de- 
murrer ?]  No.  It  was  at  one  time  supposed 
that  debt  would  not  lie  against  a  drawer,  and 
the  authority  referred  to  was  a  dictum  in  Skin* 
ner  i  but  that  point  is  now  settled  by  Pred^ 
V.  Henbrep,*^  where  a  privity  between  the 
plaintiff  and  defendant  w  recognised  as  the 
ground  on  which  debt  may  be  mwntainable. 
The  indorsement  bvthe  defendants  to  the  plain- 
tiff is  an  instance  of  privity  on  which  debt  nuy  be 
uMUQtained.  The  next  objection  is,  that  t&e 
action  was  commenced  by  writ  of  capias,  and 
not  by  writ  of  detainer,  "  as  in  tUe  declaration 
is  untruly  alleged."  This  is  too  frivolous  to 
retfttire  a  monient's  notice.    Another  objection 


is.  Chat  it  is  not  averred  that  the  bill  was  pay- 
able when  the  action  was  brought,  for  that  the 
form  of  expression  used  in  the  declaration  is 
"  which  penod  has  now  elapsed ;"  and  it  is  a], 
leged  that  that  expression  refers  to  the  time  of 
the  delivering  the  decliu'ation,  and  not  to  the 
time  of  the  commencement  of  the  action.  Tliat 
objection  was  once  entertained  in  the  Court  of 
Exchequer  -^  but  in  a  subsequent  cbse^  in  that 
Court  upon  special  demurrer  and  full  argu- 
roenty  and  time  taken  to  consider,  the  Court 
overruled  the  former  case  and  declared  such  an 
allegation  to  be  suffident.  Another  objection 
is,  that  it  did  not  appear  by  the  declaration  on 
what  day,  or  in  what  month,  the  defendant  made 
the  several  promises,  or  any  of  them.  Not  any 
promise  is  alleged  in  the  declaration,  which  is 
in  debt.  So  that  that  objection  is  not  sustain- 
able. The  plaintiff  is  entitled  to  his  mle,  which 
should  be  absolute  in  the  first  instance. 

Lord  Denman,  C.  J. — ^You  may  rake  a  mle, 
but  it  can  only  be  a  rule  to  shew  cause.  We 
cannot  dispose  of  this  matter  by  a  rule  absolute 
in  the  first  instance. 

Per  Curiam. — Rule  to  shew  cause  accor- 
dingly. 

Spencer  v.  Newton,  T.  T.  1837.    K.  B.  F.  J. 


MANDAM 08  -^HiAilB  LAWB. 

The  Court  will  not  grant  a  mandamus  to 
compel  the  justices  in  qaarter  sessions  to 
enter  continuances  and  hear  an  appeal 
against  a  conviction  under  the  provisions  of 
the  Game  Act,  and  to  receive  evidence  of 

.  title. 


•  1  Barn.  &  Cres.  674. 


Mr.  J.  J.  fFilliams  moved  for  a  rule  to  shew 
cause  why  a  mandamus  should  not  issue  to  the 
justices  of  the  county  of  Berks,  commanding 
them  to  enter  continuances,  and  hear  an  ap- 
peal,  in  which  Thomas  Pratt  was  the  appellant, 
and  the  president  and  scholars  of  St.  John'a 
College,  Oxford,  were  the  respondents  in  the 
case  of  a  conviction  of  the  appellant  under  the 
provii»ions  of  the  Game  Act ;  and  he  applied 
also  that  the  mandamus  should  likewise  (Urect 
them  to  hear  evidence  of  the  title  of  the  re- 
spondents to  certain  land  as  set  forth  in  the 
conviction.  He  founded  his  implication  on 
affidavits,  which  stated  that  an  information 
under  the  Game  Act  (1  &  2  W.  4,  c.  32),  had 
been  laid  against  the  appellant  for  being  upon 
certain  land  described  m  the  infomatiou  as 
the  property  of  the  president  and  schulors  of 
the  College  of  St.  John  the  Baptbt,  a(  Oxford, 
and  there  killing  a  rabbit.  By  the  46t4i  sec. 
of  the  Game  Act,  it  b  enacted  that  no  nun* 
mary  conviction  under  that  act,  nor  any  ap- 
peal therefrom,  shall  be  removed  by  eorthrari 
snto  any  of  the  SSuperior  Couru  of  Record. 
The  proceeding  under  that  act  are  therefore 
wholly  confined  to  the  adfudicalion  of  the  sei- 
eions.    It  becomes  therefore  absolutely  aeces- 


b  Abboit  ▼.  j4rlett,  4  DowL  Prac.  Ca«.  759. 
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wrj  diat  the  justices  shoald  proceed  accordiugf 
to  die  directions  of  the  statute  which  gave  them 
these  extensive  powers.  The  30th  section 
of  the  act  declares  the  penalty  to  be  imposed 
upon  persons  trespassing  in  the  daytime  upon 
lands  m  search  of  game ;  and  it  contains  this 
proviso:  ** Provided  alwayi:,  that  any  per- 
son charged  with  any  such  trespass,  shaU  be  at 
til)erty  to  prove  by  way  of  defence  any  mutter 
which  would  have  been  a  defence  to  any  action 
at  law  for  trespass ; ''  and  further  *'  that  the 
lord  or  stewara  of  the  Crown  of  any  manor, 
lordship  or  royalty,  or  reputed  manor,  &c. 
shall  be  deemed  to  be  the  legal  occupier  of  the 
limd  of  the  wastes  or  commons  within  such 
manor,  lordship  or  royalty."  The  4-ith  sec- 
tion gives  the  party  the  right  to  appeal  to  the 
quarter  sessions,  and  the  45th,  as  already  stated, 
takes  away  the  crriiorarL  The  30th  and  45ih 
sections  must  be  taken  together,  and  as  the 
eftiianri  is  taken  away,  the  most  perfect 
hbert?  must  be  allowed  to  a  defendant  to  enter 
opon  his  defence,  and  to  prove  in  an  iuforma- 
tion  under  the  act,  anythmg  which  he  might 
ba?e  proved  had  an  action  of  trespass  been 
brongnt  against  him.  On  the  occasion  of  this 
appeal  coming  on  at  the  sessions,  the  respon- 
dent's counsel  was  about  to  prove  the  trespass, 
wbentheappel]ant*s  counsel  with  a  view  to  save 
time,  admitted  that  the  rabbit  had  been  shot  in 
the  place  in  question.  [Lord  Denman,  C.  J ., — 
Vou  admitted  the  trespass  in  fact?]  Not 
exactly  so.  The  appellant  admitted  shooting 
the  rabbit,  but  denied  the  trespass ;  for  his 
defence  was,  that  the  land  where  the  rabbit 
was  shot,  was  part  of  the  waste  of  a  manor  of 
which  the  Earl  of  Abingdon  was  the  lord,  and 
of  which  he  the  appellant  was  a  tenant,  and 
over  which  he  had  by  the  custom  of  the  manor 
a  right  of  sporting.  [Lord  Dentnan,  C.  J. — 
Then  in  fact  you  are  moving  for  a  new  trial ' 
Can  you  find  any  authority  for  such  a  motion  ?] 
There  is  no  authority  directly  in  point,  llie 
case  that  will  perhaps  be  referred  to,  is  that  of 
Mrr  Y.  Jutiicei  of  Camarvon,K  The  judg- 
ment of  Mr.  Justice  Baylep  in  that  case, 
appears  to  be  opposed  to  the  present  applica- 
tion. But  there  is  a  wide  distinction  between 
the  two  cases.  The  judgment  there  proceeded 
upon  the  peculiar  circumstances  brought  be- 
fore the  (>iart,  from  which  it  appeared  that 
the  complaint  was  against  the  justices,  not  for 
not  havmg  heard,  but  for  having  pursued  a 
certain  course  on  the  hearing.  In  this  instance 
they  hare  not  beard  the  appellant  at  all.  The 
judgment  of  Mr.  Justice  Holroyd  there,  is 
clearly  in  fovor  of  this  application.  That 
learned  Judge  said,^  "  If  it  had  appeared  in 
this  case  that  the  sessions  had  heard  one  side, 
and  had  altogether  refused  to  hear  the  other, 
I  should  have  thought  it  the  same  as  if  the  case 
had  not  been  heiard  at  all,  and  1  should  then 
have  been  of  opinion  that  this  mmndamus  ought 
to  issne ;  but  !n  this  ease  it  appears  to  me  that 
this  was  merely  a  question  as  to  the  practice 
of  the  sessions,  who  have  determined  that  the 
evidence  tendered  ought  not  to  have  been  in- 
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troduced  with  observations  on  the  part  of  the 
advocate.  1  think  that  this  Court  has  no 
jurisdiction  to  interfere  in  such  a  case."  The 
justices  here  did  not  refuse  to  hear  in  a  par- 
ticular manner :  they  refused  to  hear  at  all. 
There  appeared  to  be  a  magic  in  the  word 
''poaching,"  which  was  improperly  employed 
on  the  occasion,  that  at  once  dccidecf  their  judg- 
ment. Vet  this  appellant  was  no  poacher ;  he 
was  a  wine  merchant  at  Oxford,  who  bad  given 
notice  of  bib  intention  to  go  upon  this  laud  in 
pursuit  of  rabbits  for  the  express  purpose  of 
trying  his  right,  as  a  tenaqt  of  the  manor,  to 
shoot  on  the  wastes  of  the  manor.  If  any 
person  had  a  right  to  com  plain  of  the  trespass, 
it  was  the  £arl  of  Abingdon,  and  not  the 
president  uud  fellows  of  St.  John's  College. 
Fhe  justices  have  not  followed  the  directions 
of  the  statute,  and  this  Court  must  therefore 
exercise  its  authority  to  cause  those  provisions 
to  be  observed. 

Lord  Denman,  C.  J. — The  case  now  stated 
amounts  to  no  more  than  this,  that  the  sei^sions 
have  committed  a  mistake  in  noint  of  law. 
We  have  not  the  power  to  interfere  to  correct 
that  mistake.  The  conviction  cannot  be 
brought  up  here  by  cerihrart,  the  right  to  do 
that  is  taken  awaj  from  the  appelhmt  by 
statute.  No  authority  has  been  produced  to 
shew  that  we  can  interfere  in  the  wav  now 
desired.  They  have  heard  the  appeal;  and 
whether  right  or  wrong,  their  decision  is  for 
this  purpose  final. 

Rule  refused.  •  —  7%^  King  v.  The  Justices 
0/ Berks.  T.  T,  1837.     K  B.  F.  J. 


•  But  see  Reje  v.  Cum berfnnd  Justices,  Mon- 
day, Feb.  1,  Hil.  Term,  1836.  A  rule  had 
been  obtained  for  a  mandamus,  commanding 
the  justices  of  Cumberland  to  enter  continu- 
ances and  hear  an  appeal.  A  man  named 
Beaumont  had  been  convicted  under  the  5  G. 
4,  c.  83,  for  refusing  to  maintain  his  wife  and 
children.  His  defence  was,  that  he  had  never 
been  legally  married  to  the  woman.  Tlie  ma- 
gistrates on  appeal  against  the  conviction, 
heard  part  of  the  evidence^  and  then  saw  that 
that  they  had  no  power  to  trv  a  question  of  the 
validity  of  a  marriage,  whicn  must  be  decided 
in  the  Ecclesiastical  Court. 

Mr.  Alexander  and  Mr.  If^,  C.  Rowe  shewed 
cause  against  the  rule.  When  the  magistrates 
have  good  reason  to  believe  that  their  deci** 
sion  on  the  matter  sunmitted  to  their  consider 
ration  may  subject  them  to  an  action,  they 
have  a  right  to  refuse  to  decide  it ;  and  this 
Court  will  not  compel  them  by  mandamus  to 
do  so.  Rea;  ?.  Somersetshire,^  ffall  v.  Dyer  A 
[Lord  Denman,  C.  J. — Have  they  heard  all 
the  evidence  ?]  No,  they  have  not.  [Lord 
Denman,  C.  J. — ^Then  can  it  be  said  that  the 
case  has  been  heard  ?]  The  right  of  the  ma- 
gistrates to  act  in  this  manner,  depends  chiefly 
upon  the  general  principle  already  stated.  The 
words  in  the  statute  are  not  compulsory  ttpon 
them.    The  words  in  the  statute  givmg  the 
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ma^fiatrates  jarisdiction,  are  "  U  shall  be  law- 
ful!" Those  words  gare  them  a  discretioD  to 
hear,  or  to  refuse  to  hear  a  case.  [Lord  Den- 
mnn,  C.  J. — But  this  is  altoirether  a  new  sUte 
of  thinjrs.  They  have  heard  half  of  the  case. 
They  may  refuse  to  hear,  hut  if  they  begin  to 
hear,  they  must  hear  the  whole.]  They  hare 
virtually  heard  the  case.  [Lord  Denman,  C.  J. 
—How  can  that  be  said,  when  they  have  not 
heard  the  whole  case,  but  have  stopped  the 
party  against  whom  they  decided?]  There 
have  been  cases  in  which  the  sessions  have  been 
held  justified  in  stopping  a  party,  even  though 
their  decision  was  afterwards  against  him. 
The  propriety  of  such  a  practice  must  depend 
on  the  particular  circumstances  of  each  case. 
At  all  events  that  is  a  matter  of  practice ;  and 
where  the  sessions  have  heard  and  decided  a 
case,  this  Court  will  not,  on  an  objection  to 
their  course  of  practice,  compel  a  rehearing. 
Rejp  V.  Carnarvon  Justicei,^ 

Per  CirriViw.— The  magistrates  have  not 
done  right  in  refusing  to  hear  the  whole  case. 
The  manttamuM  must  go. 

Rule  absolute. 


€sixaman  pUaif. 

PROISI880RY   NOTE. 

It  19  neeeiwry  thai  in  the" notice  of  dishonor 
of  a  promistory  note,  there  should  he  a  spe- 
cific ttUegation  of  presentment  and  non- 
payment. 

This  was  an  action  on  a  promissory  note, 
brought  by  the  indorsee  against  the  indorser. 

Thesiger,  had  in  Michaelmas  Term,  obtain- 
ed a  rule  to  shew  cause  why  a  nonsuit  should 
not  be  entered,  and 

Talfourd,  Seijt,  now  appeared  to  support 
the  verdict  which  had  been  found  for  the 
plaintiff.  The  only  question  arose  on  the 
letter  by  which  the  dishonor  of  the  note  was 
communicated  to  the  defendant ;  and  it  was 
contended  that  this  contuned  as  much  infor- 
mation as  the  defendant  had  a  right  to  expect. 
It  was  in  the  following  terms : 

"  22d  October,  1936. 

Sir,-^The  promissory  note  for  200/.,  drawn 
by  Henry  Stanley,  dated  the  18th  July  last, 
payable  three  months  after  date,  and  indorsed 
by  you,  came  due  yesterday,  and  is  returned 
to  me  unpud.  1  therefore  give  you  notice 
thereof,  and  reouest  you  mil  let  me  have  the 
amount  forthwith."  Signed  by  the  plaintiff, 
and  directed  to  the  defendant. 

There  were  two  cases  in  which  the  point 
here  in  question  had  been  very  much 
considered,  namely;  Hartley  v.  Case,  4  B. 
&  C.  339,  and  Sohrte  v.  Palmer,  7  Bing. 
530,  and  the  Court  would  not  extend  the 
principle  there  Iwd  down.  In  neither  of  those 
cases  did  the  notice  purport  to  be  a  notice  of 
dishonor,  but  they  were  both  mere  applications 
from  the  plaintiff's  attorney  to  the  defendant 
for  the  pavment  of  the  bills.  Abbott,  C.  J., 
in  his   juifgment   in  Hartley  v.  Case,  said, 

«  4  Biirn,  &  Aid.  86. 


"  There  is  no  precise  form  of  words  necessary 
to  be  used  in  giving  notice  of  diuhouor  of  it 
bill  of  exchange,  but  the  language  u«ed  mu^t 
be  such  as  to  convey  notice  to  the  party  what 
the  bill  is,  and  that  payment  lA  it  has  been 
refused  by  the  acceptor."  In  the  present  case 
the  note  was  sufficiently  described,  and  any 
reasonable  mind  would  draw  enough  from  iis 
terms  to  shew  him  the  object  in  giving  tbe 
notice. 

Tindal,  C.  J. — ^There  is  no  allegation  of 
presentment. 

Talfourd,  Scijt. — But  the  giving  notice, 
implied  that  the  note  had  been  presented, 
and  was  tantamount  to  a  distinct  allegation  of 
that  fact.  The  notice  must  be  construed  as  it 
would  be  by  a  mind  accustomed  to  such  mat- 
ters, and  by  necessary  implication,  it  shewed 
the  note  to  have  been  dishonored. 

Bosanquet,  J.— It  is  quite  consistent  with 
this  notice,  that  the  bill  was  presented  on  the 
very  morning  on  which  the  notice  was  given. 

Tal/ttard,Ser}i. — Such  a  suggestion  would 
not  present  itself  to  the  mind  of  any  person 
engaged  in  mercantile  pursuits. 

Busby,  in  support  of  the  rule.'--The  defend- 
ant pleaded  that  he  had  no  notice  of  present- 
ment,  and  of  the  non-payment  of  the  note 
modo  elformd,  &c.  This  put  two  facts  in  issue, 
and  if  the  notice  did  not  comprise  both  points, 
the  defendant*s  plea  was  a  good  answer  to  the 
action.  The  question  therefore  was,  whether 
the  latter  contained  sufficient  notice  of  these 
circumstances.  The  note  being  a  negocialile 
security,  it  was  quite  possible  that  it  might  not 
have  beeu  in  the  hands  of  the  plaintiff  at  the 
time  of  its  becoming  due,  but  that  it  might 
have  been  returned  to  him  on  the  morning 
after,  and  before  he  wrote  the  letter.  There 
was  no  positive  intimation  that  the  note  had 
been  presented,  and  had  been  dishonoured. 
The  Court  could  not  extend  t^e  principle  aU 
ready  laid  down,  but  would  rather  see  that  tbe 
rule  was  followed  strictly. 

Ttndal,  C.  J. — I  do  riot  see  how  the  Court 
can  distinguish  this  case  from  those  already  de- 
cided, oi  Hartley  v.  Case,  and  Sohrte  v.  Palmer, 
without  drawing  subtle  and  refined  distinctions, 
which  will  renoer  the  rule  incapable  of  general 
practice.  This  letter  certainly  does  not  amount 
to  such  a  notice  as  that  the  defendant  is  bound 
to  see  from  it,  that  payment  of  the  note  has 
been  refused.  Tbe  Act  of  the  9  and  10  W.  3, 
c.  17,  s.  I,  contains  a  form  of  p^rotest,  in  which 
the  two  important  points  of  notice  of  dishonour 
and  non-payment  are  contained. 

Parh,  J. — 1  am  quite  satisfied  that  any  ordi- 
nary  i>erson  would  know  what  the  fvdl  extent 
of  notice  intended  to  be  conveyed  by  this  letter, 
and  but  for  these  two  cases,  I  should  think  tbe 
notice  sufficient.  We  cannot,  however,  get 
over  the  decisions  to  which  our  attention  has 
been  pointed. 

Bosanquet,  J. — I  am  of  opinion  also  that  tho 
case  cannot  be  distinguished  from  those  already 
decided. 

Colt  man,  J, — I  am  of  the  same  opinion.  I 
do  not  know,  however,  that  our  decision  is  so 
unfavourable  as  might  fie  conceived  for  mer* 
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cantile  men,  for  it  is  proper  that  they  should 
draw  their  notices  in  a  proper  form. 

Rule  absolute.— ^o«//<7ff   r.  ^elch,  £.  T. 
1837.    C.P. 


FINES  AND  BECOYXRIKB  ACT. — COSTS. 

Churges  for  Business  done  under  the  Fines 
atut  Recoveries  Act,  in  preparing  an  affi. 
dmfii  of  verification  of  the  certificate  of 
acknowledgment  of  a  married  woman,  and 
procuring  it  to  be  sworn,  Sfc,  are  not  ta^e^ 
able. 

Hoggins  had  obtained  a  rule,  calling  on 
John  Branson,  an  attorney  of  the  Court  of 
King's  Bench,  to  shew  cause  why  his  bill  of 
costs  delirered  to  the  person  on  whose  behalf 
the  application  was  made,  should  not  be  re- 
ferred to  the  prothonotary  to  be  taxed.  The 
bill  amounted  to  about  60/.,  and  the  items,  by 
which  it  was  contended  that  it  was  made  tax- 
able, were  charges  for  business  done  in  pre- 
paring an  affidavit  verifying  the  certificate  of 
the  taking  an  acknowledgment  of  a  married 
woman,  under  the  statute  3  &  4  W.  4,  c.  14, 
(the  Fines  and  Recoveries  Act.) 

H^ilde,  Sent.,  shewed  cause  and  admitted 
that  charges  for  such  business,  done  under  the 
old  practice,  would  undoubtedly  have  render- 
ed the  bill  taxable,  because  it  was  supposed 
that  they  were  proceedings  done  in  a  cause, 
but  the  peculiar  jurisdiction  formerly  pos- 
sessed by  the  Court  in  such  matters,  would 
not  in  any  way  affect  the  proceedings  under 
the  new  act.  All  business  done  in  Court, 
must  be  conducted  by  an  attorney ;  such  pro- 
ceedings as  those  charged  for,  might  be  car- 
ried on  by  any  person,  not  an  officer  of  the 
Court. 

Hoggins,  in  support  of  his  rule,  submitted, 
that  the  material  question  for  the  consideration 
of  the  Court  was,  whether  these  were  proceed- 
ings *'  at  law  or  in  equity,"  which  were  the 
words  used  by  the  act  of  parliament  (2  G.  2, 
c.  23,  s.  2:^).  Charges  for  drawing  and  engross- 
ing an  affidavit  of  debt,  to  hold  a  party  to  bail, 
and  for  money  paid  I'or  swearing  &c.,  had 
l)een  held  to  lie  charges  which  were  within  the 
statute,  H^inter  v.  Papne,  6  T.  R.  645.  The 
charges  here  were  of  a  similar  description : 
they  were  for  drawing  and  engrossing  an  affi- 
davit of  acknowledgment ;  and  for  attending 
the  married  woman  before  the  commissioner ; 
aad  attending  to  get  the  affidavit  sworn ;  for 
money  paid  fur  the  oath  and  fOfhibit,  as  well  as 
for  attending  to  bespeak  an  office  copy  of  the 
inrolmeiit.  These  were  charges  for  business 
done  in  Court,  and  were  therefore  at  law. 
The  inrolmf^ut  of  the  certificate  of  taking  an 
acknowledgment,  and  of  the  affidavit  of  verifi- 
cation. Were  charges  done  in  Court  by  the 
65thsecti4m  of  the  Fines  and  Recoveries  .Act. 

Tmdal,  C  J.  — Charj^es  for  inrolling  a  deed, 
in  the  Court,  will  not  make  a  bill  taxable. 

Hoggins,  went  on  to  cite  Feame  v.  f^ilson, 
6  B.  &  C.  86 ;  Smith  v  fFaitletrorth,  4  B.  &  C. 
3^ ;  and  Lethbridge  y,  Luxmore,  1  D.  &  R. 
511;  the  effect  of  the  decisions  in  which  was. 


that  the  (/ourt  would  put  a  liberal  construction 
on  the  act,  and  would,  if  possible,  draw  charges 
within  the  operation  of  what  had  been  called  a 
beneficial  statute.  It  was  provided  by  the  S9th 
section  of  the  particular  act,  having  reference 
to  this  case,  that  the  Court  of  Common  Pleas 
should  make  certain  regulations  for  the  mode 
of  proceeding,  and  for  the  examination  of 
married  woman,  as  well  as  the  matters  to  be 
mentioned  in  the  certificates  and  affidavit  veri- 
fying the  same,  and  touching  the  fees  and 
charges  to  be  paid  for  copies  of  the  same,  and 
"also  the  fees  and  charges  to  be  paid  for 
taking  acknowledgments  of  deeds»  and  for  exa- 
mining married  women,  and  fur  the  proceed- 
ings, matters,  and  things  required  by  this  act 
to  be  had,  done,  and  executed,  for  completing 
aud  giving  effect  to  such  acknowledgments 
and  examinations."  This  provision  clearly 
embraced  thepre^^nt  case. 

Park,  J. — ^That  section  refers  to  the  fees  to 
be  paid  to  the  commissioners,  which  are  regu- 
lated by  the  rule  of  H.  T.,  4  W.  4. 

Tinaal,  C.  J.,  said,  the  rule  must  be  dis- 
charged. The  first  statute  relating  to  attor- 
neys was  the  3  Jac.  1.,  c.  7,  s.  1,  by  which  all 
attorneys  were  required  to  give  a  true  bill  of 
their  charges  to  their  masters  and  clients,  or 
their  assigns,  concerning  the  suits  which  they 
had  for  them,  subscribed  with  their  hands,  be- 
fore they  should  charge  them  with  any  of  the 
same  fees,  llic  statute  of  2  0.  2,  c.  23,  s.  23, 
declared  that  certain  things  should  be  done  be- 
fore any  attorney  should  commence  or  main- 
tain any  action  for  the  recovery  of  any  "fees, 
charges,  or  disbursements  at  law,  or  in  equity,'* 
from  his  client.  These  statutes,  it  was  evident, 
referred  to  charges  incurred  in  the  course  of  a 
suit,  and  the  Court  seemed  rather  to  have 
stretched  their  power  in  holding  in  ea  parte 
Privkett,  1  N.  K.  266,  that  a  charge  for  suing 
out  a  writ  of  dedimus potestatem  for  the  acknow- 
ledgment of  a  fine,  was  within  the  meaning  of 
the  statute.  The  Act  under  which  this  appli- 
cation was  made,  was  entitled,  "  An  Act  for  the 
Abolition  of  Fines  and  Recoveries,  and  for  the 
substitution  of  more  simple  modes  of  assur- 
ance," a  title  which  clearly  shewed  that  the 
charges  in  this  bill  were  not  taxable.  Although 
the  deed  was  inroUed  in  Court,  yet  that  was 
not  a  proceeding  in  a  suit,  but  was  merely  a 
conveyance  from  one  person  to  another. 

Park,  J.,  said  that  there  could  be  no  doubt 
that  the  statute  of  2  G.  2,  c.  23,  was  a  bene- 
ficial statute;  that  he  was  of  opinion  that  the 
Court  had  already  carried  its  authority  in  its  de- 
cisions upon  it  to  the  very  utmost  verge.  The 
present  ca«e  was  not  a  suit  at  law,  or  m  equity, 
and  was  not  within  the  act.  Many  deeds  were 
ioroUed  in  the  Court,  but  that  was  only  for 
their  proper  and  safe  custody,  and  their  inrol- 
ment  did  not  come  within  the  meaning  of  the 
statute. 

Bomnquet,  J.,  and  CoUman,  J.  concurred. 

Rule  discharged. — In  re  Branson,  £.  T. 
1837.    C.  P. 
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attorney's  ltkn.— bankrupt. 

/^jt  ttilornty  huV\»g  brought  an  action /m*  un 
uncertificated  bnnhrupt^  in  which  the  plain- 
tiff was  n»nitiited,  hut  the  matter  having 
heen  referred  to  an  arbitrator,  who  awarded 
a  certain  sum  to  be  due  ta  the  plaintiffs  the 
attorney  will  fte  entitled  to  his  Hen  on  the 
award  for  the  costs  of  the  action  and  the 
aivardt  but  will  have  no  daim/or  money  lent 
to  enable  the  plaintiff  tn  perform  the  iporh 
on  which  the  cause  of  action  was  founded, 
and  the  residue  will  belong  to  the  assig- 
nees of  the  bankrupt. 
Piatt  bad  obtained  a  rule  under  tbe  Ist  sec- 
tion of  tbe  Interpleader  Act,  under  the  follow- 
ing circumstances.  The  plaintiff  was  a  builder, 
and  had  become  bankrupt  in  the  month  of 
July  1835,  since  which  he  had  not  obtained 
his  certificate.     He  commenced  an  action  in 
October  18.36,  against  the  defeudcint  to  recover 
the  balance  of  a  claim  in  respect  of  some  re- 
pairs done ;  but  on  the  cause  coming  on  for 
trial  he  was  nonsuited,  as  it  appeared  that  the 
credit  had  not  expired.    An  arrangement  was 
made,  however,  that  the  cause  should  be  re- 
ferred to  an  arbitrator,  and  he  made  an  award, 
finding  124/.  due  to  the  plaintiff,  after  the  de- 
duction of  the  costs  ot  the  nonsuit.     The 
assignees  of  the  plaintiff  under  the  fiat  claimed 
this  sum,  but  tlie  attorney  for  the  plaintiff  a]»o 
set  up  a  claim  for  his  costs  in  the  action  which 
he  had  brought,  as  well  as  for  40/.  money  lent 
for  the  purpose  of  enabling  the  plaintiff  i6  pro- 
ceed with  the  work  on  which  the    cause  of 
action  was  founded.    The  plaintiff  had  also 
brought  an  action  on  the  award,  and  this  rule 
was  obtained  on  behalf  of  the  defendant. 

Chnndless  now  appeared  for  the  assignees, 
and  urged  that  it  was  money  which  they  were 
entitled  to  claim,  and  on  which,  therefore,  the 
attorney  would  have  no  lien.  He  cited  Crofton 
V.  Voote,  1  B.  and  Adol.  668,  where  it  was  held 
that  the  assignees  of  an  uncertificated  bank- 
rupt were  entitled  to  claim  money  due  from  a 
defendant  in  respect  of  work  and  labour  done, 
and  materials  provided  bjr  the  bankrupt.  The 
attorney  clearly  had  no  lien  for  the  40/.  lent, 
and  the  costs  which  he  claimed  were  incurred 
in  t)ringing  an  action  for  money  to  which  the 
assignees  were  entitled. 

Parke,  B. — Would  not  the  attorney  have  had 
a  lien  on  the  award  as  against  the  plaintiff? 

C//'/n<//^w.— If  the  assignees  had  brought  an 
action  against  the  defendant,  he  could  not 
have  pleaded  the  plaintiff's  attorney's  lien,  and 
the  matter  must  be  decided  exactly  on  the 
prin.iple  of  a  case  of  that  description. 

Parke,  B. — ^The  original  claim  for  work, 
labour,  and  materials,  would  merge  into  that  on 
the  award,  and  if  the  a>vard  is  called  for  by  the 
assignees,  they  must  allow  the  attorney  the 
same  lien  upon  it  as  he  wouM  be  entitled  to 
against  the  bankrupt.  The  award,  besides,  is 
in  the  possession  of  the  attorney,  who  might 
have  refused  to  give  it  up  until  his  lien  on  it  was 
paid,  if  claimed  by  the  assignees,  in  order  that 
they  might  commence  an  action  on  it. 


Lord  Abinger,  C.  B. — ^Tlic  attorney  is  en- 
titled to  his  lien  on  the  award  for  his  costs, 
but  the  residue  belongs  to  the  assignees.  It 
must  be  referred  to  the  master,  in  order  that 
the  account  of  the  costs  of  the  action  and  of 
the  award,  as  to  both  of  which  the  attorney  is 
entitled,  may  be  fixed  ;  but  he  cannot  have  the 
40/.  money  lent.  The  surplus  must  be  paid 
into  Court. 

Rule  accordingly.  Jones  v.  Tumhull^  E. 
T.  18J7.    Exchequer. 


AWARD. — ASSESSMENT  OF  DAMAGES. 

In  assumpsit  for  goods  sold  and  delivered,  the 
defendant  having  pleaded  payment  of  301.  of 
the  monvy  sought  ttt  be  recovered,and  accept 
tance  in  satisfaction  by  the  plaintiff,  but  the 
latter  having  replied,  specially  traversing 
the  allegation  of  acceptance,  and  alleging 
the  money  received  to  be  in  another  and 
different  cause  of  action,  an  award  on  a  re^ 
ference,  finding  for  the  defendant  aa  to  3/., 
and  for  the  plaintiff  as  to  the  residue,  was 
held  sufficiently  certain,  and  fixed  the  da^ 
mages  at  27L 

fT,  H,  If  at  son  moved  to  set  aside  an  award 
that  had  been  made  in  this  action,  on  the 
ground  of  its  uncertainty.  It  was  an  action  of 
assumpsit  for  goods  sold  and  delivered,  and  the 
defendant  pleaded  non  assumpsit  except  as  to 
30/.,  and  as  to  that  sum  payment,  and  accept- 
ance  in  satisfaction  by  the  plaintiff.  The 
plaintiff  replied  that  the  30/.  was  paid  on  ano- 
ther and  different  cause  of  action,  and  specialty 
traversed  the  acceptance  of  it  in  satisfaction 
of  that  amount,  parcel  of  the  sum  mentioned 
in  the  declaration.  The  cause  was  referred  to 
arbitration,  and  an  award  was  made  by  the 
arbitrator  who  found  for  the  defendant  upon 
the  plea  of  non  assumpsit,  as  to  3/.  pareel  of 
the  sum  of  30/.  in  the  plea  meutionecC  and  for 
the  plaintiff  as  to  the  residue.  It  was  now  con- 
tended that  the  award  was  uncertain,  inasmuch 
as  that  the  arbitrator  had  not  assessed  the  da« 
mages.  The  new  assignment,  coupled  with 
the  nfea,  did  not  admit  the  exact  sum  27L  to 
be  due.  In  the  ca?e  of  Cousins  v.  Paddon, 
2  C.  M.  &  R.  547,  the  issue  was  on  the  plea  of 
non  payment,  and  a  sum  less  in  amount  than 
that  pleaded  was  proved  to  have  been  paid. 
That  case  was  therefore  distinguishable  from 
the  present. 

Parke,  B. — ^The  replication  lakes  issue  on 
the  plea  with  a  special  inducement,  and  it  is 
not  a  new  assignment.  The  defendant  alleges 
that  he  paid,  and  the  plaintiff  received  30/.  in 
satisfaction  of  so  much  of  the  demand ;  and  the 
plaintiff  replies  that  it  was  in  another  and  dif- 
ferent cause  of  action,  and  that  he  did  not  re- 
ceive it  in  respect  of  this  claim  in  the  present 
action.  The  arbitrator  finds  for  the  defen- 
dant upon  that  issue  as  to  3/.,  and  for  the 
plaintiff  as  to  residne.  By  that  finding  the  da- 
mages are  assessed  at  27/- 

Alderson,  B. — ^The  finding  of  the  arbitrator 
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is  in  fact  a  direction  that  the  verdict  shall  be 
entered  for  the  plaintiff  with  27/.  damag^es. 

RjJe  refiwed.— A7jw-  v.  Earl  tf  Dundonnld, 
RT.  1837.    JBxcheq, 


JUDGMENT  AND  EXECUTION. — SUGGESTION. — 
COSTS. 

f/  there  has  been  an  application  made  to  a 
Judtce  tit  chftmAers  to  stay  proceedings, 
ftnd  he  has  refined  t¥  hderfere^  ami  the 
defendant  cotttdnot  appfy  enrlier^  the  Court 
will  tufftr  a  Ruggesiion  to  be  entered  t*» 
deprice  the  plaintiff  of  cojitJi,  even  vfter 
final  judgment  and  issue  o/  execution, 
W,H,  fTutson  moved  to  eet  aside  the  judg- 
ment in  this  case»  so  far  as  related  to  the  costs, 
and  Co  enter  a  sugfi^estion  under  the  Bath  Court 
of  Requests  Act  (46  Geo.  3,  c.  62,)  u  less  sura 
than  SL  having  been  recovered  by  the  plaintiff. 
It  appeared  that  the  writ  had  issued  on  the 
17th  January,  and  an  appearance  was  entered 
for  the  defendiint  under  the  act.  and  the  de- 
fendanCs  suffered  judgment  to  go  by  default. 
Final  judgment  was  signed  on  the  25ih  Feb- 
ruary, and  the  costs  were  taxed.   Afi.  fa,  was 
issued  on  the   Jst  March.    The  application 
could  not  have  been  made  earlier.    Bond  v. 
B^nleff,  3  D.  P.  C.  808.      Godson  v.  Lloy^t, 
4  D.  P.  C.  U7.    Bttdley  v.  Oliver,  1  C.  hM. 
219. 

Oowder  shewed  cause,  and  contended  that 
the  application  came  too  late.  Hippesley  v. 
Laying,  4  B.  &  C.  363.  ' 

Pnrhtf,  B.-— The  only  question  is,  wliether 
the  defendant  should  not  have  applied  to  a 
Judge  at  chambers  to  stay  proceedings. 

IT.  H.  M^#f/f©;i.— Thai  was  done^  but  the 
iudge  refused  to  interfere. 
Purke,  B.— Then  the  rule  most  be  absolute. 
Rnle  absolute.— A7ff^  v.  Gale,  E.  T.  1837. 
£xche<]. 


PARLIAMENTARY  PROCEEDINGS. 
l3flVLit  of  ILorlrj^. 

BILLS  FOB  8BC0HD  BflADIirG. 

To  establish  Local  CourU.  . 

Education  and  Charities.     I  t     jn 

Pluralities  Prevention.        /  LordBrougham 

Residence  ctf  Clergy.  J 

Judges'  Opinions. 

Concealment  of  Births. 

Shire-iialls. 

THIRD  BBA9CVO. 

Recorders'  Courts. 

IW  COMMITTEB. 

Commiasioitt  fot  taking  Irish  and  Scotch 

Affidavite The  Lord  Chancellor. 

Ivloiilcipal  Corporations. 
Turnpike  Roads  continnance. 

RA88BD. 

To  amend  the  Limitation  of  Real  Actions 
Act Lord  Abtnger. 


Itotiifo  0f  Cammotitf. 


BILLS  TO  BB  BROUQHT  IK. 

To  establish  Local  Courts... Mr.  Roebuck. 

To  abolish  Grand  Juries Mr.  Prime. 

To  consolidate  and  amend  the  Laws  relating 
to  Copyright,  in  Books,  Musical  Compo* 
sitions.  Acted  Dramas.  Pictures  and  En- 
gravings, to  provide  remedies  for  the  vio- 
lation thereof,  and  extend  the  Term  of 
its  duration    Mr.  Seijeant  Talfourd. 

To  extend  the  suffirage  of  Householders. 

Mr.  Hume. 

To  amend  the  Marriage  Act.      Mr,  Wilks, 

Parish  Vestries— To  abolish  Plural  Voting. 

Mr.  Wakley, 

To  amend  the  Law  relating  to  the  Property 
Qualification  of  Members. 

Mr.  Warburton. 

To  alter  and  akttend  the  Law  relating  to 
Mortgages  on  Ships  and  Vessels. 

Mr.  G.  F.  Young. 

To  amend  the  Law  of  Costs  and  the  Gene- 
ral Issue    Sir  F.  Pollock. 

To  enable  Tenants  for  Life  of  Estates  in 
Ireland  to  make  Improvements  in  their 
Estates,  and  to  charge  the  Inheritance 
with  the  Monies  expended  in  such  Im- 
provements  Mr.  Lynch. 

To  repeal  the  Septennial  Act,  1  G.  1,  c. 

38 .Mr.  Wm.  WiUiams. 

Mr.  lyEyncourt. 

To  reguhite  and  rastrain  the  Power  of 
Judges  to  Commit  for  Contempt. 

Mr.  Charlton^ 

FOB  SECOND  BEADING. 

To  declare  and  amend  the  Law  relating  to 
the  Custody  of  Children  of  tender  age, 
and  to  regijdate  the  operation  of  the  Writ 
of  Habeas  applicable  thereto. 

Mr.  Seijeant  Talfourd.- 

To  amend  the  Law  of  Controverted  Elec- 
tions,    Mr.  C.  Buller. 

To  amend  the  Law  of  Patents. 

Mr.  Mackinnoa. 

To  amend  the  Law  as  to  Offences  against 
the  Person     Mr.  A.  Trevor. 

For  regulating  the  Expenses  at  Elections. 

Mr.  Hume. 

To  consolidate  and  amend  the  Law  relating 
to  Briljery  at  Elections.        Mr.  Hardy. 

Repealing  Usury  Law  on  Bills  of  Exchange. 

Freemens'  Admission  Bill. 

Final  Register  o6  Electors.*^ 

Boundaries  of  Boroughs. 

To  amend  the  Bankrupt  Laws. 

Solicitor  General. 

IN  COMMITTEB. 

To  amend  the  Law  of  Wills. 

The  Attorney  General. 

•  ThfS  bill  is  withdrawn. 
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For  amending  the  several  Acts  for  the 
Regulation  of  Attorneys  and  Solicitors. 

Mr.  Tooke. 

For  the  better  regulation  of  the  Offices  of 
Sheriff,  Undersheriff,  Deputy  Sheriff,  and 
Bailiff Mr  Tooke. 

Sheriffs  Courts— To  extend  the  3  &  4  W. 
4,  c.  42,  "  for  the  further  Amendment  of 
the  Law,  and  better  Administration  of 
Justice.** Captain  PechelL 

For  the  better  Registration  of  Voters. 

llie  Attorney  General. 

Prisons  Regulations Mr.  Fox  Maule. 

For  facilitating  the  Recovery  of  the  Posses- 
sion of  Tenements  after  the  determina- 
tion of  the  Tenancy Mr.  Aglionby. 

For  restraining  and  regulating  the  holding 
of  Benefices  in  Rundity,  and  amending 
the  Laws  relating  to  the  Residence  of  the 
Clergy. 

Offences  punishable  by  Transportation 
for  Life. 

Abolishing  the  punishment  of  death  in 
cases  of  forgery. 

Offences  against  the  person. 

Robbery  and  stealing  from  the  person. 

Burglary  and  stesding  in  a  Dwelling 
House. 

Crime  of  Piracy. 

fiurning  or  destroying  Buil^ngs  and 
Ships. 

Abolishing  the  punishment  of  Death  in 
certain  cases. 

Abolishing  the  punishment  of  the  Pillory. 

Lord  John  Russell. 

For  extending  the  provisions  of  the  Uni- 
formity of  Process  Act.  Mr.  Elphinstone. 

To  regulate  the  Keeping  of  the  Public  Re- 
cords,  Mr.  C.  BuUer. 

To  allow  certain  expences  on  Coroners  In- 
quests. The  Solicitor  General. 

To  explain  the  Marriage,  and  Registration 
Acts   Lord  John  Russell. 

Highway  Rates. 

Secular  Jurisdiction  of  York  and  Ely. 

CONSIDERATION  OF  RBPOaTS. 

To  amend  the  Law  of  Debtor  and  Creditor, 
and  abolish  Imprisonment  for  Debt. 

The  Attorney  General. 

To  aboUsh  useless  Offices  in  the  Common 

Law  Courts,  and  Consolidate  the  Offices 

Mr.  Seijeant  Goulbum 


NOTES  OF  THE  WEEK. 


TRINITY   EXAMINATION. 

It  appears  that  great  strictness  is  pro- 
perly enforced  in  regard  to  the  testimonials 
of  due  sewice  by  the  candidates  under 


articles  of  clerkship ;  and  tbat  they  are  not 
admitted  to  the  examination  until  sufficient 
proof  of  such  service,  during  the  whole  time 
required  by  the  statute,  has  been  adduced. 
If  however,  the  articles  expire  before  the 
end  of  the  term,  they  are  allowed  to  be  ex- 
amined conditionally,  and  the  certificate 
will  be  delivered  on  producing  evidence  of 
the  completion  of  the  service. 

The  Examiners  have  decided  in  no  less 
than  ten  cases,  where  no  documents  of  ser* 
vice  had  been  left  at  the  Law  Society,  that 
the  parties  must  apply  to  the  Court  for 
permission  to  be  examined— the  Rule  of 
Court  being  imperative,  and  leaving  on  thifl 
point  no  power  to  the  Examiners  of  dis'- 
pensing  with  the  directions  it  contains. 

A  question  has  arisen  whether  a  person 
admitted  in  the  Common  Pleas  at  Lancaster^ 
can  be  admitted  in  the  Superior  Courts  at 
Westminster  without  examination  }  By  the 
terms  of  the  rule,  we  think  he  cannot.  The 
]  st  section  directs,  that  "  no  person  shall 
be  admitted  to  be  sworn  an  attorney  of  any 
of  the  Courts,  except  on  production  of  a 
certificate  signed  by  the  major  part  of  such 
Examiners,  &c." 

We  understand  there  are  104  candidates 
for  examination  on  Monday  next. 


ADMISSION  OF  ATTORNEYS. 

Gbntlbmen  applying  to  be  admitted  in  the 
King's  Bench  are  requested  to  leave  the 
Judges'  fiat,  together  with  their  affidavits, 
at  the  Master  8  Office,  Paper  Buildings, 
Temple,  before  seven  o'clock  in  the  eveningof 
the  day  next  preceding  that  on  which  they 
intend  taking  the  oaths  in  Court.  The 
Office  will  be  open  from  six  to  eight  in  the 
evening. 

THE  EDITOR'S  LETTER  BOX. 


We  have  now  completed  the  arrangements 
for  a  Country  Stamped  Edition  of  the  Legal 
Observer,  and  it  will  be  commenced  on  Friday 
Evening,  the  9th  June.  Such  Subscribers  as 
desire  it  by  the  Post,  will  please  to  give  their 
directions  accordingly,  llie  price  of  the 
stamped  edition  will  be  Id.  The  work  will,  in 
all  other  respects^  remain  the  same ;  and  th^ 
London  subscribers,  and  those  who  can  receive 
it  bv  the  Booksellers'  parcels,  mav  continue  it 
at  the  same  price  and  in  the  same  rorm  as  here- 
tofore. 

A  Second  Edition  of  Rouse*s  Praetienl  Mam, 
with  imporiaut  additions,  is  now  in  the  press, 
and  will  be  published  in  a  few  weeks. 

The  letters  of  F.  R. ;  "  Philonomus ;-  H. 
W. ;  and  "  K  Common  Law  Clerk,"  will  be 
attended  to. 
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SATURDAYi  JUNE  10,  1837. 


— — ~  *•  Quod  BiluHs  A<l  NOS 

Fertiiiety  et  nesclre  malum  est,  at^iUmui. 


HOMAT. 


COUNTRY  ADMINISTRATION  OF 
BANKRUPTCY. 


A  BILL  has  just  been    introduced  by  the 

Govenunent,  in  the  House  of  Commons, 
which  ifl  intended  to  make  very  considerable 
alterations  in  the  present  mode  of  adminis' 
tering  the  bankrupt  law  in  the  provinces. 

Oor  readers  are  well  aware  that  by  the 
1  &  2  W.  4,  c.  56,  the  seventy  town  com- 
missionerB  were  reduced  to  six,  and  the 
Bankruptcy  business    (except  by  way  of 
appeal)  transferred  firom  the  Court  of  Chan- 
cery, to  a  Court  constituted  to  receive  it — 
the  Conrt  of  Review.    The  Commissioners* 
Courts  haye  answered  the  objects  intended : 
the  Court  of  Review  has  not,  and  will  pro 
bably  not  be  continued  beyond  the  lives  of 
its  present  Judges.    By  tiie  bill  to  which 
we  allude,  it  is  proposed  to  extend  the  Com* 
nussioners'  Courts  to  the  country,  and  for 
this  purpose  the  Lord  Chancellor  is  autho- 
rized to  direct  commissions  to  one  com- 
Bussioner,  being  one  of  the  Commii^sioners 
of  the  Court  of  Bankruptcy,  or,  "  being  a 
penon  qualified  to  be  a  commissioner  of 
that  Court,'*  that  is  to  say,  by  the  1  &  2 
W.  4,  c.  56,  8. 1,  a  barrister  of  seven  years* 
standiiig ;  or  of  four  years'  standing  at  the 
bir,  and  three  years'  previous  practice  as  a 
special  pleader  below  the  bar,  to  act  for 
>ach  county  or  counties,  district  or  districts, 
as  the  Lord  Chancellor  shall  see  fit ;  a  re- 
gistrar,  and  an  official  assignee  are  to  ac- 
company him,  and  business  is  to  be  con- 
ducted as  in  a  tovm  commission. 

We  presume  that  this  bill  is  not  intro- 
Sliced  with  the  view  of  its  passing  in  the 
present  session,  but  with  the  intention  of 
pringing  it  before  the  country,  and  obtain- 
|°S  the  opinion  of  professional  men  upon 
^('    We  therefore  call  the  attention  of  our 
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readers,  more  espedally  our  country  readeri; 
to  its  provisions,  which  arc  as  follows : 

The  bill  states  in  the  preamble  that  com- 
plaints have  been  made  that  property  to  a  con- 
siderable amount  belonging  to  the  estates  of 
bankrupts  has  not  been  collected  under  com- 
missions or  fiats  in  bankruptcy,  which  have 
heretofore  issued  and  been  directed  to  commis- 
sioners in  the  country,  or  if  collected,  has  not 
alwavs  been  applied  to  the  use  of  the  persons 
entitled  to  the  same  i  and  that  the  usual  pro* 
ceedin^  to  recover  the  same  cannot  be  insti- 
tuted by  creditors  except  at  great  expense,  by 
reason  whereof  such  property  may  be  misap- 
plied>  It  is  therefore  proposed  to  be  enacted 
as  follows : 

I.  jippointmant  of  Diiirici  CommiuioAers. — 
That  the  Lord  Chancellor  may  issue  from 
time  to  time  as  to  him  may  seem  proper,  by  in- 
strument in  writinjjr  under  bis  hand,  one  or 
more  commission  or  commissions,  each  di- 
rected  to  some  one  commissioper,  being  one 
of  the  commissioners  of  the  Court  of  Bank- 
ruptcy, or  being  a  person  qualitied  to  be  a  com- 
missioner of  that  Court,  to  act  for  such  county 
or  counties,  district  or  districts,  as  to  the  Lord 
Chancellor  may  seem  fit ;  and  it  shall  be  law- 
ful for  the  Lo^d  Chancellor  to  name  one  fie 
person  to  attend  each  such  commissioner  as 
uis  regbtrar^  and  one  or  more  person  or  per- 
sons to  act  as  official  assignee  or  assignees  to 
such  commissioner ;  and  such  commisioncr  so 
to  be  appointed  shall  be  and  he  is  hereby  au- 
thorised to  examine  the  proceedings  under  any 
commission  or  fiat  in  bankruptcy  already  issued 
or  hereafter  to  be  issued,  and  to  proceed  in 
the  discovery  of  property  belonging  to  any 
bankrupt's  estate  within  the  district  to  which 
such  commission  may  extend,  and  to  ascertain 
what  part  of  such  estate  has  been  received,  and 
how  the  same  has  been  applied,  and  what  divi- 
dends  have  been  orderea,  and  what  payments 
have  been  made  thereon ;  and  for  these  purposes 
such  commissioner  shall  possess  all  the  powers 
for  the  pur^se  of  compelling  the  attendance 
of  bankrupts,  witnesses,  solicitors,  and  other 
officers,  and  forexamining  them  on  their  oaths  ; 
and  all  powers  of  committal  and  other  power^ 
wliich  are  now  possessed  by  the  major  part  ok 
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the  commiasionert  to  whom  any  such  coramU- 
Bion  or  fiat  maj  have  been  directed,  or  which 
would  have  been  possessed  by  them  in  case 
such  commissioners  were  now  in  existence, 
and  such  commission  or  fiat  were  in  a  course 
of  prosecution. 

2.  That  every  commissioner  appointed  under 
the  powers  of  this  act,  shall  from  time  to  time 
report  to  the  Lord  Chancellor  the  nature  and 
result  of  any  proceeding's  taken  by  him  by 
virtue  of  any  such  commission,  anil  the  Lord 
Chancellor  may  thereupon  order  any  monies 
which  any  such  commissioner  may  find  to  have 
been  received  or  which  may  be  received  under 
any  commission  or  fiat  to  be  paid  into  the 
Dank  of  England  in  the  name  ot  the  account- 
ant in  bankruptcy  to  the  credit  of  an  account 
to  be  intituled,  *'  The  Country  Bankrupts'  Ac- 
count," subject  to  the  order  of  the  Lord  Chan- 
cellor, who  is  hereby  authorised  to  make  such 
order  for  the  distribution  thereof  or  otherwise 
in  relation  thereto  as  the  exigency  of  the  case 
may  require. 

3.  Official  assigrnees.^ThtLi  it  shall  be  law- 
ful for  any  commissioner  to  be  nominated  as 
aforesaid  to  appoint  some  one  fit  and  proper 
person,  either  alone  or  jointly  with  any  cre- 
ditor's assignee  or  assignees,  as  to  such  com- 
missioner  shall  seem  meet,  to  act  as  official 
assignee  for  the  estate  of  any  bankrupt  arainst 
whom  any  commission  or  fiat  shall  have  issued 
or  shall  hereafter  issue  within  the  district  of 
said  commissioner,  and  as  to  whose  estate  the 
said  commissioner  may  think  that  an  ofllcial 
assignee  ought  to  be  appointed ;  and  from  and 
after  such  appointment  all  the  personal  estate 
and  effects  and  the  rents  and  profits  ef  the 
real  estate,  and  the  proceeds  of  the  sale  of  all 
the  estate  and  effects  real  and  personal  of  the 
bankrupt,  shall  in  every  case  be  possessed  and 
received  by  such  official  assignee  alone,  save 
where  it  shall  be  otherwise  directed  by  such 
commissioner;  and  all  stock  in  the  public 
funds  or  any  public  company,  and  all  bills; 
notes  and  other  negotiable  instruments,  shall 
be  forthwith  transferred,  delivered,  remitted  aqd 
paid  by  such  official  assignee  into  the  Bank  of 
England,  to  the  credit  of  the  accountant  Sti 
baiucruptcy,  to  be  subject  to  such  orders,  rules^ 
and  regfulations  for  the  keeping  of  the  account 
of  the  said  monies  and  other  effects,  and  for 
the  payment  and  delivery  in,  investment  and 
payment  and  delivery  out  of  the  same  as  the 
Court  of  Review  by  any  general  order  to  be 
made  with  the  approbation  of  the  Lord  Chan- 
cellor shall  direct,  and  if  any  such  assignee 
shall  neglect  to  make  such  transfer^  delivery 
or  payment,  every  such  assignee  shall  be  liable 
to  be  charged  in  such  manner  as  by  an  act 
passed  in  the  first  and  second  years  of  the 
reign  of  his  present  Majesty,  intituled  *'  An 
Act  to  establish  a  Court  in  Bankruptcy,"  is 
directed  or  provided  in  cases  of  neglect  by 
assignees  to  invest  money  in  the  purchase  of 
exchequer  bills  when  directed  so  to  do. 

4.  1  hat  all  real  and  persond  estate  of  any 
banknipt  or  bankrupts  shall  from  and  after 
the  appointment  of  any  official  assipiee  to  any 
■tich  buikrupt's  estate  be  vested  in  such  as- 


signee, in  such  manner  as  is  prescribed  by  the 
said  before-mentioned  act  with  respect  to 
official  assignees  therein  mentioned ;  and  such 
official  assignees  shall  have  fiill  power  and 
authority  to  sell  and  convert  the  same  into 
money,  and  to  collect  In  the  same  as  to  him 
shall  seem  fit. 

5.  That  every  such  official  assignee  shall  be 
remunerated  for  the  trouble  and  expenses  au 
tendant  upon  the  duties  of  his  office  out  of  the 
estate  of  any  bankrupt  committed  to  his 
charge,  in  such  manner  and  to  such  extent  as 
shall  be  prescribed  by  any  general  rule  or 
order  of  the  Court  of  Review,  to  be  approved 
and  sanctioned  by  the  Lord  Chancellor. 

6.  Allowance  to  CommUnoners.'—That  there 
shnll  be  paid  to  every  commissioner  and  every 
registrar  acting  under  the  powers  of  this  act, 
for  the  period  during  which  he  shall  so  act,  the 
sums  or  money  hereinafter  mentioned ;  (that  is 
to  say)  to  every  commissioner  not  being  a  com- 
missioner of  the  Court  of  Bankruptcy,  a  aum 
at  the  rate  of  twelve  hundred  pounds  per 
annum  for  the  period  during  which  he  shall  be 
so  employed;  and  to  every  commissioner  of 
the  Court  of  Bankruptcy  at  the  rate  of  ^oe 
hundred  pounds  per  annum  for  the  period 
during  which  he  shall  be  so  employed,  in  addU 
tion  to  his  salary  as  such  commissxooer  of  the 
Court  of  Bankruptcy;  to  every  registrar  not 
being  a  registrar  or  deputy  r^strv  of  the 
Court  of  Bankruptcy,  a  aum  at  the  rate  9fMve 
hundred  pounds  per  annum  for  the  period  dur- 
ing which  he  shall  be  so  employed;  and  to 
every  registrar  or  deputy  registrar  of  the  Court 
of  Bankniptcy,  a  sum  at  the  rate  of  tw«0  hun^ 
dred  pounds  per  annum  for  the  period  durio); 
which  he  shall  l)e  so  employed,  in  addition  to 
his  salary  as  such  registrar  or  deputy  registrar 
of  the  Court  of  Bankruptcy. 

7  That,  in  addition  to  the  sud  salaries^ 
there  shall  be  paid  to  every  such  commissmner 
and  registrar,  as  and  for  his  travelling  and 
other  needful  expenses  under  this  act,  such 
sum  of  money  as  the  Court  of  Review  by  any 
order  of  the  said  Court  may  direct. 

8.  />4f«.— That  there  shall  be  paid  out  of  the 
estate  of  every  bankrupt  the  sum  of  Jive  pounda 
for  every  meeting  or  adjourned  meeting  in  the 
affairs  of  such  bankrupt  h^ld  by  any  commis- 
sioner  acting  under  this  act ;  whiph  sam  shall 
be  received  by  the  registrar  acting  under  such 
commissioner,  from  the  official  or  other  as- 
signee or  assignees  of  such  estate*  an<i  be  byt 
him  paid  into  the  Bank  of  finglaod  in  the 
name  of  the  said  Accountant  in  Bankruptcy, 
to  the  credit  of  the  said  accounts  intituIecL 
••  The  Secretary  of  Bankrupts'  Account." 

9.  Stilnriet  and  Expetuet, —Thsii  the  Lord 
Chancellor  may  order  that  all  sums  payalile  to 
any  such  commissioner  or  registrar  tor  salaries 
or  expenses  aforesaid,  shall  be  paid  Q^ttt  of  tka. 
monies  in  the  B^nk  of  England,  j^ow  or.l\^e- 
after  to  be  sta^Mlii^  in  thp  name  of  the  Ac- 
countant in  Bankruptcy,  to  the  account,  in- 
tituled, "The  Secretary  of  Bankrupts'  Ac- 
count.** 

10.  /{tfftffM.— That  the  Lord  Chancellor 
shall  once  in  every  year  cause  a  return  to  be 
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made  to  the.  House  of  Commons,  specifyinjif 
therein  the  amouht  of  the  sums  reported  by 
each  commissioner  appointed  under  the  powers 
of  this  act,  and  the  sums  paid  to  or  retained 
by  any  such  commissioner  or  registrar,  or  any 
official  assi^ee  or  other  officer  acting  under 
him,  for  remuneration  or  expenses. 

11.  Ta;H fig  Officers, — ^That  so  much  of  the 
act  passed  in  the  Hizth  year  of  his  late  Ma- 
jesty King  George  the  Fourth,  intituled,  "  An 
Act  to  amend  the  Laws  relating  to  Bank- 
rupts," as  relates  to  ascertaining  costs  and  set- 
tling bills  of  fees  or  disbursements  of  any 
attorney  or  solicitor,  by  the  commissioners  or 
by  a  master  in  Chancery,  shall  be  and  the 
same  is  hereby  repealed;  and  that  the  Lord 
Chancellor  may  appoint  one  or  more  of  the 
re^jistrars  or  depnty  re;fistrars  of  the  Court  of 
Banlcniptcy,  or  such  other  person  or  persons 
as  he  may  think  fit,  to  tax  all  the  bills  of  costs 
nnder  eommiifions  or  fiats  in  bankruptcy  not 
prosecuted  in  the  Court  of  Bankruptcy,  and 
that  such  person  or  persons  so  appointed  shall 
be  called  the  "  Taxing  Officer  or  Officers  in 
inatters  of  Bankruptcy ;"  and  every  attorney  or 
solicitor  who  may  produce  any  bill  of  costs  to 
be  taxed  by  any  such  taxing  officer  shall  pay 
to  such  taxing  officer  for  taxing  the  same, 
sQcfa  sum  as  the  said  Court  of  Review  may 
from  time  to  time  by  any  general  order  with 
the  approbation  of  the  Lord  Ciiaucellor  direct; 
and  If  any  creditor  of  any  bankrupt  shall  be 
dlosatisfied  with  any  settlement  of  bills  of  costs 
heretofore  taxed  or  allowed  l)y  the  commis- 
sioners in  any  bankruptcy  not  prosecuted  in 
the  Court  of  uankruptcy,  it  shall  be  lawful  for 
the  Court  of  Review,  on  application  of  such 
creditor,  to  order  such  bills  of  costs  fo  be  re- 
taxed  hy  one  of  such  taxing  officers ;  and  no 
solicitor  or  attorney  shall  demand,  sue  for,  or 
receive  payment  from  any  assignee  or  assig- 
nees of  any  bankrupt's  estate  of  any  bill  of 
co^ts  for  business  done  or  to  be  done  by  him 
in  any  matters  relating  to  l>ankruptcy  or  the 
estates  of  bankrupts,  without  tirst  obtaining 
tliereto    the    allocatur   of  one    such    taxing 
officer;  nor  shall  any  commissioner  or  cjm- 
missionem  allow  any  item  or  charge  for  any 
payment  made  in  respect  of  any  such  business 
in  auditing  the  accounts  of  any  assignee  or 
assignees    without  the    production    of   such 
allocatur. 

12.  Accountant  in  Bankruptcy. — ^That  the 
fjurd  Chancellor,  if  to  him  it  shall  appear  ne- 
cessary, may  appoint  one  or  more  auditional 
clerk  or  clerks  and  one  or  more  messenger  or 
tnessenger^  in  the  office  of  the  said  accountant ; 
and  in  addition  to  the  annual  sum  of  one 
thonsand  pounds  now  allowable  to  the  clerks 
of  the  accountant  in  bankruptcy,  to  defray 
the  charges  of  stationary  and  other  expences 
of  the  said  office,  to  order  the  payment  in  any 
one  vear  of  any  sum  or  sums  for  the  salaries 
of  the  said  clerks  and  the  discharge  of  such 
expenses  as  to  him  may  seem  proper,  provided 
that  such  sum  or  sams  do  not  in  the  whole  ex- 
reed  in  any  one  year  the  sum  of  one  thousand 
JUfc  hundred  pounds. 

13.  Surpbu  Fees.'-'ThxX  the  surplus  fees 


authorized  to  be  received  by  the  |irst  schedule 
of  fees  contained  in  the  act  passed  in  the  first 
and  second  years  of  the  reign  of  his  present 
(Majesty,  intituled,  '*  An  Act  to  estaolish  a 
Court  in  Bankruptcy,"  shall  no  longer  be  re- 
tained by  the  Secretary  of  Bankrupts  for  his 
own  use,  but  shall  be  paid  by  him  into  the 
Bank  of  England,  to  the  creoit  of  the  Ac- 
countant in  Bankruptcy,  to  the  account  iii- 
tituled,  "The  Secretary  of  Bankrupts'  Ac- 
count," and  be  applicable  to  all  the  purposes 
of  the  said  account. 

14.  Officinl  Assignees. — ^That  wherever  an 
official  assignee  sues  or  is  sued  jointly  with 
the  assignee  or  assignees  chosen  by  the  cre- 
ditors, he  shall  not  be  liable  to  pay  costs  to 
the  opposite  party  or  to  the  solicitor  or  attor- 
ney employed  by  the  assignees,  but  that  the 
assignees  or  assignee  chosen  by  the  creditors 
shall  alone  be  liable  to  pay  suc&  costs. 

15.  Commissioners*  Power  to  Commit.'^Thiit 
every  conmiissioner  of  the  Court  of  Bank- 
ruptcy, and  every  commissioner  to  be  ap- 
pointed under  this  act  shall  have  full  power, 
and  he  is  hereby  authorized  to  commit  to 
cuiitody  in  any  prison  for  any  term  not  ex- 
ceeding one  month  any  person  who  shall  be 
guilty  of  any  riot  or  disturbance  in  any  Court 
held  by  such  commissioner,  or  who  shall  in- 
terrupt or  obstruct  the  said  commissioner  in 
the  exercise  of  his  duty. 

16.  Powers  to  Lord  Chancellor  to  extend 
to  Lord  Keeper  and  Lords  Commissioners. 


AN  ACCOUNT  OF  SOME   EMINENT 
CONVEYANCERS. 


We  extract  the  following  interesting  account 
of  some  Eminent  Conveyancers  who  have 
flourished  since  the  time  of  Charles  the  First, 
from  the  first  part  of  the  second  volume  of 
Mr.  Martin's  Conveyancing — the  first  part  of 
the  first  volume  of  which  we  have  already 
noticed : 


'*  No  one  holds  a  more  conspicuous  station 
in  the  annals  of  conveyancing  than  Sir  Oriando 
Bridgmun,  emphatically  styled  by  Mr.JSerjeant 
Hill  "the  Father  of  Conveyancers.  Adhering 
to  the  cause  of  Charles  I.,  he  was  involved  in 
the  disasters  of  those  troublous  times;  and, 
during  the  commonwealth,  betook  himself  to 
a  sedentary  way  of  life,  and  practised  as  a  con- 
vevancer.  '  He  became  the  great  oracle,  not 
only  of  his  fellow  sufferers^  hut  of  the  whole 
nation,  in  matters  of  law;  his  very  enemies 
not  thinking  ihcir  estates  secure  without  his 
advice/  His  select  precedents  of  deeds  and 
instruments  concerning  the  most  considerable 
estates  in  England,  drawn  and  approved  by 
him  during  that  period,  were  published  in  a 
folio  volume  in  1682.  After  the  restoration. 
Sir  Orlando  was  raised  to  the  place  of  Lord 
Chief  Justice  of  the  Common  Pfeas,  where  he 
distinguished  himself  as  a  Judge  of  profound 
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learning;  and  extensive  industry.  Such  at 
leust  is  tbe  testimony  of  Lord  Ellenborouf^h. 
His  judgments  in  tbe  Common  Pleas,  from 
Michaelmas  Term  1660,  to  Trinity  Term  166/, 
edited  from  the  Har^^rave  MSS.  by  Mr.  Ban- 
nister, were  published  in  1823  Upon  the 
removal  of  Lord  Clarendon,  the  seals  were 
Kiven  to  Sir  0.  Bridgman ;  but,  according  to 
Burnet,  his  study  and  practice  had  lain  so 
entirely  in  the  common  law,  tliat  he  never 
seemed  to  apprehend  what  equity  was.  He 
was  a  man  of  great  integrity,  but  wanted  deci- 
sion and  firmness  of  mind.  '  He  laboured 
very  much,*  says  Roger  North,  one  of  the 
mostinterestingand  unprejudiced  writers  of  that 
time,  'to  please  every  body;  and  that  is  a 
temper  of  m  consequence  in  a  Judge.  It  was 
observed  of  him,  that  if  11  cause  admitted  of 
divers  doubts,  which  the  lawyers  call  points, 
he  would  never  give  all  oh  one  side,  but  either 
party  should  have  somewhat  to  go  awav  with.' 
Having  lost  all  credit  at  CoUrt,  chiefly  from 
ikot  {being  sufficiently  compliant,  an  occasion 
was  soon  found,  or  made,  for  his  dismissal ; 
and  having  refused,  in  1672,  to  sanction  a 
royal  declaration  for  suspending  the  execution 
of  some  penal  laws — an  act  considered  by  him 
to  be  contrary  to  law -^t he  seals  were  soon 
afterwards  taken  from  him,  and  given  to  Lord 
Shaftesbury,  Who  was  Suspected  to  have  guned 
the  place  of  his  predecessor  by  undertaking  to 
do  whatever  he  had  refused.'' 

After  mentioning  tome  of  the  older  works 
on  Conveyancing  Forms,  Mr.  Martin  con- 
tinues thus: 

"  Among  modern  conveyancers,  few  have 
attained  greater  eminent*e  than  Nuthnniel 
Pigttt^  who  was  justly  distinguished,  not  only 
as  a  profound  lawyer,  but  as  a  draftsman  of 
the  most  consummate  skill.  Debarred,  by  the 
statute  7  &  8  W.  3.  in  common  with  other 
Roman  Catholics^  from  all  forensic  practice, 
he  employed  himself  solely  as  a  conveyancing 
counsel,  in  1739,  he  published  a  treatise  on 
Common  Recoveries ;  it  con6rmed  the  general 
opinion  of  bis  acquirements^  and  long  con- 
tinued to  be  the  best  text  book  on  that  very 
difficult  and  complicated  subject.  An  enlarged 
edition  of  this  work  was  given  by  Mr.  Serjeant 
Wilson  in  1770.  Besides  the  treatise  on  Re- 
coveries in  1739,  iMr.  Pigot  published,  in  the 
same  year,  an  excellent  collection  of  Pre- 
cedents in  Conveyancing,  chiefly  drawn  by 
himself.  Compared  with  others  of  that  time, 
Mr.  Pigot's  forms  ilre  eminently  concise. 

*•  Mr.  Pigot  was  succeeded  by  Jamet  Booth, 
whom  Butler  calls  the  Patriarch  of  the  modern 
School  of  Conveyancing.  Persuaded  by  Mr. 
Murray,  afterwards  Lord  Mansfield,  one  of 
his  earliest  and  best  friends,  to  establish  him- 
self in  the  metropolis,  he  soon  acquired  con- 
aiderable  practice,  and  rose  to  distinguished 
eminence.  Equal  to  his  predecessor  in  a 
knowledge  of  the  laws  of  real  property,  he 
Dtrhaps  excelled  him  in  his  views,  which  were 
both  clear  and  extensive,  of  the  actual  work- 
ing of  the  Statute  of  Uses— the  Magna  Charta 


of  Conveyancers.  Disduning  or  incapable  ih 
the  precision  of  Pigot,  he  introduced  a  pro- 
lixity  into  conveyancing,  which  long  con- 
tinued to  infect  our  legal  instruments.  The 
Shelley  settlement)  prepared  in  1791,  after  a 

Rrevions  comparison  01  seven  of  the  best  of 
f  r.  Booth's,  and  settled  after  a  minute  atten- 
tion to  every  word  by  Mr.  Feame,  furnishes  a 
fair  specimen  of  tlie  plan  and  language  of 
Mr.  Booth.  He  was  not  the  author  of  any 
treatise,  but  his  written  opinions  were  given  at 
great  length,  and  are  very  elaborate :  several 
of  them  were  printed  in  the  '  Opinions  of 
Eminent  Counsel,'  published  in  1791. 

•*  A  celebrated  contemporary  of  Mr.  Booth 
was  Rtttph  Bradley ,  who,  for  upwards  of  half  a 
century,  practised  at  Stockton-upon-Tees  with 
great  success.    He  managed,  it  is  said,  the 
concerns  of  almost  the  whole  county  of  Dur- 
ham ;  and  though  a  provincial  counsel,  his 
opinions  Were  every  where  received  with  tbe 
greatest  respect.    His  drafts,  like  those  of 
Booth,  were  prolix  to  e.xcess.    His  practical 
notes  dictated  to  one  of  his  pupils,  Mr.  Hoare, 
afterwards  Recorder  of  Durham,  were  col- 
lected and  arranged  by  Mr.  Frank,  a  distant 
relative,  and  publishea  after  Bradley's  deaths 
under  the  title  of  '  Points  in  Conveyancing.' 
This  is  the  only  publication  that  bears  his 
name.    Bradley,  though  he  lived  in  a  style 
approaching,  it  is  said,  to  magnificence,  accu- 
mulated a  considerable  fortune,  the  bulk  of 
which  he  bequeathed  to  trttstees,  in  trust  to  be 
from  time  to  time  for  ever  applied  in  the  pur- 
chasing  and  distribution  of  such  books  aa 
might  nave  a  tendency  to  promote  the  inter- 
ests of  virtue  and  religion,  and  the  happineas 
of  mankind     An  amicable  suit  having  been 
instituted  for  carrying  this  trust  into  effect. 
Lord  Thurlow,  to  the  surprise  of  every  one, 
set  aside  the  will  for  uncertmniy:  thus  afford- 
ing a  striking  illustration  of  what  has  been 
often  remarked,  that  expressions  clear  to  the 
writer  himself,  who  has  the  advantage  of  knoMr- 
inir  his  own  meaning,  are  not  necessarily  in- 
telligible to  others.    Distinctness  of  concep- 
tion does  not  always  produce  distinctness  uf 
expression. 

''  The  most  eminent  conveyancer,  however, 
of  this  period  was  undoubtedly  Charles  Feame. 
He  was  something  more.  He  was  a  general 
scholar;  had  composed  a  treatise  in  the  Greek 
languaoe  on  the  Greek  accents,  and  another 
on  the  Retreat  of  the  Ten  Thousand;  and  was 
profoundly  versed  in  mathematics,  chemistry, 
and  mechanics.  These  pursuits,  however  con- 
genial to  his  capacious  mind,  he  resolved  to 
abandon,  and  to  dedicate  himself  wholly  to  the 
study  of  the  law.  He  burned  his  profane 
library,  and  wept  over  its  flames. 

"  ^r.  Fearne's  first  publication  was  an  His- 
torical Legigrapbical  Chart  of  Landed  Pro- 
pertv  in  England,  which  appeared  in  1769.  It 
is  a  kind  of  analytical  table,  displaying  in  one 
view  the  tenures,  mode  of  descent,  and  power 
of  alienation  of  land,  from  the  time  of  the 
Saxons  to  the  present  era.  Hiis  ingenious 
and  accurate  performance  was  followed  by  tbe 
celebrated  Essay  bn  the  learning  of  Contingent 
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Remainders  and  Executory  Devbet,  piihlifilied 
in  1772.  It  then  consisted  of  only  9S  pa^es. 
Subsequent  editions  were  ;i;reat(y  enlarged. 
The  fourth  edition  of  that  part  of  the  work 
whirh  relates  to  contingent  remainders  was 
published  by  Mr.  Fearne  in  1/91,  together 
with  the  opinions  of  Mr.  Booth,  I<ord  Mans- 
field, and  other  eminent  counsel,  on  Uie  will 
which  was  tite  subject  of  the  case  of  Perrin  v. 
Bitike,  and  a  prefatory  address  to  his  Lordship. 
He  lived  only  to  complete  a  few  pages  of  that 
portion  of  the  work  wnich  treats  of  executory 
devises:  these,  with  the  remainder  of  the 
work  as  it  stood  in  the  third  edition,  were 
edited  by  Mr.  Powell,  1796,  with  copious 
notes.  An  improred  edition,  with  notes  and 
appendix,  was  published  by  Mr.  fiutler  in 
1809.  After  Mr.  Fearne's  death,  Mr.  Mitchell 
Shadwell  selected  from  lus  friend's  manu- 
scripts a  Reading  on  the  Statute  of  Inrol- 
ments,  arguments  on  the  singular  case  of 
General  Stanwix,  and  a  collection  of  his  pro- 
fessional opinions;  and  published  them  in 
1797,  under  the  title  of  his  posthumous  works. 
"  Mr.  Powell,  whom  I  have  just  named,  was 
himself  a  conveyancer  of  no  mean  repute. 
To  him  belongs  the  merit  of  having  first  given 
a  systematic  exposition  of  the  subtle  doctrine  of 

Sowers,  since  so  admirably  treated  of  bv  Sir  £. 
ugden.  This  work  appeared  in  178/.  Mr. 
Powell  had  previously  published,  in  178$,  a 
veiy  useful  essay  on  mortgi^es ;  but  his  earliest 
work  was  on  the  learning  of  devises,  in  1783, 
since  edited  by  Mr.  Jarroan  with  distinguished 
ability.  Mr.  Powell  also  published  an  essay 
•n  the  law  of  contracts  and  agreements,  ia 
1790.  A  collection  of  his  precedents  was 
edited  by  Mr.  Barton,  in  1803.  Mr.  Barton 
was  himself  the  author  of  several  works  on 
conveyancing ;  and,  in  1 803,  published  a  con- 
siderable collection  of  precedents.  With  the 
exception  of  Williams's  precedents  in  convey- 
ancing, in  1792,  no  other  collection  of  any 
consequence  appeared  until  Mr.  Bythewood's, 
in  1821.  The  editor  lived  to  finish  only  ^ 
very  small  portion  of  his  extensive  design, 
since  completed  by  Mr.  Jarman,  and  by 
Messrs.  Parken  &  Stewart. 

'*  A  new  school  of  conveyancing  is  consi- 
dered to  have  been  formed  by  Charlei  Butler, 
who,  having  raised  himself  to  the  head  of  this 
branch  of  the  profession,  continued  during 
many  years  to  hold  that  conspicuous  station 
almost  without  a  rival.  Eminently  successful 
as  a  draftsman,  he  did  much  by  the  influcQce 
of  his  example  to  prune  that  prolixity  in  con- 
veyancing which  some  of  his  distinguished  pre- 
decessors had  introduced.  Greater  concise- 
ness, however,  he  considered  to  be  hardly  at- 
tainable without  abandoQing  established  forms 
and  language  so  much  as  to  render  the  innova- 
tion a  matter  of  experimentr-always  hazar- 
dous, and  never  more  so  than  when  legal  in- 
struments are  concerned.  His  annotations  on 
Lord  Coke's  first  Institute,  published  in  1787, 
in  continuation  of  those  of  Mr.  Hargrave^ 
though  deservedly  esteemed,  were  confessedly 
too  hastily  prepared  to  reach  the  high  standard 
«f  his  preaecessor ;  who  to  great  patience  of 


researc^h,  united  an  acuteness  and  discrimina- 
tion which  admirably  fitted  him  for  such  i) 
task.  Of  Mr.  Butler's  numerous  literary  works, 
which  are  chiefly  of  an  historical  and  religious 
cast,  it  would  be  irrelevant  here  to  speak.  His 
knowledge  appears  to  have  been  more  various 
than  profound. 

•♦In  this  catalogue  of  conveyancers  it  would 
be  unj^ust  to  omit  the  names  of 'branch  Sanders, 
author  of  a  learned  treatise  ori  uses  and 
trusts,  published  in  1791,  and  James  Humph- 
reys, whose  luminous  work  on  real  property, 
which  appeared  in  1826,  is  of  distit^ruished 
merit.  As  a  compeud,  concise  yet  clear,  it  ia 
unriyalled.  His  outlines  of  a  code,  whatever 
may  be  thought  of  the  abstract  question,  be- 
speaks a  mind  conversant  with  the  details  of 
practice,  and  yet  above  them;  capable,  ns 
Bacon  says,  'of  casting  his  eyes  upon  some 
things  which  the  actors  themselves,  especially 
some  being  interested,  some  led*  and  addicted^ 
some  declared  and  engaged,  did  not  or  would 
not  see.'  The  publiciltion  of  Mr.  Humphrey's 
book  called  forth  the  contre-projet  of  cue  late 
John  James  Park^  in  1828.  Park  was,  as  he 
avowed  himself,  \'  a  self  educated  man ;'  and 
thjs,  combined  with  his  sedentary  way  of  life,' 
will  perhaps  account  for  those  literary  heresies 
whidi  so  often  disfigured  his  writings.  H& 
was,  iu  the  best  sense  of  the  word,  a  free 
thinker.  This  character  is  as  conspicuous  in 
his  professional  opinions  as  in  his  printe4 
works.  •  As  a  la^vyer.  Professor  Park  deser- 
vedly ranked  high — ^he  lyas  not  unwdrthv  of 
the  master  under  whom  he  studied  (Mr.  Als- 
ton) ;  and  one  cannot  but  regret  that  his  pro- 
missing  career  should  have  been  so  soon  cut 
shorty  thai,  when  about  to  reap  the  harvest 
of  his  hopeSf  the  sickle  should  have  fallen  from^ 
his  hand," 


AGREEMENT  TO  WITHDRAW  AN 
OPPOSITION  TQ  A  BILL  IN  PAJl- 
UAMBNT. 

A  auBSTioN  of  considerable  interest  to  the 
pubHc  at  the  present  moment,  has  been  dis- 
cussed in  severtd  recent  cases— how  far  it  is 
lawfol  to  withdraw  an  opposition  to  a  bill  in 
Parliament  for  a  pecuniary  consideration, 
and  whether  an  agreement  for  this  purpose 
cap  be  enforced. 

In  the  case  of  The  Vauxhall  Comp.  v.  Earl 
Spencer  and  others,'^  it  was  held  by  Sir  T. 
Plumer,  V.  C.  that  securities  given  in  consi- 
deration of  withdrawing  an  opposition  to  a 
bill  in  Parb'ament  were,  on  grounds  of  pub- 
lic policy,  illegal;  andon  a  bill  to  have  such  se- 
curities delivered  up,  and  stock,  &c.  trans- 
ferred to  plaintiffs,  a  demurrer  being  put  in, 
the  same  was  overruled ;  but  this  judgment 
was  reversed  by  Lord  Eldon,  C.,*»  who  thus 
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gave  hLs  opinion :—"  There  was  a  proposi- 
tion to  build  this  bridge  at  Vauxhall ;  the 
proprietors  at  Battersea  bridge  objected,  as 
their  tolls  would  be  diminished ;  and  no  one 
can  say  that  there  was  any  thing  fraudulent 
in  their  doing  what  they  could  to  prevent  the 
completion  of  this  object  of  building  another 
bridge  near  theirs.  It  seems  that  it  was 
first  agreed  that  some  remuneration  should 
be  given  them,  which  was  to  be  secured  to 
them  by  the  Act»  but  they  were  frightened 
by  something  that  fell  from  some  member  of 
the  committee,  and  imagined  that  scniples 
would  be  entertained  about  it.  They  then 
determined  not  to  ask  anything  in  the  Act ; 
but  they  say  if  you  will  secure  to  us  an 
adequate  remjineration  in  another  way,  we 
will  agree  to  make  no  opposition  to  your 
bill.  It  is  argued  that  this  was  a  fraud  on 
the  legislature ;  but  I  think  it  would  be  go- 
ing a  great  way  to  say  so,  for  non  constat  if 
it  had  been  pushed  to  the  extent  of  taking 
the  opinion  of  the  House,  that  it  might  not 
have  passed  the  bill  in  its  formei*  shape.  It 
cannot  be  said  that  the  agreement  is  con<« 
trary  to  legislative  policy,  because  one  mem- 
ber of  the  committee  makes  an  objection 
which  is'  not  sanctioned  or  known  by  the 
House  at  large." 

The  doctrine  laid  down  by  Lord  Eldon 
has  been  followed  by  the  present  Chancellor 
in  the  recent  case  of  EdibardBv,  Grand  Junt- 
tion  Railway  Company. "^  In  that  case  a  per- 
son  acting  on  behalf  of  the  subscribers  to  a 
railway,  who  were  then  soliciting  a  bill  in 
Parliament  for  the  purpose  of  forming  them 
into  an  incorporated  'joint  stock  company, 
entered  into  a  contract  with  the  trustees  of 
a  road,  whereby  it  was  stipulated  that  in 
consideration  of  the  trustees  withdrawing 
their  opposition  in  Parliament,  and  consent- 
ing to  forego  certain  clauses  of  which  they 
had  intended  to  press  for  the  insertion  in 
the  Act,  the  bill  was  allowed  to  pass  unop- 
posed, and  without  the  clauses.  An  injunc- 
tion was  granted  at  the  suit  of  the  trustees 
to  prevent  the  company  from  violating  the 
provisions  contained  in  the  omitted  clauses, 
and  it  was  held  that  an  agreement  to  with- 
draw or  withhold  opposition  to  a  bill  in  Par- 
liament was  not  illegal ;  and  that  a  court  of 
equity  would  enforce  a  contract  founded  on 
such  a  consideration. 

But  in  the  late  case  of  Simpson  v.  Lord 
Howden,  first  reported  by  our  own  reporter,* 
and  recently  by  Mr.  Keen,«  where  there  was 
an  agreement  between  Lord  Howden,  a  Peer 
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of  Parliament,  and  the  proprietors  of  the 
shares  in  a  projected  railway,  it  was  stipu- 
lated on  the  one  hand  that  Lord  Howden 
should  withdraw  his  opposition  to  a  bill  in 
Parliament  for  establishing  the  railway  ac- 
cording to  a  certain  line  ;  and,  on  the  other 
hand,  that  the  proprietors,  on  the  bill  passing, 
should  pay  certain  sums  to  Lord  Howden  by 
way  of  compensation  for  the  injury  his  land 
would  sustain,  and  use  their  best  endeavours 
to  procure  a  deviation  from  the  original  line 
in  the  next  session  of  Parliament.  After  the 
bill  for  establishing  the  raflway  had  passed, 
the  proprietors  filed  a  bill  to  have  the  agree- 
ment delivered  up  to  be  cancelled,  as  being 
contrary  to  public  policy,  and  therefore  void. 
A  general  demurrer  ibr  want  of  equity  was 
overruled  by  Lord  Lan§iak,  M.  R.  In  the 
argument  and  judgment  great  stress  was  laid 
on  the  circumstant^e  of  Lord  Howden  being 
a  Peer,  and  that  his  public  and  private  duties 
were  brought  into  conflict ;  but  his  Lordship 
seemed  to  think  that,  independent  of  thu 
fact,  the  contract  was  Ulegal,  and  could  not 
be  enforced. 

It  would  seem,  therefore,  that  it  is  not 
clear  that  an  agreement  to  withdraw  an  op- 
position to  a  bill  in  Parliament  for  a  pecu-' 
niary  consideration  is  valid,  or  can  be  eo^ 
forced  in  equity. 


THE  PROPERTY  LAWYER. 


INSOLVENT  DEBTOR. 

Bt  the  Tnaolvent  Debtors'  Act,  (7  G.  4,  c.  S70 
8.  30,  it  is  enacted,  that  if  any  prisoner  shall  at 
the  time  uf  his  arrest  have  lu  h!a  possession, 
order,  or  disposition,  uny  goods  or  c'hdttels 
whereof  such  prisoner  was  reputed  owner,  or 
whereof  he  had  the  sale  or  disposition  as 
owner,  the  same  shall  be  deemea  to  be  the 
property  of  the  prisoner,  so  as  to  become  vested 
in  his  assl;(nee. 

Where  an  insolvent  had  married  and  lived 
with  a  woman,  he  having;  a  former  wife  living,  a 
question  arose  whether  the  goods  of  the  woman 
passed  to  his  assignee  under  the  above  section 
of  the  act.  An  action  having  been  brought  by 
her  a«(ainst  her  supposed  husband's  assignees, 
Tlndat,  C.  J.,  said,  'Mt  was  ouite  clear  chat  if  the 
plaintiff  believed  himself  to  oe  married,  this  case 
would  not  be  within  the  stt^tute,  because  she 
could  not  be  said  to  be  consenting  to  another 
person's  holding  her  property,  when  the  right  in 
which  he  held  was  that  of  a  husband  ;  and  he 
left  the  question  to  the  jury,  whether  she  at  auy 
time  found  out  the  fact  of  the  former  marriage, 
and  after  that  allowed  Waterman,  (the  man  who 
had  married  her,)  to  exhibit  himself  as  the  owner 
of  auy  of  the  goods.:  for  such  goods  as  she  did 
allow  liim  to  appear  the  owner  of,  after  such 
(ttscovery,  they  were  to  find  for  the  defendant; 
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bat  for  such  n^oods  as  were  not  held  by  him 
after  the  discovery,  they  oug^ht  to  fiod  for  the 
plaintiff."  Miller  ▼.  Demetz,  1  Moo.  &  Rob. 
479. 


NEW  ORDERS  OF  THE  COURT  OF 
EQUITY  EXCHEQUSRw 


GBXBRAL  ORDERS  IN  BQUITT. 

1. — Setting  down  Causes  and  service  of  Suh^ 
pamas  ad  audiendnm  Judicium. 

Camses  may  he  set  doten,  nndSuhpcenas  served, 
and  made  returnable  on  any  day  out  of 
ihm  as  weUas  in  term. 

WntuiAS  the  presettt  practice,  that  causes 
cao^only  be  entered  for  hearing  on  the  seal 
day  of  emry  term^  and  that  the  suh/Miina  ad 
tu^endum  Judicium  can  only  be  returnable  in 
term  time,  is  productive  or  delay  and  incon- 
venience: Thb  Court  doth  ordbr.  That 
from  and  after  the  last  day  of  the  present  Tri- 
nity Term  causes  may  be  set  down  tor  hearings 
and  the  subpcena  ad  audiendum  judicium  be 
served,  and  made  returnable  on  any  day  as  well 
out  of  term  as  in  term,  but  every  such  sub^ 
petna  is  to  be  served,  in  a  country  cause,,  fourteen 
days,  and  in  a  town  cause*  ten  days  before  the 
same  is  made  returnable.  And  it  is  ordered, 
that  service  on  the  Clerk  in  Court  for  any  party 
of  a  sutfptena  ad  audiendum  judicium  shall  be 
deemed  good  service. 

2. — Times  ofojpening  and  shutting'  theKing^s 
Remembrancer's  Office. 

And  whrrbas  inconvenience  arises  from 
there  behig  great  irregularity  in  the  times  of 
opening  and  shutting  the  King's  Remem- 
brancer'tf  Ollice:  Ir  is  hereby  ordered, 
thit  the  said  Office  be  kept  open  from  nine 
o'clock  in  the  morning  until  half-past  four  in 
the  afternoon,  holidays  excepted,  from  the  first 
day  of  evety  term  until  the  last  day  of  the 
sittings  of  the  Court  after  every  term,  and  at 
all  times  when  the  Court  shall  be  sitting,  and 
at  all  other  times  from  half  past  nine  o  clock 
in  the  forenoon  till  four  o'clock  in  the  after- 
noon. 

3. — Service  6f  Notices  of  Motions  and  Peti' 
tions,  andJUing  of  Affidavits. 

And  It  is  ordered,  that  every  notice  of  mo- 
twn,  and  every  petition,  whereof  notice  is 
neeessary  to  be  given  shall  be  served,  and 
all  aliidavita  intended  to  b^  read  in  support 
thereof,  be  filed  at  least  two  clear  days  before 
the  hearing  of  such  motion  or  petition,  unless 
othentise  specially  ordered  by  the  Court ;  and 
all  affidavits  intended  to  be  used  in  opposition 
to  any  motion  or  petition  shall  be  filea  before 
they  are  read  lA  Court. 

i.-^gnuture  of  Defendants  to  Answers. 

And  it  is  ordered,  that  the  defendants 
shall  not  be  required  to  sign  each  skin  of  an 
answer,  bat  that  every  answer  shall  be  deemed 
good  and  sofficieiit  if  the  defendants  do  sign 


the  last  skin  thereof,  and  the  last  skin  of  the 
schedule  or  scheclples  thereto. 

6. — Caption  of  Answers  to  Marksmen. 

And  it  is  ordered,  that  it  shall  be  deemed 
sufficient  if  the  caption  of  the  answer  of  every 
defendant  who  is  unable  to  write  his  or  her 
name,  and  which  shall  be  taken  before  Com* 
misaioners  in  the  country,  states  that  the  an- 
swer  purporting  to  be  sworn  to  by  the  defen- 
dant was  read  over  to  such  defendant,  who 
appeared  perfectly  to  understand  the  same, 
and  made  his  or  her  mark  thereto,  in  the  pre- 
sence of  the  Commissioners  before  whom  such 
answer  was  sworn,  without  requiring  an  affida- 
vit of  the  answer  having  been  eo  read  over. 

6. — Copies  to  be  delivered  to  the  Court  in 
certain  Cases. 

And  it  is  ordbbjid,  in  all  cases  of  pleas, 
demurrers,  and  exceptions  to  answers  as  to 
masters'  reports  of  scandal  or  impertinence, 
copies  of  the  bill,  plea,  or  demurrer,  answer, 
and  exceptions,  and  masters'  report,  be  de- 
livered by  the  party  who  sets  down  the  same 
at  the  chambers  of  the  Judge  before  whom  the 
argument  is  to  come  on,  one  clear  day  at  least 
before  the  day  appointed  for  such  argument ; 
but  in  cases  of  scandal  or  impertinence  the 
same  copies  are  to  be  delivered  to  the  Judge, 
as  were  laid  before  the  master  on  the  re- 
ference. 

And  it  is  ordered,  that  the  foregoing 
orders  shall  take  effect  from  and  after  the 
last  day  of  this  present  Trinity  Term,  and  that 
the  same  be  entered  with  the  registrar,  and 
that  copies  of  the  same  be  put  up  in  the  King's 
Remembrancer's  Office,  and  the  several  offices 
of  this  Court. 

(Signed)    Abingbr.    W.  BoiiLANi). 

J.  Parke.   E.  H.  Aldbrson. 


QUESnONS 

AT  THE  EXAMINATION. 

Trinity  Term,  1837. 


COMMON  AND  STATtTB   LAW,   AND    FRACTICB 
OF  THE  COURTS. 

A  defendant  having  given  bail  and  made 
arrangements  with  the  plaintiff  by  a  cognovit 
without  the  knowledge  of  the  bail,  and  obtain- 
ed additional  time  for  payment;  does  this 
affect  the  bail  ? 

A  defendant  being  in  custody  when  he  exe- 
cutes a  cognovit,  is  any  and  what  additional 
form  necessary  ? 

Will  an  affidavit  not  contadning  any  descrip- 
tion of  the  deponent  or  his  residence,  oe 
good  ? 

How  many  days'  notice  of  trial  are  necessary 
In  a  town  cause/  and  how  many  in  a  country 
cause,  and  how  are  the  days  calculated  \ 

If  a  cause  be  made  a  remanet,  is  a  new  no- 
tice of  trial  necessary  either  iMpwn  or  coun^ 

try  ?  Digitized  by  VjOOQIC 
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An  attor&cy- calling  on  a  witness,  but  not 
finding  him  at  home,  left  a  copy  of  the  sub- 
psena  with  his  wife.    Is  this  sufficient  ? 

If  1  start  /rame  in  my  own  land,  have  I  a 
njifht  to  follow  it  into  th^  land  of  my  neighbour  ? 

In  an  action  on  the  i^&rranty  pf  a  h[o^^e, 
would  an  implied  warranty  be  sufficient  to 
maintain  the  action?  Does  a  sound  price 
amoi^nt  to  a  warranty  ? 

An  occupier  of  two  houses  under  two  dif- 
ferent landibrds,  one  at  a  rent  certain,  the 
other  without  any  agreement  for  any  specific 
Rum.  Ilave  the  two  landlords  tlie  like  remedy 
for  rent  ?  or  how  do  they  differ  ? 

Wliat  is  a  term's  notice,  and  when  is  it  re- 
quisite ? 

When  must  application  be  made  for  a  new 
trial? 

When  must  application  be  made  to  set  aside 
^n  award? 

Can  parol  evidence  be  in  any  case  received 
to  explain  or  alter  ah  agreement  in  writing  ? 

Can  a  partV' change  his  attorney  during  an 
action,  and  it  so,  are  there  any  conditions  im- 
posed on  such  change  ? 
'  Can  an  attorney  or  his  clerk  be  bail  in  ^n 
action^  under  any  and  what  circunistances  ? 

OONVBTANCINO. 

'  Is  the  devisee  of  an  estate  contracted  for, 
but  not  conveyed  to  the  testator^,  entitled  to  a 
conveyance  from  the  vendor  ?  And  from  what 
f^nd  must  the  purchase  money  be  paid  ? 

Is  it  necessary  to  have  an  agreement  in  writ- 
ing on  the  sale  of  an  estate  by  auction  ? 

What  are  the  conditions  proper  to  be  made 
as  regard  the  title  and  conveyance  on  sale  of 
a  freehold  estate  ? 

'^  Can  a  biddet  at  a  public  auction  retract  his 
Ridding  ?  and  if  so^  when  ? 

Can  the  particulars  and  conditions  of  an 
^tate  be  varied  by  parol  at  the  Isale  ? 

May  a  tenancy  from  year  to  year  created  by 
pi^rol  be  surrendered  by  parol  ? 

What  is  a  rent  charge  ?  and  how  is  it  cre- 
ated ? 

Where  an  exchange  of  lands  takes  place, 
what  is  the  consequence  of  ouster  of  one  of 
|he  parties  from  defect  of  title  ? 

What  is  the  difference  between  corporeal 
and  incorpoceal  hereditapients? 

Will  a  covenant  for  production  of  title  deeds 
run  with  the  land,  in  anv  and  what  cases  ? 

U  a  mortgagor  bouna  to  give  any  and  what 
notice  of  a  prior  mortgage  to  a  second  mort- 
gagee ?  And  what  consequence,  if  any,  results 
from  the  omission  ? 

Wh^re  the  husband  and  wife  mortgage  the 
Ipsehold  estate  of  the  wife^  to  whom  will  the 
equity  of  redemption  belong,  if  the  husband 
survive  the  wife  ? 

'  In  case  the  wife  l^e  tjie  survivor,  to  whom 
wifl  it'belong'r 

What  covenants  ^hpuld  he  included  in  a  | 
iportgage  of  leaseh^old  blouses  ? 

In  what  form  shotild  such  mortgage  be  taken, 
in  order  to  secure  the  mortgagee  from  liability 
for  the  rents  and  covenants  in  the  orl|pnal 
Jeasc? 


EQUITY,  AVD  ntACTIGK  OP  THC  OOCim^ 

What  aid  will  a  Court  of  Equity  give  whe^e 
a  party  requires  a  disclosure  of  facts  material 
in  an  action  ? 

Where  a  trustee  has  accepted  the  trust,  but 
refuses  to  act,  what  assistance  wiU  the  Court 
grant? 

Where  a  trustee  has  been  appointed,  but  has 
not  accepted  the  crust  or  acted,  and  refuses  to 
act,  what  relief  will  be  given  ? 

Where  a  contract  has  been  obtained  by 
fraud,  what  relief  will  a  Court  of  £quity  give  I 

How  will  a  Court  of  Equity  relieve  against 
an  apprehended  injury,  before  a  legal  right 
can  be  enforced  ? 

May  a  plaintiff  set  down  his  cause  for  hear- 
ing withaut  examining  witnesses ;  and  if  so, 
can  he  rely  upon  any  facts  not  admitted  by  the 
answer,  or  deny  any  facts  tliat  are  stated 
therein  ? 

^  Where  a  defendant  is  uot  in  custody,  can  a 
bill  be  taken  pro  confeuo  on  motion,  without 
setting  down  the  cause  ? 

How  does  the  practice  differ  when  the  de- 
fendant is  in  custody  ? 

Can  an  exception  to  a  nia9ter's  report  be 
heard  where  the  subject  has  not  been  pre- 
vioudy  submitted  to  the  n^aster,  and  how 
should  it  be  submitted  ? 

Exceptions  being  taken  to  an  answer  for 
insufficiency,  what  time  has  the  defendant  to 
determine  whether  he  y^W  submit,  before  the 
same  can  be  referred  to  the  master. 

Exceptions  being  filed  to  an  answer  of  a  de- 
fendant, lufainst  whom  process  of  contempt 
had  issued,  what  may  a  j^aintiff  do  on  the 
exceptions  being  submitted  to,  or  ^he  answer 
reported  insufficient,  in  order  to  get  the  bill 
taken  pro  confeuo  ? 

Where  a  party  is  apprehensive  that  bia 
debtor  meditates  a  departuife  but  of  the  juris* 
diction,  will  the  Court  graat  any,  and  what 
aid? 

Has  any,  and  if  any,  what  alteration  been 
recently  made  in  the  practice  with  respect  to 
the  mode  of  serving  a  subpoQua  in  any  part  of 
the  United  Kingdom  ? 

An  attachment  havinj^  bsued  against  a  de- 
fendant for  not  putting  m  his  answer,  and  the 
defendant  not  having  been  taken,  what  circum- 
stances must  be  proved  before  granting  an 
order  for  the  Serjeant  at  Arms  \ 

Must  the  affidavit  last  referred  to  be  made 
by  a  particular  person,  and  by  whom  ? 

BANKRUPTCT»  ANA  FRACTIC|B  OT  THE 
COURTS. 

What  i9  the  difference  between  a  fiat  and 
conimission  of  b^nkruj)tcy,  a«4  how  was  ajSaf 
authorised? 

Are  any  and  wl^t  members  pf  parliamenyt 
liable  to  the  bankrupt  lieiws ;  and  if  so,  bow 
should  they  be  proceeded  against  I 

Are  there  any  steps  which  an  ii^Qlvenl 
trader  may  take  to  make  himself  bankrupt  ? 

What  amount  of  petitioning  creditors'  debt 
is  necessary,  where  the  (|6cquet  is  8tni9k  by 
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9«e€i)Bd^or»  or  by  two,  or  by  three^  or  more, 
not  being  partners  ? 

Within  what  dme  moat  a  docquet  be  prose- 
cttted  to  prevent  a  second  creditor  applyinf(  for 
a  j(m/,  and  how  should  the  second  creditor 
proceed? 

AJUi  bdofc  issued  out,  but  not  prosecuted 
If  ithin  the  time  prescribed,  what  is  the  mode 
of  proceedin^i^to  sue  out  another^/? 

What  are  official  assignees  ?  in  what  manner 
are  they  appointed,  and  what  are  their  duties  ? 

Have  the  commissioners  any,  and  what  con- 
trol over  the  choice  of  assignees  ? 

A  bankrupt  being  holder  of  leasehold  pre- 
mises, not  beneficial  to  the  estate,  are  there 
any  and  what  steps  which  can  be  taken  by  the 
assignees  to  avoia  the  liabilities  of  the  lease  ? 

On  a  trader  making  an  assignment  of  a  debt, 
or  of  a  policy  of  assurance,  to  whom  should 
notice  of  such  assignment  be  given ;  and  for 
what  reason  ? 

Are  there  any  assignments  bv  traders  for  the 
benefit  of  their  creditors,  which  are  protected 
against  the  Bankrupt  Laws ;  and  how  i 

How  does  the  property,  whether  real  or 
personal,  become  vested  in  the  assignees  of  a 
bankrupt? 

Where  goods  are  seized  under  an  execution 
before  an  act  of  bankruptcy,  can  they  be  sold 
after  the  bankruptcy  to  satisfy  a  judgment? 

What  is  the  effect  on  a  partnership  where 
one  of  several  partners  becomes  bankrupt  ? 

What  are  the  remedies  agunst  a  person  im- 
properly suing  out  a  fiat? 

CRIMINAL  LAW. 

'  Is  forgery  in  any  and  what  cases  punishable 
with  death? 

If  the  owner  of  stolen  property  be  unknown, 
can  larceny  be  committed  ? 

What,  if  any,  is  the  distinction  between 
grand  and  petty  larceny? 

Ar«  clerks  and  servants  crtminallsr  Uable  for 
not  duly  accounting  for  monies  received  ? 

Statethedefinitions  of  murder,  manslaughter, 
and  homicide  ? 

Can  one  or  more  magistrates  admit  persons 
accused  of  any  of  these  offences  to  ball  ? 

Wliat  other  means,  if  any,  are  there  of  being 
admitted  to  bail;  and  what  steps  should  be 
taken? 

How  does  excusable  differ  from  justifiable 
homicide  ? 

How  are  accessaries  in  murder  before  or 
after  the  fact  proceeded  against,  and  what  ar^^ 
the  punishments  ? 

May  a  person  be  taken  without  a  warrant 
who  IS  found  trespassing  after  dark  in  the 
grounds  of  another,  and  destroying  game  ? 

Can  one  justice  commit  for  such  offence  ? 

Who  is  liable  for  the  expense  of  keeping 
bridges  over  high  roads  in  repiur,  and  are  there 
any  and  what  exceptions  ? 

What  is  the  punishment  for  compounding 
iMfanoalions  on  penal  sututes? 

On  an  appeal  agunst  an  order  of  removal  by 
magistntes  under  the  poor  lavrs,  what  notice  is 
necessary? 

Is  there  any  and  what  other  notice  necessary 
Vffon  the  appeal? 


ON  COVENANTS   RUNNING  WITH 
THE  LAND. 


Sir, 
I  BBLiBTB  it  is  considered  as  law,  that  the 
purchaser  of  property,  with  the  deeds  from  a 
vendor  who  has  entered  into  a  covenant  to 
produce  them  to  other  petty  purchasers  of 
parts  of  the  original  estate,  is  not  bound  by 
such  covenant ;  and  that  the  only  remedy  the 
smaller  purchasers  have,  is  by  action  on  the  co- 
venant minst  the  original  covenantor. 

This  doctrine,  like  that  established  in  Dum^ 
par's  case,*  has  long  appeared  very  singular  to 
me ;  and  further  consideration  only  confirms 
my  obtuseness  of  perception  as  to  its  correct- 
ness. 

Where  a  party  assents  to,  and  accepts  a  pur- 
chase under  the  circumstances  alluded  to,  he 
is  cognisant  from  the  abstract  of  title,  of  the 
existence  of  such  a  covenant,  and  therefore  ac- 
cepts it,  with  open  eyes,  subject  to  such  liabi- 
lity. 

Is  it  not  bard  then,  that  a  minor  purchaser 
should  be:set  at  defiance  by  such  greater  one, 
in  case  the  vendor  have  not  procured  his  enter- 
ing into  a  fresh  covenant  with  the  minor  pur- 
chaser, and  be  demurred  to  on  requesting  a 
sight  of  the  deeds,  or  their  production  in 
Court  ?  for  be  it  remembered,  unless  a  new 
covenant  be  entered  into,  he  hai  no  gua- 
rantee for  his  title  beyond  his  own  vendor's 
covenants,  and  those  are  all  personal,  and  may 
be  valueless  by  reason  of  lapse  of  time, 
which  may  have  consumed  the  assets  of  the 
covenantor,  and  he  may  thus  be  eventually  re- 
mediless. 

I  confess  I  cannot  see  why  such  a  covenant 
should  not  run  with  and  bind  the  land  in  the 
hands  of  the  greater  holder,  and  thus  render 
him  liable  to  the  minor  purchasers  to  produce 
his  deeds  anterior  to  their  purchase  deeds. 
It  could  not  prejudice  his  title  more  than  at 
the  time  he  ratified  his  contract  by  the  comple- 
tion of  his  purchase,  for  he  is  then  supposed  to 
have  approved  the  titie  as  a  marketable  one. 
I  would  by  no  means  have  the  original  vendor 
released  from  his  covenant  on  his  parting  with 
the  deeds,  but  would  have  the  rule  laid  down 
that  he  should  not  be  sued  on  his  covenant  so 
long  as  he  could  show  that  the  deeds  were  in 
the  custody  or  keeping  of  any  of  his  major 
assigns ;  because  when  he  coula  shew  their  ex- 
istence, the  remedy  of  a  minor  purchaser  is 
clear  and  easy  by  a  bill  in  Chancery,  for  it  is 
the  deeds  he  wants  and  only  them,  and  only 
damage  consequent  on  their  loss  or  destruction 
should  be  chargeable  on  the  original  vendor. 

It  is  true  enough  to  reply;  "  But  the  original 
vendor  never  parts  with  the  deeds  witiiout 
having  a  covenant  to  indemnify  and  guarantee 
their  production,  still  he  is  the  party  to  attend  to 
aU  calls  of  the  minor  purchasers,  which  ought 
not  to  be,  seeing  that  the  deeds  are  in  the  hands 
of  another  party  with  the  estate."  I  say  this  is 
all  true,  but  it  is  far  from  being  proper ;  and 
the  course  of  modem  practice  proves  it :  for 


•  A,^h%XSoog\e 


98 

sticb  a  major  purcha«cr  now-a  days  is  f^enerally 
required  by  the  conditions  lo  enter  into  such  a 
covenant  with  the  minor  purchasers,  as  is  equi- 
valent in  effect  to  the  rule  1  wish  to  see  adopicil 
by  the  Courts. 

I  hope  tills  may  meet  the  eye  of  some  of 
your  readers,  who  "may  be  disposed  to  comment 
on  the  matter,  as  it  seems  to  me  a  very  qucs- 
tionable  doctrine  which  now  prevails. 

W.  F. 


SeiedHonsfram  Correspondence. 


SELECTIONS 
FROM  CORRESPONDENCE. 

SSOAAL  EXAMiKATIOK   OP  AtTORNBTS. 

To  the  Edii*r  ef  The  Legal  Olaerver, 

A  correspondent  (under  the  signature  of  £. 
H.)  has,  in  your  Number  for  the  ^th  May, 
thought  proper  to  quarrel  with  the  observations 
which  I  made  on  the  new  rules,  as  to  the  ex- 
amination of  attorneys.  And  I  must  confess 
that  I  am  at  a  loss  to  know  whieh  part  of  his 
communication  to  notice  first.  1  am  content 
{b  leave  the  consideration  of  the  subject  on  the 
grounds  on  which  it  now  stands ;  but  I  cannot 
avoid  observing  on  one  or  two  points  on  which 
E*  H.  has  touched.  E.  H.  says,  I  have  sub- 
mitted that  "  the  moral  capacity"  of  the  can- 
didafees  should  be  inquired  into,  "  to  ascertain 
whether  or  not  they  would  be  likely  to  turn  the 
ability  which  the  rules  reciuire  to  an  improper 
purpose."  I  simply  asked  what  guarantee  do 
the  rules  afforti,  that  such  ability  will  be  di- 
rected to  a  proper  end  f  I  suggested  that  an 
enquiry  into  moral  character  might  have  a  be- 
neficial tendency;  and  I  am  still  prepared  to 
contend,  that  duch  an  enquiry  affords  the  only 
guarantee  which  can  be  givcui  that  talent  will 
be  rightly  applied;  E.  H.  tauntingly  asks, 
*'  What  proof  can  he  adduce  of  the  honesty  or 
dishonesty  of  a  man  who  has  not  yet  entered 
the  professionj  where  alonp  such  honesty  or 
dishonesty  can  be  exhibited  V    This  is  really 

Fttttittg  the  matter  on  a  broader  principle  than 
advanced.  Does  E.  H.  mean  to  contend,  that 
if  I  could  prove  a  man's  dishonesty  in  matters 
unconnected  with  his  professional  character, 
it  would  not  afford  a  strong  ground  of  suspicion 
as  to  his  conduct  when  clothed  with  that  cha- 
racter?  I  admit  that  **  there  are  few,  very 
few,  who  would  intrust  their  affairs  to  an  at- 
torney, without  having  previouuly  some  know- 
ledge of  his  general  characier  and  ability." 
But  the  fact  is,  there  are  dishonest  clients  as 
well  as  lawyers;  and  so,  I  suppose,  E.  H. 
would  say,  that  if  a  man  be  only  salisfied  with 
his  professional  adviser,  the  object  of  the  rules 
is  attained.  The  case  alluded  to  by  me,  in  which 
the  koneei  cUent  becomes  the  dupe  of  a  design- 
ing attorney,  is  left  wholly  unnoticed :  there 
are  many  such  cases ;  aye,  and  even  where  the 
client  and  lawrer  go  hand  in  hand  in  their 
scheme  of  rascality. 

As  to  the  error  into  which  E.  H.  would  re- 
represent  me  as  having  fallen,  by  stating  that 
an.  enquiry  into  mom  fitness  Would  tend  to 


raise  the  character  of  the  profession,  while  I 
have  admitted  that  dishonesty  is  a  disgrace  not 
to  the  profession,  but  the  man  alone  ;  I  would 
Remark,  that  I  set  out  by  alluding  to  the  ge< 
neriftl  opinion  of  ihepuhiic  as  to  such  conduct; 
and  their  inclination  to  attribute  to  the  law  as 
a  calling  the  fault  which  resides  in  individual 
members  of  it.  So  that  I  cannot  bnt  think,  that 
the  enquiry  I  recommend  would  be  useful 
in  raising  the  character  of  the  profession  in  the 
public  estimation.  And  surely,  though  no  one 
ought  to  be  answerable  for  the  misconduct  of 
his  fellow  practitioner,  or  blamed  for  it ;  and 
though  it  cannot  be  shewn  that  the  mal- practice 
of  some  of  its  members  is  a  disgrace  to  the  law 
as  a  calling,  yet  I  thmk  it  will  te  allowed,  that 
were  the  moral  character  of  the  candidates 
strictly  inquired  into,  mnch  of  the  pulilie  pre- 
judice would  be  removed ;  and  the  blame  and 
censure  of  ill  conduct  (if  such  were  then  prac- 
tised), would  be  thrown  where  it  properly  ought 
to  be,  on  the  party  gniltjr  of  it.  1  am  asked 
where  I  would  draw  the  hne?  Perhaps  this  is 
i  poijit  which  it  would  be  difficult  to  deter- 
mide,  but  it  is  not  impracticable.  In  the  se- 
lection of  any  individual  for  a  situation  of 
responsibility,  we  have  invariably  some  stan- 
dard whereby  we  estimate  his  fitness.  The 
public  would  never  blame  the  examiners  for 
Requiring  at  the  hands  of  him,  to  whose  ma- 
nagement the  most  important  of  all  public  da- 
ties  are  to  be  entrusted,  the  clearest  evidence 
that  he  is  morally  fitted  to  administer  so  res- 
ponsible a  trust.  As  to  the  cruelty  and  seve- 
rity of  the  master,  I  look  upon  it  as  the  last 
argument  which  can  be  adduced  in  favour  of 
£.  H.'s  proposition.  If  men  can  be  found  who, 
from  motives  of  interest  or  otherwise,  will  cer- 
tify (even  as  the  system  now  stands)  as  to  a 
mtai's/itneti  for  admission  as  an  attorney^  when 
he  IS  guiltv  of  conduct,  which,  if  pubficly  pro« 
claimed,  "would  brand  his  name  with  a  mark 
of  infamy  for  efcr,"  the  sooner  that  system  . 
is  altered  the  better.  It  is  this  palliation  of 
6rime, — this  false  delicacy  as  to  its  exposure, — 
this  whine  about  "  severity,"  which  perpetu- 
ates the  evil,  and  extends  the  effect.  ¥rhat  party 
could  tetttnnnbly  complain  of  the  plan  which  1 
recommend  ?  It  would  rest  with  the  candidate 
himself,  as  to  what  certificate  should  be  given 
of  his  character*  Hy.  Wn. 


WB6TMIN8TBB  SMALL  DBBTS  OODRT. 

Sir, 
Your  Correspondent  I.  H.,  in  his  letter  at  p. 
39^  of  the  present  vol.,  appears  to  me  to  mis^ 
Apprehend  the  intention  of  the  late  act  oh  this 
bubibct.  I  think  on  a  closer  perusal,  he  will 
find  its  object  is  not  to  compel  plaintiffs  to 
resort  to  the  Cdunty  Oourt  for  the  recovery  of 
debts  from  40«.  to  5/.,  but  merely  to  give  them 
the  option  of  so  dolnj;,  should  they  be  inclined. 
\  k  extends  the  jurisdictldn  of  the  Cocrnty  Court 
to  debts  Under  6/.,  and  then  goei  oa  to  say, 
(see  sec.  86,)  **that  notidng  herein  contained 
^hall  deitrfnf,  limii,  or  prefudice  the  jorisdic^ 
tion  of  his  Mijesty's  Coarts  of  Record  at 
Westminster^  or  other  courte  in  qNepwhereta 
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die  debts  sball  exceed  the  sum  of  40«.,  but  the 
laid  Coarts  respectively  shall  have  the  same 
powerf ,  privileges,  and  juntfitcthn,  4a  they 
bad  before  the  paasing  of  this  act.*' 

its  object  then  must  be  to  extend  the  luris- 
diction  of  the  County  Court,  without  dinamisii- 
inj^  that  of  his  Majesty's  ('ourts  of  Record, 
sod  therefore,  the  only  coustniction  which  the 
art  will  admit  of,  U,  that  it  intends  to  leave  it 
to  the  option  of  the  plaintiff  to  which  tribunal 
be  chooses  to  resurt. 
F>  P.  C, 

SUPERIOR  COURTS. 


%ax9  €%nnutiQt*i  Court. 
paACnci  m  bikkrdptcy. — sioomd  riAT. 

J  fiat  fji  tnnkraptcjf  tens  not  proi^cui^d  /or 
tttenfjf'/our  dnjf$,  unHfivt  dttys  more  eiapsed 
before  a  mhiaie,  discovered  on  the  iweniy- 
J0h  dity,  witi  rectified.    At  the  rjppiratian 
of  the  twenty^nme  duyt  another  solicilor,/of 
a  dijferent  creditor,  applied  for  a  new  fiat, 
which  teas  isMuetL    The  Lord  Chancellor,  on 
apoealf  confirmed  the  fiat  to  the  new  peti^ 
tioning  creditor,  and  ordered  the  firmer  to 
fie  annulled. 
This  was  an  appeal  from  an  order  of  the  Court 
of  Review  in  Bankruptcy,  which  permitted  a 
petitioQinir  creditor  to  sue  out   a  new  flat 
a^nst  a  banknipt  after  the  time  for  present* 
in^  a  former  fiat  to  the  same  creditor  had 
elapsed,  aud  9.  fiat  to  a  second  petitioninfif  cre- 
ditor was  bespoke  aji^aiust  the  same  bankrupt. 
The  bankrupt  was  a  trader,  residin|(  at  Poole, 
in  Dorsetshire.  On  the  24th  of  April  last,  a  »uli. 
citor  applying  for  Vifiat  for  a  petitioninjor  credi* 
tor,  stated  in  the  afmlavit  that  the  commissioner 
for  the  Poole  list  was  a  debtor  of  the  estate,  and 
that  it  would  be  expedient  to  direct  Xlitfiat  to 
the  next  nearest  list.    T^^fi'it  was  issued  and 
so  directed,  but  nothing  was  done  till  the  18th 
May,  when  it  was  discovered  that  the  statement 
respectiu^f  the  Poole  commissioner  was  founded 
on  s  misapprehension ;  and,  some  proceedinjc 
beinjT  threatened  by  thai  commissioner,  an  ap- 
plication  was  made  for  a  new  fiat,  to  be  directed 
to  the  commissioner  of  the  district.    This  ap- 
plication the  Bankruptcy  office  refused  to  grant, 
without  having  a  fresn  affidavit  and  other  papers. 
Fresh  papers  were  accordingly  sent  for,  but 
they  did  not  arrive  until  the  22d  of  May ;  and 
on  the  morning  of  the  :?dd  another  solicitor  ap- 
peared at  the  office,  claiming  9^fia1  in  the  name 
of  another  creditor,  which  was  ordered.    The 
Court  of  Review,  on  application  of  the  first  pe- 
titioning creditor,  directed  a  new  fiat  for  him. 
Mr.  Bethel  and  Mr.  bright,  for  the  creditor 
who  applied  for  the  secood  fiat,  contended  that 
as  the  first  had  not  prosecuted  hh  fiat  within  the 
Ic^  period  of  twenty-eight  days,  there  was  a 
ri^ht  m  their  client  to  have  the  management  of 
the  proceeding,  to  the  exclusion  of  the  pa^tr 
origmally  petitioning.    The  order  under  which 
tbey  claimed  was  t&X  of  Lord  Loughborough, 
iisoed  the  26th  of  June,  1 793,*  by  which  twenty- 

*  See  also  mo  orderof  LiOrd  Thutlow,  6  D^c. 


eight  days  were  allowed  a  petiti<mtiig  creditor 
to  prosecute  a  commission ;  aud  if  in  that  <\xatf 
and  one  day  further,  he  took  no  proceedings, 
then  a  commission  was  to  be  granted  on  the 
application  of  the  first  new  party  applying,  and 
to  the  exclusion  of  the  original  applicant.  In 
the  present  case  the  full  time  had  elapsed,  a 
new  commission  was  applied  for,  and  in  the 
course  of  being  issued ;  aud  although  the  Couit 
of  Review  had  thought  fit,  on  the  matter  being 
brought  under  its  consideration,  to  direct  that 
iXitfiat  to  the  first  petitioner  should  be  renewed. 
It  was  conceived  that  the  second  party  had  no^ 
the  exclusive  right  to  prosecute  his  fiat. 

Mr.  Stranston  and  Mr.  Anderdon,  for  the  ori- 
ginal  petitioning  creditor,  would  not  contend  that 
the  orde^of  the  Court  of  Review  could  b^  carried 
into  effect  by  the  prosecution  of  the  iwofiati, 
but  conceived  that  this  was  not  a  case  in  which 
their  client  was  to  be  excluded  under  the  order 
of  Lord  Loughftftrough .  The  first  fiat  had  been 
referred  to  the  Blandford  list,  under  an  impres- 
sion that  the  only  acting  commitislonef  of  the 
Poole  list,  was  disqualified  to  act ;  but  the  mo- 
ment the  mistake  was  discovered,  an  applica- 
tion was  made  to  the  Court  of  Review  for  leave 
to  sue  out  a  new  fiat,  and  on  that  leave  being 
given,  new  papers  were  sent  for,  and  every  pre- 
paration made  to  prosecute  the  commission. 
The  papers  did  not  arrive  till  the  twenty-eight 
days  expired.  As  the  delay  had  arisen  from  h 
mistake,  and  as  the  error  had  been  corrected 
under  the  authority  of  the  Court  of  Review  in 
Bankruptcy,  the  cade  did  dot  come  within  the 
order  referred  to,  and  the  first  petitioning  cre- 
ditor was  still  entitled  to  a  preference. 

1*he  Lord  Chancellor  saici  the  orders  of  the 
Court  of  Review  were  good  for  nothing,  unless 
sanctioned  by  the  authority  of  the  Great  Seal, 
and  therefore  the  application  made  to  that 
Court  had  no  bearing  on  the  question.  It  was 
clear  both  fititt  could  not  stand.  The  orders 
referred  to  were  decisive  on  the  point,  that  if  a 
commission  was  not  prosecuted  in  twenty-eight 
days,  and  a  day  further,  the  next  applicant  for 
a  commisdVon  was  to  be  preferred.    The  course 

Rursued  by  the  second  creditor  was  regular. 
Fo  reason  bad  been  given  for  a  departure  irom 
the  orders  in  favour  of  the  person  who  now 
sought  to  get  rid  of  their  effect.  He  had  ori^ 
gintdly  fallen  into  an  error  respecting  the  proper 
commission^  and  for  twcnty^five  days  he  took 
no  steps  to  correct  his  error,  or  prosecute  the 
fiat ;  and  after  discovery  of  the  error,  be  aU 
lowed  the  whole  time  limited  by  the  orders  !• 
elapse,  ivithout  profiting  by  the  discovery. 
There  was  Oo  pretence  for  allowing  the  fiat  !• 
the  first  creditor  to  be  proceeded  with,  lliat 
fint,  therefore,  must  be  aonnlled,  and  the  set. 
cond,  issued  to  the  next  petitioning  creditor^ 
must  stand.  With  respect  to  costs  (for  whieh 
the  eounsel  for  the  second  creditor  applied)^ 
his  Lordship  gaVe  leave  to  apply  for  them  to 
the  Court  of  Review. 

In  te  Scott,  at  Westminster,  May  97tb^ 
1837. 


1788,  acted  on  in  cm  parte  Afos/tfrniAM^a  Vea. 
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Siq>erior,C(mn$:  Lord  Chancellor ;  King's  Bench, 


PRACTICB. — INQUISITrOK  OV  LCNACY. 

j4n  Tfi^nitUion  finding'  0.  B.  of  mmotindmind, 
incapttble  of  managing  his  lands,  8fc,  but  cw- 
pable  of  taking  care  of  hiinsetf  is  contradiC' 
iory  and  bad ;  but  a  new  commission  moff  be 
issued  on  the  original  petition. 

The  Solicitor  General  and  Mr.  Shelford 
moved  to  quash  an  inquisition  of  lunacy,  by 
which  it  appeared  that  the  jury  found  George 
Bennett  to  be  of  unsound  mind,  and  incapalHe 
of  manajs^iDg  his  lands,  tenements,  heredita- 
ments, &c.  but  capable  of  takin/jf  care  of  him- 
self,  such  a  return  to  the  commission  was  in- 
consistent and  could  not  stand. 

Mr.  fFigram  opposed  the  motion. 

The  Lord  Chancellor  was  of  opinion,  that  the 
finding  was  bad,  but  rather  than  put  the  par- 
ties to  the  delay  and  expense  of'^  proceeaing 
again  from  the  bepnning,  he  would  direct  a 
search  to  be  made  by  the  secretary  of  lunatics 
for  any  precedent  for  issuing  a  new  commis- 
sion  on  the  petition  for  the  former  commis- 
sion. 

On  a  subsequent  day,  his  Lordship  said  se- 
veral precedents  were  found  at  the  secretary's 
office,  justifying  him  in  issuing  a  new  commis- 
sion on  the  original  petition,  and  he  therefore 
ordered  that  to  be  done  in  this  matter. 

In  re  Btrnnett,  a  lunatic,  —  At  Westminster, 
May  31st,  aud  June  3d,  1837. 

[Before  the  Four  Judges.] 

INFBRIOR  COtrRT.-*BRROR. 

Where  an  inferior  Court  has  pronounced 
anerroneous  judgment^  and  entered  it  of 
record^  this  Court  cannot  alter  that  judg^ 
went,  nor  remit  the  case  to  an  inferior 
Court,  but  must  reverse  it, 

j4  judgment  recorded  against  burglars  to  be 
transported,  is  an  erroneous  judgment.  In 
the  first  instance t  the  judgment  ought  to 
have  been  judgment  of  death. 

These  defendants  had  been  convicted  at  the 
Monmouth  sessions  of  the  offence  of  burglary, 
and  the  Chairman,  Lord  Granville  Somerset,  at 
once  passed  upon  them  sentence  of  transporta- 
tion. Bourne  for  seven  years,  and  the  two  others 
for  life.  That  sentence  was  recorded  against 
them  as  the  judgment  of  the  Court.  They  then 
brought  a  writ  of  error,  alleging  for  error,  that 
the  judgment  recorded  ought  to  have  been 
jodgment  of  death. 

Tie  Jttomey  General  ioT  the  Crown  ad- 
mitted the  error,  but  contended  that  this  Court 
was  at  liberty  either  to  correct  the  judgment, 
and  at  once  pronounce  a  proper  judgment  upon 
the  prisoners,  or  to  remit  the  case  to  the  ses* 
sions,  with  directions  to  them  how  to  deal  with 
it.  This  latter  course  had  been  pursued  in  the 
case  ef  The  King  v.  Garside,^  and  also  in  that 
of  The  King  v.  Jthoe.^  In  the  latter  case»  the 
defendants  had  been  convicted  at  the  Hereford- 
shire assizes,  for  a  murder  committed  in  Pem- 
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brokci»h1re,  which  was  an  ancient  Welch  coun* 
tv,  and  no  part  of  the  Lordship's  marches  in 
Wales  s  and  at  the  assizes,  they  moved  in  ur. 
rest  of  judgment,  that  the  26  Heu.  8,  c.  6.  did 
not  extend  to  all  the  principality  of  Wales,  but 
only  to  the  Lordship's  marches,  where  the  in. 
convenience  intended  to  be  remedied  by  that 
statute  was  recited  to  be.  I1ie  case  watt  bruu^^ht 
up  by  certiorari  to  this  Court,  and  after  hear, 
iug  counsel,  the  Judges  were  unanimously  of 
opinion,  that  the  Justices  of  assize  in  the  next 
I'^nglish  county  had  a  concurrent  jurisdiction 
throughout  all  Wales  with  the  Justices  of  tli« 
grand  sessions,  and  consequently  that  the  dc 
fendants  were  well  tried  at  Hereford.    Tbi> 
defendants  thereupon  received    sentence  of 
death,  and  were  executed  in  Kent  i$treet  by 
the  officers  of  the  Marshal.    The  panishroeot 
here  was  not  discretionary.  If  it  was,  the  Court 
woiild  look  at  the  record,  and  not  bein?  sc- 
quainted  with  the  circumstances^  would  not 
sentence  the  party  $  but  where,  as  in  this  ca>e, 
the  sentence  must  be  pronounced  at  all  erentii, 
this  Court  would  pronounce  it.    In  a  case  si- 
milar to  the  present,  Rejf  v,  NicholU,^  the 
Lord  Chief  Justice  was  of  opinion,  that  this 
Court  might  give  judgment  or  might  quash  the 
certiorari  quia  erronice  emantwit,  and  send  the 
case  to  the  Court  below,  with  directions  as  to 
what  judgment  ought  to  be  pronounced.    If 
an  inferior  Court  pronounced  a  ridiculous  judg- 
ment, as  that  any  prisoner  shall  walk  a  certain 
distance  with  peas  in  his  shoes,  this  Court 
would  not  let  such  prisoner  escape,  but  would 
pronounce  the  proper  sentence.    This  Court 
had  itself  pronounced  the  judgment  in  the  caso 
Of  The  King  v.  Lookup  A    In  the  case  of  The 
King  V.  Kenuforthy,^  this  Court  sent  the  case 
to  the  Court  below  to  give  judgment,  no  jud^- 
ment  having  been  there  properly  given,    la 
The  King  v.  Ellis,^  the  defendant  was  con- 
victed of  an  offence  for  which  the  punishment 
was  discretionary,  and  that  case  would  mote  I 
probably  be  relied  on  by  the  other  side,  because 
the  Court  then  reversed  the  judgment.    But 
that  case  differed  from  the  present,  for  there  I 
the  judgment  of  the  Court  below  had  been 
pronounced;  while  here,  the  judgment  passed 
by  the  sessions  was,  in  law,  no  judgment  at  all; 
and  this  case,  therefore,  more  nearly  resem-  I 
bled  the  case  of  The  King  v.  Kenworthy  than 
that  of  The  King  v.  Ellis.    The  punishioent 
here  was  certain,  not  discretionary ;  the  jud^^- 
ment  of  the  Court  below  was  altogether  bad, 
and  was  therefore  the  same  as  if  none  had  been 
given,  and  this  Court  might  therefore,  if  the 
prisoners  insisted  upon  it,  at  once  proceed  to 
give  the  proper  judgment. 

Mr.  Peacock,  on  behalf  of  the  prisoners,  ob. 
served,  that  in  all  the  cases  cited  where  this 
Court  had  remitted  to  the  Court  below,  or  had 
itself  passed  sentence,  no  judgment  had  pre- 
viously been  given.    Such  was  the  case  in  The 

c  2  Strange,  1227,  but  much  better  reported 
13£ast.412,  n. 
d  3  Burr.  1901. 
«  I  Barn.  &Cre8.  /M. 
'  5  Barn.  ^^^^^^  SJ^OOglc 
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King  t.  Jthoe  and  1%€  hlnff  ▼.  NtcholU,  But 
here  a  complete  judgment  had  been  given  and 
entered  of  record,  and  if  that  judgment  was 
uTODg,  the  sessions  had  no  power  to  pass  a 
fre<h  judgment.  If  the  case  now  went  back 
to  the  quarter  sesuons,  and  a  fresh  judgment 
was  pronounced,  there  would  be  two  judgments 
oQ  the  same  record,  which  would  be  clearly 
bad.  h  would  be  euually  bad,  if  such  second 
judgment  was  passea  by  this  Court.  In  The 
King'  ▼.  fFalcoitjn  the  judgment  omitted  an  es- 
sential part  of  the  punishment  required  by 
law,  and  was  therefore  held  to  be  baa,  and  th6 
Court  would  not  permit  any  amendment. 
The  King  v.  Ganide  was  not  at  all  in  point.  The 
jodginent  there  was  correct  enough^  and  all 
that  this  Court  did  was  to  award  execution  of 
it.  There  was  no  error  in  that  judgment ;  but 
here  the  error  was  admitted,  and  yet  the  Court 
was  asked  to  give  effect  to  the  judgment. 
There  was  no  case  whatever^  where  a  defen- 
dant  having  brought  a  writ  of  error  on  the 
jrround  that  the  judgment  was  erroneous,  this 
Court  had  given  the  right  judgment,  and  so 
amended  the  error  of  the  Court  below.  The 
case  supposed  by  the  Attorney  General  as  to 
the  Court  bdow  giving  judpnent  against  a 
prisoner,  to  walk  a  certain  distance  with  peas 
in  his  shoes,  was  a  strong  Case  to  shew  the  im- 
propriety of  remitting  to  the  Court  below,  or 
pronouncing  judgment  on  a  conviction  made 
m  it.  If  an  inferior  Court  could  be  so  grossly 
igoorant  of  law  as  to  pass  such  a  judgment,  it 
would  hardly  be  fit  to  receive  or  act  upon  the 
directions  o'f  this  Court;  and  therefore  the 
case  ought  not  to  be  remitted  to  its  juris- 
diction, while  it  was  equally  clear  that  this 
Court  ought  not  to  pass  judgment  on  a  convic- 
tion obtained  in  an  inferior  Court  that  had  so 
misconducted  itself,  for  it  must  be  manifest 
that  such  a  Court  could  not  be  relied  on  for 
having  given  the  prisoner  a  fair  and  legal  trial. 
The  case  of  The  King  v.  EUiiy  must  decide 
the  preaent.  lliis  Court  cannot,  in  the  pre- 
sent instance,  either  remit  the  case  to  the  ses- 
sions, or  pronounce  judgment  on  the  finding 
at  the  sessions ;  liut  was  bound  to  reverse  the 
judgment  which  had  been  unlawfully  pro- 
noaoced,  and  to  order  the  prisoners  to  be  dis* 
char<(ed. 

Lurd  Denmtm,  C.  J.,  after  stating  the  cir- 
cumatancea  of  the  indictment,  the  conviction, 
the  sentence,  and  the  certiorari,  said : — On  the 
one  baud,  it  is  contended  on  the  part  of  the 
Crown,  that  though  this  judgment  is  clearly 
wrong,  we  may  remit  the  record  and  direct  the 
quarter  sessions  to  pronounce  a  proper  judg- 
ment, or  that  we  may  take  upon  ourselves  to 
pronounce  such  a  judgment  as  we  know  on 
the  conviction  had  against  these  prisoners  to 
be  contrary  to  law.  As  to  the  first,  it  is  clear 
that  we  have  not  power  to  do  what  is  asked. 
It  cannot  be  said  that  there  is  no  Judgment,  as 
was  the  case  in  The  King  v.  Athoe,  If  the 
Court  below  had  in  the  first  instance  asked 
odr  directions  as  to  the  judgment,  we  might 
have  given  them ;  but  here  the  judgment  has 


s  4  Mod.  395. 


already  been  pronounced,  and  it  would  not  be 
proper  to  call  on  the  same  Court  to  pronounce 
any  other.  Then  the  next  question  is,  whether 
we  can  pronounce  another  judgment.  Now 
on  that  point  the  case  ^f  The  King  v.  EUie  is 
a  decisive  authority.  I  do  not  find  any  case  in 
point  shewing  that  we  may  pronounce  such  a 
judgment,  and  that  case  aisUnctly  declares 
that  we  may  not  do  so.  His  Lordship  here 
read  the  argument  of  the  counsel  for  the 
Crown  in  The  King  v.  Elite,  and  that  part  of 
Lord  Tenterden*e  judgment  applicable  to  this 
point : — **  Here  the  Court  below  has  passed  a 
judgment,  and  that  judgment  being  erroneous, 
we  think  there  is  no  ground  to  send  it  back  to 
be  amended."  His  Lordship  then  continued : 
It  never  occtrred  to  the  ve^  learned  counsel 
who  argued  that  case  on  the  part  of  the  Crown 
(the  present  Mr.  Baron  Parke)  to  contend  that 
this  Court  could  safely  amend  that  judgment 
which  it  was  called  upon  by  writ  of  error  to 
reverse:  he  contented  himself  with  arguing 
that  the  case  might  be  remitted  to  the  Court 
below ;  but  even  on  that  point,  this  Court,  in 
which  there  sat  Lord  Tenterden  and  Mr.  Jus* 
tice  Bttylev,  decided  urainst  him.  It  is  im- 
possible to  suppose  that  the  present  point 
would  not  have  been  taken  by  such  a  counsel, 
had  there  been  the  slightest  ground  to  believe 
that  it  could  have  been  put  forward  with  any 
chance  of  success.  It  appears  to  me,  there- 
fore, that  in  the  absence  of  all  direct  authority 
in  support  of  such  an  argument,  and  with  that 
implied  authority  against  it,  we  cannot  do 
what  is  now  asked.  The  judgment  of  the 
Court  below  is  for  this  purpose  conclusive  on 
us ;  and  we  must  say,  as  the  Court  did  in  the 
case  of  ne  King  v.  Ellis,  that  the  Court 
below  baring  passed  judgment,  we  cannot  re- 
mit the  case  to  have  that  judgment  altered, 
but  it  must  be  reversed. 

Mr.  Justice  Liiiledttle  concurred.— In  Haw<- 
kin^'s  Fleas  of  the  Crown,  tit.  Avoiding  judg- 
ment, was  this  passage,  "  If  the  judgment  of 
the  Court  below  is  erroneous,  it  niust  be  re- 
versed and  the  defendants  discharged ;  but  if 
only  the  award  of  execution  is  erroneous,  that 
may  "be  set  aside  and  a  proper  execution 
awarded."  ^ 

Mr.  Justice  Patieeon  concurred. — If  no 
judgment  had  been  given,  the  Court  might 
perhaps,  do  one  of  the  two  things  now  de- 
manded ;  but  the  judgment  had  been  entered 
here,  and  this  Court  could  now  only  alfirm  or 
reverse  it.  He  thought  that  the  case  of  The 
King  V.  Eilie,  was  decisive  on  this  point,  and 
that  the  judgment  of  the  Court  below  must  be 
reversed,  and  the  prisoners  discharged. 

Mr.  Justice  fFilliame  concurred. 

Rule  for  reversing  the  judgment  absolute.— 
Bourne  tndiwo  others  v.  The  King,  T.  T.  1837. 
K.  B.  F.  J. 

&infl*ir  dUntf)  practice  C«urt 

:     ATTORNEY. — EXAMINATION  OF  ARTICLED 
CLERK. — QUEStlONS.— examiners'  RULES. 

f/nn  articled  clerk  has  not  beet^ /krniihed  in 
due  time  with  the  questions,  pursuami  to 
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the  new  rulnfuf  ihe  purpate  of  e^aminti^ 
(ion,  in  cvMe^ucnce  of  (ke  Loatlon  ugettt^s 
HegHgencCt  the  Court  teill  fillofr  him  to 
§end  in  his  answers  rz/V^r  the  uswti  time, 
en  the  ferms  of  the  Lohrhn  agent  pnyiug 
the  expenses  of  the  application. 

Cowiing  applied  on  l>ehalf  of  un  articled 
clerk,  to  be  allowed  to  tend  in  hia  answert  to 
the  questions  propounded  by  the  examiners 
at  the  Incorporated  Law  Society*  altboiifirh  the 
day  for  sendiug  them  in,  aa  directed  by  ar 
raiifremeDts  of  the  examiners,  had  passed.  The 
affidavit  on  which  the  present  apptication  was 
flooded,  stated,  that  from  the  omission  of 
the  Lfondon  agent  to  the  attorney  with  whom 
the  clerk's  articles  had  been  served,  the  ques- 
tloDi  to  be  answered  had  been  sent  down  so 
late  into  the  country,  that  it  was  utterly  im- 
possilile  for  them  ti(  be  answered  in  such  time, 
aa  to  be  traasmitted  to  be  deposited  before  the 
day  fixed  by  the  examiners,  before  the  actual 
time  of  examination.    The  question?  had  been 
anawered,  and  had  been  transmitted  now.   The 
examination  had   not  vet   taken  place,  and 
therefore,  no  injurv  could  result.    It  was  also 
ta  be  remembered  that  this  rule,  which  re- 
qiiirad  the  answers  to  the  questions  to  be  sent 
iu  before  a  certain  time,  was  a  rule  made  by 
the  examiners  themselves,  and  not   by  the 
Judges.*    Perhaps  the  same  strictness  would 
not  be  applied  to  the  construction  of  them,  aa 
to  the  rules  made  by  the  Judges. 
'  Coiertdge,  J.,  thought  that  it  was  very  incon- 
vement  tut  penons  interested  in  these  rules 
would  not  make  themselves  acquainted  with 
their  provisions.    They  had  now  Iteen  in  force 
more  than  a  year,  and  yet  several  applications 
In  the  present  term  had  licen  made,  merely  on 
the:  ground  of  the  persons  who  had  not  com* 
plied  with  the  rules,  being  unacquainted  with 
their  provisions.    The  Courts  had  determined 
that  diidpp  those  otrcuinatances,  where  the 
deflation  from  the  rule  proceeded  fffom  igno- 
rance merely,  no  relief  would  be  given. 

OWiA^ '  observed  that  the  circumstances 
In  thia  case,  which  had  given  rise  to  the  omis- 
siim  in  the  present  case,  would  not  l)e  con* 
stdered  aa  amounting  to  ignorance  on  the  part 
of  the  person  applying,  and  therefore  did  not 
come  within  the  reason  of  the  determination 
of  the  Court,  to  which  allusion  had  been  made. 
Here,  the  fisult  arose  entirely  from  the  omis* 
aion  of  the  London  agent,  and  could  in  no 
way  |>e  attributed  to  the  applicant ;  and  the 
rule  in  question  was  one  of  tlie  examiners' 
rules  only.  The  determination  of  the  Court 
in  question,  could  only  be  considered  as  apply, 
ing  to  the  rules  which  the  Court  had  made. 

Coleridge f  J. — It  is  to  be  observed  that  the 
Court  will  not  deal  lightly  tvith  the  rules  made 
by.  the  examiners,  but  will  require  strict  obe- 
dience to  them.    If  the  examiners    are   to 


examine  the  clerks,  they  must  fix  some  period 
within  which  the  answers  are  to  be  sent  in. 
Under  all  circumbtnaces,  hoivever,  the  present 
iippIicatioQ  may  be  {rrantcd.  on  condition  of  the 
London  agent  paying  the  costs  of  this  applica- 
tion. 

Rule  granted  accordingly. — £jr  parte  Hoi~ 
A«j»//,  T.  T.  1837,    K.  B.  P.a 


*  This  is  not  strictly  correct,  for  though 
the  regulations  were  proposed  b^  the  Exam- 
iners, they  were  approved  and  sijifned  by  the 
Judges,  and  cannot  be  altered  without  their 
Ed. 


drcj^rqurr. 

FORM   or  188 CS. — ^APPLICATION  TO  JUD6B. 

The  substitution  of  1837  for  1B36,  as  the  date 
of  the  terit  t^  summons,  and  of  the  word  fie- 
fenduntfor  defendants,  and  (he  award  of 
venire  Mng  directed  to  the  "  (hen*'  Shrriffi 
in  the  issue,  are  irregi/ltirities  which  should 
he  amended  on  an  application  to  a  Judge  at 
Chambers,  and  not  to  the  Court, 

Hoggins  had  obtained  a  rule  for  setting  aside 
the  issue  for  irregularity.  The  irregularities 
were,  that  the  date  of  the  writ  of  summons  was 
stated  to  be  Nov.  1837»  instead  of  1836,  that 
the  word  defendant  was  used  frequently  instead 
of  defendants,  and  that  the  cooclutfion  was 
"thereupon  the  then  Sheriff  b command ed«'* 
&c. 

Cowling  now  shewed  cause,  and  contended, 
that  although  the  issue  was  irregular  in  these 
particulars,  yet  that  the  proper  course  wotUd 
have  been  to  apply  to  a  Judge  at  Chambers  to 
amend  it  at  the  cost  of  the  plaintiff*.  The  de- 
fendant's attornev  had  besides  accepted  the 
paper  book,  which  was  a  tacit  admission  that 
It  was  properly  made  up. 

Hoggins,  m  supporting  hia  rule,  urged,  that 
as  the  record  ivas  tramed  from  the  issue,  it  was 
of  the  utmost  importance  that  it  should  be  cor. 
rectly  made  up,  u>r  it  might  be  required  at  the 
trial  to  know  the  precise  date  of  the  suing  out 
the  writ  of  summons.  In  Peel  v.  fFard,  5  D. 
P.  C.  169,  the  Court  had  set  aside  the  issue, 
as  well  as  the  Judge's  order  to  try  the  cause 
be^Qre  the  Sheriff,  and  the  notice  of  trial*  be- 
cause the  issue  was  irregularly  drawn. 

Mderson,  B. — In  that  case  the  issue  was 
drawn  in  such  a  forui«  that  the  Judee  had  no 

Eower  to  make  the  order  for  trial  before  the 
heriff.  Here  the  irregularity  is  merely  an  in- 
formality. 

Hoggins, — ^The  issue  should  strictly  follow 
the  form  given  by  the  rule.  The  award  of 
9enire  is  besides  incorrect,  as  it  is  directed  to 
the  '*  then"  Sheriff. 

Jlderson,  B. — Peel  v.  fFard  is  no  authority 
for  this  case.  The  rule  must  be  discharged 
with  costs,  and  an  application  to  amend  the 
issue  at  the  cost  of  the  plaintiff  must  be  made 
to  a  Judge  at  Chambers. 

Rule  discharged. — [ken  v.  Plevin  and  others, 
p.  T.     1837     .Exchcq. 


Digitized  by 


Google 


NoiM  qf  the  We$k.^Ptmliamemi€iy  PnceedimgM. 


103 


NOTBS  OF  THE  WEEK. 


ATTORHETft    AVD   SOLICITORS     ADMISSION 
FBBS. 

Returns  have  been  ordered  by  the  House 
of  Commons  on  the  motion  of  l^lr.  Tooke, 
of  the  customary  and  other  fees  taken  in 
each  of  the  Superior  Courts  of  Law  on  the 
admission  of  attorneys  of  such  Courts  res- 
pecdvely  ;  and  of  the  expenses  incurred  in 
the  examination  of  clerks  previous  to  admis- 
sbo,  and  the  number  of  clerks  so  examined 
in  each  term ;  also  of  customary  and  other 
fees  taken  in  the  High  Court  of  Chancery 
on  the  admission  of  solicitors  of  that  Court ; 
and  of  expenses  incurred  in  the  examina- 
tion of  clerks  previous  to  admission,  and 
the  number  of  clerks  so  examined  in  each 
temi.  ~ 

TBS   TBIXITT   TERM   EXAMIKATION. 

We  understand  that  ninety-seven  of  the 
candidates  passed  their  examination,  and 
five  are  to  be  re-examined.  The  case  of 
one  candidate  stands  over  till  another 
term. 


PARLIAMENTARY  PROCEEDINGS. 


luawu  at  ftorM. 

BILLS  FOE  SSCOEO  BEADIK6. 

To  establish  Local  Courts.  ^ 

Education  and  Charities.     I  r     jd        i. 

Residence  of  Clei^.         J 
Judges'  Opinions. 
Concealment  of  Births. 
Shire-halla. 

TRIED  EBADINO. 

Recorders'  Courts. 

IN  COMMITTEE. 

Commis^ons  for  taking  Irish  and  Scotch 

Affidavits The  Lord  Chancellor. 

Municipal  Coiporations. 
TumjMke  Roads  continuance. 

IKouiTe  0f  Ctrmmonf . 

BILLS  TO  BE  BEOUGHT  IN. 

To  establish  Local  Courts... Mr.  Roebuck. 

To  abolish  Grand  Juries Mr.  Prime. 

To  extend  the  sufirage  of  Householders. 

Mr.  Hume. 
To  amoid  the  Marriage  Act.  Mr.  TVilks. 
Ptoish  Vestries— To  abolish  nural  Voting. 

Mr.  Wakley. 
To  amend  the  Law  relating  to'the  Property 
Qualification  of  Members. 

Mr.  Warburton. 
To  alter  and  amend  the  liaw  relating  to 
Mortgages  on  Ships  and  Vessels. 

Mr.  G.  F.  Young. 
To  amend  the  Uiw  of  Costs  and  the  Gene- 
ral Issue BirF  Poflock. 


To  enable  Tenants  §ak  Life  of  Estates  in 
Ireland  to  make  Improvements  in  their 
Estates,  and  to  charge  the  Inheritance 
with  the  Monies  expended  in  such  Im- 
provements  Mr.  Lynch. 

To  repeal  the  Septennial  Act,  1  G.  1,  c. 

38.    Mr.  Wm.  Waiiams. 

Mr.  D'Eyncourt. 

To  regulate  and  restrain  the  Power  of 
Judges  to  Commit  for  Contempt. 

Mr.  Charlton. 

FOB  SECOND  ERADINO. 

To  consolidate  and  amend  the  Laws  relating 
to  Copyright,  in  Books,  Musical  Compo. 
sitions.  Acted  Dramas,  Pictures  aud  En- 
gravings, to  provide  remedies  for  the  vio- 
lation thereof,  and  extend  the  Tenn  of 
its  duration    Mr.  Seijeant  Talfourd. 

To  declare  and  amend  the  Law  relating  to 
the  Custody  of  Children  of  tender  age, 
and  to  regulate  the  operation  of  the  Writ 
of  Habeas  applicable  thereto. 

Mr.  Seijeant  Talfburd. 

To  amend  the  Law  of  Controverted  Elec- 
tions   Mr.  C.  BuUeFw 

To  amend  the  Law  of  Patents. 

Mr.  Mackinnon. 

To  amend  the  Law  as  to  Offences  against 
the  Person     Mr.  A.  Trevor. 

For  regudating  the  Expenses  at  Elections, 

Mr.  Hume. 

To  consolidate  and  amend  the  Law  relating 
to  Bribery  at  Elections.        Mr.  Hardy. 

Repealing  Usury  Law  on  Bills  of  Exchange. 

Freemens'  Admission  Bill. 

Boundaries  of  Boroughs. 

Final  Register  of  Electors.*  Mr.  ElpHnstxxie. 

To  amend  the  Bankrupt  Laws. 

Solicitor  General. 

To  amend  Common  Fields  Act. 

IN  COMMITTEE. 

To  amend  the  Law  of  Wills. 

The  Attorney  General. 

SheriffiB*  Courts— To  extend  the  3  &  4  W. 
4,  c.  42, ''  for  the  further  Amendment  of 
the  Law,  and  better  Administration  of 
Justice." Captain  Pechell; 

For  the  better  Registration  of  Voters. 

llie  Attorney  General. 

Prisons  Regulations Mr.  Fox  Mauler 

For  fiaotlitating  the  Recovery  of  the  Posses<» 
sion  of  Tenements  after  the  determina- 
tion of  the  Tenancy Mr.  Aglionby, 

For  restraining  and  regulating  liie  holding 
of  Benefices  in  Plurality,  and  amending 
the  Laws  relating  to  the  Residence  of  the 
Clergy. 


•This  bill  was  withdrawn  last  wesk»  and  haa 
been  again  introduced.  .  . 
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OfFenoes    pfmishable    by    Transportation 
for  Life* 

Abolishing    the  punishment   of  death   in 
cases  of  forgery. 

Offences  against  the  person. 

Robbery  and  stealing  from  the  person. 

Burglary    and    stealing    in     a    Dwelling 
House. 

Crime  of  Piracy. 

Burning    or    destroying    Buildings     and 
Ships. 

Abolishing  the   punishment  of  Death  in 
certain  cases. 

Abolishing  the  punishment  of  the  Pillory. 

Ix>rd  John  Russell. 

For  extending  the  provisions  of  the  Uni- 
formity of  Process  Act.  Mr.  Elphinstone. 

To  regulate  the  Keeping  of  the  Public  Re- 
cords,    Mr.  C,  BuUer. 

To  allow  certain  expences  on  Coroners  In- 
quests. The  Solicitor  General. 

To  explain  the  Marriage,  and  Registration 
Acts   Lord  John  Russell. 

Highway  Rates^ 

Secular  Jurisdiction  of  York  and  Ely. 

COKSinBRATZOir  OF  REPORTS. 

For  amending    the  several  Acts  for  the 
Regulation  of  Attorneys  and  Solicitors. 

Mr.  Tooke. 

For  the  better  regulation  of  the  Offices  of 

Sheriff,  Undersheriff,  Deputy  Sheriff,  and 

Bailiff Mr.  Tooke. 

To  amend  the  Law  of  Debtor  and  Creditor, 
and  abolish  Imprisonment  for  Debt. 

The  Attorney  General. 

To  aboUsh  useless  Offices  in  the  Common 

Law  Courts^  and  Consolidate  the  Offices. 

Mr.  Seijeant  Gbulbum. 


NEW  RULE 

IN  THE  COMMON  LAW  COURTS. 

Trinity  Term,  1837. 


Thb  following  Rule  has  been  signed  by  all 
the  Judges  in  the  three  Common  Law 
Courts. 

ATTENDANCE  AT  THE  OFFICES. 

It  is  ordered.  That  from  and  after  the  last 
day  of  tbis  Term,  all  the  offices  (the  Rule" 
Office  excepted),  be  open  in  Term  time, 
from  eleven  in  the  forenoon  till  five  in  the 
afternoon,  and  not  in  the  evening.  • 

Ai^d  that  the  Rule  office  be  open  in  Term 
time,  from  eleven  in  the  forenoon  till  three 
in  the  afternoon,  and  from  six  till  eight 
in  the  evening. 

And  that  all  the  offices  be  open  in  vuca- 

*  In  the  Common  Pleas,  iostead  of  the  Rule 
Office  the  Secondaries  Office  is  substituted. 


tion,  from  eleven  in  the  forenoon  till  three 
in  the  afternoon,  except  between  the  tenth 
day  of  August  and  twenty-fourth  day  of 
October,  when  they  shall  be  open  from 
eleven  in  the  forenoon  till  two  in  the  after- 
noon only« 


THE  EDITOR'S  LETTER  BOX. 

We  have  completed  the  arranf^ements  for  a 
Country  Stamped  Edition  of  iLe  Legal  Observer^ 
the  first  No.  of  which  is  now  published.  Such 
Subscribers  as  desire  it  by  Poat,  willplease  to 
give  their  directions  accordingly.  The  price 
of  the  stamped  edition  is  ^d.  The  work 
in  ,  all  other  respects  remains  the  same ; 
and  the  London  subscribers,  and  those  who 
can  receive  it  by  the  Booksellers'  parcels,  may 
continue  it  at  the  same  price  and  in  the  same 
form  as  heretofore. 

The  List  of  Attorneys  to  be  admitted  in 
Michaelmas  Term  will  be  completed  in  an 
early  Number.  It  will  include  not  only  those 
who  gave  their  notices  in  due  time,  but  such  as 
obtained  leave  of  the  Court  to  he  entered  on 
the  list.  Some  were  refused  who  applied  too 
late. 

The  Degrees  of  Law  cannot  be  conferred  by 
the  College  mentioned  by  *'  Philonomos,"  but 
by  the  University  receniXy  chartered.  For  par- 
ticulars of  the  course  of  study,  and  amount  of 
expense,  we  must  refer  our  correspondent  to 
the  respective  Colleges. 

The  letter  of  M.  M,  J.  will  probably  appear 
next  week. 

We  will  attend  to  the  communication  of  E.'S. 
^  Several  writs  having  been  sent  to  the  High 
Sheriff  of  Radnorshire^  personally,  although 
the  names  of  the  Sheriff,  and  Under-sheriff,  and 
his  agent,  were  nut  up  at  the  proper  offices, 
and  inserted  in  their  proper  place  in  the  Legal 
Observer,  we  are  requested  to  state  that  the 
Under-sheriff  is  Mr.  Cecil  Parsons,  of  Pres- 
teigne,  and  his  agent  is  Mr.  Archibald  Rosser, 
4,  New  Boswell  Court,  Lincoln's  Inn.  War- 
rants  are  not  granted  in  London. 

We  are  requested  to  state,  for  the  informa- 
tion of  students  articled  to  members  of  the  In- 
corporated  Law  Society,  that  there  is  a  Society 
formed  for  the  discusnion  of  legal  questions^ 
which  meets  every  week,  and  that  on  reference 
to  the  Law  Society,  thev  will  learn  the  name 
of  the  Secretary,  who  will  give  any  farther  m^ 
formation  requured. 

We  have  been  obliged  to  defer  for  the  pre- 
sent, a  notice  of  Mr.  Tidd's  New  Practice, 
which  consolidates  his  several  Supplements, 
and  which  appeariB  to  have  been  prepared  with 
his  usual  accuracy  and  research. 

The  Suggestions  of  W.  A.  as  to  classing  the 
Candidates  at  the  legal  examinations,  shall  be 
given  in  an  early  Number. 


Printed  by  Eomdno  SrsTTiouB,  07,  CliBncery  Lane,  Lor- 
dun  {  and  published  by  John  Kicmaium  ft  Co.,  fM, 
Fleet  Strr^,  London.  Price  (W, ;  and,  Sumped,  7d. 
Friday,  IHU  June,  18517. 
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HoHAT. 


THE  PROGRESB  OP  LAW  REFORM. 


Wb  are  now  anivixig  at  that  period  of  the 
Seadon  of  FBrfiament,  when  the  real  boaineaa 
of  the  year  is  done.  Up  to  the  present  time 
nothing  has  been  completed.  No  act  rela- 
ting to  the  law  has  yet  passed ;  and  but 
little  progress  has  been  made  in  any  of  the 
law  bills.  Hiis  will  be  best  seen  by  our 
%reekly  account  of  them.  Let  us  collect, 
howerer,  the  little  information  we  can  give 
on  diis  sabject,  which  is  certainly  not  much 
to  our  8aidfl£BU;ltuii. 

The  bill  professing  to  abolish  useless  of- 
fices in  tiie  Courts  of  Common  Law,  has 
made  some  way ;  but  it  is  any  thing  but  the 
bin  we  could  haVe  wished.  When  shall  we 
mdeed  see  a  bill  to  abolish  useless  offices  in 
Courts  of  Justice }  When  shall  we  find 
the  suitor  and  the  practitioner  protected 
against  the  legal  rinetmristl  The  present 
bfll  not  only  leayes  too  many  officers  in  ex- 
istence, but  provides  ample  compensation 
for  the  large  sinecurists,  who  have  so  long 
obstructed  the  administration  of  justice.  In 
the  last  session.  Lord  Langdale  declared 
that  he  would  never  consent  to  a  bill  con- 
taining these  last  provisions.  Pertiaps  a 
more  complaisant  person  tnay  be  found  to 
move  the  Hll  in  the  House  of  Lords  this 
time;  but  at  any  rate  we  trust  that  it  will 
not  escape  his  Lordship's  attention.  We 
smeerely  hope  that  this  bill,  which  is  in 
&ct  little  better  than  a  job,  may  never  pass 
the  legislature ;  and  we  caU  the  attention  of 
the  profession  to  it. 

Captain  Pechell's  Bill  relating  to  the  ex- 
tension of  the  SherifTs  Courts,  passed 
through  a  stage  on  Wednesday ;  and,  con- 
trary to  eiq)ectation,  seems  likely  to  pasSi; 
Serjeant  Talfourd's  biD,  relating  to  the  Law  of 
Copyright,  will  not,  we  presume,  meet  with 
opposition  in  either  HQ\ise.     The  AYills  Bill 

VOL.  XIV, — wo,  402, 


still  renlains  in  conlmittee;  but  although 
some  of  Its  clauses  will  be  modified,  we  be- 
lieve that  it  vrill  pass  substantially  in  its 
present  shape.  So  also  will  the  Bills  rela- 
ting to  the  Criminal  Law.  The  Bill  for 
abolishing  Imprisonment  for  Debt  has  madd 
no  progress^ 

A  bill  has  ju$t  been  blx)ught  in  for  enabling 
the  Recorder,  in  certain  borottghs,  to  hold  a 
Court  for  the  recovery  of  small  debts.  We 
give  the  heads  of  this  bill  in  the  present 
number.  The  Court  is  to  have  a  jurisdiction 
oter  all  disputes  between  party  and  party, 
for  any  sum  of  money  not  exceeding  5/. 
We  have  long  considered  a  measure  of  this 
sort  to  be  necessary. 

The  question  relating  to  the  privilege  of 
the  House  of  Commons  to  pubUsh  its  pro- 
ceedings, which  arose  in  the  case  of  Stock- 
dale  v.  Hansard,  is  again  to  be  submitted  to 
a  Court  of  Justice  for  its  decision.  On  the 
point  first  arising,  we  examined  the  cases 
relating  to  it^  and  in  conclusion  we  ventured 
to  express  a  doubt  "  whether  the  ruling  of 
the  Lord  Chief  Justice  would  be  supported 
by  the  full  Court  ;"*  and  this  doubt  has  been 
borne  out  by  several  legal  and  parliamentary 
authorities  in  the  House  of  Commons,  lliere^ 
are,  however,  high  authorities  on  the  other 
side,  and  it  yet  remains  to  be  seen  whether 
the  Law  Lords  will  decide  for  or  against  Lord 
Denman.  We  are  very  desirous,  therefore^ 
to  have  the  question  brought  before  the  Supe- 
rior Courts,  and  decided.  Politics  have  been 
mixed  up  with  it,  in  its  discussion  by  the 
newspapers;  but  the  leaders,  of  all  parties, 
have  agreed  to  consider  it  as  a  question  of 
privilege,  and  not  as  a  party  question ;  and 
thus  it  will  be  viewed  in  a  Court  of  Law, 
and  also  in  the  House  of  Lords. 


•  13  L.  O.  307.    See  articles  on  the  sam^ 
question,  pp.  404  k  405. 
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Bomb  and  Covenmii  m  Rntrtdnt  of  Trade. 


BONDS  AND  COVENANTS  IN  RES- 
TRAINT  OF  TRADE. 


A  BOND,  covenant,  or  promise,  even  on  good 
consideration,  not  to  use  a  trade  any  where 
in  England,  ia  void,  as  being  too  general  a 
restraint  of  trade ;  but  if  such  bond,  cove- 
nant, or  promise,  be  not  to  use  a  tgrade  at  a 
particular  place,  it  is  good  ;*  and  it  seems  a 
bond,  covenant,  or  promise  not  to  use  a 
trade  with  particular  customers  by  name*  if 
founded  on  a  good  consideration,  is  ako 
valid> 

Where  the  condition  of  a  bond  was  that 
in  consideration  A,  would  take  B.  as  an  as- 
sistant in  his  business  as  a  suigeon,  for  so 
long  a  time  as  it  should  please  A-i  B, 
agreed  not  to  practise  within  ten  miles  of 
the  place  where  B,  lived,  the  bond  was 
held  good.*  So  also  is  a  bond  by  a  surgeon 
not  to  practise  within  twenty  miles  of  a 
place  ;^  and  the  condition  of  such  a  bond  is 
to  be  construed  by  an  admeasurement  by 
the  shortest  foot-path.* 

A  condition  of  a  bond  not  to  seek  orders  in 
certain  towns^  except  at  certain  times,  has 
also  been  held  reasonable/  And  an  agree- 
ment between  two  coach  proprietors  to  equa- 
lize their  fares,  is  not  illegal  as  beings  in 
restraint  of  trade  v 

A  trader  may  sell  a  secret  in  his  trade, 
and  restrain  himself  generally  from  the  use 
of  it ;  and  thus  a  specific  performance  was 
decreed  of  an  agreement  to  sell  the  good- 
will of  a  trade,  and  the,  exclusive  use  of  a 
secret  in  dying.^* 

An  agreement  for  the  sale  of  the  good- 
will of  a  trade,  does  not  import  restraint ;' 
but  where  on  the  sale  of  a  good- will  there 
was  an  undertaking  not  to  carry  on  the 
same  business,  and  to  use  the  b^t  endea- 
vours to  assist  the  purchaser,  it  was  held 
that  the  remedy  for  a  breach  of  it  was  an 
action  on  an  issue  quantum  damnificatus, 
and  an  injunction  against  proceeding  under 
a  judgment  for  the  consideration  upon  affi- 
davits before  answer  was  refused.  The 
only  certain  remedy  in  such  cases  is  for  the 
parties  to  fix  what  should  be  the  damages, 

•  Prufnell  v.  Coae,  AUen,  6? ;  1  Roll.  Abr. 
IB,  pi.  6  s  Mitchell  v.  ReynMs,  1  P.  Wma. 
181. 

b  Hemloche  v.  Blackstone,  2  Saund.  156. 
«  Davis  V.  Mason,  5  T.  R.  Il8. 
tf  2  Chit.  407. 

•  fFood  V.Dennett,  2  StBTk.S9. 
'  Homer  v.  Ashfnrd,  3  Bin^.  322. 

s  Htarn  v.  Griffith,  2  Chitt.  Rep.  407.  . 
b  Brysnn  f,  ffhitehead,  1  Sim.  &  Stu.  74. 

•  Harrison  v.  Gardner,  2Modd.  219. 


putting  them  in  the  shape,  not  of  apenalty. 
but  of  liquidated  damages.^ 

Where  the  defcndimt,  a  dentist,  cove- 
nanted, in  consideration  of  receiving  from 
the  plaintiff  professional  instruction,  and  a 
salary  determinable  at  three  months  notice, 
not  to  practise  within  a  district  of  two  kun- 
dred  miles  in  diameter  ;  this  covenant, 
though  limited,  was  held  unreasonable  and 
void.' 

The  latest  case  on  tlus  subject  is  Wa/tia 
V.  Day,™  in  which  the  plaintiff,  by  deed,  sold 
to  the  defendants  his  trade  and  business  as 
a  carrier  between  London  and  Wisbech ; 
and  in  consideration  of  the  covenants  therein 
contained  on  the  defendants' part,  covenanted 
with  them  that  he  would  not  thenceforth  dur- 
ing his  life,  exercise  the  trade  of  a  carrier, 
except  as  thereinafter  mentioned,  and  that 
he  would  thenceforth  during  his  life  faithfully 
serve  the  defendants  as  an  assistant  in  the 
trade  of  a  carrier;  and  the  defendants,  in 
consideration  of  the  before  mentioned  cove- 
nants, and  of  the  plaintiff's  foithful  services 
as  afturesaid,  covenanted  to  pay  to  him  a 
certain  weekly  sum  for  his  life.  In  an  ac- 
tion against  the  defendants  on  this  covenant, 
it  was  held  that  the  plaintifiTs  covenant  to 
serve  during  his  life^  was  good  in  law»  and 
that  the  covenant  in  restraint  of  hia  trade 
was  not  void,  inasmuch  as  he  was  not  abso- 
lutely restricted  from  carrying  on  the  trade, 
but  only  from  carrying  it  on  in  any  other 
way  than  as  an  assistant  to  the  defend-  i 
ants.  Lord  Abinger,  G.  B.,  in  giving  i 
judgment  said,  "  It  was  urged  that  as  the  | 
contract  is  to  serve  for  life,  it  is  Dlegal.  | 
There  is  no  authority  for  that  position,  and 
I  know  of  no  principle  tiiat  makes  it  so ;  on 
the  contrary,  my  brother  Parke  has  referred 
me  to  a  case  in  Viner,  (15  Vin.  Abr.  323,) 
tit.  Master  and  Servant,  (n.  5}  in  which  it 
is  laid  down,  that  in  order  to  maintain  an 
action  against  a  person  who  contracts  to 
serve  for  life,  the  contract  must  be  by  deed. 
The  judgment  of  the  Court  in  fovor  of  the 
plaintiff  is  sufficienUy  sustained  by  the 
authorities  that  were  cited  in  the  course  of 
the  argument,  and  especially  the  case  of 
Mitche/l  V.  Reynolds,  1  P.  Wms.  181. 
The  rule  of  law  is,  that  a  contract  in  ge« 
neral  restraint  of  trade  is  void,  as  being 
against  the  policy  of  law;  but  if  the  con«- 
tract  be  made  on  sufficient  consideratioo, 
and  the  public  gain  8on\e  advantage,  it  will 
be  good.     Suppose  a  man  engaged  in  trade. 


k  Shackle  v.  Baker,  14  Ves.  468. 
>  Horner  v.  Graves,  7  Bing.  "36. 
"»  2  Mee.  &  Well.  273. 
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if  deaiioas,  when  old  age  approaches,  of  sel- 
ling the  good- will  of  his  btxsiness — why  may 
he  not  bind  himself  to  enter  into  the  service 
of  another,  and  to  trade  no  more  on  his  own 
account?  So  long  as  he  is  able,  he  is 
bound  to  render  his  services ;  and  it  cannot 
be  said  to  be  a  contract  in  absolute  res- 
traint of  trade,  where  he  contracts  to  serve 
another  for  his  life  in  the  same  trade.  On 
these  grounds,  we  think  there  is  a  sufficient 
consideration  to  take  the  case  out  of  the 
general  rule  of  law.*'  Judgment  was  con- 
sequently given  for  the  plainti£F, 


THE  PROPERTY  LAWYER. 


A  wife's  bquitt. 

Wbbrb  property  belonging;  to  the  wife, 
though  in  iti  nature  legal,  becomes  from  col- 
lateral circumstances  the  subject  of  a  suit  io 
equity,  (£>  parte  Blngden,  2  Rose,  25 1 ;  Adana 
V.  Pierce,  3  P.  Wms.  11 ;  Oirell  v.  Probari, 
2  Ves.  JIun.  680^)  and  a/orlforf,  where  the  pro- 
perty is  wboUy  equitable  in  its  nature, — as  a 
share  of  an  intestate's  effects,  or  money  paid 
into  Court  which  belongs  to  the  wife, — if  the 
husband  or  his  assignee  applies  to  a  Court  of 
Sqnily  for  the  recovery  of  it,  the  Court  will 
stipulate  that  a  pronsion  shall  be  made  out  of 
is  for  hia  wife  and  children.  3  P.  Wms.  639. 
H^rrimn  v.  Buekle^  Stra.  238 ;  Maoauiey  v. 
PkHipe,  4  Yes.  17.  (See  the  cases  collected,  8 
Byth.  Convey,  bv  Stewart,  342.J  But  this 
equity  attaches  only  on  the  person  of  the  hus- 
band, and  not  on  the  estate.  Thus,  where  after 
the  marriage  of  a  female  ward,  a  settlement  ivas 
made  under  the  direction  of  the  Court,  for  the 
benefit  of  the  wife  and  children  of  the  mar- 
riage, of  a  moiety  of  a  plantation  in  Demerara, 
of  which  the  wife  was  seised  in  fee  at  the  time 
of  Uie  marriage,  and  the  husband  and  wife 
afterwards  mortgaged  the  estate  to  persons 
having  full  notice  of  the  settlement,  by  the 
law  of  Demerara,  the  settlement  was  a  nullity, 
and  in  no  manner  affected  the  rights  and  pow. 
ers  of  tibe  husband  and  wife  over  the  estate. 
Sir  John  Lench^  M.  R.,  held  tliat  the  mort- 
gage was  valid.  It  was  admitted  in  the  argu* 
meat  that  no  authority  could  be  found  dirpctly 
applicable  to  the  case.^"  I  incline  (said  his 
Honor)  to  think,  that  if  this  moiety  of  the  plan- 
tation were  unincumbered,  and  a  bill  were  filed 
by  the  wife  for  the  sale  of  it,  and  for  the  in?e8t- 
ment  of  the  money  produced  bv.the  sale  upon 
the  tnuta  of  the  settlement,  tne  Court  might 
give  the  relief  thus  prayed,  upon  the  ground 
that  it  would  efi'ectuate  the  actual  purpose  of 
the  Court  in  directing  the  settlement  But  the 
settlement  as  executed  does,  by  the  law  of 
Demerara,  in  no  manner  affect  the  right  and 
power  of  the  husband  and  wife  over  the  estate, 
and  leaves  them  with  the  same  absolute  owner- 
^ship  that  they  would  have  had,  if  there  had 
lieen  no  seuleroent.    The  equity  of  the  wife 


appears  to  roe,  therefore,  not  to  be  attached  to 
the  estate,  but  to  the  person  of  the  husband 
by  reason  of  his  contracts,  and  to  give  the  wife 
a  right  only  to  claim  an  equivalent.    It  is  true 
that  if  the  estate  had  not  been  incumbered,  the 
proper  equivalent  would  have  been  the  sale  of 
the  estate,  and  the  investment  of  X\x€  money 
upon  the  trusts  of  the  settlement ;  and  upon  a 
suit  for  that  purpose  the  equity  of  the  wife 
would  attach  upon  the  estate ;  but  not  until 
such   hill   filed,  because    another  equivalent 
might  have  been  provided  by  the  Court.     To 
illustrate  this  distinction,  let  it  be  supposed 
that  the  husband  in  this  case  had  been  the 
apparent  owner  of  two  estates  of  equal  value, 
and  had,  under  the  direction  of  the  Court, 
made  a  settlement  of  the  estate  A,,  and  the 
trustees  of  the  settlement  had  afterwards  been 
evicted  of  this  estate  by  the  defect  of  the  hus- 
band's title.    There  can  be  no  doubt  that  if 
the  husband  remained  the  owner  of  the  estate 
^.,  upon  a  bin  filed  by  the  wife,  the  Court 
would  compel  a  settlement  of  the  estate  to  the 
former  uses,  and  the  ^fe  would  then  have  an 
equitable  interest  in  the  estate  B.    But  until 
Such  bill  filed,  tliie  hiisband  would  remain  the 
absolute  owner  of  the  estate  B,^  and  could 
effectually  sell  or  charge  it,  although  the  pur- 
chaser had  full  notice  of  the  prior  settlement 
of  the  estate  A.  and  the  eriction  of  the  trus- 
tees from  that  estate ;  because  the  equity  of  the 
wife  was  personal  to  the  husband,  and  did  not 
attach  upon  the  estate  B.    My  opinitm,  there- 
fore, in  this  case  is,  that  here  the  equity  of  the 
wife  attached  only  to  the  person  of  the  hus- 
band, and  not  upon  the  estate ;  and  that  the 
defendants,  the  mortgagees,  although  having 
full  notice,  are  not  affected  by  that  equity. 
Moriin  v.  Martin,  2  Russ.  &  M.  607. 


PRACTICAL 


POINTS    OF 
INTEREST. 


GENERAL 


ADTAMCINO  CAUSE  IN  BQCITY. 

Wb  call  attention  to  the  following  case.  We 
think  the  practice  here  resorted  to  should 
be  followed  in  every  case  m  which  the  decree 
is  of  course. 

Mr.  Pemberton  moved  for  leave  to  have  a 
cause  advanced  for  the  purpose  of  taking  a 
decree,  which  would  be  quite  of  course.  The 
motion  was  opposed  by  the  defendants,  the 
accounting  parties,  upon  no  ground,  as  he 
believed,  except  the  desire  of  putting  off  the 
period  of  taking  the  accounts. 

Mr.  KinderiSey  said  he  was  instructed  to 
oppose  the  motion.  The  accounts  were  of  a 
complicated  nature,  and  the  defendants  desired 
some  further  time  before  going  into  the 
Master's  office. 

The  Master  of  the  Rolls  enquired  whether 
the  Counsel  for  the  plaintiff  was  ready  to  certify 
that  this  was  a  proper  cause  to  be  heard  as  a 
short  cause ;  and  Mr.  Pemberton  having  replied 
in  the  affirmative,  his  Lordship  directed  that, 
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Upon  sbeh  certificate  being  mad0,  the  cause 
"should  be  set  down  for  the  next  day  of  'short 
eauses.  Where  a  cause  was  proper  to  be  heard 
as  a  short  cause,  and  the  defendant  or  his 
solicitor,  opposed  its  being  so  heard,  merely 
for  the  purpose  of  putting  off  the  day  of  ac- 
countihg,  great  inconvenience  to  the  suitor 


consent  of  the  solicitor  for  the  defendant  to ' 
the  cause  being  set  doivn  to  be  heard  as  a 
short  one  «  and  his  Lordship  intimated  that  it 
might  be  expedient  to  lay  down  a  gtoeral  rule 
by  which  that  inconvenience  might  be  pre- 
Vented.    Mountfotd  v.  Cwptr^  \  Keen,  464. 


at  such  other  and  more  frdqtiebt  times  ad  hi8 
Majesty  shall  be  pleased  to  direct 

2.  Judge, — That  the  recorder  of  every  bo» 
tough  in  which  any  court  of  requests  shall  be 
holden,  according  to  the  provisions  of  this  act, 
shall  hold  the  same  at  ul  such  and  the  same 
times  as  any  court  of  sessions  of  the  peace 


resulted    from  the  rule,  which  required  the :  shall  be  holden  in  and  for  the  same  borough, 


NEW  BILLS  IN  PARLIAMENT. 


SHALL  DBBt  COURTS. 

^Hts  is  a  bill  to  enable  the  recorder  in  cer- 
tain boroughs  to  hold  a  court  for  the  recovery 
of  small  debts,  tt  recites  that  it  is  expedient 
to  provide  for  the  more  cheap  and  expeditious 
recovery  of  small  debts ;  ana  proposes  to  en. 
fM:t  as  follows : 

1.  That  the  coundl  of  any  borough^  in 
and  for  which  a  separate  court  of  ouarter 
sessions  of  the  peace  is  or  shall  be  holdett  by 
virtue  of  any  grant  made  or  to  be  made  by 
his  Majesty  under  and  by  virtue  of  the  5  &  6 
W.  4,  c.7&»  beinf^  "An  act  to  provide  for  the  Re^ 
gulation  of  Municipal  Corporations  in  England 
and  Wales/'  which  shall  be  desirous  that  a  court ' 
for  the  recovery  of  small  debts  in  a  summary 
way  shall  he  holden  in  such  borough,  shall 
signify  the  same  by  petition  to  his  Majesty  in 
council,  settinnf  forth  the  grounds  of  the  appli- 
cation, what  salary  is  already  paid  to  the  recor- 
der, and  what  additional  salary  they  are  willing 
to  pay  him  in  that  behalf,  ana  stating  whether 
there  is  any  court  of  requests,  court  of  con- 
science or  other  court  for  the  recovery  of  small 
debts  within  the  said  horouKh  %  and  if  so^  refer- 
ing  to  the  act  or  acts  by  which  the  same  is 
established,  reg[ulated»  or  in  anywise  afi^scted ; 
and  thereupon  it  shall  be  lawful  for  his  Majes- 
ty, if  he  shall  think  fit  to  comply  with  the  re- 
quest of  the  said  petition^  to  grant  that  a  court 
for  the  recovery  of  small  debts  in  a  summary 
way  shall  thenceforth  be  hDlden  in  the  said 
borough,  and  such  court  shall  be  holden  ac- 
cordingly-, and  shall  be  called  the  court  of  re- 
a nests  of  the  said  borough :  provided,  that  if 
le  council  of  such  borough  shall  be  desirous 
that  the  said  court  of  requests  so  sought  to  be 
established  shall  be  holden  at  other  and  more 
frequent  times  than  the  court  of  sessions  of 
the  peace  in  and  for  the  same  borough,  they 
shall  signify  the  same  in  such  petition  as  afore- 
said, or  in  some  sulisequent  petition,  stating 
the  times  at  which  they  wish  the  said  court  of 
requests  to  be  holden,  and  the  rate  of  salary  Which 
thev  are  willing  to  pay  to  the  deputy  Judge  of 
such  court  in  that  behalf;  and  thereupon  it 
shall  be  lawful  for  his  Majesty,  if  he  shall  so 
think  fit,  to  order  and  require  that  the  said 
court  of  requests  shall  be  holden  as  well  at  all  [ 
such  and  the  same  times  as  the  court  of  sessions 
xii  the  peace  in  and  for  the  same  hnrough  as  | 


and  at  such  other  and  more  freauent  times,  if 
anj^,  as  the  said  recorder  in  his  aiscretion  may 
thmk  fit,  or  as  his  Majesty  shall  think  fit  to 
direct  $  and  such  recorder  shall  sit  as  the  sole 
Jndge  of  the  said  court  of  requests,  and  shall 
have,  exercise  and  enjoy,  as  such  Judge,  th^ 
same  powers,  privileges  and  immunities  as  the 
Judge  of  any  cuurt  of  record,  and  shall  have 
the  power  to  fine  or  commit  for  any  contempt 
of  couk-t  as  fully  as  any  court  of  record  :  and 
that  every  such  recorder  from  time  to  time 
may  make  rules  for  regulatin|^  as  well  the 
practice  of  such  court  over  which  he  presides 
as  the  keeping  of  the  accounts  and  the  regis- 
tering of  the  proceedings  thereof,  and  for 
regulating  the  duties  of  the  clerk  and  other 
officers  of  the  said  court,  and  the  management 
and  practice  of  the  office  of  such  clerk ;  but 
so  that  no  such  rules  shall  be  of  force  until 
they  shall  have  been  allowed  and  confirmed  by 
one  or  more  Judges  of  the  superior  courts  of 
common  law  at  Westminster. 

3.  Deputy  Judge.-^Thvit  in  every  borough 
in  which  his  Majesty  shall  be  pleased  to  direct 
that  such  court  of  requests  shall  be  holden  at 
any  other  and  more  frequent  times  than  the 
court  of  sessions  of  the  peace  in  and  for  the 
same  borough>  it  shall  be  lawful  for  the  recor- 
der  of  the  said  borough,  and  he  is  hereby 
empowered  under  his  hand  and  seal,  to  appoint 
a  deputy,  being  a  barrbter  of  five  years'  stand- 
ing,* to  act  for  him  in  his  absence ;  and  such 
deputy  shall,  in  the  absence  of  the  recorder, 
have  aU  such  and  the  same  powers  as  are 
by  this  act  conferred  on  the  recorder,  and  shall 
be  styled  the  Deputy  Judge  of  the  Court  of  Re- 
quests of  the  said  borough ;  and  in  such  case 
it  shall  be  lawful  for  his  Majesty  to  direct  that 
a  salary  at  a  rate  not  exceeding  that  stated  in 
the  petition  of  the  council  snail  be  paid  to 
such  Deputy  Jud^e  by  the  treasurer  of  such 
borough  out  of  the  borough  fund :  Provided 
nevertheless,  that  the  recorder  of  every  bo- 
rough in  which  a  court  of  requests  shall  be 
holden  according  to  the  provisions  of  this  act, 
shall  and  is  hereby  requiredi  except  in  the  case 
of  sickness  or  unavoidable  absence,  to  hold  the 
said  court  at  all  such  and  the  same  times  as 
any  court  of  sessions  of  the  peace  shall  be 
holden  in  and  for  the  same  borough :  Provided 
also,  that  in  the  case  of  sickness  or  unavoid- 
able absence  of  such  recorder^  in  case  there 
shall  be  no  such  deputy  Judge,  or  of  such 
deputy  Judge,  such  recorder  riiall  be  em- 
powered under  his  hand  and  8eal>  with  the 
consent  of  the  council  of  such  borough,  to 
appoint  a  fit  person,  beluff  a  barrister  of  five 
years  standing,  to  act  as  Judge  at  the  court  of 


•  Power  should  also  be  given  to  appoint  a  soa 
lieltor  of  ten  years'  standing.    Bo. 
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vtqiietto  thftn  next  to  be  holden,  and  no  longer 
•r  otherwise. 

4.  The  mayor  may  open  and  adjourn  the 
coart. 

5.  To  be  held  in  Town  HalK 

6.  €oancil  of  the  borough  to  appoint  clerk 
and  officers. 

7-  Duty  of  clerk.  Process  how  to  be  signed. 

8.  Duty  of  officers. 

9.  Mode  of  serving  process^  &c. 
iO.  Officers  responsible. 

11.  Fine  on  officers. 

12.  Officers  may  be  dismissed. 

13.  Venue.  The  proceeding  against  pecsons 
acting  under  this  act.  Notice  of  action.  Ge- 
neral issue.    Tender  of  amends,  &c. 

14.  Table  of  fees. 

15.  Table  of  fees  hung  up  in  court. 

16.  Clerk  to  account. 

17.  Clerk  ol  court  to  pay  monies  over  to 
the  treasurer  of  the  borough. 

18.  Account  of  suitors'  fund  to  be  made 
out  annually. 

19.  Fines  to  be  paid  over  to  the  treasnrer  of 
the  borough. 

20.  Treasurer  to  enter  recdpts  and  pay- 
ments in  a  book. 

21.  Summary  remedy  agsdnst  clerk  or  treap 
surer  for  not  accounting.  Proviso.  Remedy 
by  action. 

22.  JitfrtM/tV<f0fi.— That  it  shall  be  lawful 
for  every  court  of  requests  which  shall  be 
bolden  in  any  borough  under  the  provisions  of 
this  act,  and  the  same  is  hereby  authorized 
and  required  to  entertain,  decide  and  determine 
all  disputes  and  differences  between  party  and 
party  for  any  sum  of  money  not  exceeding  &ve 
pounds  in  all  actions  of  dent  on  simple  cod- 
tract  arising  within  such  borough,  or  within 

miles  of  such  borough,  except  as  here- 
inafter contained:  Provided  alivays,  that  in 
every  case  provided  in  this  act,  the'distance  of 

miles  shall  be  computed  by  the  nearest 
public  road  or  wav  by  land  or  water  to  the 
boundary  of  such  borough. 

23.  Debti  Mciuded.-^ThaX  nothing  in  this 
act  contained  shall  extend  or  be  construed  to 
extend  so  as  to  enable  any  such  court  to  de- 
termine or  decide  the  right  or  title  to  any 
lands,  tenements  or  hereditamenis,  or  real 
estates  whatsoever,  or  to  determine  or  decide 
any  action  wherein  the  title  of  the  freehold  or 
lease  for  years  of  any  lands,  tenements  or  he- 
reditaments, or  of  any  chattels  real  whatsoever, 
or  wherein  any  franchise,  privilege  or  chartered 
rights  of  any  person  or  body  politic  or  corpo- 
rate, or  wherein  the  validity  of  any  bankruptcy 
shall  be  brought  or  come  in  question,  or  to 
entertain  or  determine  any  action  brought  or 
founded  on  any  bye-law  or  on  any  agreement 
byway  of  composition '  for  or  by  way  of  re- 
tainer of  tithes,  or  anjr  action  in  respect  of  any 
rent-charge  payable  instead  of  tithes,  or  any 
action  for  the  recovery  of  any  debt  that  shall 
arise  by  reason  of  the  occupation  of  lands, 
tenements  or  hereditaments  situate  elsewhere 
than  within  the  said  borough,  or  any  action 
for  the  recovery  of  any  premium  on  any  policy 
of  insurance,  or  for  ttie  recovery  of  any  sum 


being  the  balance  of  any  account  originally 
exceeding  tve  pounds,  or  for  the  recoverjr  of 
any  sum  due  for  any  toll,  custom  or  duties,, 
tax-rate  or  cess,  or  for  the  recovery  of  any 
sum  or  call  due  in  respect  of  any  share  in  any 
work  or  project  undertaken  or  carried  on  by 
any  company  or  corporation. 

24.  Bemtindt  not  to  be  tpHt. -^That  nothing 
herein  contained  shall  extend  or  be  construed 
to  extend  so  as  to  enable  any  plaintifTto  split  or 
divide  any  cause  of  action  where  the  whole  sum 
that  shall  happen  to  be  due  and  owing  shall 
amount  to  more  than  five  pounds,  in  order  that 
the  same  may  be  made  the  ground  of  two  or 
more  actions  for  the  purpose  of  bringing  sucli 
actions  mthin  the  Jurisdiction  of  any  such  court 
of  requests:  Provided  nevertheless,,  that  if  in. 
any  action  the  whole  sum  that  shall  appear  to. 
be  duo  and  owing  to  the  plaintiff  from  ihe  de- 
fendant shaU  exceed  tiie  sum  of  live  pounds, 
then  and  in  every  such  case  the  said  recorder 
shall  and  may,,  on  such  plaintiff  adducing  satis- 
factory proof  respecting  such  debt,,  adjudge, 
and  order  such,  sum  to  Uie  plaintiff  not  exceed- 
ing five  pounds,  as  to  the  said  recorder  shall 
seem  just  and  reasonable  in  that  behalf,  and 
such  sum  shall  in  the  judc^menlt  or  decree  of 
the  said  court,  be  declarea  to  be  and  shall  be 
in  ft^l  discbarge  gf  all  demands  from  the  de- 
fendant to  the  plidntiff  in  respect  of  such  deltt. 
or  cause  of  action  as  aforesaid^  and  the  plaintiff 
shall  be  precluded  from  afterwards  proceeding 
in  the  s^me  or  in  any  other  court  for  or  on 
account  thereof:  Provided,,  that  it  sliall  be 
lawful  for  every  plaintiff,  at  any  time  before 
judgment  has  oeen  pronounced,  to  withdrjiw. 
his  action. 

25.  ^Ao  may  sue, — ^That  in  every  court,  of 
requests  that  shall  be  holden  in  any  borough 
according  to  the  provjsiona  of  this  act, J t  shall, 
be  lawful  for  any  person  whatsoever,  whether 
residing  within  the  said  borough  or  elsewhere,^ 
to  commence  and  prosecute  any  action  for  any 
debt  due  or  owing  to  or  demanded  by  him, 
either  in  Uu  own  right  or  in^  the  right  of 
any  other  person ;  provided  the  debt  so  due, 
owing  or  demanded,  shall  be  one  for  the  reco- 
very  of  which  an  action  may  by  this  act  be 
entertained  and  determined  by  such  court : 
And  prorided  further,  that  the  person  froni 
whom  the  said  debt  shall  be  due,  owing  or 
demanded,  or  who  shall  be  sought  to  be 
charged  theremth,  shall  be  subject  to  the  pro- 
cess of  ihe  court  according  to  the  provisions 
hereinafter  contained.. 

26.  fFho  may  be  sued.-^ThtiX^  every  person 
being  a  burgess  of  any  borough  in  which  a 
court  of  requests  shall  be  holden  by  virtue 
of  this  act,  and  every  person  residing  or  inha- 
biting within  the  siud  borough  or  within  seven 
miles,  or  keeping  or  nsiuj^  any  house,  ware- 
house, wharf,  quay,  countmg-house,  chambers, 
lodging,  office,  st^op,  shed,  stall  or  stand,  ship, 
vessel  or  boat,  ox  emplojed  working  or  seek- 
ing a  livelihood,  or  trading  or  dealing^  within 
the  said  borough»  or  using  or  frequenting  any 
market  in  the  same,  shall  be  subject  to  the 
process  of  the  said  court,  and  may  be  sued 
therdn  to  judgment  and  execution.  . 
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^  27.  AttwneyM  noi  privUeged.'^Thht  no  pri- 
vilege shall  be  allowed  to  exempt  any  person 
from  the  jurisdiction  of  any  court  of  requests 
on  account  of  his  being  a  barrister,  an  attorney, 
or  solicitor  or  anv  other  officer  of  any  court  of 
law  or  equity  at  Westminster^  or  of  any  other 
court  whatsoever;  but  that  all  barristers,  at- 
torneys, solicitors  and  officers  shall  be  subject 
to  the  process  of  every  court  of  requests,  in  the 
same  manner  as  any  other  persons  are  subject 
to  the  same  by  this  act  or  otherwise,  and  may 
be  sued  therein  to  judgment  and  execution. 

28.  Minors, — ^That  in  every  borough  in  which 
a  court  of  requests  shall  be  holden  according 
to  the  provisions  of  this  act,  in  every  case  where 
a  debt  not  exceeding  five  pounds  shall  have 
been  contracted  for  necessaries  by  any  person 
under  the  age  of  twenty-one  vean,  being  a 
person  subject  to  the  process  of  the  said  court 
of  requests  according  to  the  provisions  of  this 
act,  and  such  debt  would  be  recoverable 
against  such  person  at  his  coming  of  age 
in  any  court  otcommon  law,  it  shall  oe  lawful 
for  the  person  to  whom  such  debt  shall  be 
due  to  sue  and  recover  the  same  in  the  said 

court,  in  the  same  manner  as  if  the  person  b 


■son  bv 
whom  the  debt  shall  be  contracted  were  of  full 
age ;  and  that  in  every  case  where  any  wi^es 
or  other  debt  not  exceeding  the  sum  of  five 
pounds  shall  be  due  to  any  menial  servant  or 
other  person  under  the  age  of  twenty-one  years, 
it  shall  be  lawful  for  such  servant  or  other  per- 
son to  sue  for  and  recover  such  wages  or  oebt 
in  such  court,  in  the  same  manner  as  if  he 
were  of  full  age,  antl  every  such  court  is  hereby 
fully  authorised  and  required  to  entertain  and 
determine  every  action  for  the  recovery  of  any 
such  debt  in  the  same  manner,  and  shall  have 
such  and  the  same  powers  in  regard  thereto, 
as  if  the  pluntifif  and  defendant  were  of  full 
age. 

29.  Action  to  be  commenced  by  summons. 
P&rties  may  appear  without  summons. 

30.  Security  for  costs. 

31.  Summons  on  joint  debtors. 

32.  Notice  of  set-off  to  be  given. 

33.  Evidence  confined  to  particulars  of  de- 
mand or  set-off. 

34.  Statute  of  limitations  available. 

35.  SubpcQna  for  witnesses. 

36.  Witnesses'  expences. 

37.  Power  to  administer  oath. 

38.  Perjury 

39.  No  legal praciUioner  allowed.-^Thnt  no 
barrister,  attorney,  solicitor,  scrivener  or  other 
person  practising  the  law,  or  any  clerk  to 
any  such  person,  shall  be  permitted  to  appear 
or  be  heard  in  any  court  of  requests  as  counsel, 
attorney,  solicitor,  or  advocate,  for  or  on  be- 
half of  any  plaintiff  or  defendant,  or  any  other 
person,  in  any  action  or  matter :  provided 
always,  that  nothing  herein  contained  shall 
prevent  any  such  barrister,  attorney,  solicitor, 
scrivener,  clerk  or  person  from  appearing  and 
being  heard  in  any  action  or  matter  as  a  par- 
ty or  a  witness. 

40.  Power  io  adjudicate, — ^l^hat  it  shall  be 
lawful  for  every  such  court  of  requests  estab- 
lisbedi  in  case  botb  parties  shall  duly  appear 


in  couit,  and  the  same-la  k^reb^  antiioristd  and 
required,  to  hear  and  inquire  mto  the  diapntet . 
and  differences  in  respect  of  which  the  action 
was  commenced,  and  to  receive  as  well  the 
testimony  of  the  parties  themselves  as  all  other 
evidence  tendercKl  in  their  behalf,  which  ahall 
appear  to  such  court  to  be  material  or  proper 
to  be  received,  and  to  pronounce  judgment 
thereupon,  and  to  make  such  decrees  therein 
as  to  the  said  court  may  appear  just  and  lea- 
sonable,  and  in  such  decree  to  award  auch  auni 
by  way  of  costs  of  snit,  to  lie  paid  by  the  losing 
partv,  as  the  said  court  shall  in  its  discretion 
think  fit. 

41.  If  parties  do  not  appear, — That  in  case 
the  plaintiff  shall  fail  to  appear  personally  or  by 
one  of  hb  family,  or  by  such  person  as  the 
court  shall  allow,  nut  being  a  person  so  pro- 
hibited as  aforesud,  it  shall  be  lawful  for  the 
court  to  dismiss  the  case  $  and  in  case  the  de- 
fendant shall  fail  to  appear  either  personally  or  > 
by  one  of  his  family,  or  by  such  person  as  the 
court  shall  allow,  not  being  a  person  so  prohi- 
bited as  aforesaid,  and  it  shall  be  proved  to  the 
satisfaction  of  the  court  that  the  defendant  has 
been  duly  served  with  such  summons  as  hereio- 
before  required,  it  shall  be  lawful  for  the  court, 
to  proceed  in  his  absence  in  the  same  manner 
as  if  he  had  duly  appeared. 

42.  Defendant  proceeded  against  in  his  ab- 
sence may  stay  execution. 

43.  Power  to  adjourn. 
.    44   Costs  to  defendant. 

45.  Judgment,  &c.  to  be  entered  in  Judg- 
ment book. 

46.  Time  of  payment  of  sums  decreed  to  be 
paid. 

47.  All  payments  to  be  made  to  the  clerk. 

48.  Search  of  Judgment  book. 

49.  Issuing  of  execution. 

50.  Debts  and  costs  to  be  indorsed  on  pre- 
cept. 

51.  Sale  of  j;oods  taken  in  execution. 

52.  Costs  otdistress. 

53.  Justice  may  back  a  precept  out  of  the 
borough.  . 

54.  Power  to  attach  vvages. 
55..  Means  of  enforcing  the  attachment. 

56,  Master  may  move  to  set  it  aside. 

57.  No  imprisonment  for  «/^l.— That  no 
person  shall  be  imprisoned  by  the  order  of  any 
such  Court  of  Requests,  holden  according  to 
the  provisions  of  this  act,  on  account  of  any 
debt  due  by  him. 

68.  Except  in  case  0/ /raud,^Th9X  if  upon 
the  hearing  of  any  cause  it  shall  appear  that 
the  defendant  shall  have,  under  false  colour 
or  pretence  of  carrying  on  business  and  deal- 
ing in  the  ordinary  course  of  trade,  obtained 
credit  from  the  pl^ntiff  for  any  goods  and 
chattels  with  intent  to  defraud  the  owner 
thereof,  or  that  the  sud  defendant  shall  have 
made  or  caused  to  be  made  any  fraudulent  gift, 
delivery  or  transfer  of  any  of  his  money,  valu- 
able securities,  goods  and  chattels,  or  other 
persond  property,  or  shall  have  removed  or 
conceaJedthe  same  with  intent  to  defraud  the 
plaintiff,  that  then  and  in  every  such  case  it 
slum  b^  lawful  for  the  recprder*  if  bQ  shall 
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t^ink  At  «o  to  do,' to  otder  that  th«  defendant 
90offeadia|f  shall  Im  committed  to  any  gtiol  or 
house  of  correction  for  any  space  of  time 
sot  exoeedinff  thhtg  day«,  nnleas  the  plaintiff 
tfaall  be  aooner  satisfied. 

69.  Got  of  the  borough,  warrant  to  be  backed 
by  a  jttatice. 

60.  j4ciwn  nntereefdinff  40«.  nnt  to  be  hrougrhi 
eieetekere, — ^'J'hal  no  action  or  suit  for  any 
debt  not  exceedini^  the  sum  of  /or Iff  shillings, 
and  recoverable  in  any  such  court  of  requests 
bolden  in  any  boroof^h  shall  be  brouf^^ht  against 
any  person  bein^  a  bnrgess  of  such  borougth, 
or  residing  or  inhabitini;  within  such  borouf^h, 
in  any  other  court  whatsoever. 

61.  PF'ktm  verHiet  dues  f»ot  e^reeed  40*.,  De- 
fendmni  to  kmfe  Costs. — ^'l  hat  if  upon  the  trial 
of  any  action  for  the  recovery  of  any  debt 
sued  or  nroeeeutcd  in  any  of  his  Majesty's 
conrta  at  Westminster,  or  any  other  court  of 
record,  the  jury  shall  find  the  diima^es  for 
the  plaintiff  not  exceeding  the  value  of  fortp 
shillings,  and  it  ahall  appear  to  the  iud^e 
before  whom  such  action  shall  be  tried  that 
tbe  debt  was  recoverable  in  any  court  of  re- 
questa  to  holden  as  aforesaid  in  any  borough, 
and  that  at  the  time  of  comroeiicinfc  such 
aciion  the  defendant  was  a  burgess  of  such 
borou>rb,  or  an  inhaldtant  or  resident  mihio 
the  same,  then  and  in  every  such  case  such 
jad^e  shall  and  he  is  hereby  required  to  certify 
tbe  same  upon  record ;  and  thereupon  the 
plaintiff  shall  not  be  entitled  to  any  costs  oi 
salt  whatsoever,  and  the  defendant  shall  he 
entitled  to  the  full  costs  thereof,  and  shall  have 
such  remedy  for  recovering  the  same  as  any 
defendant  has  for  costs  of  suit  in  otlier  cases 
by  law. 

62.  This  act  not  to  prevent  any  distress  or 
action  for  rent  under  40s, 

63.  No  certiorari, -^Thht  no  summons,  order, 
decree.  Judgment  or  other  proceeding  of  any 
each  court  of  requests  shall  be  removed  or  re- 
movable into  any  of  His  Majesty's  Courts  at 
Westminster,  or  into  any  other  court,  by  cer- 
tiftrmri^  or  by  any  other  writ  or  process  what- 
sorer,  except  as  hereinafter  contained. 

64.  Action  above  40s.  removable  hito  bo- 
rough court  of  record. 

'    65.  Plaintiff  to  proceed  within  months. 

66.  Interpretatian  clause.  Borough.  Bur- 
gess. County.  Recorder.  Court  of  Re- 
quests. 


ON  GRANTING  DEGREES  AT  THE 
LEGAL  EXAMINATION. 


To  the  Editor  of  the  Legal  Observer. 
Sir, 
Allow  me  to  express  my  pleasure  on  per- 
ceiving the  subject  of  Legal  Examination 
Depees  again  mooted  in  your  useful  publica- 
catiott.  1  understand  that  it  was  the  original 
intention  of  the  examiners,  and  of  tnose 
^ho  had  the  power  of  regulating  the  exami- 
nationi  to  have  allowed  a  series  of  degrees 
according  to  the  respective  merit  of  the  can. 


didates  ;  and  1  have  never  heard  the  reason  of 
so  Well-founded  an  intention  being  abandoned. 
The  method  of  procedure  in  this  respect 
forms  an  exception  to  every  other  professional 
examination  with  which  I  am  acquainted. 
The  Church  holds  forth  collegiate  honors  to 
the  aspirants. of  learning:  the  Medical  prize- 
medals  prompt  the  candidates  at  Surgeon's 
and  Apothecaries'  Hall  to  constant  exertions  of 
talent ;  and  yet  the  Law, — a  science  the  most 
wearisome  and  disgusting,  and  whose  study 
requires  the  greatest  energy  and  perseverance 
of  mind,  ana  wears  down  the  spurit  of  the 
vouthful  studant  with  daily  disappomtments, — 
has  no  reward  which  may  tena  to  invigorate 
the  labours  of  her  votary.  True  it  is,  that  the 
temple  of  honour  and  fame  lies  open  to  him  in 
the  distance,  sparkling  through  the  sunshine  of 
youthful  ambition ;  but  dark  and  narrow  is  the 
way,  and  his  heart  fails  him  at  the  prospect ; 
he  wants  some  smaller  honors,  and  more 
immediate  motives,  which  maj  afford  him  a 
cheering  recompense  in  his  dady  progress. 

"  He  who  would  kindle  up  a  mighty  fire, 
'*  Begins  it  with  vUe  straws.'* 

None  but  men  of  superior  minds  and  of  ex- 
traordinary application,  will  confidently  and 
resolutely  push  forward  to  the  goal  of  the 
great  prizes — to  the  "  ultima  Thule**  of  legal 
distinction,  without  tome  of  these  inducements 
by  the  way-side.  These  little  triumphs  of 
success  may  entice  upon  the  legal  field  choice 
spirits,  who,  instead  of  remaining  in  listless 
obscurity,  might  tread  closely  in  the  vestiges 
of  Dunning,  Gifford,  and  Kenyon. 

I  submit  the  following  plan  to  the  considera- 
tion of  the  Examiners,  or  to  the  Judges  of  the 
Superior  Courts,  if  the  Examiners  have  no 
power  to  alter  the  present  rules ;  which  plan, 
though  they  do  not  adopt,  I  trust  at  least  will 
afford  them  a  hint  to  establish  a  regulation  of 
a  similar  nature. 

The  candidates,  after  examination,  should  be 
arranged  in  three  separate  classes,  according 
to  their  respective  merits,  at  the  discretion  of 
the  board  of  examiners,  and  different  certifi- 
cates awarded  accordingly.  It  ought  to  be 
optional  with  the  candidates  for  examination, 
whether  they  will  stand  for  honors,  or  merely 
pass  in  the  ordinary  way ;  and  none  should  be 
admitted  to  honours  but  those  who  have  re- 
gularly declared  their  intention  of  trving  for 
them  s  an  unsuccessful  candidate  for  honours, 
if  considered  otherwise  sufficiently  qualified  in 
legal  knowledge,  should  not  be  debarred  from 
passing  under  the  general  examination.  Whe- 
ther the  honors  should  be  divided  for  particular 
branches  of  the  examination  might  be  con- 
sidered hereafter — ^but  I  think  they  had  much 
better  be  confined  to  the  general  course. 
Several  of  the  examiners  to  whom  I  have  sug- 
gested the  subject  of  this  letter,  a^ee  that  its 
effect  will  be  very  benefidal;  and  from  my  own 
knowledge  of  the  habits  and  feelmgs  of  a 
considerable  number  of  intended  candidates, 
I  am  become  more  confident  that  a  stimulus  of 
this  kind  is  wanting.  Many  of  my  young 
friends,  whose  abilities  are  d;^  a  superior  order. 
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exert  theiDBdv^fl  no  more  than  to  obtain  just 
sufficient  knowledge  to  enable  them  tp  ^ast 
respectably,  because,  when  pasfted,  ¥^ther 
the  result  of  the  exapiination  were  good  or 
l^ad,  they  are  equally  undistinguished  tcom  the 
general  crowd ;  but  if  an  eminent  point  were 
to  be  gained,  they  would  court  difficulty  to  g(un 
such  distinction. 

I  also  propose  that  iu  order  to  reward  the 
industry  and  talent  of  articled  clerks,  the 
Incorporated  Law  Society,  twice  in  ev^ry  year, 
issue  prizes  for  the  best  essays,  written  on 
certain  spedfied  legal  and  historical  subjects ; 
the  caprndates  to  be  confined  to  gentlemen 
who  have  not  passed  the  examination.  I 
earnestly  beg  the  attention  of  the  Board  of 
Examiners  to  this  letter,  feeling  convinced 
that  they  will  approye  of  the  principle  of  my 
suggestions. 

W.  A. 


ON  CORONERS'  EXPENSES. 


bill  passed  a  committee  at  a  late  hour  io  the 
morning,  but  I  hope  it  will  be  watched*  I  agree 
with  the  letter  from  *'  A  Coroner,"  that  in  the 
cases  of  concealments  of  the  births  of  children 
and  of  manslaughter,  the  Coroner  should  have 
power  to  commit  \  but  the  power  in  the  magis- 
trates to  take  it  out  of  the  hands  of  the  Coroner, 
either  by  admitting  to  bul,  or  recomraitung, 
would  be  a  great  convenience,  not  only  to  the 
county,  but  to  the  Coroner  also.  I  saw  the  bill 
of  a  Coroner  the  other  day  for  taking  au  inquesi 
at  a  distance  of  22  miles : — 

Inquest  fee 

Expences  allowed  2d,  a  mile 


Actual  expences  of  journey,^ 
gig,  &e.  out  all  night,  and  > 


'   To  th0  Editor  qf  the  Legal  OOserver, 

Sir, 
The  thanks  of  the  Coroners  are  due  to  you 
for  haying  taken  up  their  long-neglected  cause. 
For  many  years  have  they  in  vain  been  applying 
for  h/iiir  remuneration  for  their  labour,  loss  of 
time,  and  expenses.    You  are  aware  that  the 
greater  part  of  a  century  ago  the  Coroner  was 
allowed  an  Inquest  fee  of  20i. ;  so  that,  at  ihht 
time,  the  fee  for  taking  an  Inquest  was  not 
considered  too  large,  and  the  travelling  to  per- 
form his  dut]^  was  also  paid  for.    In  1 8 1 6,  when 
9  bill  for  an  increase  had  passed  the  Commons, 
aud  was  in  the  Upper  House,  one  of  the  Law 
Lords  observed,  that,  as  there  was  no  allowance 
for  adjournments,  40«.  was  not  too  much  for 
the  intfuettfeei  and  as  the  duties  of  a  Coroner 
required  that  that  officer  should  be  a  gentleman 
of  considerable  legal  knowledge;  ana  respecta- 
bility, and  that  as  no  delay  should  take  place 
in  the  performance  of  them,  be  the  season  of 
the  year  or  the  weather  ever  so  unfavourable, 
he  thought  that  for  the  extra  time  and  labour 
necessary  for  the  taking  a  distant  inuuest,  the 
Coroner  should  be  allowed  2t.  6d,  a  mile.    Who 
then  can  sav  that  the  request  of  the  Coroners  is 
unreasonable,  i.  e,  an  Inquest  fee  of  20s.,  and 
U.  a  mi]e  for  expences — with  Is,  a  mile  for  the 
extra  time  and  labour  consumed  and  performed 
in  taking  their  joumies-r-with  allowi^nces  for  at- 
tending  the  assizes  and  sessions?    Instead  of 
this,  new  duties  are  to  be  added,  and  without 
uny  allowance,  and  advances  to  be  made,  which 
Uiany  of  th^m  cannot  mi^e,  and  attendances 
required  which  cannot  be  performed.    After 
the  advauces  are  made,  (t^made)  the  Coroner 
must,  at  the  petty  sessions  previous  to  the 
county  sessions,  ^et  an  order  for  rdmhurse- 
inent.  ll^ese  sessions  are  held  sitqultaneously, 
und  are  in  uumber  ten  times  as  many  as  there, 
are  Coroners. .  How  then  is  a  Coroner  to  l)e 
\n  ten  places,  all  distant  ten  or  twenty  miles 
from  his  residence,  in  as  mmny  Hiffertnt  direc- 
tions, on  the  9amc  day  ?    \  have  beard  that  the 
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0    8    0 
Leaving  8«,  for  taking  an  inquest  and  travelling 
44  miles,  besides  nearly  two  days'  loss  of  time, 
or  \2s,  less  than  iif  the  corpse  had  lain  at  his 
next  door 

A  Maoistaate. 

If  the  counties  were  divided  into  Coroner's 
districts,  more  money  would  be  saved  than 
would  pay  all  the  increase  reqmred. 


SUPERIOR  COURTS. 


1.9tlr  C^ancrllar'ir  Court 

PI4BADINO. — DBMURHER. — ^MUNICIPAX*  COR- 
PORATIONS RBGULATION  ACT. 

To  an  information^  charging  a  breach  of 
trust  in  ambiguous  terms,  upon  one  con- 
struction of  which  there  tcouldOe  no  hreach 
of  trusty  a  demurrer  is  allowed  for  the  in- 
sufficiencif  of  the  alterations, 

Semble,  it  is  no  misapplication  of  the  surplus 
of  the  borough  fund,  mentioned  in  the  5  ^6 
fr,  4,  c,  76,  8,  95,  to  pay  thereJYom  the  cs- 
pences  of  d^ending  a  quo  warranto 
against  an  officer  of  the  corporation,  or 
the  expences  of  petitions  for  the  appoint- 
ment of  charitable  trustees. 

This  was  an  appeal  from  an  order  of  the 
Master  of  the  Rolls,  allowing  a  demurrer  to  an 
information  filed  against  the  mayor,  treasurer 
and  councillors  of  the  city  of  Norwich,  which 
prayed  an  injunction  to  restnun  them  from 

Caying  out  of  the  surplus  of  the  city  or 
orough  fund  expenses,  incurred  by  two  of 
the  defendants  in  defending  writs  of  quo  iMfw 
runto  issued  against  them ;  and  also  from 
paying  expenses  incurred  at  the  instance  of 
the  council  about  appointing  trustees  of  the 
charities  of  Norwich,  formerly  vested  in  the 
old  corporation.  The  case  before  the  Master 
of  the  Rolls,  with  his  Lord^ip'a  iudgment 
thereon,  is  reported  in  13  Leg.  Obs.  292. 

Sir  fF.  FuUelt,  Mr.  fFigram  and  Mr.  An. 
derdtm  for  the  relators^  the  appellimts.  The 
questions  for  the  Court's  consideration  weio  of 


Digitized  by 


Google 


Superior  Cewrts;  -Lord  CktmcMor, 


118 


Uie  gmtest  Importancd,  belofi^  in  effect  wlie- 
tlier  the  new  act  for  the  ref^ulation  of  mu- 
nicipal corporations,  instead  of  preventing 
ahoses  for  political  party  pnrpnses  as  the  le- 
jpslatnre  intended,  was  unhappily  so  worded, 
that  the  new  governing  bodies  were  left  at  li- 
bertir  to  waste  and  misapply  the  property  of 
the  borgesses  to  the  same  or  j?reater  extent 
than  their  predecessors  did.  The  old  corpo- 
ratioaa  had  the  power  arbitrarily  and  irrespon- 
sibly to  dispose  of  the  corporation  property  to 
any  puipoies  except  elections  of  members  of 

Grliaroent.  If  the  construction  put  by  the 
aster  of  the  Rolls  on  the  new  act  be  held  to 
be  the  true  construction,  the  burgesses  were 
now  as  much  at  the  mercv  of  a  new  governing 
body  as  they^  were  of  the  old  corporations. 
The  information  was  filed  to  prevent  the  town 
council  of  Norwich,  where  one  political  party 
was  dominant,  from  wasting  the  common  funds 
in  paying  expenses  incurred  at  law  for  the 
lienefit  of  individual  members,  or  for  streng- 
thenii^  the  party  to  which  those  members 
were  attached.  One  head  of  those  expenses, 
which  the  majority  of  the  council  voted  to  be 
paid  out  uf  the  sur]}lus  of  the  city  or  borough 
tond,  was  incurred  in  defending  tne  mayor  and 
a  town  councillor  against  writs  ofovoumrranio 
in  the  Court  of  King's  Bench.  Why  should 
these  expenses  of  those  individual  members  be 

£aid  out  of  the  corporate  property  ?  The  second 
ead  of  expenses  also  ordered  to  be  paid  out  of 
the  borough  fund  was  incurred  in  pursuance  of 
a  resolution  of  a  majority  of  the  council,  direct- 
ing the  town  clerk  and  other  members  to  go  to 
liondon  to  support  in  this  Court,  and  before 
one  of  its  masters,  a  petition  for  appointing 
persona  of  their  selection  as  trustees  of  the 
charities  of  Norwich :  tiie  trusts  of  which  were 
supposed  to  have  become  vacant  on  the  Ist 
of  August  1836.  lliis  was  a  wasteful  and 
illegal  application  of  the  corporate  property. 
The  new  *act  directed  the  charity  fuuds  to 
be  kept  separate  from  the  corporate  fund, 
and  that  the  charities  were  not  to  be  managed 
by  the  corporation.  The  92d  clause  of  the 
act,  on  which  the  respondents  relied,  did  not 
warrant  the  payment  of  their  expenses  out  of 
the  surplus  of  the  borough  fund ;  t^ere  was  no 
surplus,  and  if  there  was,  it  could  only  be  ex- 
pended "  for  the  improvement  of  the  town  and 
benefit  of  the  inhabitants,"  which  the  intended 
payments  sought  to  be  restrained,  could  not  be 
interpreted  to  he.  The  Master  of  the  Rolls 
assumed  that  the  Court  had  no  jurisdiction^ 
and  that  it  belonged  to  the  auditors  of  the  cor- 
poration to  question  and  to  check  the  payments 
out  of  the  corporate  fund.  But  the  auditors 
conld  not  stay  the  payments,  however  wrongful- 
ly made.  Their  office  was  to  see  vouchers  for 
payments.  As  to  the  want  of  jurisdiction,  his 
Lordslup,  when  he  was  Master  of  the  Rolls, 
asserted  In  the  case  of  TheAUorney  General 
y.  ne  Mayor  and  Corperathn  of  Liverpool,* 
the  jvriMlktion  of  this  Court  to  interpose  in 
aaj  obvious  miiappropriadon  of  the  borough 
fond.    If  these  payments  were  once  nuuie, 

•  1  Myl.  &  C.  201. 


they  would  be  lost  for  ef er  to  the  borough, 
as  ttiere  was  no  mode  of  compelling  the  par- 
ties to  refund. 

The  Solieitor  General,  Mr.  Jacob,  and  Mr. 
Booth  for  the  defendants. — ^The  respondents  in- 
sisted on  the  insufficiency  of  the  allegations  in 
the  information  to  sustain  the  charges  of  a 
breach  of  trust.  On  other  points  in  the  case 
they  followed  the  arguments  of  the  counsel  on 
the  same  side  in  the  Rolls  Court  i^  and  as  to  the 
attendance  on  the  petition  for  appointing  cha- 
rity trustees,  they  sud  it  was  the  usual  course 
to  give  the  town  councils  notice  to  attend,  and 
that  alone  would  entitie  the  jrn&rty  consequently 
attending,  to  their  costs.  [The  Lord  ChaneeL 
lor. — Such  costs  were  paid  out  of  the  charity 
funds,  and  not  out  of  the  borough  fund.] 
At  all  events,  the  corporation  was  bound  to 
see  that  the  charities  were  managed  properly, 
for  the  benefit  of  the  obiects  of  them  ;  and  as 
to  the  quo  warranto$t  which  went  to  question 
the  legal  existence  of  the  corporation,  the  new 

Siveming  body^  had  the  duty  of  defending 
eir  own  appointments,  and  elections  cast 
upon  them.  The  92nd  section  of  the  act  jus- 
tified the  payment  of  both  heads  of  expense 
out  of  the  surplus  borough  fund,  and  so  the 
Master  of  the  KoUs  held.  The  payment  would 
not,  as  was  asserted  on  behalf  of  the  relators, 
be  an  irreparable  injury  to  the  corporation,  as 
Messrs.  Springfield  and  Brightwell,  and  the 
Other  members  of  the  council  who  were  res- 
pondents, were  responsible  persons,  and  ao- 
countable  like  other  trustees  for  breaches  of 
trust,  if  the  Court  should  hold  that  the  payment 
of  these  expenses  constituted  a  breach  of 
trust 

'llie  Lord  Chaneellor.'-'The  Master  of  the 
Rolls  decided  the  demurrer  without  giving  any 
opinion  on  the  construction  of  the  act  for  the 
regulating  of  municipal  corporations,  being  of 
opmion  on  the  pleadings,  that  the  relators  had 
not  stated  a  case  to  resist  the  demurrer— that 
there  were  not  allegations  in  the  information 
suffident  to  give  the  Court  jurisdiction.  If 
the  velaton  had  a  case  to  state,  it  was  some- 
what surprising  that  they  adopted  this  coune 
of  appealing  fn>m  the  decision  of  the  Master 
of  the  JioUs,  instead  of  amending  theur  infor- 
mation,  and  thereby  obtmning  a  construction 
of  those  sections  of  the  new  act,  on  which 
their  counsel  urged  so  many  arguments.  If 
the  rektors  had  so  missed  the  opportunity  of 
bringing  their  case  fully  before  the  Court,  they 
had  no  right  to  complain  of  his  Lordship's 
judgment,  if  tiie  funds  of  the  corporation 
should  ultimately  be  found  to  have  sustained 
a  loss.  The  relatm's  had  stated  in  a  very  pe- 
culiar manner,  the  legal  existence  of  this 
corporation,  of  which  Uie  relators  themselves 
were  membeni  although  they  alleged  that 
they  had  no  object  in  destroying  the  corpora- 
tion, they  cautiously  abstunea  in  their  infer* 
mation  mm  giving  credit  to  its  legal  existence. 
They  stated  a  resolution  of  the  town  council, 
direeting  the  corporation  seal  to  be  put  to  a 
petition  to  this  Court  for  the  appointment  of 
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dmrflalile  trustees  i  and  directfaiif  the  town 
clerk  «Bd  others  to  pniceed  to  London  to 
support  that  petition.     The  informatioa  fur- 
ther stated,  that  Mf.  Sprlogfield   and    Mr. 
firi^htwell  were  called,  upon  in  the  Court  of 
King's  Bench,  to  shew  why  the  former  acted 
as  mayor  and  the  latter  as  town  councillor ; 
and  that  the  town  clerk  was  ordered  to  act  for 
each  of  them  in  chat  proceedinj^ ;   and  that  it 
was  )(iven  out  that  the  expenses  were  to  be 
paid  out  of  the  borough  fund  by  the  treasurer, 
and  not  by  themselves  indiTidually.    The  in- 
formation cheu  charged  that  such  application 
«if  the  borough  fond  was  illegal,  and  ought  to 
be  reslfained  by  this  Court,  and  it  prayed  an 
injunction  accordingly.    There  was  no  allega- 
tion that  the  case  by  the  quo  frr/rrtfa/M  affected 
the  two  defendants  iiidividuallv,  but  all  the 
allegations  went  lo  attack  the  legal  existence 
of  the  corporation.    With  regard  to  the  fund 
out  of  which  the  expenses  were  to  be  paid, 
the  allegation  was  in  the  most  general  terms, 
not  specifying  any  particular  fund,  but  stating 
that  It  was  out.  of  a  fund  vested  in  the  defen- 
dants as  the  property  of  the  corporation.    His 
Lordship  agreed  with  the  Master  of  the  Rolls, 
that  if  charges  were  so  ambiguous  as  not  to 
amount  to  a  breach  of  trust  in  every  way  they 
can  be  understood,  the  presumption  is  against 
the  party  pleading.    If  two  funds  were  vested 
in  the  defendants,  one  of  which  could  be  le- 
.  gaily  applied  to  the  payment  of  these  expenses, 
and  the  other  could  not,  and  the  information 
charged  generiilly,  that  the  defendants  meant 
to  pay  them  out  of  a  fund  in  their  possession, 
without  specifying  the  same,  the  Court  could 
not  presume  that  the  payment  was  to  be  made 
oat  of  the  fund  out  of  which  it  could  not  be 
made  legally.    Unless  he  could  conclude  from 
the  pleadings  that,  under  no  circumstances 
would  it  be  justifiable  for  the  defendants  to 
pay  the  expenses  out  of  the  corporate  fund, 
there  was  nothing  in  this  injunction  to  call  for 
any  judgment  from  him  on  the  act  of  parlia- 
ment.   It  Was  said  in  the  argument,  that  if 
the  defendants  had  any  fund  out  of  which  they 
could  legally  pay  these  expenses,  they  ought 
to  have  stated  it.    But  that  was  not  so— it  was 
incumbent  on  the  plaiMiffs  to  make  out  their 
case  of  breach  of  trust ;  and  if  they  failed  to  do 
so,  the  defendants  need  not  answer  at  all.  And 
if  the  plaitttifis  stated  their  case  in  such  a  way, 
that  one  view  of  it  would  be  consistent  with 
innocence  in  the  defendanta,  the  Court  was 
not  to  assume  that  they  were  affected  by  it. 
Looking  to  the  92nd  section  of  the  act,  he  had 
no  doubt  that  the  Master  of  the  Rolls  came  to 
a  right  conclusion  on  this  record.    According 
to  the  general  rules  of  Courts  of  law,  applica- 
ble to  trustees,  they  have  an  authority  inci- 
dental to  their  office  to  pay  out  of  the  trust 
fund  all  necessary  expenses  arising  from  the 
proper  discharge  of  their  duties  in  respect  to 
the  trust.    Munmeff  Gmerai  v.  The  iMhabi- 
iunU  of  Euta,*  Auorneff  Generai  v.  Commis- 
swmeri  ofStwert^    The  rules  at  law  wi»re  the 
same  as  in  this  Court.    The  92d  section  gave 


a  large  discretion  to  the  eonneil  fo  apply  ^SUt 
sttrplus.  of  the  borough  fuud  for  the  pofalie 
benefit  of  the  inhabitants  and  Improvement  of 
the  borough.    He  was  not  to  assume  in  this 
iufonnation,  that  the  payments  intended  to  be 
made  ccmstitute  a  breach  of  trusty  as  in  this 
frame  of  the   information,   these  paymenU 
may  be  made  out  of  a  fund  in  the  possessiou 
of  the  council,  without  a  breach  of  trust.    The 
impeachment  of  the  two  members  of  the  cor- 
poration by  quo  warranto,  questioned  the  legal 
existence  of  the  corporation,  which  this  Court 
was  to  presume  to  be  legally  constituted,  and 
if  successful,  mis^ht  destroy  it.  If  an  unfounded 
attempt  was  maae  to  destroy  the  corporation, 
and  if  the  council  had  a  surplus  fund,  could 
it  be  said  that  to  apply  it  to  the  defence  of  the 
corporation,  was  a  breach  of  trust?  It  would 
be  a  breach  of  trust  not  to  defend  the  legal 
existence  of  the  corporation.    80  als«i  the  cor. 
poration  was  bound  to  interfere  in  the  appoint* 
ment  of  trustees  of  the  charities.    The  corpo- 
rations  are  in  many  casea  interested  {parties  in 
the  charities,  wluch  were  by  the  7lBt  section 
to  be  separated  from  the  corporation  property. 
The  trusts  of  them  had  ceased.     The  c«ir. 
poration  had  an  interest  in  protecting  them 
for  the  benefit  of  tiie  inhabiUnu.  and  if  they 
had  so  large  a  discretion  over  the  surplus  of 
the  borough  fund,  they  were  bound  to  appl5 
it  in  protecting  the  charities ;  and  to  that  con- 
elusion  his  Lordship  would  have  come,  even 
where  he  to  overrule  the  demurrer;  bathe 
agreed  tVith  the  Master  of  the  Rolls  that 
the  allegations  in  the  information  were  not 
sufficient  to  sustain  the  charges  of  breach 
of  trust,  and  it  was  on  that  insufficieucy  rione, 
that  he  founded  his  judgment. 

The  demurrer  was  allowed,  with  cosU  to  the 
defendants,  and  leave  to  amend  the  informa- 
tion was  refused,  upon  the  grounds  stateil  by 
his  Lordship  in  the  beginning  of  his  >adgment. 
Attorney  General  v.  Mayor  and  Corporation  of 
N^rwieh,  at  Westminster,  May  6th,  27th,  and 
3l8t,  1837. 


4  T.  Rep.  621-^24.     d  1  B.  &  C.  232--34. 


[Before  the  Four  Judges.] 

STRfKINO  ATTORNBT  OFF  THE  ROLL. 

neeowt  wiU  not  etrike  an  attorney  of  the 

roU  upon  the  ground  of  mUeonduct  aiie^- 

edto  have  been  committed  before  hie  admts^ 

aion.    If  there  hae  been  a  defective  service 

under   the   articlei    of  clerhihip,    or  if 

euch  articiei  themeeives,  or  their  registry^ 

or  the  admission  and  enrolment  should  be 

defective,  the  application  to  the  Court  on 

account  of  any  such  defect,  must,  under  the 

6  ^.  4,  c.  7,  #.  8,  be  made  within  twelve 

months  from  the  time  qf  the  aduoMsion 

of  the  cferh» 

Sir  ^.  Fidlett  shewed  cause  against  a  nile 

for  striking  an  attorn^  off  the  roll,  on  the 

ground  that  his  service  nad  not  been  regular. 

There  are  two  objections  to  tins :  first,  that  it 

vrasnot  applied  for  in  time.    Secondly,  that 
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i^eaaavttofMybwbeen  onee  admitted,  the , 
court  will  not  strilte  him  ot[  the  rpUs  for  aa 
irreettlanty  in  his  senrice,  nor  even  for  mis- 
condncty  conunitted  previous  to  his  admission. 
As  to  the  first  obiection,  this  attomev  fuve 
notice  in  Trinity  Term,  1836  ;  was  admitted 
io  Michaelmas  Term  in  that  year;  and  this 
rule  was  not  obtained  till  May  in  the  present 
year.  Now  by  the  6  Wm.  4,  c.  7*  (the  indem- 
nity Act),  it  is  enacted*  **  that  no  person  who 
had  been  admitted  and  enrolled,  ana  in  actual 
practice  as  an  attomey«  &c.,  shall  be  liable  to 
oe  struck  off  the  roU  on  account  of  any  defect 
in  the  articles  of  derlubip,  or  the  re^pstry 
thereof,  or  the  service  under  such  articles,  or 
of  his  admission  and  enrolment,  unless  the  ap- 
plication for  striking  him  off  the  roll  be  made 
within  12  months  from  the  time  of  his  admis- 
cion  and  enrolment."  As  to  the  second  ob- 
jection, the  cases  of  fn  re  Pi^e^,  and  In  re 

,  ^  arc  derisive.    In  both  those  cases  the 

Court  refused  to  strike  off  the  roll  persons 
i^sinst  whom  the  charges  of  want  of  regular 
service,  and  also  misconduct  previous  to  ad- 
mission, were  brought. 

Sir  f.  Poihck  and  Mr.  Jardine^  in  support  of 
the  rule.— The  party  here  is  not  charged  with 
wsntof  regular  service,  but  viith  want  of  any 
service  to  one  of  the  persons  to  whom,  during 
the  continuance  of  his  articles,  he  was  assigned. 
— lliat  person  resided  in  London,  and  the 
cleriL  lived  in  the.  country,  and  the  affidavits 
(fid  not  shew  that  the  clerk  was  at  a  house  of 
business  kept  by  his  master  in  the  country.  In 
fact  the  clerk  was  practising  for  himself  in  the 
name  of  his  master.  The  real  objection  is  not 
a  mere  defective  service,  so  aa  to  bring  the 
case  under  the  recent  statute,  but  that  vrith 
rtspect  to  one  of  the  attorneys  to  whom  the 
clerk  was  assigned,  there  was  no  actual  em- 
ployment and  service,  such  as  the  sUtute  22 
Geo.  2.  requires.  Tliis  objection  makes  the 
admiwion  and  enrolment  void. 

Per  CttTMai.— The  words  of  the  statute  are 
not  to  be  got  over,  though  there  is  good  reason 
to  suppose  that  it  was  not  meant  to  apply  to 
such  a  case  as  the  present.  The  motion  in 
this  form  certainly  cannot  succeed.  As  to  the 
second  objection,  the  cases  citod  are  decisive. 
There  b  good  around  for  requiring  that  objec- 
tions to  the  right  of  a  party  to  be  on  the  rolls, 
shall  be  made  in  proper  time,  'llie  present 
rule  must  therefore  be  discharged ;  but,  under 
all  the  drcumstanees  of  the  case,  it  will  be  dis- 
charged  without  costs. 
In  re  /Falsk,  T.  T.  183?.     K.  B.  F.  J. 


On  the  last  day  of  tern  Sir  F.  Pollock  said, 
he  had  looked  into  the  acU  of  parliament 
that  were  relied  upon.  In  the  first  act  of  par- 
liament there  is  an  express  exception  made: 
—"That provided  such  articles,  registration, 
service,  admission,  or  enrolment  be  without 
firmtd''    It  is  therefore  for  your  Lordships  to 


•  7  Moore,  672;  1  Bing,  160. 
»2Bam.&Ad.  7fifi.     ^ 


SBaiiL&Ad.766. 


L(Md  i^MiMAw— BiU  tlM  preteat  act  has 
not  these  words. 

Sir  F.  Polloek.-^lX  is  for  your  lordships 
therefore  tp  say  whether  the  omission  to  put 
those  words  in  the  renewed  act  was  intended 
to  let  in  cases  of  fraud,  or  whether  it  was  sup- 
posed that  after  they  were  admitted,  your  Lord- 
ship would  take  care  that  fraud  should  not 
come  in. 

Sir  AT.  Follett.^l  did  not  know,  my  Lord, 
that  my  learned  friend  was  going  to  say  any- 
thing about  thu  case. 

Sir  F.  Polloek.^X  put  the  two  acts  of  par- 
liament  into  my  learned  friend's  hand,  and  told 
him  I  did  not  mean  to  argue  it. 

Lord  Deamaa.— It  is  not  necessary  to  argue 
it. 


Linaii. 

In  an  action  for  a  libei  contained  in  a  netre* 
paper ^  if  the  libel  refers  to  another  article 
in  the  same  paper,  the  defrndant  may  re* 
guire  that  the  article  referred  to  shall  be 
read  as  part  of  the  plaintiff's  evidence. 

Libel.— Plea  not  guilty.  The  plaintiff  was  a 
member  of  the  Methodist  Society ;  the  defen- 
dant, the  editor  of  the  Christian  Advocate. 
In  that  paper  there  ai>peared  a  report  of  an 
enquiry  before  the  Society,  which  ended  in  the 
expulsion  of  another  member,  named  BaU 
lara,  for  having  joined  another  religious  com^ 
munity,  called  the  London  Association,  and 
thereby  incurred  the  displeasure  of  the  Metho** 
dist  Society.  The  defendant's  paper  also  con- 
tained an  article  upon  the  expiusion  of  Mr. 
Ballard,  in  which  tne  plaintiff's  conduct  was 
severely  treated.  Thu  article  was  the  alleged 
libel.  On  the  part  of  the  plaintiff  the  libel  was 
put  in  and  read. 

Mr.  H,  y,  Richards,  on  the  part  of  the  de- 
fendant, required  that  the  report  of  the  enquiry 
which  was  referred  to  in  the  alleged  libel, 
should  be  read,  and  submitted  that  it  must  be 
read  as  part  of  the  plaintiff's  evidence.  The 
reference  was  in  the  following  tonus,  ''But 
if  we  want  to  known  '  Methodism  as  it  is'  vre 
must  not  consult  Mr.  Stanley.  Events  like  the 
trial  and  expulsion  of  Mr.  E.  Ballard,  so  fully 
reported  in  another  column,  illustrate  iU  real 
character." 

SirF.  PoUocA,  with  whom  was  Mr.  Matthews, 
admitted  that  another  part  of  the  same  paper, 
referred  to  in  the  alleged  libel,  might  be  read 
to  the  Jui^;  but  he  contended  that  such  matter 
must  he  given  in  evidence,  as  that  of  the  de- 
fendant, and  could  not  form  part  of  the  plain- 
tiff's case. 

Lord  Demman,  C.  J.,  said,  that  this  point 
had  arisen  in  Row  v.  Lambert  and  Perrjf^. 
Hiere  did  not  appear  indeed  in  that  case  to  be 
a  positive  declaration  that  it  must  be  given  as 
the  plaintiff's  eridence,  but  such  he  thought 
was  the  import  of  that  case — ^the  one  arti- 
cle expressly  referring  to  the  other,  and  being 
a  commentary  on  it. 
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The  report  was  then  read  as  part  of  the 
plaintiflfs  evidence. 

Verdict  for  the  plaintiff,  damages,  40*. — 
Thornton  y.  Stephen,  T.  T.  1837.    K.  B.  N.  P. 


PARTIGCLAI18. — SiAVDLOUD  AMD  TKMAMT. 

fFhere  the  auignee  of  a  leaee  '  proceeds 
against  his  tenant  for  breaches  of  covenant 
to  pay  rent  and  repair,  the  Court  wiil 
not  compel  the  delivery  tf  particulars  with 
dates  and  sums. 

In  this  case,  ffofgins  obtained  a  role  nisi, 
calling  on  the  plaintiff  to  shew  cause  why  he 
should  not  fi;itre  further  and  better  particulars 
of  the  plaintiff's  cause  of  action. 

It  was  an  action  of  covenant,  for  the  recovery 
of  damages  for  certain  breaches  of  the  defen- 
dant's covenants  to  repair  and  pa^  rent,  pur- 
suant to  the  covenants  contained  in  the  lease 
on  which  the  action  ww  brought.  The  grounds 
of  the  action  were  stated  generally  in  the 
particulars  of  the  plaintiff,  but  dates  and  sums 
were  not  introduced,  attached  to  them.  The 
object  of  the  rule  now  obtuned  was,  to  have  the 
particulars  alreadv  delivered,  with  the  addition 
of  both  dates  ana  sums  attached  to  them. 

Cause  was  shewn  minst  this  rule  so  obtained 
by  R,  r.  Richards,  who  contended,  that  as  it 
was  shewn  1^  the  affidavit  that  the  plaintiff  was 
an  assignee  of  the  lease  containing  the  cove- 
nants on  which  the  action  was  brought,  and  it 
was  not  shown  how  long  the  defendant  had 
been  in  possession  of  the  premises,  the  defen- 
dant was  as  good  a  judffe  of  the  real  cause  of 
action  as  thelandlord.  There  was  consequently 
no2  pretence  for  requiring  the  defendant  to 
give  anv  further  and  better  particulars  of  the 
d  roana.  Under  these  circumstances,  the  rule 
obtuned  ought  to  be  dwcharged. 

Coleridge,  J .,  thought  that,  under  all  circum- 
stances, tneplaintiffoughtnotto  be  compelled 
to  giv«  further  particulars.  The  case  was  dis- 
tinguishable from  one  in  which  the  defendant 
was  sought  to  be  affected  by  a  forfeiture.  The 
|>resent  rule  must  consequently  be  discharged. 

Rule  discharged. — Sowtery,  Hitchcoch,  T.  T. 
1837.    K.B.F.C. 

SMALL  DEBTOR. — FLAINT1PF*8  RK8XDSNCB. — 
8ERVICB  OF  NOTICE. 

If  it  is  dearly  shewn  that  the  residence  of  the 
plaintiff  in  the  cause  cannot  be  found,  the 
notice  of  the  defendants  intention  to  apply 
for  his  discharge  under  the  48  G,  3,  e, 
123,  may  be  served  on  the  attorney  in  the 
cause. 

This  was  an  application  bv  Sir  G.  Lewin,  to 
discharge  the  defendant  uocler  the  48  O.  3,  c. 
123,  he  having  remained  twelve  calendar 
months  in  execution  for  a  sum  not  exceeding 
201.,  exclusive  of  costs.  From  the  technicu 
rule  that  an  attorney's  duty  and  power  in  an 
action  ended  with  judgment,  it  had  freouentiy 
been  held  by  the  Courts,  that  where  a  defend- 
ant sought  to  obtain  his  diHcharge  under  this 
act,  the  notice  required  for  that  purpose  I>y 


the  rule  of  Court,  must  be  served  on  the  plain- 
tiff  himself,  and  not  on  the  attorney.  That 
must  of  course  onlyj  apply  to  such  erases,  as 
under  all  circumstances  would  admit  of  such  a 
service  being  effected.  If  such  a  service  could 
not  be  effected,  it  would  be  hard  to  compel  a 
defendant  to  remain  in  custody  until  circum- 
stances should  so  far  alter,  as  to  enable  him  to 
effect  such  a  service.  The  consequence  of 
such  a  holding  would  be,  that  as  the  plaintiff 
might  go  where  he  pleased,  the  defendant  might 
remain  in  custody  for  an  indefinite  period. 
There  the  affidavits  on  which  he  moved  dis- 
closed the  fact,  that  notwithstanding  various 
efforts  had  been  made,  in  order  to  discover  the 
residence  of  the  plaintiff,  they  had  been  una- 
vailing. The  obiect  of  the  present  application 
was  therefore,  that  the  ordinary  stnctnesd  of 
the  rule  as  to  service  might  be  relaxed,  and 
service  of  the  notice  on  the  attorney  in  the 
cause,  be  deemed  sufficient. 

Coleridge,  J.,  permitted  that  service  to  be 
sufficient. 

Rule  granted — Grainger  v.  fTtihes,  E.  T. 
1837.    K.B.  P.  C. 


Common  pirai. 

STATUTE   7  CEO.  2,  C.  2Q.^TAXATI0N   OF 
COSTS. 

Costs  under  the  Statute  of  1  Geo.  2,  c.  20,  ac- 
cotding  to  the  established  practice,  are  to  Le 
taxed  as  between  party  and  party, 

N,  Clarh  had,  on  a  former  day,  obtaiaed  a 
rule,  calling  on  the  defendant  to  shew  caui^c 
why  the  prothonotary  should  not  review  his 
taxation.  It  was  an  action  of  ejectment  brought 
by  the  mortgagee,  to  recover  the  possesrion  of 
the  mortgaged  premises  from  the  mortgagor, 
and  the  dekndant  had  obtained  the  usual  order 
for  the  stay  of  proceediogs.  The  prothono- 
tary, on  taxing  the  costs,  ulowed  tiiem  as  be- 
tween party  and  party,  but  it  was  contended, 
that  they  should  be  taxed  as  between  attorney 
and  client. 

ff^ilde,  S^eijeant,  now  shewed  cause.  He  re< 
ferred  to  section  1  of  the  statute  7  Geo.  2,  c. 
20,  under  which  the  application  was  made,  and 
contended  that  the  costs  hadbeen  righdy  taxed. 
It  was  provided  by  that  section,  that  any  person 
having  a  right  to  redeem,  who  should  at  any 
time  pending  an  action,  pay  to  the  mortgagee 
or  brmg  into  Court,  in  the  event  of  his  rcSiosal^ 
all  the  principal  monies  and  interest  due  upoa 
the  mortgage,  "  and  aU  such  costs  as  had  been 
expended,  to  be  ascertained  and  computed  by 
the  Court,  or  proper  officer  appointed  ifor  that 
purpose,"  the  same  should  be  deemed  and  taken 
to  be  in  full  satisfaction  and  discbarge  of  the 
mortgage.  Here,  "costs''  being  spoken  of 
without  any  particular  reference  to  them,  they 
must  be  considered  to  be  costs  as  ^^eraliy 
known.  He  besides  had  an  affidavit,  m  which 
it  was  stated,  that  inquiries  had  been  made  in 
the  Courts  of  King's  Bench  and  Exchequer, 
and  it  was  ascertained,  that  in  those  Courts  the 
practice  had  never  been  to  aUow  costs  as  lie- 
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tiffcen  attorn^  and  cHent.  At  the  Six  Qerk»* 
Office,  Chancery  Lane,  similar  inquiries  had 
also  been  made,  and  it  had  been  learned  that 
the  costs  were  always  there  taxed  as  between 
psrtv  and  party. 

y.  CUtrk,  hi  support  of  Ids  rule.— His  ap- 
plication in  its  terms  was^  that  the  prothono- 
tary  might  review  his  taxation,  and  not  that  the 
costs  should  be  taxed  in  any  particular  manner. 
He  had  written  to  Mr.  Bunce,  one  of  the  mas- 
ters in  the  K.  B.,  who  had  told  him  that  the 
costs  in  such  cases,  in  that  Court,  were  taxed 
liberally,  but  not  qmte  as  between  attorney 
and  client. 

The  Prothonotary  of  the  Court  reported  that 
the  costs  were  taxed  in  the  same  manner  in  this 
Court. 

T^ndal,  C.  J.— If  the  rase  were  to  be  sent 
baciL  for  the  costs  to  be  taxed  liberally,  the 
parties  could  never  agree  as  to  the  extent  of 
uberality  to  be  shewn. 

M  Chr/k  cited  ATovW/t.  E4mk0.^ 

Timki,  C.  J.— That  was  a  case  before  a 
-ary :  yon  are  now  before  the  Court.  AU  that 
you  faATe  said  shews  the  practice  adopted 
ID  this  case  to  be  correct,  and  that  the  costs 
hould  not  be  taxed  as  between  attorney  and 
client.  The  practice  has  not  been  such  as  you 
represent  for  manv  years,  and  the  Court  will  not 
alter  the  established  rule,  for  this  case  espe- 
cially. 

Pmrk,  Boianquet,  and  Coiiman,  J.  J.,  con- 
corred. 

Rule' discharged.— Z>0tf  <f.  CoppiY,  Ctppf, 
E.T.I837.    C.^. 

8H0ET  NOTICB  OF  TRIAL. — COUMTBRMAND. 

7%0  d^emiant  beinf  under  term*  io  accept 
eknri  noiiee  of  inal,  there  can  be  no  coun- 
temumd,  and  the  phintif  hmting  given 
naike  ^  amntermand,  the  defendant  was 
held  entUied  to  the  costs  i^the  day. 

W.  H.  Watson  had  on  a  former  day  obtained 
a  rule  for  judgment  as  in  case  of  a  nonsuit, 
against  which, 

Addison  now  shewed  canse.  It  appeared 
that  the  defendant  was  under  terms  to  take 
short  notice  of  trial.  On  the  17th  March,  he 
was  served  with  notice  for  the  25th,  which, 
however,  on  the  21st  was  countermanded. 
The  only  question  was,  whether  the  defendant 
was  entitled  to  the  costs  of  the  day  i  and  the 
rule  of  H.  T.  2  W.  4,  s.  61 ,  was  pointed  out,  by 
which  it  was  directed  that  six  diays'  notice  of 
countermand  should  be  given  in  country 
causes,  unless  where  short  notice  of  trial  was 
only  necessary. 

Parhe,  B.,  consulted  with  the  officef  of  the 
Court,  and  said  that  where  the  plaintiff  gave 
short  notice,  there  could  be  no  coimiermand. 
The  defendant  was  therefore  entiUed  to  his 
costs. 

Rule  accordingly .-^Doitca^/^  v.  Cardwell, 
E.  T.  1837.    Excheq. 


»  7  B.  &  C.  404i 


DB8CBIPTI0N  OF  OOCUMBNT  IN  RULB. 
A  rule  hating  been  dratm  up  upon  reading 
**  a  paper  writing^*  that  was  ield  to  be  a 
sufficient  description  of  the  document, 

Crompton  had  obtained  a  rule  in  this  cause 
for  the  delivering  of  the  postea  to  the  plamtiff, 
in  order  that  the  verdict  might  be  entered 
pursuant  to  an  award,  subject  to  which  a  ver- 
dict had  been  taken  by  consent.    And 

fFiUmare  shewed  cause.— The  form  of  the 
rule  was  pointed  out.  It  was  drawn  up  on 
reading  the  affidavit  of  a  certiun  person,  and 
**  the  paper  writing,"  thereto  annexed.  It 
was  urged  that  it  was  not  enough  to  refer  thus 
to  the  award,  but  that  the  document  should  be 
specified.  The  case  of  Sherry  v.  Ohes^  1  H. 
&  W.  119,  was  referred  to,  where  the  rule  for 
setting  aside  an  award  was  drawn  up  on  read- 
ing a  paper  writing,  which  was  in  fact  a  copy 
of  the  award,  but  which  was  not  stated  io  be 
so,  and  it  was  held  insufficient. 

Per  Curiam. ^Then  it  was  not  sworn  that 
the  paper  writing  was  a  copy  of  the  award, 
and  the  rule  besiaes  was  drawn  up  on  reading 
a  paper  writing,  purporting  only  to  be  a  copy 
of  the  award. 

C!rojnp/o»  pointed  out  the  report  of  the  same 
case  in  3  D.  P.  C.  349,  where  the  rule  appeared 
to  have  been  drawn  up  on  affidavit,  no  copy  of 
the  award  being  annexed. 

Parhe,  B. — ^The  distinction  from  the  present 
case  u  now  clear.  Cause  was  then  shewn  on 
the  merits. 

Piatt  y.  Hall,  E.T.  1837.    Excheq. 

PARLIAMENARY  PROCEEDINGS^ 


ttoffal  fiiimU 
Annual  Indemnity. 

Soiure  of  84ivltf  • 

BILLS  FOR  SECOND   RBADINO. 

To  establish  Local  Courts. 
Education  and  Charities. 
Pluralities  Prevention. 
Residence  of  Clergy. 
Judge's  Opinions. 
Concealment  of  Births. 
Shire-halls. 

IN   COVMITTBB. 

Irish  and  Scotch  Affidavits. 
Municipal  Coiporations. 
Turnpike  Roacfs  continuance.  . 

THIRD  READING. 

Recorders'  Courts. 
Hauit  at  Commonil* 

BILLS  TO  BE  BROUGHT  IN. 

Local  Courts  ....    Mr.  Roebucks 

Abolishuig  Grand  Juries      .    *   .  Mr.  Prime. 
To  extend  the  sufferage  of  Householders 

Mr.  Hume. 
To  amend  the  Marriage  Act.  Mr.  Wilks. 

Parish  V^tries.— To  aboluh  Plural  Voth^f- 

Mr.Wakley. 
Qualification  of  Members.  Mr.  Warburton^ 
Mortgages  on  ShiM*  Mr«  G.  F.  Youngs 

Law  of  Costs  and  General  Issuer  Sir  F.  Pollock. 
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Pdims^oflViiMiliJor  Uf«  of  fittateB  in  Irdaad 

Mr.  LvBuch. 

Repealing  Septennial  Act.         Mr.  Wiltiams. 

Mr.  D'JBvnconrt. 

Power  of  Judges  to  commit.       Mr.  CfharUon. 

FOB  SBCOITD   RBADINO, 

Law  of  Uupyright    .    .    Mr.  Serjt.  Talfoard. 

GottUo?ert«<i  Jglections    .    .    Mr.X!.  Boiler. 

LawofPft^entf     >  /    .    .  4tfir.  Waddaom 

Oflfences  against  the  Person    .  Mr.  A.  Treror. 

Bxpenoes  at  Elections    .    .    .    .Mr.  Hume. 

Freemenii*  Admission  BUU 

Final  Reifister  of  Electors.  .  Mr.  Elpiostooe. 

Boundaries  of  Boroughs. 

Common  Fields  Act. 

Bankrupt  Laws.  Solicitor  General. 

Small  Debt  Courts Col.  Scale. 

IN    COMMITTKB. 

Custody  of  Infants    .    .  Mr.  Serjt.  Talfourd. 
Bribery  at  Elections  ....      Mr.  Hardy. 
Repealing  Usury  Law  on  Bills  of  Exchange. 
To  amend  the  Law  of  WUs. 

The  Attorney  GeneraL 
Registration- of  Tbtcn.  Attorney  General 
Prisons  Regulations  .  .  Mr.  Fox  Maule. 
Recovery  of  Tenements.  Mr.  Algionby. 

Residence  of  Clergy. 

Ofiences  punishable  by  traneportation  for  life. 
Abolishing  the  pnoitiiBient  of  death  forlGii;gery. 
Offences  against  the  person. 
Robbery  and  stealing  irom  the  person. 
Burglary  and  stealing  in  a  Dwelling-Hoase« 
Crime  of  Piracy. 

Burning  or  destroying  Buildings  and  Ships. 
Abolishing  the  Punishment  of  Death  in  certain 

cases. 
Abolishing  the  punishment  of  the  Pilorv. 

Lord  John  Kussel!. 
Uniformity  of  Ptoccss  Act     Mr.  Blphtnstone. 

Public  Records Mr.  C.  BuUer. 

Expences  of  Coroners*  Inquests. 

Tiie  HoUcitor  General. 
Marriage  and  Registration  Acts. 

Lord  John  Russell. 
Highway  Rates. 

Secular  Jurisdiction  of  York  and  Ely. 
Inclosure  Awards 

CONSIOBRATION  OP  REPORTS. 

Attorneys  and  Solicitors        .    .    Mr.Tooke. 
Abolishing  Imprisonment  for  debt 

The  Attorney  General. 

THIRD  RBAOIirO. 

SheriiTs  fees Mr.  Tooke. 

Common  Law  Officers* 

Mr.  Serjeant  Gonlbum. 


NOTES  OF  THE  WEEK. 


LAW   OP   COPTRIOHT. 

Mr.  Serjeant  Talfourd's  Bill  has  been 
printed,  and  we  shall  give  an  analysis  of  it 
in  our  next  number.  Its  provisions  appear 
to  be  well  adapted  to  the  object^  and  will 
effect  a  great  improvement  in  this  part  of 


the  law  in  regaxd  to  the  remedies  for  tiie 
grievance  complained  of;  besides  removing 
a  large  part  of  the  injustioe  under  which 
authon  at  present  labour.  Several  of  the 
provisions  shew  an  anxious  desire  to  secure 
the  personal  interests  of  authors,  and  at  the 
same  time  to  protect  the  pubUc  firom  an 
ahnae  of  the  rigi^^L  Conferred. 

GOVGLUSXOV  OP  TBIKITT  TiaiC  XXAlCrir ATIOK. 

We  are  informed  that  four  of  the  five 
candidates  who  were  re-examined  last  Sor 
turday  passed  satisftietorily.  There  appears 
to  be  some  difference  of  opinion  on  the  ex- 
pediency of  these  re-examinations.  It  is, 
however,  a  lenient  mode  of  proceeding,  and 
affords  an  opportunity  to  those  who  possess 
sufficient  knowledge,  of  shewing  their  oompe. 
tency  on  a  second  examination,  who  might 
£Bdi  ftom  temporary  iUness  in  the  first  in- 
stance ;  bnt  it  is  questionable  whether  Hie 
practioe  will  be  long  eontmued.  The  Ex- 
aminers are  evidently  anxious*  in  this  still 
early  progress  of  their  labours,  to  diaduuge 
their  duty  with  every  consideratioii  of  tiie 
circumstanoes  in  which  the  fyrvU^^n^  have 
been  unexpectedly  placed. 

THE  14ATX  CBAJrCKRT  OROSRS. 

We  are  asked  why  these  orders  are  not 
enHred,  and  what  validity  they  have, — 
whether  in  £ftct  they  are  oniers»  or  crk  pro- 
perly be  issued  as  finom  authority, —  with- 
out entry  with  the  register,  as  aU  other  or- 
ders are,  or  ought  to  be  ? 

Are  they  kept  imperfect  as  an  experi- 
ment, to  be  withdrawn  in  case  of  fiulure  ? 
Still  the  question  arises— why  are  they  ac- 
knowledged as  orders  till  duly  entered  ? 


NEW  RULE  OF  COMMON  LAW 
COURTS, 


ABOLISRXNO  FBKS  FOB  KBTS  OP  TBBASURT. 

Trinity  Ttrm.  1837. 
/« the  King's  Bench. 

Whbrbas  by  the  practice  of  this  Const 
Sheriffs  may  now  be  required  to  file  Writs 
with  their  Returns,  as  well  in  Vacation 
as  in  Term  Time ;  and  upon  nH  Writs  filed 
in  Vacation  an  extra  chaige  of  5s.  lOd. 
is  paid  for  keys  of  the  Treasury;  And 
whereas  the  like  charge  of  5#.  lOif.  is 
also  paid  upon  all  searches  made  in  Vacik- 
tion  for  Writs  so  filed,  and  upon  all  Cc^mcs 
of  such  Writs  or  Returns  thereto  : 

It  is  obdbrbd.  That  from  and  after  tbjc 
last  day  of  this  present  Term  such  extra 
charge  of  5#.  10^.' be  discontinued  upon 
all  Writs  filed  by  8heii%  in  Vacation,  and 
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all  searcbes  for  Bueh  Writs^  and  all  Copi( 
thereof,  or  of  Returns  thereto.  And  that 
hereafter  in  Vacation  such  Writs  may  be 
filed  by  Sheriffs,  and  searches  made  for  the 
same*  and  copies  of  such  Writs  or  Returns 
thereto  made  and  obtained,  without  payment 
of  the  said  extra  charge  of  5«.  lOd, 
.  Bt  rfOL 


I  uc»n«y  -.  -  *  .ir  r  JnfiMfi(Mharr^,  Excep- 
WedacMaar'A.  -^V  fiSlns;  Caqses,  and  Far- 
ThiM^  >. .  "  29  (      thcr  Directions. 


nhitp  Term,  \S37. 
JBffore  t^  ftarH  Cbsncfllar, 

AT  UNCOLN'S  inn. 

rThe    Firvt  Seal— Appeal 


^  ftiday-'  \.  30\ 
Saturday  ..July  1 1 
Monday  ..31 
Tuesday       . .      4/ 

Wednesday..      6    Second  Seal — ^Afotions. 


Wednesd.  Jane  21 

Thursday     • 

Friday 

Saturday 

Monday       » 

Tuesday 

Wednesday  ., 

Thursday     . 

Friday 

Satnitlay  ..  J 

Monday 

Tuesday 

Wednesday  .. 

Thursday     . . 

Friday 

Saturday 

Monday 

Tuesday 

Wednesday  .. 

Tliursday     . . 

Friday 

Saturday 

Monday 

Tuesday 

Wednesday  •• 


Motions  and  Motions. 


Re-hearings  and  Appeals. 


r  The  Second  Seal— Appeal 
L     MotiouM  and  Motions. 


Re-heartngs,  Appeals* 
Causes. 


& 


Thursday     .• 
Friday 
ftitorday 
Monday 
Tuesday 
Wednesday «. 
Tbnrsday     «. 
Friday 


10 
II 
12 
13 
14 
15 

18/ 
.  The  Third  Seal— Appeal 
Motions  and  Motions. 


19 


2() 
21 
22 
24 
25 
26 
27 
28 


.Re-hearings,  Appeals,  & 


Causes. 


«Mn«»i»«  9Q  /  Tbc  Fourth  Seal— Appeal 

Saturday      ..    29|     Motions  and  Motions. 

Monday       ..    31    Pe^tions. 

Such  days  as  his  Lordship  sits  in  the  House 
Qf  Lords  00  Appeals  are  excepted. 

The  Court  will  not  sit  after  Friday  the  1 1th 
of  August.  

AT  LINCOLM'S  IMN. 

June  13  ) 


Tuesday . 

Wednesday  . 

Thursday 

Friday 

Saturday 

Monday 

Tuesday 


14 
16  \ 
16/ 
17 


") 


Motions    and    the    Ad- 
journed Petitions. 


Wednesday". 

Thursday     . 

Friday. 

Saturday 

Monday 

Tuesday 


FiTBl  Seal— Mofibiis. 


20 


Thursday 

Fridi^ 

Saturday 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

Saturday 

Monday 

Tuesday 

Wednesday..    19    Third  Seal— Motions. 


8 
10 
11 
12 
13 
14 
15 


Pleas,  Demurrers,  Excep- 
tions, Causes  and  Fur- 
ther Directions. 


Thursday' 

Friday 

Saturday 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

Saturday 
Monday 


Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 


20^ 

21 

22 

24 

25 

26 

27 

28J 

29    Fourth  Seal— Motions. 
31    Petitions. 


Note, — On  every  Friday,  during  the  Sittings 
the  Vice  Chancellor  will  hear  Consent  Causes, 
Short  Causes,  and  Unopposed  Petitions  before 
the  General  Paper. 

The  Court  will  not  sit  after  Friday  the  11th 
of  August. 


lEUilM  Ctsutt 
After  Trtmty  Term,  1837- 

aT  TBS  ROLLS. 

Wednesd.  June  21    Motions. 

Thursday     ..  22>, 

Friday         ..  23^ 

Saturday      ..  24 

Monday       . .  26 

Tuesday       ..  27 

Wednesday  ..  28 

Thursday     . .  29 

Friday         ..  30 
Saturday  ..  July  1 

Monday       • .  3 

Tuesday  4' 

Wednesday  ..      5    Motions. 


^Pleas,  Demurrers.Causes, 
Further  Directions,  and 
Exceptions. 
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llittraday 

Friday 

Saturday 

Monday 

Tuesday 

Wednesday  , 

Thursday     , 

Friday 

Saturday 

Monday 

Tuesday 

Wednesday  . 

Thursday     . 

Friday 

Saturday 

Monday 

Taesday 

W(9inesday  , 

Thursday     < 

Friday 

Saturday     , 

Monday 

Tuesday 


{ 


Short  Causes,  «nd  PleM» 
Demurrers,  Causes, 
Further  Directions^  and 
Exceptions. 

7    PetitionsinOeneralP^per. 

8^ 
10 
11 
12 
Id 
14 
15 
17 
18 

19' 


Pleas.  Demurrers,  Causes, 
Further  Directions^  and 
Exeeptv 


20- 


2V 

221 

24 

25 

26 

27 


Motions. 

'Short  Causes^  and  Pleas, 
Demurrers,  Causes. 
Further  Directions,  and 

.    Exceptions. 


^  Pleas,  Demurrers,  Causesi 
Further  Directions^  and 
Exceptions. 


..    29    Motions. 

..    31    PetitionsinGeneralPapef. 

Aug.  1    Short  Causes. 

Causes,  Further  Directions,  and  Petitions*,  bjr 
Consent,  every  Tuesday,  at  the  Sitting  of 
the  Court. 


COMMON  LAW  SITTINGS. 


9iinfti  Ment^. 

London — Adjournment-day,  Saturday,  June 
24th,  1837. 


€animBn  ^Utut. 

London.— Adjournment-day,  Monday,  June 
26th,  1837. 


Sittings  after  TViiuV^  Term,  1837. 


MIDOLV8BX. 


Tuesday,  «>  June,  13  |     Common  Juries. 

14/     Revenue   and  Com- 
^  1  mon  Juries. 

1^  j "    Common  Juries. 

Special  and  Common 


Wednesday 

Thursday 

Friday    - 

Saturday 

Monday 

Tuesday 

Wednesday 

Thursday 


17 

19 

20J 

21 

22 


'Junes. 


^     Common  Juries. 


LOIIDOir. 

June  23       Adjoummeiit  Day. 
241 

26  ; 


Common  Juries. 


Friday     . 

Saturday 

Monday 

Tuesday  •      27 

Wednesday     -      28 

Thursday        -      29 

Friday    -       -      30 

Saturday    «    July  Ij* 

The  Court  will  sit  at  half-past  nine  o'clock. 

The  Court  will  not  sit  in  London  on  Wednes- 
day the  I4tii  instant,  but  will  b6  adjourned  to 
Friday,  tiie  23d  instant. 

THE  EDITOR'S  LETTER  BOX. 


SMclal  and  Common 
*  Juries. 

Common  Juries. 


Subscribers  who  ^^ish  to  rticdve  by  poet  the 
Country  Stamped  Edition  of  the  Legal  Obser- 
ver, wiU  please  to  give  directions  accordinj^y. 
Hie  price  of  the  stamped  edition  is  Id.  The 
work  in  all  other  respects  remains  the  same ; 
and  the  London  subscribers,  and  those  who 
can  receive  it  by  the  Booksellers' parcels,  tnay 
continue  it  at  tne  same  price  ana  in  the  same 
form  as  heretofore. 

We  ar^  much  obliged  to  ''  S."  for  the 
Questions  he  sent  us.  We  do  not  expect  an 
exact  copy  of  each  Question,  but  think  that 
the  substance  may  be  usefully  communicated, 
to  shew  the  scope  of  the  Examination^  and 
enable  those  who  nave  yet  to  come  up,  to  pre- 
pare themselves.  If  each  Candidate  were  able 
to  answer  all  the  Questions  which  have  ap- 
peared in  this  work,  nearly  400  in  number, 
he  would  doubtlesss  give  a  ready  answer  to 
manv  which  in^  be  put  hereafter. 

We  thank  **  M.'^  for  his  communication, 
and  will  avail  ourselves  of  it  in  an  early  num- 
ber. 

TheLettersof  E*  H.5  W.J.j  C*  W.  T.  1 
and  "  a  Solicitor,"  are  under  consideration. 

We  think  that  the  grievance  stated  by  fi.  S. 
should  be  brought  under,  the  notice  of  our 
readers ;  but  he  has  not  done  it  judiciously,  and 
we  are  satisfied  that  the  publication  of  ms  let- 
ter will  not  serve  the  object  of  the  writ^.  Is 
be  willing  to  have  his  letter  al^red  in  such 
way  as  we  dd6m  prudent  ? 

J.  J.  cannot  ootain  a  certificate  of  **  fitness 
and  capaciw ''  from  the  Examiners  until  he 
has  attuned  the  age  of  twenty-one.  Perhaps 
he  might  be  exammed  de  bene  eue,  some  short 
time  previouslv ;  but  the  certificate  could  not 
properly  be  delivered  to  him  till  of  age« 

llie  suggestion  of  H.  S.,  for  providing  for 
rejected  Articled  Clerks,  is  at  once  comical 
and  serious.  We  cannot  promise  to  insert  his 
letter. 

The  information  required  by  Z.  T.  will  be 
found  in  ^e  Monthly  Lbt  of  New  Publica- 
tions. 

We  are  glad  that  the  commencement  of  the 
Country  Stamped  Edition  has  given  so  much 
satisfaction  to  our  distant  readers. 


Printed  by  Esic uno  Spbttioub,  07»  Chmcery  Lane»  LoR'- 
don  }  and  published  by  John  KiCRARni  h.  Co.*  IM, 
Fleet  Street,  London.  Krice  td,  \  and  Sumped,  7d. 
Friday,  IStli  June.  t8S7. 
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WILUAM  THE  FOURTH  AS   A 
LEGISLATOR. 


Tu  leiga  of  A^^Uiam  tbe  Foorth  hM  dcMKd,* 
and  it  becomes  oar  duty  to  consider  his 
chaFBCter  as  a  legislator.  We  justly  etti- 
mate  tbe  public  characters  of  monarchs  by 
the  acts  of  the  legislature  during  their  sway ; 
and,  tried  by  this  rule,  the  late  King  de» 
aenvB  to  be  ranked  by  posterity  with  our 
Edwards  and  Henrys*  More  has  been  done 
for  the  judicioas  reform  of  the  law  in  the 
seven  years  of  his  reign,  than  in  at  least 
the  hundred  years  preceding  them.  His 
ascent  to  the  throne  wiU  ever  be  considered 
as  an  sera  in  the  history  of  our  laws ;  and 
as  we  oommeneed  our  literary  existence  by 
recording  and  illustrating  his  legislative  acts, 
we  fed  no  little  interest  in  all  of  them. 

If  the  reader  will  look  back  to  the  last 
sessions  of  Parliament,  he  will  at  once 
admit  the  justice  of  our  estimate  of  the 
late  King's  chasacter  as  a  legislator. 

In  the  €rBt  year  of  his  Majesty's  reign 
vere  passed  the  acts  known  by  the  names 
of  Sir  James  Scarlett  and  Sir  Edward  Sug- 
den's  Acts.  By  the  first,  the  mode  of  ad- 
ninistering  justice  on  circuit  in  Wales  was 
entirely  altered,  being  assimilated  to  that 
adopted  in  England ;  the  number  of  judges 
vas  increased  from  12  to  15  ;  and  the  prac* 
tice  of  all  the  superior  courts  was  rendered 
uniform.  By  the  latter  acts  the  law  relating 
to  trustees  was  amended  and  simplified; 
the  laws  affecting  the  property  of  persons 
under  disability,  and  for  facilitating  tjie  pay- 
ment of  debts,  were  consolidated  and  im- 
proved; and  the  law  as  to  contempts  in 

«  His  Majesty  died  on  the  20th  inst,,  at  12 
minutes  past  two  o'clock,  ▲.  m. 

VOL.  XIV.— KO.  404. 


Chancery  placed  on  a  footing  which  pto* 
tected  the  liberty  of  the  subject.  Besides 
these  acts,  the  penalty  of  deadi  was,  except 
in  certain  rare  cases,  no  longer  awarded  to 
die  crime  of  forgery;  and  this  great  step 
towards  a  mitigation  of  the  criminal  code, 
has  been  followed,  during  the  subsequent 
years,  by  many  other  acts,  all  having  the 
same  amdiorating  tendency.  Lord  Ten- 
terden's  acts  relating  to  the  term  and  re-* 
turns  of  vmts,  to  judgment  and  execution, 
and  the  examination  of  witnesses,  also  be* 
long  to  this  year. 

llie  first  and  second  year  of  the  late 
king^s  reign  is  memorable  for  the  Reform 
Act ;  for  the  Bankruptcy  Court  Act,  which 
called  a  new  court  into  existence  for  the  ad* 
ministration  of  bankruptcy,  and  greatly  im» 
proved  the  jurisdiction  of  the  commissioners. 
In  this  year  were  also  passed  the  Game  Act, 
which  abolished  the  necessity  of  qualifica- 
t3on  ;  the  Uniformity  of  Process  Act ;  and 
the  Act  which  established  a  limitation  to 
claims  for  tithes. 

The  second  and  third  year  of  his  Ma* 
jesty's  reign  is  distinguished  by  the  Acts 
which  established  a  limitation  to  all  claims 
to  incorporeal  hereditaments ;  by  the  Ana- 
tomy Act,  which  has  effectually  put  a  stop 
to  the  practice  of  selling  dead  bodies,  and 
the  horrible  crimes  whicn  it  gave  rise  to ; 
and  by  many  other  Acts  of  minor  import- 
ance. 

The  third  and  fourth  year  was  perhaps 
the  most  important  of  all.  In  this  the 
fruits  of  the  law  commissions,  which  were 
appointed  in  the  preceding  reign,  were 
reaped.  A  n^w  statute  of  limitations  of 
real  actions  was  passed ;  the  Court  of  Chan- 
cery was  regulated;  fines  and  recoveries 
were  abolished ;  the  law  of  inheritance  and 
dower  improved;  real  estate  was  made 
subject  to  every  species  of  debts ;  and^ia 
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one  year,  many  blots,  which  had  remained 
on  our  judicial  system  for  centuries,  were 
wiped  off  for  ever.  We  should  also  glance 
at  the  fouler  stain  of  slavery,  from  which 
we  were  relieved  in  this  year  by  the  legis- 
lature ;  the  Act  which  opened  the  East  India 
trade  ;  and  the  Bank  of  England  Act,  which 
made  a  material  alteration  in  the  usury 
laws 

The  fourth  and  fifth  year  gave  us  the 
Poor  Law  Act,  a  measure  sufficiently  well 
known ;  and  established  the  Central  Cri- 
minal Court,  greatly  to  the  improvement  of 
the  administration  of  criminal  justice,  and 
made  many  smaller  alterations. 

The  fifth  and  sixth  year  was  less  impor- 
tant than  any  of  the  preceding  years  in  a 
legal  point  of  view ;  yet  in  this  year  we  had 
the  Municipal  Corporation  Act,  and  a  host 
uf  smaller  amendments. 

The  sixth  and  seventh  year  is  most  re- 
markable for  the  Tithe  Commutation  Act, 
which  will  eventually  supersede  the  intri- 
cate and  confused  law  of  tithes ;  the  Act 
for  the  Registration  of  Births,  Deaths,  and 
Marriages ;  and  the  Act  for  allowing  Coun- 
jBcl  to  Prisoners. 

The  seventh  and  eighth  year  has  com- 
menced, but  has  been  arrested,  and  the  le- 
gislative career  of  William  the  Fourth  closes 
.with  his  seventh  year,  lliere  is  little  to 
mark  that  portion  of  it  which  has  occurred 
in  the  present  session. 

We  have  now,  we  think,  fairly  shewn 
that  the  reign  of  the  late  king  will  ever  be 
a  memorable  one  to  lawyers,  and  that  he 
may  be  handed  down  to  posterity,  if  no 
other  epithet  be  more  appropriate,  as  Wil- 
liam the  Law  Reformer.  But  besides  these 
measures  which  have  become  law,  innumer- 
able others  have  been  proposed,  and  we  are 
not  to  forget  that  every  royal  speech  has 
contained  a  recommendation  in  favour  of  a 
reform  in  the  laws. 

A  new  reign  now  dawns  on  us,  and  we 
have  no  doubt  that  the  same  desire  for  judi- 
cious improvement  remains  with  the  throne. 
Thus  may  it  ever  be ;  and  may  our  young 
Qu^n  think  it  her  proudest  distinction  to 
carry  on  the  work  commenced  by  her 
predecessor,  and  find  it  her  best  security 
to  simplify  and  reform  the  laws  of  her  coun- 
try. 


securing  the  delit  is  liable  to  the  rents  and 
covenants  reserved  and  cuntained  in  the  lease, 
althoiifrh  he  has  not  taken  possessinti  of  the 
premises.  And  this  case  has  been  since  foU 
lowed  by  the  present  Master  of  the  Rolls,  who 
has  held  that  the  equitable  assignee  of  an  under- 
lease is  clothed  withlhe  obligation  to  perforin 
the  covenants  in  the  under-leade,  though  he  is 
himself  the  original  lensor,  and  that  he  CMmot 
set  up  the  non-performance  of  those  cove- 
nants ajraiust  his  lessee,  as  the  ground  for  re- 
fusing the  performance  of  a  covenant  in  the 
original  lease.  "  The  case  of  Lucna  v.  Corner^ 
ford,  3  Bro.  C.  C.  166 ;  S.  C.  1  Ves.  jun.  235," 
said  Lord  fMtkgdule,  '*  was  cited  to  show,  that 
even  in  the  case  of  an  equitable  montage,  hj 
deposit  of  deeds,  the  depositary  was  held  bound 
by  an  agreement  to  rebuild,  and  was  compelled 
to  take  an  assignment  with  the  covenants  for 
that  purpose.  The  authority  of  that  case  was 
not  denied ;  bnt  it  appears,  by  Brown's  Report, 
that  the  equitable  mortgagee  in  that  case  had 
taken  possession  of  the  mortgasred  estate ;  and 
it  was  argued,  that  in  equity  a  mortgagee  by  as- 
signment of  the  whole  leasehold  interest,  did 
not  become  lialde  to  the  covenants  of  the  lease 
if  he  did  not  take  possession ;  and  the  cases  of 
Spfirkes  v.  f^frnon,  2  Vern,  275,  and  Eaton  v. 
Jacques,  Dongl.  455,  which  was  expressly  over, 
ruled  in  fFilliami  v.  Bosttnt/uel,  1  Brod.  & 
Bing.  238,  were  cited  as  showing  the  rule  in 
equity.  But  it  does  not  appear  to  me  that  the 
fact  of  a  mortgagee  by  ahsignmeot  of  a  lease- 
hold interest,  taking  actual  possession  of  the 
mortgaged  property,  is  more  important  in 
equilY  than  it  is  at  law,  and  ihc  case  of  Ftijg-At  v. 
BenUetft  shows  that  it  was  not  so  considered 
by  the  Vice  Chancellor."  JeMm  v.  Parimau, 
I  Keen,  454. 


THE  PROPERTY  LAWYER. 

AS8IGN££   OP  AN   UNDBRLBASB. 

In  the  case  of  FliJBrfit  v.  iientley,  7  Sim. 
149 ;  (Dig.  for  1837,  16,)  it  was  held  by  Sir  L, 
Shadweli,  V.  C,  that  a  depositary  ^f  a  lease  for 


PRACTICAL  POINTS  OF  GENERAL 
INTEREST. 

FOREIGN  DIVORCB. 

In  Loll^*s  case,  Russ.  &  Ry.  C  C.  237,  2 
Clark  &  Fin.  267  n.,  it  was  held  that  a  foreign 
divorce  cannot  dissolve  an  English  marriai^. 
Some  particulars  relating  to  this  case  were 
furnished  by  Lord  Brougham  in  a  recent  case. 

'*  Wliat  was  LuUey*$  case  t  It  was  a  case  the 
strongest,  possible  in  favour  of  the  doctrine 
contendcH  for.  It  was  not  a  question  of  civil 
right,  but  of  felony.  LuUry  bad  kmdfide,  and 
in  a  confidential  belief,  founded  on  the  autho- 
rity of  the  Scotch  lawyers,  that  the  Scotch  di- 
vorce had  effectually  aissolved  his  prior  Eng- 
lish marriage,  intermarried  in  EnglaiTd,  Xvni^ 
his  first  wife.  He  was  tried  at  I^ncaster  for 
bigamy,  and  found  guilty ;  but  the  point  was 
reserved,  and  was  afterwards  argued  before  all 
the  most  learned  judges  of  the  day,  who,  after 
hearing  the  case  fully  and  thoroughly  dis* 
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cassed,  first  at  Westminater  Hull,  and  then  at 
Serjeanis*  Inn,  fi^ave  a  clear  and  unanimous 
opinion  that  no  divorce  or  proceeding  in  the 
nature  of  a  divorce  in  any  foreign  country, 
Scotland  included*  could  dissolve  a  marriage 
eontrat'ted  in  England,  and  they  sentenced 
Lviiry  to  seven  years'  transportation.  And  he 
was  accordingly  sent  to  the  hulks  for  one  or 
twii  years,  though  in  mercy  the  residue  of  his 
sentence  was  ultimately  remitted.  I  take  leave 
to  say,  he  ought  not  to  have  gone  to  the  hulks 
at  alt,  be<!ause  he  had  acted  bnudfintt  though 
ihis  did  not  prevent  his  conviction  from  being 
legal.  Bnt  he  was  sent,  notwiihatindin^r.  as  if 
tu  »he%v  clearly  that  the  judges  were  confident 
of  the  law  they  had  laid  down,  so  thai  never  was 
there  a  greater  mistake  than  to  suppose  that 
the  remission  argued  the  least  doubt  on  the 
part  of  the  judges.  I  hold  it  to  be  perfectly 
clear,  therefore,  that  L*Mey^s  case  stands  as  the 
settled  law  of  Westminster  Hall  at  this  day.  It 
has  been  uniformly  recognized  since,  and  in 
particular,  it  wav  repeatedly  made  the  subject 
of  discussion  before  Lord  Eldun  himself,  in  the 
two  appeals  of  Toveif  v.  LinH$ny^  1  Dow,  117, 
131,  in  the  House  of  Lords,  when  I  furnished 
his  lordship  with  a  note  of  LitUfy^M  case,  which 
he  followed  in  disposing  of  both  those  appeals, 
so  far  as  it  affected  them.  1'hat  case  then  set- 
tled two  points,  first,  that  no  foreign  proceed- 
ing in  the  nature  of  a  divorce  in  an  ecclesias- 
tical court  could  effectually  dissolve  an  English 
marriage ;  and,  secondly,  that  a  Scotch  divorce 
b  not  such  a  proceeding  in  an  ecclesiastical 
court  as  to  bring  the  case  wiihin  the  exception 
in  the  Bigamy  Act.  1  Jac.  1,  c.  11,  s.  2,  for 
which  nothing  less  than  the  sentence  of  an  ec- 
clesiastical court  is  sufficient** — McCarthy  v. 
/>mii;r,2Rus8.  &M.619. 


in  this  case.  As  to  the  remedies  against  the 
bankrupt  as  a  partner,  it  is  true  they  would 
generallv  exist ;  but  it  would  be  open  to  much 
mischief;  if  taking  shares  in  a  joint  stock  trad« 
ing  company  made  the  holder  a  trader  liable 
to  the  bankrupt  laws.  Without  reference  to 
the  case  now  before  the  court,  1  am  of  opinion 
that  it  would  require  much  caution  to  take  out 
a  fiat  on  such  a  trading ;  and  my  opinion  is^ 
that  a  fiat  could  not  be  supported  on  such 
trading.— £'j?;}</r/«r  Brundrett,  3  Mont.  &  A.  50. 


JOINT  STOCK  COMPANY. 

We  have  recently  adverted  to  several  points 
connected  with  joint  stock  companies.  We 
now  add  the  following  one,  as  to  whether  a 
shareholder  in  them  is  liable  to  the  bankrupt 
laws. 

This  was  a  petition  to  annul  the  fiat.  One 
objection  was  the  want  of  a  trading.  The  al- 
leged trading  was,  that  the  bankrupt  bad  taken 
a  few  shares  in  an  unincorporatea  joint  stock 
banking  company.  The  order  turned  on  other 
points. 

Sir  Georfre  Aw<f.— -Though  the  5  &  6  W.  4, 
c  56,  s.  42,  has  created  some  little  distinction 
as  to  concerted y^/i/«,  yet  if  any  thing  more  than 
mere  concert  exists,  the  old  principles  would 
still  apply  as  to  annulling  for  concert.  It  is 
argued,  that  assuming  the  bankrupt  was  hund 
fide  a  partner,  he  of  necessity  was  a  trader ; 
biiWit  by  no  means  follows,  from  the  mere  fact 
of  being  a  member  of  such  a  partnership,  that 
the  osual  consequence  of  being  a  trader,  liable 
to  the  bankrupt  laws,  follows.  In  all  cases  of 
ordinary  partnerships,  it  would  be  a  conse- 
quence, but  not  the  mere  holding  of  shares,  as 


NOTICES  OF  NEW  BOOKS. 

Tke  New  Practice  of  the  Courts  of  King's 
Bench,  Common  Pleas,  and  Exchequer  of 
Pleas,  in  Personal  Actions,  and  Ejects 
ment  .•  containing  all  the  Recent  Statutes, 
Rules  of  Court,  and  Judicial  Decisions, 
relating  thereto.    By  William  Tidd,  Esq. 
of  the  Inner  Temple,  Barrister  at  Law. 
London  :  Saunders  and  Benning,  1837. 
This  is  an  excellent  consolidation  of  the 
several  supplements  to  Mr.  Tidd's  Practice, 
and   constitutes,  with  the  ninth    edition 
of  that  work,  the  whole  body  of  the  Com- 
mon Law  Piuctice.      We  hope  that,    at 
some  future  time,  the  learned  author  will 
give  the  profession  a  new  edition  of  the 
entire  Practice  of  the  Courts,  retaining  such 
parts  only  of  the  ninth  edition  as  have  not 
been  in  any  respect  altered,  and  comprising 
all  the  new  matter  of  the  present  volume. 
This,   however,  cannot  be  expected  for  a 
considerable  time  to  come  j  and  indeed,  we 
think  that  it  is  decidedly  the  better  course 
to  defer  the  full  consolidation  of  the  practice 
until  the  changes  still  projecting  have  been 
made,  and  the  operation  of  those  changes 
have  been  tried  in  practice,  and  the  whole 
matter  reduced  to  something  like  a  settled 
state.     In  the  mean  time  t£e  present  vo- 
lume n^ust  be  of  invaluable  service  to  the 
practitioner.      It  bears  decisive  marks  of 
having  been  composed  with  the  accustomed 
care,  the  large  experience,  and  untiring  re- 
search of  the  venerable  writer. 

The  importance  of  the  volume  will  be 
best  appreciated  by  some  extracts  from  the 
preface. 

"  Since  the  publication  of  the  9th  edition  of 
the  author's  practice,  in  Trinity  Term  1828, 
many  important  alterations  have  been  made  in 
the  practice  of  the  Su|)erior  Courts  of  Law  at 
Westminster,  by  various  statutes,  rules  of 
court,  and  judicial  decisions*  The  principal 
statutes  by  which  these  alterations  were  effect- 
ed, are  the  Administration  of  Justice  Act,  (11 
Geo.  4.  &  1  W.  4,  c.  70);  the  Speedy  Judg. 
ment  and  Execution  Act,  (1  W.  4,  c.  7) ;  the 
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Exaraination  of  Witnesses  act,  (1  W.4,  c.  22) ; 
the  Interpleader  act,  (I  &  2  W.  4,  c  68) ;  the 
Uniformity  of  Process  act,  (2  W.  4,  c.  39) ; 
and  the  Law  Amendment  act,  (3  &  4  W.  4,  c. 
42). 

"In  pursuance  of  the  power  given  by  the  Ad- 
ministration of  Justice  act,  general  rules  were 
made  hy  all  the  Judges,  in  Trinity  Terra  1831, 
and  Hiliiry  term  1832.  The  rules  of  Trinity 
term  chie&y  relate  to  the  putting  in  and  iusti- 
fying  of  special  bail ;  the  shortening  of  decla. 
rittions  in  actions  of  assumpsit,  or  debt,  on  bills 
of  exchange,  or  promissory  notes,  and  the 
common  counts  ;  tne  delivery  of  particulars  of 
the  plaintifTs  demand,  under  those  counts ;  the 
time  for  delivering  declarations  de  bet$e  eue ; 
the  service  of  declarations  in  ejectment ;  the 
time  for  pleading;  rules  to  plead  several  mau 
ters ;  and  Judgment  of  nonpros,  &c.  The  ob- 
ject and  intent  of  the  rules  of  Hilary  term  ap- 
pear to  have  been,  to  assimikte  the  practice  of 
tlie  different  coukts,  aud  to  reader  the  proceed- 
ings therein  more  expeditious,  and  less  expen- 
sive to  the  suitors." 

After  adverting  to  the  several  supplements 
published  in  1830,  1832.  and  1833,  the 
author  proceeds  thus : 

These  supplements,  however,  were  but  par- 
tial {  and  the  last  of  them  was  published  more 
than  three  years  ago ;  since  which,  many  im- 
portant akeratiuBs  have  been  made  in  the 
practice,  by  sultsequent  statutes,  rales  of  court, 
and  judiiiui  decisions.  It  is  therefore  hoped 
that  the  following  work,  in  which  the  au- 
thor has  colbcted  and  arranged  all  the  re- 
cent  statutes  and  rules  of  court  on  practical 
subjcets>  including  those  noticed  in  the  above 
suppiemeiitfl,  with  the  judicial  decisions  there- 
on, to  the  present  lime,  and  on  other  matters 
of  frequent  occurrence  in  practice,  will  not  be 
uuarceptaMe  to  the  profession. 

Under  the  Law  Amendment  act,  general 
ntles  Were  made  by  all  the  judges  of  the  supe- 
rior Courts  of  common  law  at  Westminster,  in 
Hilary  term  1834  ;  ^hich  having  lieen  laid  the 
re<|ui«ite  time  before  both  houses  of  pHrlia- 
meut,  came  into  operation  on  the  first  day  of 
Euster  term  following.  These  rules,  which 
may  be  considered  as  the  commencement  of  a 
new  era  in  pleading,  are  of  two  kinds :  1st, 
general  rules,  relating  to  all  pleadings ;  and, 
2diy,  rules  Mating  to  pleadings  in  the  parti- 
cular actions  of  a*»sitmpsit,  covenant,  debt, 
detinue,  case,  and  trespass. 

"In  treating  of  pleas  in  bar,  as  governed  by 
these  rules,  the  author  has  considered,  in  the 
27th  chapter,  1st,  the  several  grounds  of  de- 
fence, and  what  pleas,  adapted  thereto,  may  be 
pleaded  in  actions  upon  contracts,  and  for 
wrongs  Independently  of  contract:  2ndly,  the 
power  of  the  j^nt^es  to  make  alterations  in  the 
mode  «€  pleading,  &c.  and  the  rules  made  by 
them  ita  pursoance  thereof :  3dly,  what  must 
u  )w,  since  the  making t)f  the  above  rules,  be 
proved  liy  the  plaintiff,  t>n  the  general  issue, 
or  comnkon  plea  in  denial  of  the  contract  or 
wrong  statea  in  the  dedaration :  4thty,  what 
migkt  have  heen  fottnerly,  and  may  now  be 
Ifivcain  evidence  thereon  by  the  defendant,  or 


must  be  pleaded  specially,  in  actions  upon 
contracts  und  for  wrongs  :  5thly,  in  what  case^ 
the  special  matter  may  be  given  in  evidence, 
under  the  general  issue,  bv  act  of  parliament : 
6thly,  the  pleas  in  actions  by  and  against  bank- 
rupts, or  insolvent  debtors,  and  their  respec- 
tive assignees ;  or  by  and  against  executors  or 
administrators,  heirs  or  devisees :  7thly,  the 
title,  commencement,  body,  and  conclusion  of 
pleas :  8thly,  in  what  cases  the  defendant 
might  formerly  have  pleaded,  and  is  now  al- 
lowed to  plead  several  matters :  and,  lastly, 
the  practice  as  regards  the  sij^ning,  delivering, 
filing,  adding,  amending,  waiving,  abiding  by, 
striking  out,  or  setting  aside  pleas,  &c.  And 
though  the  new  rules  of  pleading  in  particular 
actions  do  not  extend  to  replications,  vet,  in 
order  to  explain  the  different  modes  of  reply- 
ing to  pleiis  in  bar,  and  in  what  manner  the 
replication  should  deny  or  confess  and  avoid 
the  facts  stated  therein,  the  several  reported 
cases  which  have  been  recently  determined 
thereon,  in  actions  upon  contracts  and  for 
wrongs,  are  noticed  in  the  28ih  chapter. 

'*  Some  additional  rules  were  also  made  by  the 
judges,  in  pursuance  of  the  law  amendment 
act,  and  of  the  powers  given  them  by  the  ad- 
ministration or  justice  act,  relating  to  the 
practice  of  the  courts,  in  Hilary  term,  1834, 
which  took  effect  on  the  first  day  of  Easter 
term  following.  These  rules,  which  arc  in- 
troduced in  their  proper  places,  chiefly  relate 
to  demurrers,  and  proceedings  in  error ;  and 
contain  provisions  respecting  the  admission  of 
written  documents. 

•'  The  judicial  decisions  of  the  courts,  referred 
to  in  the  following  work,  are  for  the  most  part 
founded  on  the  statutes  and  rules  of  court  be- 
fore noticed.  But  besides  these  decisions,  the 
author  has,  in  order  to  render  his  work  more 
extensively  useful,  collected  and  arranged  the 
decisions  on  other  matters  of  frequent  occur- 
rence in  practice ;  such  as  an  attorney's  right 
to  recover,  when  part  of  his  bill  is  taxable,  and 
part  not;  staying  proceedings  until  security 
be  given  for  the  payment  of  costs ;  warrants 
of  attorney,  and  entering  up  judgment  thereon ; 
the  hearing  of  counsel  at  the  trial ;  the  assess- 
ment of  damages ;  and  the  judge's  certificate, 
to  deprive  a  party  of  costs  to  which  he  would 
otherwise  be  entitled,  or  to  entitle  him  to  costs 
of  which  he  would  otherwise  be  deprived.  Par- 
ticular attention  has  also  Ih* en  paid  to  the  fol- 
lowing important  practical  subjects ;  viz.  jpro- 
cess ;  appearance ;  special  bail ;  declaration ; 
motions  and  rules,  and  the  practice  by  sum- 
mons and  order  at  a  jadge's  chambers  i  pro- 
ceedings on  the  interpleauer  act ;  pleas,^  and 
pleadings;  trials  before  the  sheriff,  &c.;  the 
examination  of  witnesses  on  interrogatories; 
trials  at  nisi  priu.<,  and  their  incidents;  costs, 
interlocutory  and  final ;  speedy  judgment  and 
execution ;  and  writs  of  error,  and  the  pro- 
ceedings thereon." 

On  all  these  various  subjects  Mr.  Tidd 
has  collected  the  fullest  practical  infbnna- 
tion,  and  stated  all  the  authorities  ^th  a 
degree  of  pains  and  care  rarely  equalled 
and  never  surpassed. 
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NEW  BILLS  IN  PARLIAMENT. 


COPYRIGHT. 

This  is  a  bill  to  consolidate  and  amend  the 
laws  relating  to  copyright  in  printed  books, 
musical  compositions,  acted  dramas^  and  ea* 
gravings,  to  provide  remedies  for  the  violation 
thereof,  and  to  extend  the  term  of  its  duration. 

Jt  recites  that  it  is  expedient  to  consolidate 
spd  render  uniform  the  laws  relating  to  copy- 
right  in  printed  books,  musicsl  compositions, 
acted  dramas  and  engravings,  and  to  afford 
greater  encouragement  to  the  authors  and  in- 
ventors thereof,  by  extending  the  terra  of  their 
exclusive  right  therein.  The  proposed  enact- 
ments are  as  follow : 

1.  Repeal  of  former  acts,  8  Ann,  c.  19.  2  G. 
2,  c.  13  Cas  to  engravings).  7  G.  3,  c.  38  (as  to 
engravings.)  1 7  G.  3,  c.  67  (engravings).  4 1 
G.  3.  c.  107.  54  G.  3,  c.  156  (extending  copy- 
right  in  books).  6  &  7  Will.  4.  c.  59  (for  ex- 
tending copyright  in  prints  to  Ireland.) 

2.  Interpretation  clause. 

3.  Copyright  in  any  book  hereafter  to  be 
published  to  inure  to  the  author  for  life,  and 
for  sixty  years,  commencing  at  his  death. 

4.  In  case  of  subsisting  copyright  in  the 
author,  the  same  shall  conUnue  for  his  life  and 
for  sixty  years  from  his  death.  And  if  the  au- 
thor be  dead  and  the  copyright  in  his  repre- 
sentative, such  representative  shall  have  the 
same  for  the  residue  of  the  term  of  sixty  years 
from  the  author's  death. 

5.  Incases  of  subsisting  copyright  which  has 
been  assigned,  the  assignee  shall  enjoy  It  for 
the  author's  life,  or  for  twenty-eight  years ;  and 
it  shall  afkrwards  revert  to  the  representatives 
of  the  author  for  the  residue  of  sixty  years  from 
his  death.  Proviso,  that  if  a  book  has  been 
published  in  parts,  the  term  of  the  copyright 
shall  run  from  the  publication  of  the  last  part. 
IVoviso  for  the  sale  of  copies  printed  during 
the  interest  of  the  assignee. 

6.  Whenever  &ve  years  shall  elapse  after  the 
expiration  of  the  twenty  eight  years,  or  the 
author's  death,  without  publication  of  any  works 
out  of  print,  any  one  may  petition  the  Lord 
Chancellor,  Master  of  the  Rolls  or  Vice  Chan- 
cellor, for  liberty  to  re-publish  the  same,  and 
re-publish  the  same  on  such  permission. 

/ .  Five  copies  of  every  book  to  be  delivered 
wiihio  a  month  after  demand  for  the  use  of 
the  following  libraries  ;  British  Museum,  Bod- 
leian Library  atOxford,'public  library  at  Cam- 
bridge, Advocates'  at  Edinburgh,  Trinity  CoU 
lege.  Dublin.  Penalty  for  not  deUvenng  or 
receiving  the  copies.  Copies  of  second  edi. 
Ciooa,  &c.  not  required.  Except  copies  of  ad. 
ditioos  or  alterations.  Publishers  may  deliver 
the  copies  to  the  libraries  instead  of  the  Star 
tioners'  Company. 

8.  Book  of  registry  to  be  kept  at  Stationers' 
HaU. 

9.  Party  making  a  false  entry  in  the  book 
of  registry,  to  be  guilty  of  a  misdemeanor. 

10.  Entries  of  copyright  to  be  made  in  the 
book  of  registry. 

1 1  *  Authors  first  publishing  abroad,  to  be  ! 


entitled  to  copyright  in  the  British  dominions, 
on  making  entrv  at  Stationers'  Hall  within  one 
year  from  the  first  publication,  and  forthwith 
publishing  here.  Provided  that  no  author 
publishing  abroad  shall  have  copyright  here, 
unless  he  shall  make  such  entry  and  forthwith 
pultlish. 

12.  Any  one  aggrieved  by  any  entry  in  the 
registry  book,  may  apply  to  the  Lord  Chan- 
cellor, Master  of  the  Rolls,  Vice  Chancellor, 
or  Court  of  Common  Law,  to  order  it  to  be 
altered  or  expunged. 

13.  Remedy  for  the  piracy  of  books  or  parta 
of  books  by  action  on  the  case.  Proviso  for 
Scotland. 

14.  Term  of  the  exclusive  right  in  the  re- 
presentation of  dramatic  works  extended  ta 
that  of  authors. 

15.  Where  the  sole  liberty  of  representing 
a  dramatic  piece  now  belongs  to  the  author,  it 
shall  endure  for  his  life,  and  for  sixty  years 
from  his  death.  And  if  the  author  is  dead,  his  - 
representative  shall  have  it  for  sixty  years 
from  his  death. 

16.  When  the  right  of  representing  any 
dramatic  piece  shall  have  been  assigneq,  tho 
right  shall  continue  in  the  assignee  for  twenty- 
eh(ht  years,  or  for  the  life  of  the  author,  and 
afterwards  shall  belong  to  the  representative 
of  such  author. 

17.  The  proprietor  of  the  right  of  dramatic 
representation  shall  have  all  the  remedies, 
given  by  the  act  3  &  4  W.  4. 

18.  No  assignment  of  copyright  of  a  dramatic 
piece  shall  convey  the  right' of  representation, 
unless  an  entry  to  that  effect  shall  be  made  ia 
the  book  of  registry. 

19.  Subsisting  copyright  interest  in  engra- 
vings to  remain  as  before  the  passing  of  this 
act. 

20.  The  engraver  of  a  picture  being  alsa 
its  proprietor,  shall  have  the  copyright  for  the 
same  term  as  the  author  of  a  book 

21.  Engraver  of  a  picture,  with  licence  of 
the  painter,  being  the  proprietor,  shuU  have- 
the  copyright  in  the  engraving. 

22.  No  engraving  to  be  made  from  the  pic^ 
ture  without  the  consent  of  the  painter  and 
proprietor  i  and  if  an  engraver  shall  have  such 
consent,  he  shall  b&^e  the  copyright  in  the- 
engraving, 

23.  The  copyright  in  an  engraving  of  an 
original  design  shall  be  in  the  engraver. 

24.  Copyright  in  engraving  from  the  picturo. 
belonging  to  a  public  institution  shall  be  in  the 
first  engraver.  Proviso  that  other  engravings 
may  be  made  from  the  same  picture. 

25.  Two  copies  of  registered  engravings 
to  be  left  for  the  British  Museum,  and  for  de- 
posit at  Stationers'  Hall . 

26.  Remedy  for  the  piracy  of  engravings, 
or  copies  of  engravings,  oy  action  on  the  case. 

27.  Power  to  the  Lord  Chancellor,  Vice 
Chancellor,  Master  of  the  Rolls,  and  (Jourt  of 
Law,  to  grant  injunction  in  case  of  piracy. 

28.  Books  or  engravings  pirated  «haU  be- 
tome  the  property  of  the  proprietor  of  the 
copyright,  anil  may  be  recovered  by  action  0|r 
seized  by  warrant  of  two  Justices.  ^  ^1  ^ 
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^  29.  No  proprietor  of  copyright  commen- 
cing after  the  act,  shall  sue  or  proceed  for  any 
hifnngement  which  shall  take  place  before  en- 
try in  the  book  of  registry.  Provision  for 
dramatic  pieces. 

^  SO.  Cleriiymen  may  lawfully  dispose  of  copy- 
right or  copies  of  books  of  which  they  are  the 
authors. 

31.  Copyri/rht  shall  be  personalty. 

32.  Saving  the  rights  of  the  Universities  and 
the  colleges  of  Eton,  Westminster,  and  Win- 
chester. 

33.  Act  to  extend  to  all  parts  of  the  British 
dominions. 

34.  Act  may  be  amended  or  repealed  during 
the  present  session. 


SOLICITOR'S  LIEN,   HOW  PARTED 
WITH. 

Thb  point  taken  np  as  to  a  party  obtaining 
the  possession  of  his  deeds  from  his  solicitor — 
whether  by  fraud  or  othenvise— and  thereby 
putting  an  end  to  such  lien,  cannot,  I  con- 
ceive, be  maintained. 

I  mil  first  clear  the  case  from  the  matter 
upon  which,  I  think,  we  are  all  agreed :  viz.  if 
the  deeds  come  fairly  into  the  hands  of  the 
owner,  there  the  lien  is  entirely  gone,  without 
the  deeds  get  back  again  to  the  party  clatm< 
ing  them.  And  again  :  I  do  not  think  the  cir- 
cumstance happening  either  before  or  after 
the  time  has  expired  for  the  solicitor  or  party 
claiming  the  lien  to  bring  his  action,  need 
stand  in  the  way.  The  simple  auestion  I  con- 
sider this :  B.  has  possession  of  deeds  to  the 
estate  of  j4.,  and  claims  a  lien  on  them  for 
1000/.  due  from  j4,  to  B,  A.,  either  by  him- 
self  or  some  one  else,  steals  the  deeds  from  B. 
(I  stay  steal,  because  I  would  lav  out  of  the 
question  the  case  of  A,  bribing  a  clerk  to  give 
up  the  deeds,  for  such  is  only  a  breach  of  con- 
fidence in  the  clerk,  for  which  he  is  answerable 
to  his  master.) 

The  arguments  go  to  this :  No  matter  how 

Spod  the  lien  may  be; — no  matter  that  you 
aving  asserted  your  legal  title,  and  obtained 
B  verdict  for  the  deeds  (as  in  Hurrin^ton  v. 
Price,  3  B.  &  Adol.  170) ;  have  been  restrain- 
ed taking  the  benefit,  by  equity  declaring  the 
lien  to  be  good,  and  that  the  deeds  shall  re- 
main until  the  lien  paid; — ^if  by  fraud  the  deeds 
bie  obtained  from  the  holder  m  very  contempt 
of  the  decree  of  Chancery,  Chancery  can  give 
you  no  remedy. 

I  admit  it  would  be  absurd  indicting  a  man 
for  stealing  that  to  which  he  had  a  legal  title ; 
hut  I  will  put  an  equally  strong  case,  and  shew 
the  result. 

It  is  undoubted  law  that  a  father  has  the 
righl  to  the  possession  of  his  children,  and  the 
King's  Bench  will  assist  him  in  gaining  them  ; 
and  there  is  no  instance  in  which  the  aid  has 
been  refused.  Equity,  in  some  very  extreme 
cases,  (admitting  the  legal  right)  has  inter- 
fered to  restrain  this  legal  right,  and  deprive 
the  legal  owner.    I  need  scarce  allude  to  the 


case  of  Mr.  Wellcsley,  in  2  Rubs.  1,  where.all 
the  cases  will  be  found,  and  io  which  case  the 
Court  deprived  Mr.  Wellealey  of  his  legal 
right,  appointing  two  other  penons  in  his 
stead.  1  need  scarce  cull  to  mind  the  com- 
mittal of  Mr.  Wellesley  for  the  contempt  of 
the  decree  depriving  him  of  his  legal  riirht. 
In  that  case  (i  Russ.  &  Myl  639),  Mr.  Wel- 
lesley, though  claiming  his  privilege  of  |«r- 
liament,  was  committed  for  contempt  of 
such  decree,  and  in  the  Fleet  might  he  have 
lain  till  his  ileath,  if  he  had  not  restored  the 
child  again  into  the  possession  of  the  Court. 
Now  it  the  argument  I  impeach  be  true,  how 
comes  it  that  Mr.  Wellesley  did  not  assert  his 
legal  title  to  retain  the  children.  The  two  cases 
cannot  be  distinguished.  It  is  true  that,  if  the 
party  geting  his  deeds  chose  to  go  to  the  Fleet, 
he  might  do  so,  and  lie  there  till  his  death.  I 
suppose  th?  Court  to  make  an  order  far  the 
re-delivery  of  the  deeds,  and  the  party's  com- 
mittal to  take  place  fur  contempt  of  swch  de- 
cree. I  admit  it  lies  on  me  to  shew  that  the 
(^ourt  would  entertain  such  a  bill,  and  make 
«uch  decree,  where  previous  to  the  party  so 
obtaining  his  deeds,  there  was  no  suit  so  as  to 
raise  the  question  of  contempt  of  Court.  To 
shew  this,  it  must  be  proved  that  a  lien  may 
exist,  though  the  article  upon  which  the  par^ 
claims  his  lien  has  been  parted  with :  and  if 
this  be  proved,  it  would,  I  conceive,  require 
no  argument  to  support  the  bill,  in  the  case 
under  consideration. 

One  line  of  cases  in  which  the  Courts  in- 
terfere to  maintain  a  lien,  though  the  subject 
matter  of  lien  be  parted  with,  is  that  where  a 
purchaser  gets  possession  of  property  without 
paying  for  it,  the  deeds  expressing  the  consi- 
deration to  be  paid,  are  given  up,  yet  against 
the  purchaser  and  all  parties  claiming  from 
him  as  volunteers,  take  'he  property  subject 
to  such  lien.  In  Mnt'h'*»*th  v.  St/mmonM,  15 
Ves.  329,  the  cases  on  this  head  are  reviewed 
by  Lord  Elffon, 

1  will  now  mention  a  case,  which,  if  rigbtly 
decided,  would  seem  entirely  to  rule  the  pre- 
sent. A  solicitor  in  possession  of  deeds  rela- 
ting to  leaseholds,  claims  a  lien.  The  assignee 
of  the  owner  buys  the  property  at  a  sum  much 
less  than  the  lien,  but  on  receipt  of  this,  the 
solicitor  g^wet  up  the  rfeftis,  a  subsequent  ^ale 
by  the  assignee  for  double  the  previous  price, 
being  declared  void  as  against  the  bankrupt's 
estate :  the  solicitor  was  held  still  t^i  have  a 
lien  for  the  amount  he  was  unpaid.  Ex  pnriff 
Mor^ran,  1 2  Ves.  6.  Here  it  is  to  be  observed 
the  solicitor  parted  voluntarily  with  the  deeds, 
and  yet  the  hen  was  held  to  exist.  It  would 
seem  to  me,  after  this,  to  be  monstrous  to  hold 
that  a  party  may  by  main  force  get  possession 
of  his  deerfs,  and  laugh  at  the  person  having 
the  lien.  This  would  be  certainly  very  incon- 
sistent, and  the  amount  of  an  order  in  equity 
would  be  this  :— The  lien  is  good — the  deeds 
to  be  retidned  until  the  lien  be  paid,  unless,  in 
the  mean  time,  the  owner  be  enabled  to  steal 
the  same,  in  which  case  the  deeds  are  to  stand 
discharged  of  the  lien. 
It  is  not  denied  that  equity  interferes  fo 
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uphold  a  lies.  AduiUtiafir  this,  I  think  it  r< 
uioiiots  to  au  al>6ur(lity  to  My  the  Oourt  wonU\ 
box  entertaiji  a  liill  for  «  re-t1eKvcry  of  the 
deeds  under  the  circumsUmces  in  this  cti^e. 

M. 


AFFIDAVITS    SWORN    IN    FRANCE 
TO  BE  USED  IN  GREAT  BRITAIN. 


To  the  Editor  ufthe  Ltfrul  Ohserrrr. 

35,  FttulH)«rtf  St.  Honor^,  Parii>, 
May,  22,  18:37. 
Sir, 
Much  uncertainty  formerly  existed  «s  to  the 
rompetence  of  French  magistrates  (»///^r«  dt; 
Paix)  to  adinioister  oaths  in  matters  of  Britibh 
juritfpradence  in  France. 

The  incidents  of  a  practice  whirh  implies  as 
ivoiJ  a  koowleilgc  of  the  laws  of  two  conn  tries, 
ai  tJie  constant  technical  application  of  two 
languages,  have  compelled  me  to  unite  the 
FrencU  to  the  En{;li»h  mode  of  exercising  the 
profes6ioo,aod  guide<4  l»y  the  usage:*  of  the  French 
har,  it  has  been  my  practice  to  take  charge  of, 
and  by  intercourse  with  French  lawyers,  fur- 
ther all  business  which  in  EnifUnd  would  be 
transact cf I  by  a  solicitor,  but  which,  in  France, 
might  fall  within  the  province  of  an  advocate. 
It  was  the  knowledge  of  this  which  probably 
iuduced  the  Procvreur  He  Ilui  to  first  commu- 
nicate to  me  the  order  of  the  Garde  des  Sce*ii/jr 
relative  to  a(fida?its  in  France  in  matters  of 
British  jurisprudence,  requesting  that  I  would 
give  it  the  utmost  publicity  in  England.  There 
appeared  no  course  so  fiivourable  m  to  address 
you  upon  the  suiiject.  which  I  had  thp  honour 
to  do,  and  my  letter  appeared  in  the  Legal 
Observer  of  May  31,  ISi^M.  It  has  been  since 
matter  of  surprise,  that  from  ignorance  or 
other  cause  some  Juges  de  Paix,  in  Paris, 
have  consented  to  receive  English  affidavits, 
the  contents  of  which  they  are  unable  to  read, 
the  date  in  the  jurat  being  frequently  inserted 
in  Fremtk. 

A  letter  from  a  Juge  de  Paris,  of  the  third 
arrondisement  of  Paris,  which  appeared  in 
the  Gazette  des  7Sribuntin,t  of  the  20th  inst. 
bears  too  much  on  this  subject  to  admit  of  my 
passing  it  unnoticed  ;  and  I  venture  to  subjoin 
a  translation : 

"  The  seal  of  the  Juttiee  d^  Ptiijr,  of  the 
third  arrondisement,  was  stolen  yesterday 
afternoon  from  my  secretaire;  the  seal  it- 
self is  not  of  sufficient  value  to  have  induced 
the  thefi,  it  ean  only  have  been  taken  with  a 
new  to  authenticate  some  false  document." 

"  Tliis  fraud  could  not  avail  in  Paris,  or  even 
in  France*  since  it  would  be  ens^  to  ascertain 
whether  the  signature  was  mmei  but  the 
same  could  not  be  the  case  in  London  or  Eng- 
land, where  an  incorrect  notion  is  entertained 
'  that  the  Juetices  de  Paix  in  France  have  the 
same  competence  as  magistrates  in  England.' 

"I  have  frequently,  but  as  Viiinly,  endea- 
voured to  make  English  people  understand, 
when  they  have  either  presented  a  paper  for  my 
legalization,  or  have  asked  me  to  receive  an  (><ttli^ 


that  these  formalities  were  entirely  foreign  to 
my  attributions  :  they  have  replied' by  showing 
me  the  letters  and  instructions  received  from 
their  lawyers  in  Eniilaiid,  in  which  it  was  in- 
sisted, that  by  the  law  of  their  country  the 
Jutje  de  l*aix  only  could  receive  or  authenti- 
rate  the  document  in  question.  I  have  yielded 
at  length  to  iheir  solicitation." 

The  letter  goes  on  to  state  the  precautions 
taken  in  the  change  of  form  of  the  seal,  to  re- 
place that  stolen,  and  is  signed 

•*  MOREAU  DE  VaOCLUSS, 

"  Juge  de  Paix  du  .'ird  Arromlisemeot  d« 

"  Paris." 
It  is  probable  that  this  "  yielding  to  the  soli, 
citations"  of  parties,  will  give  rise  to  a  repeti- 
tion  of  the  order  of  the  G»rde  de*  Schqmx,  par- 
ticularly as  the  practice  has  not  been  confined 
to  the  third  arnmdisemcnt. 

I  take  this  opportunity  of  referring  to  these 
circumstances,  as  my  former  letter  on  the  eul)- 
ject  ini^ht  otherwiie  appear  incousietcnt  with 
the  actual  practice. 

I  have  the  honour  to  be. 
Sir, 
Your  oliedlent  servant, 
CHAKI.Ka   Ok£y, 
Consul  to  the  British  Embassy  at  Paris. 


CORONERS'  EXPENSES  BILL. 


Wb  are  happy  to  announce  that  many  of 
the  alterations  which  we  suggested  in  this 
bill,  have  been  made  in  committee.  There 
is  to  be  a  new  scale  of  fees  made  by  the 
Justices  at  Quarter  Sessions,  by  which  the 
payment  to  Coroners  are  to  be  regulated ; 
and  they  are  provisionally  to  have  6^.  %d, 
more  on  every  inquest.  The  repayments  to 
Coroners  are  to  be  made  at  the  Quarter, 
not  at  the  Petty  Sessions ;  and  other  judi* 
cioua  alterations  are  made.  We  now  add 
an  extract  from  a  communication  from 
another  Coroner  of  respectability  and  expe- 
rience, to  which  we  call  attention. 

**  There,  remains  but  one  other  sultjcct,  and 
that  is  the  insufficient  remuneration  of  coro- 
ners.  Their  fees  were  fixed  by  26  O.  2,  c.  29, 
(now  ^  years  ago)  at  1/.  for  holding  an  in- 
quest, and  9</.  a  mile  for  every  mile  they  tra^. 
vel  from  home  to  hold  such  inquest ;  but  no- 
thing is  allowed  for  returning,  nothing  for  a 
second  day's  attendance  in  case  of  adjourn- 
ment,  and  nothing  for  attending  the  Quarter 
Sessions  and  Assizes.  At  the  time  the  allow, 
aoce  was  made,  one  guinea  per  diem  was  the 
general  allowance  for  professional  men,  and 
9^.  a  mile  would  furnish  a  chaise  and  pair  of 
horses.  I  have  heard  no  one  attempt  to  justify 
so  small  a  sum  now.  In  the  year  1816  a  bin 
passed  the  House  of  Commons,  doubling  the 
present  fees,  and  was  lost  in  the  Lords  by  a 
majority  of  one  only,  in  a  house  consisting  of 
less  than  a  dozen  peers,  when  two  Chief  Jus^ 
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tides  of  Enfcland,  Lords  Kenyon  and  Ellen, 
iioroucfh,  stated  their  opinion  to  he,  that  the 
Slim  allowed  coroners  for  travelling  expenses, 
should  be  sufficient  to  enable  them  to  travel  in 
such  a  manner  as  that,  on  their  arrivsl  at  the 
place  where  the  inquests  were  to  be  held,  they 
should  be  able  to  proceed  at  once,  with  comfort 
to  themselves,  to  the  discharge  of  their  impor- 
tant duties.  In  Ireland  the  coroner  is  allowed 
five  guineas  an  inquest.  The  commissioners 
appointed  to  enquire  into  the  county  rates  ^ave 
their  opinion  in  their  report  last  Be;*8ions, '  that 
the  fee  of  20«.  for  taking:  an  inquest,  however 
long  the  enquiry  may  last,  is  certainly  inade- 
quate to  the  service  performed ;  and  that  the 
ftUowance  per  mile  for  journevs  is  also  rather 

scanty.'     As  it  is,  I  now  travel  to  E ,  and 

back,  a  distance  of  thirty*«iz  miles,  out  and 
home,  for  3df.  6i/.  During  the  illness  of 
another  coroner  last  year,  1  went  forty  miles 
from  home,  on  a  case  of  murder:  the  en- 

auiry  lasted  two  days  and  one  night :  1  was  a 
ay  also  going  down,  and  another  returning. 
Thus,  after  spending  four  days  and  one  night, 
I  got  paid  1/.  for  my  time.  I  travelled  80 
tniles  by  coach,  and  paid  my  expenses ;  and  for 
this  my  allowance  was  40  ninepences,  just  30«« 
«— making  a  total  of  50f.-«for  working  hard 
four  days  and  one  night,  and  travelling  80 
miles.  Last  year  1  held  81  in(|uests,  consum- 
ing from  90  to  100  days,  and  travelled  out  and 
home  upwards  of  2100  miles,  and  my  fees  were 
only  120/.  12#.  9rf.»' 


PRACTICE  AT  THE  JUDGES' 
CHAMBERS. 

TIlfB  TO  PLEAD.'^ISSDABIiB  PLBA.. 


7b  the  Editor  ef  the  Lfgnl  Obiterv^. 

Sir, 
1  am  induced  to  offbr  for  Insertion  in  the 
Legal  Observer,  a  report  of  the  following  de* 
rision  of  Mr.  J.  Boeanfuet,  in  a  case  lately 
before  him  at  Chambers,  from  its  being  a 
novel  and  important  one,  and  likely  perhaps, 
to  afford  a  useful  warning  to  some  of  your 
readers  to  be  cautious  in  taking  out  summonses 
for  time  to  plead  i  for  there  is  no  doubt  that 
inany  defences  of  a  similar  nature  to  that  in- 
tended to  hare  been  set  up  in  this  case,  are 
freiineiitly  lost  through  the  party  having  put 
liiuiself  under  the  terms  consequent  on  obtain- 
ing enlarged  time  to  plead. 

Sttipiee  and  another  v.  ffeldswofth.  This 
was  a  summons  for  leave  to  plead  the  two 
foltowing  pleas  to  an  action  of  anumMtt 
for  money  had  and  received  i  vie.  let,  Non 
tietumpeit.  2fid.  Bankruptcy  of  Me  of  the 
pluinliffe  tince  action  hrought.  The  action 
was  coirmenced  in  IB27,  but  nothing  further 
was  <lone  beyond  delivering  the  declaration, 
until  It  few  months  ago,  when  the  usual  steps 
were  taken  to  revive  and  continue  the  pro- 
ceedings. The  lime  for  pleading  had  been 
enlarged  on  the  usual  terms  of  pleading'  iesua- 1 
Uf.    The  i«it  ptcn  was  objected  to,  as  not  i 


being  an  isMialile  plea.  Mr.  Greentraad,  aa 
counsel  for  the  defendant,  supported  the  plea ; 
and  Mr.  •/.  Chitty,  jun.,  on  the  part  or  the 
plaintiff,  opposed  the  allowance  of  it.  Mr. 
Greenwrood  coBitndtd  it  was  an  issuable  plea, 
and  insisted  there  was  sot  any  reported  autho- 
rity to  shew  it  had  ever  been  considered  other- 
wire.  Mr.  Chitty,  on  the  other  hand,  cited  the 
case  of  S'iwtfil  v.  Gitiard,  5  D.  &  R.  620,  in 
which  j4iff*ott,  C.  J.,  decided  that "  where  a 
party  is  under  terms  of  pleading  issuably* 
and  hy  his  pleading  fails  to  bring  the  meriu 
of  the  case,  or  some  question  of  fact,  or  some 
question  of  law  arising  on  the  facts  in  issue, 
he  does  not  comply  with  the  condition  of  the 
order;"  and  also  cited  a  MS.  case  of  Barker 
V,  5Ariiiier,«  deckled  in  Trinity  Term,  1836,  by 
Mr.  J.  Patteeon  at  Chambers,  in  which  that 
learned  Judge  refused  to  allow  the  same  plea 
in  a  similar  case  to  the  present. 

Mr.  J.  Boeanquet  intimated  his  opinion  to 
be,  that  it  was  not  an  issuaUe  plea,  but  stated 
that  he  would  consult  Mr.  J.  Paiteeon  and 
some  of  the  other  Judges  on  the  subject : — ^tho 
result  of  which  was,  the  plea  of  bankruptcy 
was  disallowed. 

The  learned  Judge  stated  In  the  course  of 
the  disoussion,  that  the  bankruptcy  might  be 
given  in  evidenoe  under  the  general  issue,  the 
action  having  been  brou[j^t  before  the.  new 
rules  came  into  operation  i  but  this  is  incor- 
rect, as  matter  of  defence  arising  since  action 
brought,  mvL>i  alwajfs  have  been  specially 
pleaded.  I  only  mention  this,  lest  any  of  your 
readers  might  fall  into  the  same  error;  and  in 
conclusion,  I  would  again  caution  them  to  be- 
ware of  putting  themselves  under  terms  in 
obtaining  time  to  plead  If  the  before-men- 
tioned plea  had  been  allowed  in  this  case,  a 
fresh  action  must  have  been  brought,  which 
would  have  been  defeated  by  the  Statute  of 
Limitations.  M.  M.  J. 


SUGGESTED  IMPR0VEMBNT8 
THE  LAW. 


IN 


PROCEEDINOa  IN  aSPUtVIN. 

The  action  of  replevin  lies  for  the  recoFery 
of  all  goods  and  chattels  unlawfully  taken  by 
the  defendant  from  the  plaintiff.  Com.  Dig. 
In  Boiler's  Nisi  Prins,  52,  it  is  said  that  re<» 
plevin  may  be  brought  in  any  case  where  a 
man  has  his  goods  taken  from  him  by  another. 
In  this  action  the  person  distrained  upon  aeeks 
to  recover  damages  for  an  illegal  tidcmg  of  hia 

Eroperty,  but  before  bringing  this  action  he 
as  already  obtained  his  pro]Krty  back  ngalu^ 
without  rendering  to  the  party  woo  distrained 
the  duty  or  demand  in  respect  of  which  the 
distress  was  made,  but  upon  his  having  given 
security  to  try  the  right  of  the  distress,  aod  to 
restore  if  the  right  be  adjudged  apunst  him. 
.\fter  which  the  distrainer  may  keep  it  till 
tender  made  of  sufficient  amends,  but  must 
then  redeliver  it  to  the  owner.    8  Rep.  I47« 

•  Sec  Chitty,  jun.,  Prcc.  ia  Pleading,  p.  1 1  * 
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The  peculiarity  of  this  action  is,  that  tlie  party 
complained  of»  on  avowinif  or  acknowleoging 
the  takiniTf  justifies  it,  anaseeks  to  recover  io 
the  aame  action  damages  for  bein^  delayed  in 
his  remedy,  bv  the  plaintiff  havtnjr  replevied 
the  distress.  Ifa  also  seeks  to  have  the  dis- 
tresa  returned  to  him,  and  so  to  be  put  into 
the  aame  situation  he  was  in  before  the  pLiin- 
tiff  replevied ;  and  where  the  distress  was  for 
rent,  he  i^enerally  seeks  to  recover  the  rent 
itself.  So  that  in  the  ^reat  maiority  of  cases 
the  defendant,  or,  as  he  U  called,  the  avowant, 
is  the  party  whose  interest  it  is  to  prosecute 
the  action,  for  he  has  somethinfr  substantial  to 
recover;  but  all  that  the  plaintiff  has  to  re- 
cover are  damaf^es  for  the  temporary  takinc^ 
of  his  property,  which  are  g^enerally  nominal. 
If  the  plaintiff  fail  in  the  replevin  suit,  the 
siiretiea  are  liable  absolutely  to  the  extent  of 
the  penalty  of  the  replevin-hond  (if  the  rent, 
or  damaj^es  and  costs  recovered  amount  to  so 
much),  and  cannot  ^et  rid  of  their  liability,  as 
10  the  c»<e  of  a  bail-bond,  by  rendering  the 
party  to  prison.  If  the  plaintiff  do  not  enter 
hia  plaint  at  the  next  County  Court,  the  re- 
pleviD-liond  mil  be  forfeited.  The  plaint 
havinjif  been  entered  may  go  on  in  the  County 
Court,  if  no  question  of  title  to  land  arise. 
The  eauae  may  be  removed  into  one  of  the 
Superior  Courts,  either  by  plaintiff  or  de- 
fendant. The  difference  in  the  practice  in 
replevin  from  that  in  other  causes  arises  cbieflv 
before  declaration,  and  after  issue  is  Joined. 
Tlie  difference  in  practice  after  issue  joined  is 
chiefly  this,  that  in  other  actions  the  plaintiff 
only  can  give  notice  of  trial,  and  take  down 
the  reconi  to  the  assizes,  but  in  replevin, 
both  parties  being  considered  as  actors,  and 
indeed  the  defendant  being  most  frequently 
the  party  prosecuting  the  action,  the  detendant 
also  may  do  the  same  thing.  So  that  in 
replevin  it  often  happens  that  both  parties 
give  notice  of  trial,  and  two  records  are 
brought  down,  and  the  cause  is  twice  entered 
in  the  cause  paper  at  the  assizes,  though,  of 
course,  if  the  trial  take  place  on  one  record, 
nothing  is  done  on  the  other.  The  successful 
party  will  be  allowed  the  costs  of  his  record, 
whether  the  trial  have  taken  place  upon  it  or 
upon  his  opponent's  record.  After  trial  the 
proceedings  to  judgment  are  the  same  as  in 
other  cases,  except  that  where  the  distress  was 
for  rent,  and  the  defendant  succeeds,  he  is 
entitled  to  double  costs. 

The  Common  Law  Commissioners,  in  their 
Second  Report,  recommend  that  all  actions  of 
replevin  should  be  commenced  in  the  Superior 
Courts,  and  that  the  conditions  of  all  replevin- 
bonds  should  be  fVamed  accordinghr  i  and  tW 
it  should  be  lawful  for  the  plaintiff  in  any  acr 
tion  of  replevin  to  bring  his  action  in  any  one 
of  the  Courts  of  Westminster ;  and  that  every 
action  which  should  be  bi^ought  in  auT  one  of 
the  Courts  at  Westminster  should  be  com- 
menced by  writ  of  summons  issuing  out  of 
such  Court: — ^which  regulations  would  cer- 
tainly and  effectually  do  away  with  the  ano- 
Willous  proceedings  in  this  action. 

T.  R. 


SUPERIOR  COURTS. 


30iaUi  Court. 

PLBADINO. — DEMURRER. 

The  plaintiff  ,  in  a  bill  of  diicoverp  in  aid  of  an 
action  at  law,  mutt  ihew  that  he  has  eause 
of  action,  and  that  the  diicoverp  is  material. 
Otherwise  the  bill  is  demurrable. 

This  was  a  demurrer  to  a  bill  of  discovery, 
which  stated,  among  other  things,  .that  the 
plaintiff  and  defendant,  both  officers  in  the 
army  in  ISl/t  then  exchanged  commissions ; 
but  in  conseouence  of  an  error  in  the  exchange 
papers,  the  plaintiff  was  gazetted  by  a  wrong 
description,  and  the  authorities  at  the  War 
office  refused  to  rectify  the  description,  or 
make  any  alteration  without  a  certificate  from 
the  defendant,  and  he  refused  to  give  one. 
The  bill  therefore  prayed  that  the  defendant 
be  ordered  to  disclose  and  certify,  &c. 

To  that  bill  the  defendant  demurreci. 

Mr.  H^iUiams  supported  the  demurrer :  Mr. 
Rofi^ers  was  for  the  bill. 

Lord  Ungdale,  M.  R.— The  case  at  the  first 
view  appeared  hard  on  the  plaintiff.  He  was 
certainly  entitled  to  a  discovery  to  assist  him 
in  an  action  at  law;  but  there  he  was  bound  to 
shew  that  he  had  ground  of  action,  and  that 
the  discovery  sought  by  him  would  be  material. 
It  was  contended  for  the  plaintiff,  that  because 
some  error  was  committed  in  the  transaction 
between  the  parties  in  181 7»  a  right  accrued 
to  the  plaintiff  to  demand  from  the  defendant 
the  performance  of  a  duty — ^that  it  was  the 
dttt]^  of  the  defendant  to  give  the  certificate, 
(wmch)  if  given,  would  entiUe  the  plaintiff  to 
certain  advantages.  It  did  not  appear  from 
the  bill  that  the  defendant  was  boimd  to  grant 
what  was  asked,  or  that,  if  granted,  it  would 
confer  any  l^^al  right  on  the  plaintiff  The 
demurrer  must  therefore  be  allowed. 

Tdson  V.  Jarvis,  at  Westminster,  May  dOth, 
1837. 


PRACTICE. — TAXATION  OP  COSTS  POB  CONVBT* 
ANGIMO. 


ji  bill  of  costs  incurred  bff  a  solicitor  for  < 
veyancing  business  is  subfect  to  tasratitm, 
if  he  detains  the  client's  deeds;  the  power 
to  order  the  bill  to  be  tased  being'  helm  to  be 
incidental  to  the  court's  undoubted  jurisdic- 
tion to  order  the  deeds  to  be  delivered  on  pejf 
ment  of  what  is  due  to  the  sottcitor. 

The  petition  of  Louisa  Anne  Brooke,  sup- 
ported by  a  long  affidavit,  prayed  that  Mr. 
Edward  Rice,  a  solicitor,  be  ordered  to  deli- 
ver up  to  her  all  deeds  and  other  papers  in  his 
custoay  or  power,  belonging  to  her,  on  her 
paying  what  should  be  found  justly  due  to  htm. 
The  petition  stated  that  the  deeds  formed  the 
titie  deeds  of  certain  freehold  and  copvhold 
estates  mortgaged  to  the  petitioner,  and  that 
th^  came  into  Mr.  Rice's  possession  as  her 
loLcitor ;  that  the  petitioner  changed  her  soli- 
citor, and  Mr.  Rice  delivered  bis  bill  of  costs, 
which  the  petitioner  proposed  to  refer  for  ta«-« 
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■tion,  ofTerin^  to  pay  whatever  should  be  found 
due  on  it  when  taxed  by  the  proper  officer. 
The  costs  were  not  incurred  in  respect  of  any 
action  at  law,  or  suit  la  tbid  court,  but  relaieS 
wholly  to  conveyuncin^  business,  except  ot»e 
charcre,  which  was  for  enterinff  up  a  judgfinent 
in  the  Court  of  Common  Pleas.  Mr.  Rice  re- 
fused to  refer  the  bill  for  taxation,  on  the 
ground  that  it  was-  not  taxable ;  or  to  deliver 
up  the  petitioner'6  papers  until  she  paid  him 
the  full  amount  of  his  bill,  challen^fing  her,  at 
Che  same  time,  to  point  out  any  one  item  of 
excessive  or  unreasonable  charge. 

Mr.  Coirrifigff  for  the  petitioner.— The  ques- 
tion  was,  whether  the  petitioner  was  not  enti- 
tled to  the  delivery  to  her  of  her  title  deeds 
and  other  papers,  on  oflTerin*?  to  pay  the  costs 
when  taxed.  The  petitioner  did  not  so  much 
complain  that  any  of  the  cbarj(cs  were  unrea- 
sonable, as  that  some  charges  were  improperly 
made  when  no  business  was  done ;  and  that 
she  thought  would  be  made  appear  before  the 
taxinjf  officer.  It  was  proper  to  mention  that 
application  was  made  to  a  judge  of  the  Court 
of  Common  Pleas,  in  which  the  judgmetit  was 
entered  up,  but  it  was  refused  on  the  ground 
that  that  charge  ^\his  not  enough  to  give  juris- 
diction at  law  to  refer  a  bill  for  conveyancing 
for  taxation.  The  application  was  made  to 
this  Court  on  the  authority  of  the  case  fn  re 
Afui^nty,^  and  the  other  cases  cited  in  the  re- 
port of  that  case.  This  Court  had  undoubted 
jurisdiction  to  order  the  deeds  to  be  given  up 
on  payment  of  what  was  due  ;  and  as  incident 
to  this  jurisdiction,  it  will  cause  the  costs  to  be 
Caxed. 

Mr.  Pemlterton  and  Mr.  Norton^  for  Mr. 
Rice,  said,  the  application  was  in  reality  an  ap- 
peal from  the  Court  of  Common  Pleas,  which 
declined  the  jurisdiction  sought  to  be  forced  on 
it  against  the  established  construction  of  the 
«ci  2  G.  2,  c.  23,  and  decided  cases  —JFjr  p<ir/tf 
Lowi^  CffX  V.  Harman,^  This  Court  had  no 
more  jurisdiction  than  a  Court  of  law  in  this 
matter;^  having  precisely  the  same  control 
over  solicitors  that  the  courts  of  law  had  over 
attorneys.  But  these  papers  did  not  come  into 
Mr.  Rice's  hands  as  solicitor ;  the  charges,  all 
except  the  one  mentioned,  related  to  convey- 
ancing. The  petitioner  took  advantage  of  Mr. 
Rice  having  possession  of  the  deeds,  to  make 
the  bill  in(brectly  subject  to  taxation,  to  which 
it  would  clearly  not  be  subject,  if  he  had  not 
possession  of  the  deeds.  The  ca«e8  referred 
to,  were  cases  in  which  the  papers  came  intp 
the  hands  of  solicitors  as  solicitors ;  but  Mr. 
.  Rice  was  not  acting  as  solicitor  in  the  matters 
of  his  bill. 

Lord  Langdule,  M.  R.— The  respondent 
availedhimself  of  his  character  ol  solicitor  to 
obuin  that  employment  through  which  he 
came  into  possession  of  the  papers.  Had  he 
not  been  a  solicitor,  he  would  not  be  employed 
to  enter  up  the  judgment.  The  cases  cited 
maintained  the  Court's  jurisdiction.  The  peti- 

•  1  Russ.  519.       ' 
^  6  East.  404. 
«  8  East,  237. 


tinner  may  take  the  order  prayed  for,  but  she 
must  pay  ihe  costs  of  her  unnecessarily  long 
alhdavit.'  The  costs  of  the  petition  are  reserved 
to  abide  the  event  of  the  taxation. 

Ex  parte  Brmhe,  in  re  Rice,  at  VVestmiaster, 
May  23rd,  183?. 


[Before  the  Four  Judges.! 

NEW  TRIAL. — RULE  ABANDONED. 

fFhertf  n  pLtlntiffohtnlned  a  verdict,  and  the 
defendant  then  applied  fur  a  rule  fur  a  nnn^ 
suit,  or  for  a  new  trial ;  and  on  tgree^ 
ment  thf  rule  trai  ditcharged  as  to  ihe  non^ 
ittit,  hut  made  a/*sloute  as  to  the  new  trittl, 
on  the  ground  thnt  imfMToper  evidence  had 
/teen  admitted ;  and  the  defendant  did  not 
draw  ftp  the  rule,  hut  it  was  drawn  up  b^ 
the  plaintiff,  and  served  by  him  on  the  de- 
fendant, who  then  said  that  he  would  not 
try  the  case  a  second  timet  the  Court  held 
that  he  must  he  taktfn  to  have  afmndoned  hit 
rule,  and  that  the  plaintiff  was  entitled  to 
sign  judgment,  and  taai  costs  in  the  same 
manner  as  if  no  rule  had  been  obtained. 

In  this  case  the  plaintiff  had  brought  an  ac- 
tion against  the  defendant  for  improperly,  and 
without  lawful  authority,  setting  up  a  market 
in  the  neighbourhood  of  a  market  lawfully 
granted  to  certain  persons,  under  whom  the 
plaintiff*  claimed.  The  cause  was  tried  in  Pern- 
brokeshire  before  Mr.  Baron  Gumey,  when 
a  verdict  passed  for  the  plaintiff'.  A  rule 
was  subsequently  obtained  to  enter  a  nonsuit, 
or  have  a  new  trial.  In  the  discussion  of  this 
rule,  the  opinion  of  the  Court  was  very  fully 
elicited  upon  the  question  of  the  rights  respec- 
tively claimed  by  the  plaintiff*  and  defendant, 
and  the  rule  was,  as  to  the  nonsuit,  discharged ; 
but  as  to  the  having  a  new  trial,  it  was,  on  the 
ground  of  the  improper  admission  of  evidence, 
made  absolute.  Shortly  after  the  decision  of 
the  Court  had  been  pronounced,  the  defendant's 
attorney  wrote  to  the  plaintiff^s  attorney,  a  let- 
ter, in  which  he  thus  expressed  the  intentions 
of  the  defendant:— "My  client  will  not  avail 
himself  ol  the  privilege  of  a  new  trial,  the 
points  relating  to  the  nonsuit  having  been  de- 
cided against  him."  The  plaintiff' then  applied 
to  the  Court  for  a  rule  to  shew  cause  why  the 
former  rule  for  a  new  trial  should  not  be  dis- 
charged ;  and  why  the  postea  should  not  be 
delivered  up  to  the  plaintiff*:  and  why  he 
should  not  be  allowed  to  sign  judgment  there- 
on,  and  to  tax  his  costs.  This  was  the  rule 
against  which  cause  was  now  shewn  by 

Mr,  y,  fFilliams^^ThiB  rule  cannot  be  sup- 
ported. There  is  no  ground  for  asking  this 
Court  to  rescind  the  rule  granted  in  the  for- 
mer case.  No  mention  having  been  made  of 
the  costs  in  that  rule,  it  is  clear  that  whatever 
might  have  been  the  result  of  a  second  trial, 
the  plaintilf  could  not  get  the  costs  of  the  first, 
which  had  in  fact  been  a  mis-trial.    The  new 
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rules  are  decisive  on  that  {K)ini.*  From  the 
opinion  expressed  by  the  Court,  it  was  clear 
that  the  defendant  could  jifain  no  advantage 
from  another  trial ;  and  therefore  in  the  most 
proper  manner  he  desired  to  put  an  end  to  an 
useless  litif^ation.  In  the  spirit  of  that  tlesire, 
he  caused  his  attorney  to  write  the  letter  now 
In  qaestion.  Is  it  to  be  said  that  because  of 
his  writinj;  such  a  letter  he  is  to  be  subjected 
to  the  c  )sts  of  the  first  trial.  Such  a  conse- 
<^uence  of  such  conduct  would  be  most  unjust. 
Suppose  that  instead  of  writing  this  letter,  the 
defendant  had  applied  to  withdraw  his  plea, 
and  had  so  given  the  plaintilV  judgment  by  de- 
fault ;  it  is  clear  that  in  that  case  the  plaintiff 
fvould^  not  have  been  entitled  to  the  costs  of 
the  mis-trial.  Peacock  v.  f/arrit,^  is  an  au- 
thority on  this  point.  Jn  that  case  there  had 
been  a  mis-trial  by  reason  of  the  admission  of 
improper  evidence.  The  Court  had,  as  in  the 
present  instance,  granted  a  rule  for  a  new  trinl. 
After  the  rule' was  granted,  the  defendant  ob- 
tained leave  to  with<)raw  his  plea,  and  suffered 
jnilgment  by  default.  Application  was  then 
made  to  the  master  to  tax  the  costs  of  the  first 
trial ;  and  the  master  yielded  to  the  application 
on  the  authority  of  Jnrkson  v.  Hnllamy^  where, 
after  verdict  against  him,  the  defendant  applied 
for,  and  obtained  a  rale  for  a  new  trial ;  but 
instead  of  a^ain  going  to  trial,  gave  a  cognovit, 
and  the  Court  held  that  he  was  liable  for  the 
costs  of  the  former  trial.  The  authority  of  that 
ease  was  disputed  before  the  master,  and  an 
appeal  was  eulisequently  made  from  his  deci- 
sion to  the  Court;  anii  a  rule  obtained  to 
direct  the  Master  to  review  his  taxation.  The 
case  was  fully  argued,  and  the  Court  decided 
that  it  had  no  power  to  grant  the  costs  of  the 
mis-trial.  It  is  impossible  to  distinguish  that 
case  from  the  present.  (Mr.  Justice  Littledale. 
— Suppose  that  in  that  case,  when  the  defen- 
dant applied  for  leave  to  withdraw  his  plea. 
that  leave  had  been  refused.  'Jlie  withdrawing 
the  plea  made  all  the  difference.  The  record 
then  assumed  a  new  appearance.)  If  leave  had 
been  refused,  there  would  have  been  a  second 
trial,  and  the  defendant  would  have  been  de- 
feated, but  that  would  not  have  given  the 
plaintifT  the  costs  of  the  first  trial.  Why  should 
the  defendant  be  in  a  worse  situation  because 
he  has  saved  the  plaintiff  the  expense  and 
trouble  of  a  second  trial.  The  plaintiff,  in  or- 
der to  support  this  rule,  is  compelled  to  try  to 
set  aside  a  former  decision  of  this  Court,'  by 
an  admission  of  the  defendant  in  pait.  The 
Court  will  not  suffer  this  to  be  done. 

Mr.  Creutaeli,  in  support  of  the  rule. — If 
the  plaintiff  had  gone  to  a  new  trial  after  this 
letter,  the  Court  would  never  have  allowed 
him  the  costs.  [Mr.  Justice  Puttegon.^Did 
the  defendant  in  this  case  draw  up  the  rule  for 
the  ne^v  trial  ?]  He  did  not ;  it  was  drawn  up 
by  the  plaintiff,  and  by  him  served  on  the 
defendant,  whose  attorney  then  wrote  the  let- 
ter.    [Mr.  Justice  Patleson.^Hovr  does  the 
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case  of  Pencock  t.  Harris  apply  to  the  present  ? 
There  the  defendant  availed  nimself  as  far  as 
he  could  of  the  rule  for  the  new  trial,  bnt  then 
withdrew  his  plea :  here  the  defendant  did  not 
avail  himself  at  all  of  the  rule,  but  would  not 
have  it ;  and  it  was  drawn  up  by  the  plaintiff.] 
That  is  the  true  distinction.  In  fact  the  defen- 
dant  abandoned  his  own  rule,  but  now  wants 
to  use  it  to  deprive  us  of  costs.  [Mr.  Justice 
Pfittrson. — My  difficulty  here  arises  from  the 
plaintiff  having  taken  out  the  rule  and  served 
it.  If  he  had  not  done  so,  there  would  not 
have  been  any  rule  in  existence.  The  new 
ndes  make  no  difference  in  the  present  case ; 
for  the  rule  referred  to  on  the  other  side, 
though  now  adopted  in  all  the  Courts,  was  al^ 
ways  the  rule  of  practice  in  this  Court.  That 
practice  had  been  fully  estnhlislied  by  the  cases 
of  Hunhep  v.  Smith  fi  and  Smith  v".  Haile^^ ; 
i)ut  where  in  a  like  case  the  defendant,  without 
going  to  trial  again,  gave  a  cognovit,  tlie  Court 
held  that  he  was  liable  to  pay  the  costs  of  the 
former  trial,  the  co^^novit  being  a  confession  of 
want  of  merits.  Bmth  v.  Athertun  ;'  Jncham 
v.  Hailnm  ;S  and  Eivin  v.  DmmmonH.^  The 
case  uiRohertson  ^  Lfddell,^  was  one  where,  after 
a  verdict  for  the  defendant,  and  a  new  trial 
awarded,  upon  a  question  of  law,  without  any 
thing  beinir  said  as  to  costs,  the  parties  agr^eA 
to  state  the  facts  as  if  on  a  case  reserved  at  the 
trial,  and  the  plaintiffs  obtained  judgment,  and 
the  Court  then  held  that  they  were  entitled  to 
the  costs  of  the  first  trial.  That  case  carries 
the  principle  much  further  than  the  present. 
It  was  fully  confirmed  in  Jachsun  v.  HnWim, 

Lord  Denman,  C.J. — My  first  impression  wa?, 
that  the  defendant  having  abandoned  the  rule, 
had  placed  things  in  the  same  situation  as  if 
no  rule  had  been  granted,  and  that  the  plaintiff 
was  therefore  entitled   to  the  po/t^a.    I  must 
however  freely  say  that  my  mind  hasfiuctuated 
much    in  the    course  of  the  argument.      I 
thought  it  was  ha^  that  the  defendant  should 
be  in  a  worse  sitUcilion  in  consequence  of  say- 
ing that  he  did  not  intend  to  put  the  plaintiff 
to  further  expence ;  and  I  cannot  now  well 
reconcile  my  mind  to  that.    It  is  not  easy  at 
first  sight  to  distingui:?h  the  case  from  Peacock 
V.  Hrtrrii  ;  but  when  fully  considered,  the  cir- 
cumstances of  the  two  cases  are  certainly  differ- 
ent. There  the  plaii:  tiff  has  drawn  up  the  rule, 
and  served  it  on  the  defendant  who  then  dis- 
tinctly   abandons    it.     The  ordinary   conse- 
quences of  such  a  course  must  happen.    We  arc 
bound  to  consider  that  though  the  defendant 
succeeded  on  the  first  trial,  he  must,  as  in  any 
common  case,  be  supposed  to  have  succeeded, 
not  upon  the  merits,  but  upon  some  technical 
ground,  which  now  fails  him,  and  the  rule 
must  therefore  be  absolute. 

Mr.  Justice  LitiMale. — It  appears  to  mo 
that  this  role  must  be  absolute.    It  is  true  that 
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if  the  plaintiflT  had  succeeded  on  the  second 
trial,  he  would  not  have  had  to  pay  the  costs  of 
the  first.  But  is  he  to  put  the  plaintiff  in  a 
worse  situation  than  if  he  had  not  made  any 
application  at  all  ?  I  do  not  know  whether,  if 
the  application  to  withdraw  the  plea  in  Peacock 
V.  Harris  had  been  properly  brought  before  the 
Court,  the  defendant  would  ha?e  been  allowed 
to  withdraw  it  without  payment  of  costs,  as  the 
effect  of  his  doing  so,  was  to  make  the  record 
altogether  a  new  record.  Here  the  defendant 
has  completely  abandoned  his  rule,  and  brought 
the  case  within  the  principle  of  those  where 
the  defendant,  having  withdrawn  from  the  de- 
fence, the  Court  has  held  the  plaintiff  entitled 
to  the  costs. 

Mr.  Justice  Patteson, — The  defendant  having 
obtained  the  rule,  it  was  for  him  to  draw  it  up } 
and  if  neither  he  nor  the  plaintiff  had  drawn  it 
up,  it  wonld  have  been  the  same  as  if  no  rule 
had  been  obtained.  But,  as  is  often  the  case, 
the  plaintiff  here  drew  up  the  rule,  and  served 
it  on  the  defendant.  Then  the  defendant  said 
that  he  would  not  have  his  own  rule.  What 
then  was  the  plaintiff  to  do?  He  could  not  let 
the  matter  rest  there ;  for  this  notice  put  him 
in  the  same  situation  as  if  there  had  been  no 
rule  at  all.  This  case  will  not  be  inconsistent 
with  the  case  of  Peacock  v.  Harris.  There 
somebody  drew  up  the  rule,  and  then  the  defen- 
dant applied  to  withdraw  his  plea.  Here  the 
defendant  would  not  draw  up  the  rule  at  all,  but 
from  the  very  first,  abandoned  it.  Roberts  v. 
Liddeilwent  upon  an  entirely  different  principle. 
There  the  parties  agreed  that  instead  of  ^oiog 
to  a  new  trial,  they  would  shape  a  case  as  if  the 
facts  had  been  found  specially  on  the  first  trial ; 
and  the  judgment  being  for  the  plaintiff  in 
that  case,  it  was  the  same  as  if  a  case  had  been 
reserved  in  the  first  instance.  I  do  not  pretend 
to  reconcile  Jackson  v.  Hallam  with  Peacock  v. 
Harris  j  but  I  do  not  think  that  the  latter  is 
inconsistent  with  the  present  case.  The  rule 
must  be  absolute. 

Mr.  Justice  ffMliams. — The  circumstances 
of  this  case  are  very  peculiar.  I  have  felt  the 
apparent  hardship  on  the  defendant.  But  the 
dilficulty  created  by  that  hardship  admits  of 
this  solution, — that  the  conduct  of  the  defen* 
dant  has  now  placed  him  in  the  same  situation 
as  if  he  had  not  made  any  application  at  all 
for  a  new  trial.  Then  the  usual  result  must 
follow. 

The  Court  was  then  applied  to  on  the  sub- 
ject of  costs,  and  directed  that  this  rule  should 
be  absolute,  but  without  costs  as  to  either 
rule. 

De  Rulten  v.  Llo^d,  T.  T.  1837.  K.  B.  F.  J. 


9Aai^  Sm4l  9^<(cttce  Caurt 

DESBRTBD   CHILD.— FOUNDLING  HOSPITAL. — 
DIRECTORS  OF  THE  POOR. 

fVhnea  child  of  tender  age  kas  been  deserted 
in  the  itreet,  and  ii  doet  not  appear  that  the 
parents  or  friends  of  it  can  be  found,  the 
Court  wilt,  under  such  circumstances,  and 
at  the  instance  of  a  person  who  is  uncon* 


nected  with  the  infant  except  from  moiheM 
of  charity  %  direct  a  writ  o/*  mandamus,  abso^ 
lute  in  the  first  instance,  to  compf:i  the  Hi. 
rectors  of  the  poor  efthe  parish  to  receive 
it  into  the  workhouse  qf  the  parish. 
In  this  case  an  application  was  made  by 
Bodkin,  for  a  rule  to  shew  cause,  or  absolute  in 
the  first  instance,  according  to  circumstances, 
whv  a  writ  of  mandamus  should  not  be  issued 
and  directed  to  the  Directors  of  the  poor  of 
the  parish  of  St.  Pancras,  commanding  them 
to  receive  a  certain  male  child,  of  an  age  not 
exceeding  two  months,  which  had  heeu  de- 
serted under  the  following  circumstances : — 
The  affidavit  on  which  the  present  application 
was  founded,  stated,  that  some  days  previous  a 
stranger,  a  woman,  came  to  the  gate  of  the 
FoundlingHospital,  bringing  with  her  a  bundle. 
She  knocked  at  the  gate,  and  it  was  accord, 
ingly  opened  to  her  bv  the  porter.  On  being 
asked  ner  business,  she  stated  that  she  hid 
brought  a  parcel  for  the  treasurer  of  the  hos- 
pital, and  accordingly  produced  the  bundle. 
This  she  gave  to  the  porter,  desiring  him  to 
take  it  to  the  treasurer.  The  porter  left  the 
gate  for  a  few  minutes,  in  order  to  find  some 
one  to  carry  the  bundle  to  the  house  of  the 
treasurer.  When  he  returned,  the  woman  was 
gone,  but  the  parcel  remained,  which  was  di- 
rected to  the  treasurer.  It  was  shortly  ob- 
served  that  the  bundle  moved,  and  on  examin- 
ing it,  the  contents  were  discovered  to  be  a 
male  child,  not  more  than  two  months  old. 
Search  was  immediately  made  for  the  woman, 
and  inquiries  instituted,  but  without  effect,  for 
she  could  not  be  found.  The  child  was  taken 
care  of  by  the  treasurer,  and  a  nurse  procured 
for  it.  Application  was  made  to  the  guardians 
of  the  poor  of  the  parish,  and  they  refused  to 
receive  it ;  and  intimated  that  the  Foundling 
Hospital  must  he  an  hospital  for  foundlings, 
and  the  infant  in  question  was  a  foundling,  and 
consequently  a  fit  object  for  the  charity.  The 
question  was,  whether  the  poor  law  guardians 
were  to  be  relieved  from  the  liability  to  support 
such  casual  poor  as  this  deserted  infant. 
Coleridge,  J. — Are  you  not  volunteers  ? 
Bodkin. — ^Yes,  my  lord ;  but  only  from  mo- 
tives of  charity,  as  without  such  an  interference 
the  child  must  have  perished.  It  could  hardly 
be  said  that  a  child  was  to  be  allowed  to  die  in 
the  streets  for  want  of  food. 

Coleridge,  J, — ^The  cases  in  which  the  writ 
of  mandamus  issues  are  where  there  is  a  legal 
right,  and  no  legal  remedy  without  it,  and  tbe 
application  must  be  made  by  the  party  alleged 
to  he  aggrieved. 

Bodkin^-^li  is  hardly  possible  that  the  in- 
fant, under  such  circumstances,  should  give  an 
authority  to  make  the  application. 

Coleridge,  J. — Either  the  parish  is  liable,  or 
it  is  not.  If  it  is  liable,  then  those  who  pay 
money  to  relieve  it  from  the  burthen  of  the 
child,  may  have  a  right  of  action  against  the 
parish :  it  the  parish  is  not  liable,  then  tbev 
cannot  compel  the  parish  to  support  the  child. 
Bodkin.-^he  parish  are  liable  to  relieve 
casual  poor ;  and,  if  no  one  interfered,  the 
child  would  die  of  starvation. 
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Meridge^  J.— I  will  consider  the  case,  aod 
let  ?oa  icDOvr  my  opinioii  shortly. 

Cnr.  ff^tt.  ffuU, 

Otieriifgf,  J.— On  a  subsequent  day  in  term 
said  he  had  considered  the  case,  and  that  under 
the  circumstances  the  writ  of  mandnmus  must 
i;o.  The  rule  must  be  absolute  in  the  first  in- 
ftance. 

Rule  f^ranted,  absolute  in  the  first  instance. — 
Rex  f .  The  Dhectwn  of  the  Poor  o/Parieh  of 
Si.PttMerms,T.T.lQS7.    K.  B.  R C. 


drmnuin  S^xil. 

BKTBRINO    UP   JCDOMICNT. — OPSRATION    OF 

STATUTE  17  Car.  2,  c,  8,  s.  1. 

fFhere  a  party  hes  been  prevented  from  en- 
tering up  judgment  by  the  net  of  the  Court 
fur  more  than  two  Termt^  the  Court  will 
inter/irre,  and  the  ease  does  not  come  within 
the  statute  17  Car.  2,  c.  8,  «.  1. 

fT.  H.  fTatson  had  obtained  a  rule,  calling 
on  the  defendant  to  shew  cause  w)iy  the  pro- 
Uionoury  should  not  tax  the  plaintiff  his  costs, 
and  why  final  judgment  should  not  he  signed 
fur  the  plaintiff;  against  which — 

Talbot  shewed  cause.  It  was  an  action  of 
replevin,  tried  in  Trinity  Vacation,  1834,  in 
which  a  rerdict  had  been  returned  for  the 
avovrant,  subject  to  a  special  case.  The  avow- 
aot  died  in  Auguat  1835,  but  the  special  case 
wa<  not  set  down  for  argument  until  Hilary 
Term  1836,  and  was  argued  iu  the  following 
Easter  Term.  Judgment  was  then  ordered  to 
i>e  entered  for  the  plaintiff,  instead  of  for  the 
arowant.  In  Trinity  Term  a  motion  was  made 
to  set  aside  the  j  udgment  non  obstante  veredicto, 
but  the  rule  was  discharged  without  costs,  and 
then  the  present  rule  was  obtained.  It  was 
submitted  that  this  was  not  a  case  within  the 
statute  of  Charles,*  which  applied  to  cases  where 
no  more  than  two  Terms  had  been  suffered  to 
pass.  Here  a  portion  of  Easter  Term  1836, 
and  the  whole  of  the  time  up  to  Trinity  Vaca- 
tion 1837,  had  been  permitted  to  go  over  with- 
out any  thing  being  done.  Where  the  party 
died,  besides,  the  Court  had  no  power  to  enter 
up  judgment. 

Ttndal,  C.  J.— Has  not  the  Court  such  a 
power,  if  the  parties  were  detained  by  the  act 
uf  the  Court? 

Talbot.— U  the  parties  were  kept  by  the  mere 
act  of  the  Court,  no  doubt  such  a  power  ex- 
isted ;b  but  they  had  no  such  authority  under 
the  act,  and  it  must  be  sustained  as  existing  at 
common  law.  Great  inconvenience  might  arise 
from  the  granting  of  this  application,  because 
judgmeut  must  be  entered  as  of  the  time  at 
which  the  verdict  was  given,  and  the  executors 
of  the  deceased  most  probably  by  this  time 
would  have  settled  all  accounts. 

Tindul,  C.  J. — ^That  would  be  a  very  good 
answer  to  a  writ  of  sei,  fa, ;  but  I  think  the 
case  falb  within  the  principle.    It  stood  over 

•  IZCar.  2.0.8,8.1. 

^  Lawrence  v.  Hodgson,  1  Younge  &  Jervis, 

363. 


by  press  of  business,  and  I  think  we  must  be 
considered  to  have  decided  it  in  time. 

Talbot  pointed  out  that  the  only  excuse 
made  by  the  plaintiff's  attorney  was,  that  he 
had  been  unable  to  make  up  his  bill  of  costs. 

Tindal,  C.  J. — Can  you  shew  that  you  have 
been  injured  ? 

Talbot  admitted  that  he  was  not  then  in  a 
condition  to  do  so. 

Rule  absolute. — Green  v.  Codgen,  C.  P. 
E.  T.  1837. 


IRREGULARITY  IN  COPT  OF  WRIT  OP 
SUMUONB. — WAIVER. 

The  fact  of  a  defendant  having  called  twice 
on  the  plaintiff's  attorney,  and  offered  to 
settle  the  action,  before  taking  an  objection 
to  an  irregularity  in  the  Copy  of  the  writ 
of  summons,  is  a  waiver  of  the  objection. 

Shee  had  obtained  a  rule  for  setting  aside 
the  copy  of  the  writ  of  summons  in  X\Ss  cause 
for  irregularity,  with  costs,  and 

Addison  now  shewed  cause.  The  writ  ap- 
peared to  have  been  issued  on  the  18th  April, 
1837,  and  it  stood  tested  on  the  19th  April, 
183  ,  the  figure  7  being  omitted.  The  indorse- 
ment on  the  writ  was  pointed  out  to  the  Court, 
which  was  as  follows.  "  This  writ  was  issued 
by  A.  B.,  at,  &c.,  attorney,  on  the  8th  April, 
1887 ;"  audit  was  submitted  that  the  defendant 
could  suffer  no  inconvenience  from  the  mis- 
take in  the  date.  The  application  besides, 
came  too  late,  for  the  writ  was  served  on  the 
21  St  April,  and  this  application  was  not  made 
until  the  27th.  Four  days  was  the  time  al- 
lowed in  similar  cases,  Hinton  v.  Stevens.*^  In 
that  case,  the  irregularity  was  a  misnomer,  and 
the  Court  held,  that  the  ol)jection  must  be 
taken  within  four  days,  whether  in  Term  or 
Vacation.  There  had,  besides,  been  a  wuver 
of  the  irregularity,  for  the  defendant  on  the 
24th  April,  after  the  serrioe  of  the  copy  of  the 
writ,  had  called  on  the  plaintiff's  attorney, 
and  had  admitted  the  debt  to  be  due,  expres- 
sing his  regret  that  legal  proceiediiigs  should 
have  been  taken,  and  declaring  that  the  plain« 
tiff  was  only  entailing  expense  on  himself,  for 
that  he  (defendant)  was  unable  to  pay.  The 
defendant  then  said,  that  he  would  call  on 
a  subsequent  day,  to  learn  whether  it  was  the 
determination  of  theplaintiff  to  go  on  with  the 
case ;  and  on  the  28th  April,  he  accordingly 
called.  He  was  told  that  the  plaintiff  intended 
to  proceed,  and  he  offered  to  pay  the  debt  and 
half  the  costs  of  the  writ.  This  was  refused, 
however,  aud  on  the  next  day,  the  present  ob- 
jection was  taken.  It  was  pointed  out,  that 
the  mistake  was  not  in  the  origin^  writ  itself, 
but  in  the  copy.  He  cited  Rawes  v.  Knight,^ 
in  support  ot  tlie  point  with  regard  to  the 
waiver. 

Shee  contended,  in  support  of  his  rule,  that 
the  date  was  of  the  greatest  importance,  as  the 
time  for  which  the  writ  should  run,  was  go- 
verned by  it ;  and  the  Uniformity  of  Process 


»  4  D.  P.  C.  283. 
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Act<^  required  every  such  writ  to  be  tested  on 
the  day  on  which  It  should  he  issued.  The 
defendant  could  know  nothin;^  hut  what  was 
conveyed  to  him  by  the  copy  of  the  writ  of 
summons  with  which  he  was  served.  With  re- 
fSfard  to  the  application  hein^  too  late,  he  sub- 
mitted that  the  case  of  HhUon  v.  Stevem  was 
not  analogous*  for  that  was  an  objection  to  a 
notice  of  declaration  It  was  provided  hy  the 
rule  of  (i.  T.  2  W.  4,  that  all  applicationH  to 
set  aside  process  for  irregularity,  should  be 
made  within  a  reisonahle  time.  See  Tyler  v. 
Grt*enA  An  application  was  made  to  set  aside 
a  writ  on  the  3d  November,  which  had  he.en 
served  on  ihe  25th  October,  the  2(1  November 
bcin?  Sun<)ay,  and  the  Court  said  that  the  ap. 
plication  should  have  been  made  on  the  Ist 
November,  thus  holdinn:  six  days  to  be  rea- 
son ible  time.  With  respect  to  the  question  of 
waiver,  the  mere  ofl'er  to  settle  an  action,  would 
not  amount  to  a  waiver  of  such  an  objection. 
The  indorsement  on  the  writ  which  had  been 
alluded  to,  was  unimportant,  for  the  writ  need 
-not  be  indorsed  on  the  day  of  its  bein«^  issued. 

Tinflttl,  C.  J. — ^The  only  material  question 
'here  is,  whether  the  defendant  has  not  wHived 
-the  objection.  After  he  has  heen  served  with 
the  copy  of  the  writ,  he  sees  the  plaintiff's 
attorney  twice,  and  consults  with  liim  upon 
entering  into  some  arranfrement.  It  seems 
from  the  cases  cited,  that  when  a  party  has 
'tneans  of  knowinir  so  trifling  an  objection  to 
exist,  he  should  take  advantage  of  it  as  early 
as  possible.    The  rest  of  the  Court  concurred. 

Hole  discharged.—- BW^^i  v.  Bernard,  E.  T. 
1837.    C.  P. 

PLEADING. — DJSMURRER. 

Assumpsit  /iif  inf/ortfe  affainxt  drateer  fif 
three  b'dU  fif  exchnnge.  The  defendant 
having  plf.athd  that  the  hilh  were  indorged 
by  one  J.  E,^trho  pretended  to  he  his  ag^nt, 
leithoui  avthftrifp,  and  the  plaintiff^  having 
replied,  denying  that  the  OilU  were  indorsed 
hy  J.  E.,  the  Court  re/used  to  set  aside  a 
demurrer  to  the  repUvniion,  assigning  for 
cause  that  an  immaterial  issue  teas  raised^ 
and  to  allow  theplatntiff  to  sign  judgment, 

IFightman  had  obtained  a  rule  in  this  case 
for  setting  aside  the  demurrer  to  the  replica- 
tion,  and  for  signing  judgment  as  for  want  of 
a  plea,  against  which, 

fF,  H,  IFatson  shewed  cause.  It  was  an  ac- 
tion of  tissumpsii,  brought  by  the  indorsee 
against  the  drawer  of  three  bills  of  exchange. 
The  defendant  pleaded  that  the  three  bills 
were  made  and  indorsed  by  one  «/.  E.,  in 
the  name  of  the  defendant,  he  then  preten- 
ding to  be  an  agent  of  the  defendant,  and 
duly  authorised  by  him  to  draw  and  indorse 
the  said  bills ;  whereas  the  said  ./.  E,  was  not 
so  authorised,  and  the  defendant  had  not 
hi  any  way  confirmed  his  act.  To  this  the 
plaintiff  replied  that  the  bills  were  not,  nor 


was  any  or  either  of  them,  made  or  indorsed  by 
the  said  •/.  ^.,  modo  et  forma.  Demurrer,  as- 
signing for  cause  that  an  immaterial  issue  was 
raised  by  the  replication.  It  ivas  now  con- 
tended  that  there  was  no  good  ground  of  de- 
murrer, for  if  It  were  found  that  J,  £.  did  not 
make  the  bllls.it  did  not  followthat  the  plaintiff 
did,  and  in  that  case  there  must  be  a  repleader. 
The  plaintiff  shouhl  have  demurred  to  the 
plea 

IVightmnn. — The  demurrer  admitted  that 
•/.  E,  did  not  make  the  hills,  and  the  so'e 
defence  set  up  was  that  he  did.  Supposing 
that  to  be  found  for  the  plaintiff  therefore, 
there  would  in  effect  be  no  defence.  The 
plea  amounted  to  an  admission  that  if  •/.  E. 
did  not  make  the  bills,  the  defendant  did. 

Lord  /^hinsrer,  C.  B. — ^Thc  point  urged  for 
the  plaintiff  is  not  so  obvious  as  to  entitle  him 
to  have  this  rule  made  absolute. 

Parke ^  B. — ^There  is  a  tloubt,  and  the  rule 
must  be  discharged. 

Rule  discharged.— ^<i/ifttfr  v.  Cattey,  E.  T. 
1837.    Excheq. 


«  2  &  3  W.  4,  c.  39,  8.  12. 
d  3  D.  P.  C.  439. 


SIGNING  JUDGMKNT  ON  A  COGNOVIT,  NUNC 
PRO  TUNC. 

Judgment  cannot  be  signed  on  a  cognorit, 
until  the  defendant  is  in  Court. 

Godson  obtained  a  rule  for  setting  aside 
judgment  signed  on  a  co^noviV  for  irregularity. 
The  irregularity  complained  of  was.  that  an 
appearance  had  not  been  entered  until  the 
third  day  after  judgment  signed. 

PetersdOrf  now  shewed  cause,  and  contend- 
ed,  upon  the  authority  of  Davis  v.  Hughes,  J 
T.  R.  206,  that  the  appearance  having  been 
entered  nunc  pro  tunc,  the  defendant  was 
estopped  from  objecting  to  the  irregularity. 

Parke,  B. — When  that  case  was  deci(led, 
there  was  relation  to  tite  first  day  of  term. 
You  cannot  have  relation  of  an  appearance. 

Pft^rsdorffi'-'The  defendant  by  his  cognovit 
authorises  any  attorney  to  appear  for  him,  if 
necessary.  He  cannot  therefore  repudiate  the 
act  of  his  own  agent. 

Piirke,  B. — It  was  the  duty  of  the  plaintiff 
to  see  that  the  defendant  was  in  Court,  1>efore 
he  signed  judgment.  The  rule  must  be  abso- 
lute, no  action  to  be  brought. 

Rule  absolute.— ^r//*c/ii  v.  Dotr,  E.  T.  1837. 
Excheq. 


JUDGMENT  AS  IN  CASE  OF  A  NONSUIT. 

Jssue  being  joined  on  the  day  after  Michael- 
mas Term,  it  is  too  soon  to  move  for  judg- 
ment as  in  case  of  a  nonsuit  in  Easter, 

Bain  applied  for  judgment  as  in  case  of  a 
nonsuit.  It  appearen  that'issue  was  joined  on 
the  day  after  Michaelmas  Term,  and  it  was 
contended  that  the  present  application  was  not 
too  soon. 

Parke,  B.,  snid  that  as  there  were  other 
cases  in  which  the  point  had  arisen,  he  would 
consult  the  Judges. 

On  a  subsequent  day,  he  said  that  the  opi- 
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nion  of  the  Judges  was»  tha|  the  application 
was  too  early. 

Rule  refused.— ^jfa//v.  Noweli,E.  T.  1337. 
Excheq. 

8th  RULB  op  2  W.  4.— PLBAS  IN  ABATEMENT. 

Pieas  in  aftatement  ui  wUhin  the  Sth  rule  of 
ike  2  fr,  4. 

Cowling  obtained  a  rnle  for  setting  aside 
the  ludjTtnent  sigoed  in  this  case  and  subse- 
quent procecdinj^s  for  irregularity.  The  de- 
claration was  delivered  on  the  8th  March,  and 
a  plea  of  privilege  (the  defendant  being  an 
attorney  of  another  Court)  was  delivered  on 
the  13th,  (the  I2th  being  Sunday.)  Judgment 
was  however,  signed  by  the  plaintiff;  who 
imagined  that  the  plea  should  have  been  de- 
livered within  four  days  inclusive.  The  8th 
rule  of  H.  T.  2  W.  4,  was  now  pointed  out, 
by  which  it  was  provided,  that  whenever  a 
particular  number  of  days,  not  expressed  to 
be  clear  days,  was  prescribed  by  the  practice 
of  the  Court,  they  should  be  reckoned  exclu- 
sively of  tlie  first,  and  inclusively  of  the  last 
day,  unless  the  last  day  should  fall  on  a  sun. 
day,  &c.,  when  the  time  should  be  reckoned 
exclusively  of  that  day  also.  Thie,  it  was 
contended,  applied  to  pleas  in  abatement  as 
well  as  to  other  pleas. 

Channell  shewed  cause  against  the  rule,  and 
submitted  that  the  rule  of  Uourt  cited,  did  not 
extend  to  pleas  in  abatement,  and  that  it  had 
always  recently  been  the  practice  to  plead 
within  four  days  inclusive. 

Parke^  B. — ^There  are  words  used  in  this 
rnle,  the  grammatical  construction  of  which 
extends  the  time. 

Mlerson^  B. — This  is  a  case  in  which  a  cer- 
tain length  of  lime  is  prescribed  by  the  prac- 
tice of  ihe  Court,  and  the  first  day  is  inclusive, 
the  last  exclusive.  The  Courts  have  always 
thought  that  pleas  in  abatement  should  not  be 
favored.  Jenninge  v.  Webb^  P.  R.  279 ;  Long 
V.  il/jV/tfr,  2  Stra.  1191. 

Coirliuv  pointed  out  the  case  of  Pepperell 
V.  Burreil,  I  C.  M.  &  R.  372. 

Parke,  B. — I  cannot  tell  whether  pleas  in 
aliatement  were  contemplated  by  the  Iramers 
of  the  roles,  but  the  best  rule  of  construction, 
is  that  which  is  grammatical.  The  rule  has 
not  before  been  applied  to  pleas  in  abatement, 
and  the  present  rule  must  be  absolute,  but 
ivithout  costs. 

Rule  accordingly. — Rj^and  t.  fFormwald, 
E.  T.  1837.     Excheq. 


PARLIAMENARY  PROCEEDINGS. 


fioiufe  of  ftor^i^* 

BILLS  FOR  KECONO   RBADING. 

To  establish  Local  Courts. 
Educaiion  and  Charities. 
Pluralities  Prevention. 
Residence  o( Clergy, 
.ledge's  Opinions. 
M  arriagea  and  Registration. 


IN   COMMITTBB. 

Concealment  of  Births. 

Shire-halls. 

Irish  and  Scotch  Affidavits. 

Municipal  Corporations. 

Turnpike  Roans  continuance. 

Pillory  Abolition. 

THIRD  READING. 

Recbrders'  Conrts. 
Botttft  of  Commonj^. 

BILLS  TO  BB  BROUGHT  IK. 

Local  Courts Mr.  Roebuck. 

Abolishing  Grand  Juries       .     .      Mr.  Prime. 
To  extend  the  Sufl'rage  of  Householders. 

rn  J   .     .*     .  ^^^'  Hume. 

To  amend  the  Marriage  Act.  Mr.  Wilks. 

Parish  Vestries.— To   abolish  Plural  Voting 

r^^  rn      •       ....  Mr.  Wakley! 

Qualification  of  Members.       Mr.  Warburton 
Mortgages  on  Ships.  Mr.  G.  F.  Young. 

Law  of  Costs  and  General  Issue.  Sir  F.  PollocL 
Powers  of  Tenants  for  Ufe  of  Estates  in  Ireland 

Repealing  Septennial  Act.         Mr.  Williams! 
„  ^  ,  J  Mr.  D'Eyncourt. 

Power  of  Judges  to  commit.       M  r.  Chariton. 

FOR   SECOND    READING. 

Law  of  Copyright    .    .    Mr.  Serjt.  Talfourd. 

Controverted  Elections    .    ,    Mr.  (;.  BuUer 

Law  of  Patents      ....    Mr.  Mackinon! 

OflTences  against  the  Person    .  Mr.  A.  Trevor. 

Expences  at  Elections    ....  Mr.  Hume. 

Freemens*  Admission. 

Final  Register  of  Electors.   .  Mr.  Elpinstonc. 

Boundaries  of  Boroughs. 

Common  Fields  Act  Amendment. 

Bankrupt  Laws.  Solicitor  General. 

Wl  Debt  Courts Col.  Scale. 

Rolls  Estate. 

IN    COMMITTEE. 

Custody  of  Infants    .    .   Mr.  Serjt.  Talfourd. 
Bribery  at  Elections  ....      Mr  Hardy 
Repeafing  Usury  Law  on  Bills  of  Exchange. 
To  amend  the  Law  of  Wills. 
„    .  ,     .        ,  ,,         'I'l^e  Attorney  General. 
Registration  of  Voters.        Attorney  General. 
Prisons  Regulations      .    .      Mr.  Fox  Maule. 
Recovery  of  Tenements.  Mr.  Algionby. 

Residence  of  Clergy.  ^ 

Offencej  punishable  by  transportation  for  life. 
Abolishing  the  punishment  of  death  forforgerv. 
Offences  against  the  person. 
Robbery  and  stesling  from  the  person. 
Burglary  and  stealing  in  a  Dwelhng- House. 
Crime  of  Piracy. 

Burning  or  destroying  Buildings  and  Ships. 
Abolishing  the  Punishment  of  Death  in  certain 
IT  ^.^^** .      .«  Lord  John  Russell. 

Uniformity  of  Process  Act.     Mr.  Elphinstone. 

Public  Records Mr.  C.  BuUer. 

Lxpences  of  Coroners'  Inquests. 

The  Solicitor  Generals 
Highway  Rates. 

Secular 'Jurisdiction  of  York  andJBly.. 
Inclosure  Awards 
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CONSIDBRATION  OF  RKPORTS. 

Attorneys  and  Solicitors        •    .    Mr.Tooke. 
Abolishing  Imprisonment  for  debt. 

The  Attorney  General. 

THIRD  READING. 

SheriSTs'  fees Mr.  Tooke. 

Common  Laiv  Officers. 

Mr.  Serjeant  Goulburn. 

PASSED. 

Marriage  and  Registration  Acts. 

LonlJohn  Russell. 


NOTES  OF  THE  WEEK. 


ATTORN BYS  AND  SOLICITORS    BILL, 

The  following  is  the  clause,  as  amended 
on  the  re-commitment  of  this  Bill,  relating 
to  the  examination  and  admission  fees. 

lliat  from  and  after  the  passing  of  this 
act,  no  fees,  gratuities  or  sums  of  money 
whatsoeTer,  other  than  the  fees  or  sums  of 
inoney  mentioned  in  the  schedule  to  this  act 
annexed,  shall  be  demanded  or  received  by 
any  person  or  persons,  upon  the  examination 
or  admission  of  attorneys  or  solicitors  in 
any  of  the  said  Courts  respectively,  upon 
any  pretence  whatsoever,     (s.  3.) 

The  following  clause  has  been  added  in 
committee;  on  the  motion  of  Mr.  Pemberton, 
enabling  attorneys  or  solicitors,  admitted  of 
one  Court,  to  practice  in  and  recover  costs 
for  business  transacted  ya  another. 

lliat  any  person  who  shall  have  been 
duly  admitted  an  attorney  or  solicitor  in  any 
of  his  Majesty's  Courts  of  Law  or  Equity 
at  Westminster,  shall  be  at  liberty  to  prac- 
tise in  any  other  of  his  Majesty's  Courts, 
although  he  may  not  have  been  admitted  an 
attorney  or  solicitor  thereof ;  and  that  no 
person  having  been  duly  admitted  an  attor- 
ney or  solicitor  as  aforesaid,  shall  be  pre- 
vented from  recovering  or  receiving  the 
amount  of  any  costs,  which  would  other- 
wise have  been  due  to  him  by  reason  of  his 
not  being  admitted  an  attorney  or  solicitor 
of  the  Court  in  which  such  costs  shall  have 
been  incurred :  Provided  always,  Thut  any 
attorney  or  solicitor  practising  in  any  Court 
of  Law  or  Equity  shell  be  subject  to  the 
jurisdiction  of  such  court  as  fully  and  com- 
pletely to  all  intents  and  purposes  whatever 
as  if  he  had  been  duly  admitted  an  attorney 
or  solicitor  of  such  court. 

The  following  is  the  Schedule  to  which 
the  act  refien. 


Feee  to  be  paid  on  ike  EMmmaatkm  and  Ad* 
mission  of  Attorneys  in  the  Ctmrtso/Com^ 
mon  Law, 


On  leaving  articles  of  clericahip 
and  assignments  for  inspec- 
tion, and  inquiry  as  to  due 
service 

On  the  examination  into  the 
fitness  and  capacity  of  the 
clerk,  and  for  the  certificate 
thereof 

For  the  Judge's  fiat 

For  the  oath  in  Court 

To  the  Usher  on  signing  the 
roll 

To  the  Master's  derk  for  certi- 
ficate of  Inrolment 


£.  8.  d. 


15    6 

10   6 
1    .• 


M      6 


Fees  to  be  paid  on  the  Examination  and  Jd- 
mission  of  Solicitors  in  Chancery. 

£.  $.  d. 
On  leaving  articles  of  derkahip 

and  assignments  for  inspee* 

tion,  and  inquiry  as  to  due 

service ,,     5  „ 

On  the  examination  into  the 

fitness  and  capacity  of  the 

clerk,  and  for  tiie  certificate 

thereof ,  15    6 

For  the  admission  at  the  RoUs, 

including  the   fees   of   the 

clerk    of    the     Petty   Bag 

Office,  usher,  &c 1   17    „ 
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We  will  endeavour  to  insert  the  letters  of 
H.  W.5  "  An  Aj?ent ;- J.  A  ;  "An  Articled 
Clerk  ;"  and  G.  M.,  in  «ur  next  Number. 

We  will  do  our  best  to  satisfy  £.  8.  at  an 
early  opportunity. 

We  regret  that  we  have  so  room  at  pre- 
sent for  Queries  or  Answers,  and  must  de&r  a 
selection  from  those  we  have  received  liU  Um 
long  Vacation. 
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'■  **  Quod  magis  ad  Nog 
PertinGt,et  oescire  mdttm  est,  agttamuR." 

HORAT. 


PARLIAMENTARY  DEBATES  RE- 
LATING TO  THE  LAW. 

PABLIAlfBMTART  A01CNT8. 

Lord  George  Lennox, — Sir,  In  pursuance  of 
the  instructions  I  have  received  from  the 
London  and  Birmingham  Railway  Committee, 
I  beg  to  move  that  the  resolution  of  the  House 
of  the  20th  February  1830,  be  now  read.  I 
will  state  to  the  House  what  has  taken  place, 
with  reference  to  the  case  I  am  about  to  sub- 
mit, in  the  Committee ;  it  will  then  be  for  the 
House  to  decide  in  what  manner  it  should  be 
treated.  A  petition  from  Mr.  Goldsmid  was 
referred  to  tnat  Committee,  and  upon  asking 
-who  appeared  in  support  of  it,  the  Committee 
were  informed  that  it  was  Mr.  Freshfield,  jun. ; 
and  Mr.  Freshfield  being  asked  whether  he 
was  in  partnership  with  his  father,  a  Member 
of  this  House,  replied  that  he  was  in  partner- 
ship with  his  father  in  general  business,  but 
not  in  parliamentary  business,  or  as  regarded 
this  particular  case.  The  Committer  have 
therefore  directed  me  to  bring  the  subject 
under  the  notice  of  the  House. 

The  resolution  having  been  read  by  the 
clerk,  that  no  Member  of  the  House  be  per- 
mitted to  engage,  dther  directly  or  indirectly, 
in  the  management  of  private  bills  before 
Committees  of  that  House,  for  pecuniary  re- 
ward, 

Mr.  Freshfield  said,— I  thauk  the  noble 
Lord  for  the  courteous  manner  in  which  he  has 
brought  this  subject  under  the  notice  of  the 
House,  idthough  there  is  no  mode  in  which 
such  a  question  could  be  brought  before  Par- 
liament which  would  not  of  necessity  occasion 
to  me  considerable  regret  and  pain.  Regret, 
that  the  time  of  the  House  should  be  occupied 
upon  any  subject  that  merely  concerns  me  as 
an  individual, —and  pain,  that,  after  having 
served  in  this  House  for  three  successive  Par- 
liaments, during  which  I  have  always  refrained 
from  forcing  myself,  more  than  was  consistent 
with  my  public  duty,  upon  the  notice  of  the 
House,  I  should  now  find  I  am  compelled  to 
solicit  its  attention  upon  a  matter  entirely  per- 
winal,  and  involving^  it  does  my  own  personal 

Vol.  xiv— Nb.-405. 


conduct,  and  which,  if  treated  in  the  mildest 
form,  docs  certainly  impute  to  me  an  oblif]Uity 
of  moral  judgment.  As  to  the  imputation 
itself,  it  certainly  does  appear  to  roe,  and 
with  great  submission  to  the  House  I  assert  ]t> 
to  have  no  more  connection  with  my  conduct 
than  it  has  (if  I  may  take  so  great  a  liberty,) 
with  your  own.  Sir.  There  u  no  individual 
more  remote  from  any  interest  of  a  pecuniary 
nature,  in  any  questions  on  any  subject  that 
can  possibly  come  before  the  House  as  a  matter 
of  parliamentary  en(|uiry,  than  I  am.  I  un- 
derstand the  resolution  to  be  to  this  effect  :-*^ 
that  no  member  shall,  either  by  himself  or  by 
his  partner,  be  engaged  in  the  mauagement  of 
private  bills  in  this  or  in  the  other  House  of 
Parliament  for  pecuniary  reward.  Can  it  be 
doubted  that  this  resolution  was  intended  to 
prohibit  anv  individual  from  acting  in  his  own 
name  or  tnat  of  his  partner  in  these  trans- 
itions ?  Can  it  be  doubted  that  this  resolu- 
tion meant  not  to  embrace  the  mere  relation 
of  partnership  in  other  transactions,  but  that 
only  as  to  parliamentary  business  ?  My  object 
at  the  present  moment  U  not  to  argue  the 
question  beyond  what  is  necessary  to  explain 
it,  and  make  it  understood.  I  will  state  facts, 
and  leave  the  House  to  deal  with  those  facts  a^ 
they  may  think  proper. 

1  assert  it,  that  I  have  no  interest,  direct  or 
indirect,  in  soliciting,  mana^ng,  or  conducting 
any  private  business  either  m  this  or  the  other 
House  of  Parliament.  When  I  was  first  re- 
turned to  Parliament,  in  1830,  I  took  the  ear- 
liest possible  opportunity — I  did  not  wait  even 
till  my  return  to  London,  but  wrote  to  town-— 
to  desire  that  an  arrangement  shoidd  imme- 
diately be  made,  by  which  my  son,  and  he 
alone,  should  take  any  of  the  profits  that  might 
be  derived  from  parliamentary  business.  And, 
although  I  remained  in  partnership  with  my 
son  in  general  business,  i  disclaimed  all  inte- 
rest or  participation  in  parliamentary  business. 
I  directed  that  the  accounts  should  be  sepa- 
rately kept,  and  the  profits  taken  by  my  son 
for  his  own  separate  and  individual  use.  I 
have  in  no  way  interfered  with  him,  in  any 
matter  of  parliamentarv  business  from  that 
moment.  It  must  not  be  supposed  that  such 
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arrangements   are   unknown  to  professional 
men.    On  the  contrary,  they  are  matters  of 
every  day  occurrence.  In  fact,  there  is  scarcely 
any  house  of  j^eat  professional  business  in 
which  there  are  not  transactions  in  which  some 
of  the  parties  have  no  interest.    Some  have  no 
interest  in  the  common  law  business ;  others 
do  not  participate  in  the  profits  of  the  convey- 
ancing department.    Ana,  in  my  own  office,  I 
liave  one  son  who  has  no  connection  with  the 
business  of  the  Bank  of  England,  and  another 
son  who  is  connected  with  me  in  the  affairs  of 
that  great  Company.    I  and  my  sons  are  part- 
ners in  general  business,— excluding  one  of 
them  from  the  concerns  of  the  bank,  and  I 
being  excluded  from  the  parliamentary  busi- 
ness.    I  state  these  as  facts  easily  ascertained, 
^similar  arrangements  to  the  one  I  have  en- 
tered into  have  been  made  by  other  Members 
of  this  House  belonging  to  the  same  profes- 
sion.   In  the  case,  for  instance,  of  Mr.  Henry 
Smith,  the  solicitor  of  the  East  India  Company, 
from  the  moment  he  came  into  Parliament,  he 
disconnected  himself  from  all  parliamentary 
business,    llie  same  thing  occurred  with  re- 
spect to  the  late  Sir  James  Graham  ;   in  the 
case  of  Mr.  Evan  Folks,  solicitor  of  the  Audit 
Office,  and  of  Mr.  Jones,  the  solicitor  of  the 
Board  of  Woods  and  Forests.     Without  mul- 
tiplying these  instances,  I  will  ask,  has  any  in- 
convenience arisen  from  the  resolution  not 
being  more  stringent  than  it  is?     Have  any 
complaints  been  made  of  individuals  having 
apparently  withdrawn  from  parliamentary  bu- 
siness, yet  interfering,  ueveriheless,  with  that 
business.    I  hope  the  House  mil  permit  me  to. 
state  what  has  been  my  own  conduct,  in  this, 
respect.    From  the  moment  I  entered  parliar 
ment  and  had  disconnected  myself  from  auy 
parliamentary  profit,  I  abstained  from  the  most 
indirect  inquiry  in  relation  to  any  parliamfiOr 
cary  business  in  my  own  office.    1  assert,  in 
the  most  solemn  manner — if  uiy  own  word  be 
not  sufficient, — that  no   client  has  had  the 
slightest  advantage,  from  my  being  a  member 
of  parliament :    &at  no  client  U  ever  allowed 
to  hold  any  conversation  or  intercourse  w^h 
me  on  the  subject  of  any  parliamentary  busi- 
ness in  which  my  son  is  professionally  con- 
nected ;  and,  although  1  may  have  presented 
petitions  from  gentlemen  who  have  stopped 
me  in  the  lobby,  who  were  perfect  stranj^ers  to 
me,  yet  1  have  never  given  to  a  client  the  ad- 
vantage I  have  rendered  to  a  stranger.    I  have, 
in  no  instance,  presented  a  petition,  or  moved 
those  bills,  through  any  one  of  their  stages, 
in  which  my  sons  had  the  least  interest.     I 
have  always  kept  myself  distinct  from,  any 
sort  of  interference;   and  it  has,  in  conse- 
quence, fre(|uently  occurred   that   the   pro- 
gress of  their  btisiness  has  been  delayed ;  but 
1  have  done  so  because  my  character  as  a 
Member  of  Parliament  should  not  be  in  the 
most  distant  degree  compromised.     I  claim, 
most  respectfully,  but  with,  the  utmost  confix 
denee,  that  the  House  will  give  full  and  im- 
plicit reliance  to  the  statement  I  am  now 
making.    I  claim  iti  on  this  distinct  ground — 
not  arrogating  to  myself  a  higher  degree  of  sin- 


cerity, or  a  more  scupulous  regard  to  cha- 
racter,  than  belongs  to  others,  but — because, 
if  there  is  any  honourable  Member  in  this 
House  who  entertains  the  slightest  suspicion 
on  \,}ke  subject,  or  has  any  cnnosity  to  grati^, 
I  can  assure  him  that  sudi  is  the  state  of  the 
business  in  the  house  of  which  I  am  a  partner  ; 
such  is  the  notoriety  on  this  subject,  and  such 
is  the  information  or  the  clerks  in  that  house- 
such  the  knowledge  of  official  persons  con- 
nected with  both  Houses  of  Parliament— that 
the  statement  I  am  now  making,  and  which 
will  probably  be  in  the  papers  to-morrow, 
would,  if  untrue,  be  contradicted  br  twentv 
persons  in  my  own  establishment,  llie  books 
of  the  house,'  about  which  there  is  no  mystery, 
would  contradict  me  if  I  any  wav  deviatckl  from 
the  exact  facts.  Therefore,  1  ask — !  invite 
any  honorable  gentleman  who  has  the  slightest 
doubt  on  the  stlbject,  to  move  for  a  committee 
to  investigate  the  matter,  and  I  will  stand  or 
fall  by  the  truth  of  the  statement  I  am  now 
making. 

1  repeat,  that  what  T  have  done  is  done  didly 
by  other  Members  of  this  House,  who  are  iu 
the  profession.    1  have  entered  upon  the  books 
of  my  house  the  same  record  as  that  recorded 
in  the  case  of  Mr.  Smith.    That  record  vi  still 
on  the  books  of  the  house;  it  was  entered 
with  the  full  knowledge  of  aU  the  clients, 
whose  bujsiness  has  any  reference  to  parliajnea- 
tary  affairs.     I  ask   the  house  what  other 
method  remain^ed  of  conforn)ing  to  the  resolu- 
tion  of  this  House  thaa  those  f  have  resorted 
Xoi    If  from  this  moment,  I  should  retif  e  froni 
the  profession  of  tlie  lavv>  there  would  still  re- 
main the  same  intimate  connectipa  between 
the  gentlemen  who  conduct  the  pariiarneiitary 
business  of  my  o$ce  and  myself;  there  VKOuld 
still  remain  that  indirect,  though  close  interest, 
which  must  always  exist  between  parties  who 
,are  so  closely  connected  as  a  son,  a  son  in  kw, 
and; 4  brother.    The.  Bpuse  will  be  kind  enough 
to  bear  in  i|\ind  that,  t)ie  resplution  whieb  has 
been  read  has  a  different  reference  to  parlia- 
mentary f^encies  an<l  aj^qwed  partnership.    It 
is  impossible  that  ajiy.  gentjem^n  can  read 
that  resolutiqn  withjput  se!^ii\g  that  i^  is  in- 
tended, to  prevent  M^be.rs  of  tliis  House 
frqm    deriving    advantages   from  parliamen- 
tary business  ?     Again  and  again   1    assert, 
that  I  derive  no  such,  advantages.      I  liever 
suffered  the  interests  or.  wish^  of  the  clients  of 
m^  house  to  interfere  in  the  slightjjst  degree 
with  my  parlianient^ry  conctuct ;  and  I  never 
will.     In  fa«tj  to  vvI^ttcY^  e;xtent  parliamen- 
tary busing  is  ca^-ried  on  in  my  office,  I 
suffer  rather  a  proporiionate  injury'  than  de- 
rive a  proportionate  advantage.    If  auy  diffe- 
rent, construction  were  to, be  put  on  th^is  reso- 
lution, what  would  be  the  si^iation  of  an  hono- 
rable Member  of. this  Hou^eu  who, happened 
to  be  in  partnership  with  a.s^ucitpri^carryii^ 
on  the  bii^ines^  of  oa^k^ers,  the  mcR^ber  jfjemg' 
merely  ap^fiuer.injtbQ.ba^kJng  bu^ipess^  out" 
the  solicitpr  ajso .  caf  ryie^g  on,  his  professional 
bu^iuesSj  and  be^ng.  concerned  in  soliciting 
^ills  in  parliament?      Woiild  it  be  said  that  a 
'Member  of  the  House,  under  such  eircu»- 
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fltanoes  would  be  afRpcted  by  this  resolution  ? 
1  may  ask  the  House  to  express  hselt^if  I 
may  be  permitted  to  make  the  request*-in 
a  dear,  unequivocal,  and  intelligible  form  on 
this  question.  If  it  appears  to  the  House  that 
1  am  so  circumstanced  that  I  cannot  indepen- 
doitly  dischar/fe  riiy  dutv,  and  that  I- cannot 
associate  with  the  Meraibers  of  the  House 
without  some  de^ee  of  discredit  to  the  Mem- 
l»er8  tbemselvesi-^that  I  cannot  dischar^  my 
public  duties  without  haviugr  motives  imputed 
to  me  of  an  unworthy  nature,-*— if  the  House  so 
expresses  itself,  it  may  depend  that  I  will  never 
fitajid  in  the  way  of  any  one  honorable  Member 
of  this  House.  1  call'  upon  the  House  to  de- 
cide whether  or  not  t  can  hold  my  present 
situation  with  honor  to  myself;  and  to  the  de- 
cision of  the  house,  whatever  it  may  be,  I  wUi 
wUlingly  bow. 

Mr.  Freshfield  having  left  the  House, 

The  Atii/mey  General  said ; — I  feel  bound 
to  offer  my  opinion  on  this  subject  to  the 
House  at  once ;  and  it  certainly  appears  to  me 
that  the  honorable  [Member  has  taken  unneces- 
sary pains  to  vindicate  himself.  Because,  as 
soon  as  the  honoralile  Member  declared  that 
he  had  no  concern,  directly  or  indire<*tlv  with 
the  business.  It  seems  to  me  ouite  clear  that  he 
CBiinOt  be  in  the  remotest  negree  implicated 
in  Che  resolution  that  has  been  read.  We  are 
bound  to  give  credit  to  the  statement  of  any 
honorable  Member,  much  more  to  the  hono- 
rable >lember  who  has  lust  left  the  House, 
who,  I  must  say,  during  the  long  period  I  have 
known  him,  has>  maintained  this  character- 
that  there  is  no  honorable  Member  whose 
word  can  be  more  implicitly  relied  on,  or  who 
has  a  stricter  or  more  delicate  sense  of  honor. 

Sir  F.  Pottoch,-^!  entirely  concur  in  what 
has  ftdlen  from  mv  honorable  and  learned 
fiiend  opposite.  No  Member  of  this  House, 
either  by  himself  or  his  partner,  ought  to  parti- 
eipi^&te  in  the  profits  of  a  parliamentary  agency. 
I  am  sure  there  never  sat  in  this  House  an 
honorable  Member  more  entitled  to  a  higher 
share  of  confidence  than  the  honorable  Member 
for  Peiiryn ;  and  if  the  House  is-saiisfitd  that 
wbat  that  honorable  Member  has  stated  is 
correct,  it  is  dear  tkfit  this  case  does  not  come 
witbln  the  qfriritf  or  the  letter  of  the  resolution. 
Agreeing,  therefore,  with  the  opinion  of  my 
honorable  and  learned  friend  opposite,  and 
there  being  no  motion  before  the  House,  I 
hope  the  House  will  now  proceed  to  the  other 
Orders  of  the  day. 

Mr.  Tooke,'^\t  is  not  my  intention  to  oc- 
ctttiy  the  time  of  the  Houko  at  any  length  on 
Una  occasion ;  but  considering  the  subject  as 
miis  of  much  importance,  and  fully  concurring 
in  the  propriety  of  the  resolution  in  question, 
I  cannot  refrain  from  making  a  few  observa- 
tions upon  it.  I  would  premise  then,  how- 
ever,  by  stating  that  no  one  more  readily  ac- 
qniesces  than  1  do,  in  the  satisfactory  nature 
of  the  explanation  given  by  the  honourable 
Member  for  Penryn,  so  far  as  regards  his  own 
persuasion  of  his  not  coming-  within  the  scope 
of  the  resolution  ;  but  I  at  the  same  time 
greatly  fientf  that  the  example  thus  set  by  one 


of  his  high  character,  in  contravening  the 
spirit,  and  as  1  am  persuaded,  the  very  letter  of 
the  resolution,  may  nave  the  effect  of  encourag. 
in^  less  scrupulous  individuals  to  profit  by  £e 
latitude  thus. given  in  the  construction  of  it. 
Should  the.  House,  however,  not  agree  with 
me  in  m^  view  of  the  resolution,  I  shall  con- 
clude by  proposing  the  addition  of  some  words, 
which  shall  preclude  the  possibility  of  its 
being  perverted  to  the  purposes  of  undue  in- 
fluence in  the  conduct  of  the  private  business 
of  the  House.  On  my  first  return  to  Parlia« 
ment,  1  was  placed  in  the  same  situation  as  the 
honorable  Member  for  Penryn ;  and,  although 
various  sug'gestions  were  offered  to  me  of  a 
separsUion  of  profits,^  and  even  of  offices,  it  m)- 
peared  to  me  that  the  common  sense  of  ue 
resolution  claimed  an  entire  abstinence,  direct 
and  indirect,  from  all  interference  with  the 
private  business  of  the  House.  I  lost  no  time, 
therefore,  in  dissolving  a  lucrative  partnership 
in  which  I  was  enj^aged,  holding  it  inconsistent 
with  my  sense  orparliamentary,  no  less  than 
professional  duty,  to  accede  to  any  such  expe- 
dients for  evadmg  the,  to  me,  plain  meaning 
of  the  prohibition.  Indeed,  I  cannot  consider 
but  tlie  simple  fact  of  a  Member  of  Parliament 
having  partners  actively  employed  about  this 
House,  may  be  productive  of  incalculable  mis- 
chief; and  I  much  fear  that  if  the  doctrinea 
laid  down  by  the  honorable  Attorney  General, 
and  the  honorable  and  learned  Member  for 
Huntingdon  were  to  prevail,  some  ingenious 
professional  men,  not  influenced  by  the  motivea 
professed  by  Uie  honorable  Member  for  Pearyn, 
might  turn  those  doctrines  to  veiy  profitable 
account  By  way  of  illustradon  I  may  add, 
that  during  the.&st  Summer,  I  received  inti- 
mations from  agents  and  others  engaged  in 
railways,  similar  to  that  of  which  I  havejiere  a 
Oazette  notice  issued  by  the  two  junior  Messrs. 
Freshfield's,  apprising  me  that,  they  should 
bring  their  plans  forward  with  much  <tisadvan« 
tage  in  competition  with  gentlemen  whose 
father  and  general  partner  was  in  parliament. 
And  now  with  regard  to  the  allegations  of  a 
particular  partnership  and  separate  accounts, 
I  conceive  it  to  be  next  to  impossible  to  draw 
the  line  of  demarcation  so  fine,  as  to  prevent 
much  of  intermixture  of  profit  as  well  as  of 
outlay— and  this  would  appear  more  espedaUy 
in  the  case  of  a  business  conducted  as  between 
father  and  sons,  under  the  same  rooif,  with  thet 
same  clerks,  and  with  the  necessarily  common 
use  of  stationery  and  other  materials  of  busi- 
ness ;  independent  of  which,  it  could  not 
escape  observation  that  the  shares  of  the  sons 
in  the  general  business  niight  be  reduced,  in 
consideration  of  their  taking  the  profits  of  the 
parliamentary  business,  and  thus  virtually  an 
advantage  would  be  derived  from  the  latter. 
For  these  reasons  therefore,  and  with  no  re- 
trospective view  whatever,  and  eqwdly  <lis- 
claiming  all  personal  or  party  motives  as  re- 
gards the  honourable  Member  for  Penryn,  for 
whom  I  entertain  as  much  respect  as  any 
member  in  this  House,  but  having  aparamount 
duty  to  perform  towards  a  profession,  to  im- 
prove the  standard  of  which  in  public  estiin»» 
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tion  has  been  my  most  streniiouB  endeavour, 
durinjif  a  period  of  nearly  forty  years,  I  am  sa- 
tisfiea  I  cannot  more  effectually  promote  that 
desirable  object  than  byremoving  one  great  ele- 
ment of  temptation,  byrendering  the  resolution 
of  the  26th  February  1830,  as  clearly  applicable 
in  its  terms,  as  it  most  certainly  is  m  its  spirit, 
to  the  proceeding  in  question;  and  I  shall 
therefore  propose  an  amendment  to  that  reso- 
lution, to  tiie  e£fect  that  its  disabling  conse- 
quences should  equally  attach  to  a  member, 
whether  he  or  any  other  person  in  any  relation 
of  partnership  with  him>  shall  derive  pecu- 
niary reward  from  parliamentary  business^ 

After  some  observations  by  other  honorable 
Members  the  motion  was  postponed,  and  sub- 
sequently negatived. 


PARLIAMENTARY  RETURNS. 


t;0UllT  OP  CllANCEftY. 

Rbturn  to  an  order  of  the  Honourable 
the  House  of  Commons,  dated  15  Feb- 
Tuary  1837;— /or. 
A  Return  of  the  Number  of  Cases  which 
have  been  heard  before  the  Master  of  the 
Rolls  and  the  Vice  Chancelor  upon  Ex- 
ceptions taken  to  the  Master's  Report  be- 
tween the  31st  December  1831  and  the 
31  St  December  1896;  distinguishing  the 
Number  of  Cases  ii^  which  such  Exceptions 
have  been  wholly   over-ruled)  and   the 
number  of  cases  in  which  such  Exceptions 
have  been  allowed  wholly  or  in  part,  or 
in  which  it  has  been  referred  back  to  the 
Master  to  review  liis  report. 
Number  o/ca$eif 
Between  the  3l8t  December  1831  and  the  Slst 
December  1836. 

Matter  of  the  RolU. 
Exceptions  wholly  over-ruled  .        .        *    36 
Exceptions  allowed          .        .        .        .33 
Exceptions  allowed  in  part      .        .        .    19 
Referred  back  to  the  Master  to  review  his  Re- 
port.   16 

yice  Chancellor, 
Exceptions  wholly  over-ruled  .        .        .64 
Exceptions  allowed         ....    43 
Exceptions  allowed  in  part      ...     13 
Referred  back  to  the  Master  to  review  his  re- 
port          -18 

J.  C.  Fry,  Registrar. 


BXBCUTtONS. 

RsTUR?}  to  an  address  of  the  Honourable 
the  House  of  Commons,  dated  21  March 
1837  •y-'for 
A  Return  of  the  number  of  Executions  which 
took  place  for  London  and  Middlesex,  in 
three  years  ending  31st  December  1830  ; 
Id  three  years  ending  3 1  st  December  1833 ; 
and  in  three  years  ending  31st  December 
\f^i6 ;  together  with  the  number  of  Com- 
mitments in  each  of  those  periods  respec^ 


tively,  for  oflfenees  that  were  capital  oa 
the  ist  of  Januai7  IBdO. 

NCMUER  OP  BXKCfrriOIfS. 

In  the  three  years  ending  Slst  December 

1830      ......  52 

Ditto    .        .    31st  December  1833  12 

Ditto    .        .    3l8t  December  1836  nil 

VDMBBR  OP  COMMITIMBNTS. 

For  offences  that  were  eamtal  on  the  1st  Jan. 

1830; 
In  three  years  ending  3lst  Decern.  1830     960 
Ditto  3 1  St  Decern.  1833     896 

Ditto  3Ist  Decern.  1836     823 

Whitehall,      1  ^  , -.  „..,,. 

22  March  183?.  /         ^'  ^  P^'^^PP'- 


STATEMENTS  ON  CRIMINAL  LAW. 


England  and  Walet. — Criminal  Tables  fur  the 
Year  1836. 

Tff  B  decrease  of  crime,  which  commenced  in 
1833,  and  continued  through  the  two  following 
years,  amounting  in  the  aggregate  to  13  per 
cent.,  appears,  by  the  tables  for  1836,  to  have 
suffered  a  slight  check  in  that  jear.  llic  total 
number  of  persons  charged  with  indictable  of- 
fences bdng, — 

percent. 
In  1834—22,461,  decrease  on  preceding  year  I 
1836— S0,73l         „  „  8 

1836—20,984      increase       ,.  I 

This  increase  is  still  less  by  half  per  cent, 
than  the  computed  annual  increase  in  the  jpop- 
ulation ;  but,  though  small  in  amount,  has  been 
general,  extending  over  twenty-six  English 
counties,  the  city  of  Bristol,  and  to  both 
North  and  South  Wales.  In  thirteen  English 
counties  there  was  a  decrease;  in  one  the 
numbers  remain  the  same. 

Of  the  twenty-three  English  counties  having 
thejlargestpropfotional agricultural  population* 
an  increase  of  offenders  is  shewn  in  twenty.  In 
Herefordshire  it  amounted  to 36  per  cent.; 
in  Cambridgeshire  to  ^  per  cent. ;  in  Hana|^ 
shire  to  24  per  cent ;  in  Northamptonshire  to 
23  per  cent.,  though  in  the  preceding  year  there 
was  a  decrease  of  60  per  cent,  in  this  county ; 
in  Suffolk  to  17  per  cent. ;  in  Somersetshire  to 
16  per  cent ;  and  in  Herefordshire  and  Norfolk 
to  above  10  per  cent.  The  three  agricultural 
counties  which  form  the  exception  are  Bed. 
fordshire,  Oxfordshire,  and  Buckinghamshire 
— the  decrease  in  these  counties  being  respec- 
tively 7»  11»  and  15  per  cent  Of  the  oountiea 
having  a  mixed  population,  Cumberland  showa 
an  increase  of  43  per  cent. ;  Northumberland 
of  34  per  cent  i  Worcestershire  of  18  per  cent. ; 
Leicestershire  of  12  per  cent ;  Derbyshire  of 
9  w[  cent  ;  and  Cheshire  of  2  per  cent 

But  in  the  great  manufacturing  and  conuner* 
cial  counties  there  has  been  a  considerable  de- 
crease, la  Lancashire  of  1 7  per  cent ;  in  Not- 
tinghamshire of  15  per  cent. ;  in  Staffordshire 
of  12  per  cent. ;  in  Warwickshire  of  4  per  ceiut  j 
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in  Middlesex  of  3  per  cent. ;  and  in  Surrey  of  2 
per  cent.  In  Yoncshire  (Including  the  three 
Ridings)  there  was  an  increase  of  2^  per  cent. 

In  comparing  the  numbers  charj^ed  with  the 
various  descriptions  of  crime,  the  mcrease  will 
be  found  to  have  taken  place  chiefly  in  the  mi- 
nor offences ;  and  that  in  those  of  a  graver 
stamp  there  has  been  a  decrease. 

In  the  first  clas»— Offences  agiunst  the  per- 
son— the  decrease  amounts  to  three  per  cent., 
and  includes  all  the  most  atrocious  crimes  of 
the  class,  except  the  unnatural  off*ences;  in 
dieae  there  is  an  increase,  though  the  numbers 
are  still  much  below  diose  in  1834. 

In  the  second  class — Violeirt  offences  against 
property — ^there  is  a  decrease  of  above  3  per 
cent,,  tne  only  exception  being  in  the  crimes 
of  house-breaking  and  sacrilege. 

It  is  the  third  class — ^the  offences  against 
property  commited  without  violence — that  the 
increase  of  the  past  year  has  arisen.  It  amounts 
to  nearly  4i  per  cent.,  and  falls  chiefly  under 
the  head  of  simple  larceny;  though  in  two 
other  prominent  offences  there  has  been  a  con- 
siderable increase,  viz. — 

1834    1835    1836 


Sheep  stealing  .    . 
Larceny  by  Servants 


221      298 

871     9S7 


In  the  malicious  off*ences  a^nst  propertv 
there  has  been  a  very  trifling  mcrease,  which 
has  principally  occurred  hi  the  least  atrocious 
offences. 

In  forgery  and  offences  agiunst  the  currency 
there  has  been  a  decrease  of  2i  per  cent.  Of 
the  forgeries,  seperately,  the  nnmbers  were 
in  1834,  59  ;  in  1835,  64 ;  and  in  1836,  55. 

In  the  remaining  class^~the  miscellaneous 
dasa — the  decrease  has  reached  32  per  cent., 
having  fallen  principally  under  the  heads  of 
riot  and  breach  of  the  peace,  and  offences 
against  the  (hme  Laws. 

The  crimes  of  infanticide  and  concealing 
the  births  of  infants,  have  been  latterly  the 
subject  of  inquiry  in  reference  to  the  operation 
of  the  New  Poor  Laws.  In  the  former  offence 
the  numbers  have  been  ascertained  for  the 
year  1836 ;  but  no  comparison  can  be  made, 
the  offence  having  theretofore  been  placed 
under  the  general  head  of  murder.  In  that 
year,  1836,  there  were  ten  charges  of  infan- 
ticide, including,  with  principals  and  accesso- 
ries, eleven  females  and  four  males;  but  a 
conriction  took  place  in  one  case  only.  The 
numbers  charged  with  murder  were,  lo  1834, 
86;  in  1835,  78|  and  in  1836,  73.  The 
numbers  charged  with  concealing  the  births  of 
infimts  in  the  same  years  were  44, 37»  and  45, 
reroectively. 

Since  the  year  1827  capital  punishment  has 
been  abolished  in  the  following  offences.  In 
order  to  shew  what  may  have  been  the  influence 
of  this  alteration  in  the  law,  a  comparison  has 
been  made  of  the  average  of  the  numbers 
charged  with  each  offence,  in  the  three  years 
preceding  the  abolition,  and  the  numbers  in 
the  past  year:  they  were — 


Average    1836 

Larceny  in  dwelling  houses    .  141  1/0 

Sheep  stealing     ....    ^  262  298 

Horsestealing 180  14a. 

Cattle  stealing     .....  29  STp 

House  breaking 717  407 

Forgery 48  55 

Coining 5  29 

Sacrilege    •••.«..  13  25. 

Letter  stealing 5  7 

Total  MOO     1,174 

Comparing  these  totals,  a  decrease  of  20  pee 
cent,  is  shewn;  but  in  the  offence  of  housei 
breaking  the  alterations  which  have  taken  place 
in  the  law,  render  the  direct  comparison  with, 
former  years  incora]^ete»  The  same  remark, 
applies  to  forgery,  the  laws  relating  to  it  hav- 
in^  been  much  enlarged  by  the  Forgery  Act. 
of^l830,  and  offences  subsequently  indicted  as 
forgeries,  which  could  only  have  been  charged 
as  frauds  under  the  previous  law.  These  cases 
cannot  be  estimated  at  less  than  one-fburth- 
the  total  number  of  fbrgeries,  wlnoh  tliey  will* 
have  increased  in  that  ratio. 

The  sentences  passed  in  each  of  the  three- 
last  years  are  given;  they  corroborate  the 
statement  that  the  slight  increase  in  1836  has 
been  in  the  more  trivial  off^ences ;  the  increase, 
in  the  numbers  sentenced  being  chiefly  in^ 
those  punished  by  the  shortest  periods  of  im- 
prisonment, Of;;.—- 

1.834    1835    1836 

Death ^Im      623      494* 

Transportation  for  life  .  .  864  746  770 
14  years  688  554  585 
7  years  2,508  2,329  2,256 
Imprisonment  for  terms 

^ve  one  year.  ...  314  301  286 
Imprisonment  for  one  year 

and  above  six  months  1,582  1,543  1,45& 
Imprisonment  for  sixmoaths 

and  under  .  .  .  .  8,825  8,071  8,384 
Whipped,  fined,  &c.      .    .   734      662      541 

The  most  marked  change  which  has  taken^ 

glace  in  the  administration  of  the  Criminal  Law: 
as  been  with  regard  to  capital  punishments : 
—In  the  three  Years  ending  with  1820,  312 
persons  were  executed ;  in  the  three  years  en- 
ding with  1830,  178  persons  were  executed  f 
in  the  three  years  ending  with  1836, 85  persona 
were  executed ;  but  in  the  last  year,  taken 
separately,  the  numbers  were  i7  only. 

In  the  ages  of  Criminab  there  has  not  been, 
much  fluctuation,  but  the  slight  change  which 
has  taken  place  shows  an  increase  of  juvenile 
offenders  auxing  the  past  year.  The  numbe^-s 
at  each  period  of  life,  and  the  proportions  per 
cent,  which  they  bore  to  the  total,  were  as  fol- 
lows : — 

1834       1835       1836 

Agedi- — '—       ~7 

12  years  and  under         400        346  386 

Proportion  per  cent.       1.78       1.67         18.4 
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2.010 

2.037 

970 

9-71 

6,147 

6.092 

29-65 

2903 

6,617 

6.592 

31-92 

31-42 

5.611 

6,877 

2706 

28*00 

52-33 
10-56 


191       0-91 


16  yean  and  above  12. 2>204 
I^portion  per  cent.  9*82 
21  years  ana  above  16^  6.473 
Proportion  per.  cent.  28  83 
aO  years  and  above  2 J ,  7.069 
Proportion  per  cent.  3 1  49 
Above  30  years  6,305 

Pipo^oriion  per  cent.    2808 

The  deforce  of  instruction  has  been  better 
defined  during  the  past  vear.  and  the  number 
of  offenders  ascertainea  under  tiie  foUowing 
more  precise  divisions  t— 

Centeiimal 
Proportion. 

Unable  to  read  and  Write         7.033    3352 
Able  to  read  and  write  imper- 

fecdy  10i>83 

Able  to  read  and  write  well       2»215 
Instmction  sujierior  to  read* 

ing  and  writing 
Instmction  could  not  be  as* 

oertained  ^2.      2*68. 

Thus  whUe  above  two^thirds  of  the  criminals 
liave  received  some  instruction,  little  more 
than  one  in  ten  were  able  to  read  and  write 
well,  and  not  one  in  a  hundred  could  be  des- 
cribed as  having  received  an  education  supe- 

FRANCE.  1834. 

Death 25 

Hard  Labour  and  Imprisonment  for  Fe- 

riods  exceeding  15  years  .  .  .  286 
■   -from  15<to  10 

years 240 

■ ■    -from  9  to  5  years     1,460 

ToImpriioAmeniiimpfy: 

4  years  and  above  5  years    .      .       ..       517 

2  years  and  above  1  year    .        .  935 

1  year       ......    5,515. 

6  Months  and  under    ....  24,681 

Fme 16,638; 

Police  surveillance     .        .        •       .    '  5pd 
Infants  under  16,  imprisoned  for  pe-^ 
riods  less  than  4  years     .        .      '  .        25 

The  proportion  convicted  was,  in  England 
Had  Wales,  71  per  cent. :  in  France,  by  juries 
in  the  Cauft  d'/is0izes,  5^-9;  by  the  Judges  of 
the  Tribunawt  C^rectioneU^  mthoutthjB  mter«, 
ventiQU  of  a.Jury,  71*5 

Considering  the  foregoing  estimate  of  the 
Mative  amount  of  ciime  in  the  two  countries, 
and  that  the  difference  of  population  is  as  42 
to  100,  the  greater  severitv  of  the  English  Laws 
Ib  stronjjrly  exhibited.  That  this  result  cannot 
be  attributed  to  the  greater  proportion  of 


rior  tQ  the  mereattainmeDtolreadiix^aod  wri* 
ting  well. 

State  </  crime  inEnghind.  and  fTakj,  as  com- 
pared with  France. — ^A  compariaon  ot  the  re- 
sults contained  n^  the  French  t:eport  and  sum- 
mary, with  the.  results  of  tbe  Soglish  tables,— 
so  far  a»  the  same  can  be  made  oh^  particularly 
with  reirard  to  education. 

The  definitions  of  criine«  and  thg  mode  of 
procedure,  dider  so  greatly  in  the  two  cpuntries, 
that  it  would  be.  very  difficulty  and  in  txumy 
respects  impracticable^  to  attain,  witl^  any  cer« 
taittty,  to  more  than  a.  very  general  approximA* 
tion  of  some  of  the  prindpd  results^ 

In  England  and  Wales,  in  1836.  the  o:uiiiber 
of  persons  charged  with  indictable  offenceSf 
was  in  the  proportion  of  I  ia  66i2,  to  the  po- 
pulation. 

In  Erance.  in  1834.  comparing  the  number 
of  offences  tried  before  the  Ctmre  (f  Amizcm^ 
and.  such  of  the  offences  brought  before  the 
TVUmnawp  CorredioneU  as  appear  to  corres- 
pond with  the  offences  in  the  English  tables, 
the  proportioa  of  criminals  to  the  population  ia 
about  i  in  550. 

The  following  i^  a  comparison  of  the  sen- 
tences passed  in  the  same  two  years  i — 


1886. 


Vols  Simples 
Conrictea 


Imprisoned  1  Year  and  above    . 
Under  1  Year 

Fined 

Infants  sent  to  a  Hou^c  of  Correction 


16,020 

11.697 

11,568 

8,^91 

64 

226 

M51 

3,646 

83 

6^1 

698 

6,023 

771 

47 

i290 

ENGLAND  AND  WALES. 
494  :  Death. 

770  .  Transportatiofi  for  Lif^.^ 

586  .  „  MVe^rs. 

2^256  .  „  7  Year^. 

imprisoned. 

1  .  AboveSYeirs. 

286  .  2  Years  and  al)Ove  1  Year, 
1,455  .  1  Year  aud  above  6  Months. 
8^384  .  6  Months  and  uod^r. 

541  .  Whipped,  Rned.  &c. 


atrocious  crimes  in  this  country  is  proved  bvtfac 
tables }  the  most  violent  offences,  particularly 
l^ose  agmst  the  person,  being  coodniitted  in  a 
fir  greater  proportion  ill  Prance  than  in  En- 
gland- 

A  further  exemplification  of  the  severity  of 
the  English  Laws  will  :be  found'  in  a  compari- 
son of  the  punishments  inflictied  on  the^  yoh 
Simples  of  the  French  Tfd)les  aiifi  the  simple' 
larcenies  of  t^eljnglish.^  .   »  i^-    i 


Simple  Larcenies. 
Conricted. 
Transported  for  Uff. 
l|Teai:s, 
„  7  Years. 

Imprboned  2  Years  and  above  1  Y(ear« 
1  Year  and  above  6  Months. 
6  Months  and  under. 
Whippedi  Fined>  &c. 
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While  the  capital  punishments  have  in  many 
eases  been  ahoushea  in  this  Country,  changes 
of  a  similar  nature  have  been  effected  in  the 
French  laws.  Hy  a  recent  modificatiou,  juries 
are  permitted  to  attach  to  their  verdicts  a 
spontaneous  declaration  of  circumstances  in 
cxteni!iaf(i(ni  {mrronstaticcn  attenwinteti),  and 
thereby  to  prO]f>'ortionate  the  sentence  to  their 
opinion  of  the  crime.  Tliis  change,  the  minis- 
ter states  in'  his  report,  experience  proves  has 
had  an  influence  on  the  truth  of  the  verdict, 
aiid  has  lessened  the  practice  of  juries  giving 
a  verdict  at  variance  with  the  evidence  (which 
ikv»  been  a'  common  practice  also  of  English 
JurK^:})  soli^lV  with  a  view  of  reducing  the  se- 
Vertty  of  the  sentence';  and  the  minister  re- 
A^irUs,  thbt  the  law  has  gained  in  certainty 
whMit  has  lost  in' seventy. 

The  nnmb^rs  capitally  convicted  and  exe- 
cuted in  France  in  the  three  last  years  pub- 
fitihed  in  the  tables,  as  compared  with  the  same 
Cbree  years  in  England,  were,— 


IN  FRANCE. 

1832— Sentenced  to  death  90;  ej^ecuted 


1833— 
1834- 


60 
26 


41 
34 
15 


mitted  the  offence  mthout  discernment,  he  is 
acquitted;  but,  according  to  circumstances, 
he  is  either  placed  in  a  house  of  correction,  to 
be  ^iev^  et  detenu,  or  delivered  to  his  friends.  If 
he  is  found  to  have  committed  the  offence  with 
disc(>rnment,  the  punishment  he  has  incurred 
is  greatly  diminished,  and  in  no  case  taa  he 
be  punished  by  death,  trnvaux  forces  d  per- 
pAwtee,  or  any  other  punishment  which  in- 
cludes public  exposure. 
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IN  ENGLAND. 

1832 — Sentenced' to  death  480:  executed 

1833—  „  623 

1834—  .,  494 


34 
34 
17 

In  1826,  the  numbers  dapitally  convicted  in 
France  were  160,  of  whom  111  were  executed. 

The  education  of  criminals  in  both  countries 
has  been  ascertained  under  the  same  definii 
tions,  and  admits  therefore,  of  a  direct  com^ 
pariflon:  In  {^rlmce,  the  instruction  of  thnise 
tried  before  the  Court  d'Ausizes  only  (6,962) 
has  been  ascertained.  The  following  is  the 
centesamal  proportion : — 

Fratu-e.    England  &  W«res. 

Neither  read  nor  write      687  3362 

Readandwriteimperfectly29  7  62*33 

Read  and  write  well           87  10*66 

Superior  instruction           2  9  0*91 

Ihdaded'ia  the  above  numbers  are  1,400 
criminals  who  had  undergone  a  prerious  pu- 
nishment {Reeiditfety  They  may  be  safely  as- 
muaed  to  be  of  the  worst  class.  Their  degree 
of  inBtni<)tion  hasbeen  se{)arately  distinguished. 
Hie  pruu^Md  difference  in  the  results  is  in  the 
most  educate  class : 

Recidives. 
Neither  read  nor  write  69*0 

Retid  and  write  imperfectly     .  .317 

Read  and  write  well '  .81 

Snjperibr  instruction  1*2 

The  proportion  of  juvenile  offenders  is  far 
eveater  in  England  and  Wales  than  in  France : 
but  the  comparison  is  made  between  the  total 
<yf  oflfenees  in  this  country  and  the  most  violent 
classes  in  France— those  tried  by  the  Coun 
iP^uis^i,  Aged  under  16,  France  I^  per 
cent. ;  England  and  Wales  1 U  per  cent. 

By  the  French  code,  a  material  modificatfon 
k  made  in  favour  of  prisoners  under  16  years 
of  a^    If  h  is  decided  that  the  prisoner  com- 


Sir  William  Blackstoxb. 

This  distinguished  law7er  was  the  fourth  son  of 
Mr.  Charles  Blackstcme,  arilkman  and  citizen 
of  London.  His  mother  wa5  the  eldest  daugh- 
er  of  Lovelace  Bigg,  Esq.,  of  Chilton  Foliot, 
M^ltshire  He  was  born  on  the  lOdi  of  July, 
1723.  He  was  ndmitted  as  a  scholar  on  the 
foundation  of  the  Charter  House,  at  the  age 
of  seven,  and  at  16  was  at  the  head  of  the  school. 
He  then  proceeded  to  Pembroke  College,  Ox- 
ford. He  was  distinguished  both  wX  the  Charter 
House,  and  at  College,  and  obtained  an  exhi- 
bition. 

On  the  20th  November,  1/41,  he  entered 
the  Middle  Temple  as  a  stiident  at  law;  and 
in  November,  1743,  he  was  elected  a  member 
of  Ali-8oul's  Cullege.  In  the  follou'fng  year 
he  was  admitted  fellow,  and  made  the  anni- 
versary  speech  in  commemoration  of  the 
founder.  He  divided  hi:i  time  between  Oxford 
and  the  Temple,  thus  pursuing  concurrently 
his  academicul  and  protc»stoiiul  studies.  On 
the  .I2th  June,  1745,  he  took  the  flei;ree  of 
Bachelor  of  Civil  Law ;  and  on  the  28th  No- 
vember, 1746,  was  called  to  the  bar. 

He  made  little  progress  in  his  profession 
for  several  vears.  He  had  not  the  advantages 
of  powerful  connections,  and  was  deficient  in 
that  volubility  and  confidence,  which  in  some 
cases  enables  the  possessor  to  force  himself 
into  notice.  He  therefore  spent  a  large  part 
of  his'  time  at  Oxford,  where  he  was  elected 
bur&ar,  and  employed  himself  in  exploring 
and  arranging  the  muniments  of  his  uollege. 
He  assisted  in  hastening  the  completion  of 
the  Codrington  Library,  which  was  arranged 
under  his  directions.  For  these  services  he 
wad  rewarded  with' the  appointment  of  Steward 
of  the  College  manors.  On  the  26th  April, 
1750,  he  obtained  the  degree  of  Doctor  of 
Civil  Law. 

Blackstone's  first  profeisional  publication 
was  an  '*  Essay  on  Collateral  Consanguinity.'* 
This  was  published  in  1750,  and  was  occasioned 
by  a  dispute  regarding  the  next  of  kin  of  the 
founder  of  AH  Soul's  (.*ollege.  It  attracted 
no  little' attention,  arid  when  the  Archbishop 
of  Cant<irbury,  as  visitor,  formed  a  new  regu- 
lation, he  appointed  BUckstone  his  assessor. 
It  happened  to  Blackstone  as  to  manv  men 
who  subsequently  rose  to  eminence,  that  he 
met  with  scarcely  any  encouragement  in  the 
practice  of  his  profession  in  London.    And  in 
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the  Tear  1753,  he  formed  the  rf^soliition  of 
retiring  to  his  fellowshi)),  au4  of  pnu-tisinjif  at 
<>xford  as  a  provincial  barrister.  Aitout  this 
time  he  commenced  a  course  of  private  lec- 
tures on  the  Lawj  of  En^^land,  which  was 
numerously  attended. 

We  are  told  that  when  the  chair  of  Civil 
Law  at  Oxford  was  vacant,  the  Duke  of  New- 
castle consulted  Mr.  Murray,  the  Solicitor 
General,  (afterwards  Lord  Mansfield),  on  the 
selection  of  a  proper  person  to  fill  the  vacancy. 
The  .Solicitor  General  warmly  recommended 
'Mr.  Black  stone,  who  was  accordingly  intro- 
duced to  the  Duke.  His  Grace  observed, 
that,  in  case  of  any  political  agitation  in  the 
University,  he  might,  he  presumed,  rely  upon 
Mn  Blak stone's  exertions  in  behalf  of  go- 
vernment. '*  Your  Grace  may  be  assured  that 
I  will  discharge  my  duty  in  giving  law  lec- 
tures to  the  best  of  my  poor  al)ility,"  was  the 
reply ;  ••  and  your  duty  in  the  other  branch 
too?'*  added  his  Grace.  Mr.  filackstone 
merely  bowed  in  answer;  and  a  few  days  after- 
wards Dr.  Jenner  was  appointed  to  the  vacant 
chair. 

In  1757,  Blackstone  was  appointed  one  of 
the  delegates  of  the  Clarendon  Press,  and  a 
visitor  of  Mr.  Michel's  foundation  in  Queen's 
College. — In  1754,  he  was  retained  as  coun- 
sel in  the  county  election,  where  a  onestion 
arosie  on  the  right  of  certain  copyholden  to 
vote;  and  a  few  ^eara  afterwards  he  published 
his  *' Oonniderations  on  Copyholders." — ^In 
1756,  Mr.  Viner  bequeathed  to  the  University 
of  Oxford  the  profits  of  his  voluminous 
Abridgements,  for  the  purpose  of  promoting 
the  study  of  the  Common  Law  of^Englancf. 
This  donation  was  employed  in  instituting 
ajprofessortiliip  of  Englbh  Law,  with  a  stipend 
of200i,  per  an  num .  It  was  the  duty  of  the  pro- 
fessor to  deliver  a  solemn  public  lecture  on 
the  Laws  of  England,  in  every  academical  term, 
and  by  himself  or  a  deputy  to  read  yearly  a 
m  complete  course  of  lectures,  consisting  of 
sixty  lectures  at  the  least.  Blackstone  was 
unanimously  elected  the  first  Vinerian  profes- 
sor: and  on  the  25th  of  October,  1 758,  he  read 
his  Introductory  discourse.  Its  elegance,  learn- 
ing, and  happy  arrangement  were  universally 
admired,  and  it  was  afterwards  prefixed  to 
the  first  vuliime  of  the  Commentaries. 

The  first  course  of  these  lectures  obtained 
for  tlie  author  so  high  a  reputation  that  Mr. 
Blackstone  was  invited  to  read  them  to  the 
young   Prince, — an  honour   which  the  new 

Srofcssor  was  unable  to  accept,  on  account  of 
is  engagements  at  the  University ;  but  copies 
of  the  lectures  were  presented  to  His  Royal 
Highness,  for  which  Mr.  Blackstone  received 
a  munificent  acknowledgment. 

Encouraged  by  the  high  distinction  which 
'his  lectpres  hnd  conferred  upon  him,  Mr.  Black- 
atone  ^vas  induced  in  1759,  to  return  to  Lon- 
don,  where  he  resumed  his  practice,  but  still 
visiting  Oxford  to  deliver  his  lectures.  He  was 
invited  by  Lord  Chief  Justice  Willes  and  Mr. 
Justice  Bathurst,  to  take  the  Degree  of  Ser- 
jeant «t  Law,  but  he  thought  proper  to  decline 
tbo  honor.    He  published  the  same  year  a 


Slen<lld  edition  of  Magna  Charter,  and  the 
larter  of  the  Forest;  also  a  small  tract  oa 
the  Law  of  Descents  in  Fee-simple. 

In  1761,  he  was  returned  to  parliament  aa 
one  of  the  representatives  of  Hindon,  in  Wilt- 
shire. He  was  offered  the  appointment  of 
Chief  Justice  of  the  Common  Pleas  in  Ireland, 
but  preferred  remaining  in  England,  and  soon 
after  received  a  patent  of  precedence.  With 
this  rank,  and  the  celebrity  which  he  had  ac- 
ouired  as  a  writer,  his  professional  {)ractice  con- 
siderably increased.  On  his  marriage  his  fel- 
lowship was  of  course  vacated  :  and  in  1751, 
he  was  appointed  principal  of  New  Inn  Hall. 
In  1762,  his  Legal  Tracts  were  published  in  two 
volumes,  8vo. ;  and  in  the  following  year  lie 
received  the  appointment  of  Solicitor  General 
to  her  Majesty,  and  was  elected  a  Bencher  of 
the  Middle  Temple.— In  1766,  Mr.  mackstone 
resigned  the  Vinerian  professorship,  and  the 
place  of  principal  of  ^few  Inn  Hall,  in  conse- 
quence of  his  practice  in  Loudon  interfering 
with  his  duties  at  the  University. 

He  was  returned  in  1768,  for  WesUiury,  in 
Wiltshire,  and  took  part  in  the  debates  which 
arose  relative  to  the  election  of  Mr.  Wilkes 

On  the  resignation  of  Mr.  Dunning,  in  1 770, 
the  office  of  Solicitor  General  tvas  offered  to 
Mr.  Blackstone ;  but  disliking  the  political 
contention  in  which  he  must  have  engaged, 
he  thought  it  prudent  to  dectine  the  honor. 

Soon  after  this  event,  one  of  the  Judges  of 
the  Common  Pleas  resigned  his  seat,  and  an 
offer  was  immediately  made  to  Mr.  Blackstone 
to  fill  the  office.  The  patent  for  his  appoint- 
ment was  about  to  pass,  when  Mr.  Justice 
Yates  expressed  a  wisn  to  change  his  court, 
and  Mr.  Blackstone  was  consequently  appoint- 
ed in  Hilary  Term  1770,  to  the  vacant  seat  in 
the  King's  Bench.  In  the  ensuing  Trinity 
Term,  however,  on  the  death  of  Mr.  Justice 
Yates,  he  accepted  the  place  originally  design* 
ed  for  him  in  the  Court  of  Common  Pleas. 

In  his  early  life.  Sir  William  Blackstone  had 
devoted  himself  hut  too  assiduously  to  the 
studies  on  which  his  advancement  necessarily 
depended ;  and  his  health,  which  was  never 
robust,  had  consequently  suffered.  He  had 
also  an  aversion  to  exercise,  and  this  increased 
a  nervous  complaint  to  which  he  was  anbiect. 
At  the  close  of  the  year  1779,  he  suffered  mm 
a  shortnefis  of  breath,  which  was  thought  by 
his  physicians  to  arise  from  water  on  the  cheit, 
and  the  usual  remedies  were  applied. 

In  Hilary  Term  he  came  to  London,  in  order 
to  attend  his  duties  in  Court,  but  aguu  be- 
came alarmingly  ill.  The  disorder  rapidly  in- 
creased, and  after  l^ing  in  an  insensible  state 
for  some  days,  he  died  on  the  Uthof  Febniarj^ 
1780,  in  the  57th  jear  of  his  age.  He  was 
buried  at  the  parish  church  of  St.  Peter  ia 
Wallingford. 

Before  entering  on  a  brief  summary  of  the 
character  of  Sir  Wm.  Blackstone,  we  shall  ad- 
vert to  his  Commentaries  on  the  Lawa  of 
England,  upon  which  the  main  partof  hiaCatne 
is  dependent. 

The  first  volume  of  this  celebrated  work 
Was  published  in  1766.  It  was  usual,  previous* 
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ly  to  this  dme,  to  place  lii  the  bands  of  the 
stadeotj  at  the  comniencement  of  his  labours, 
cither  Finch's  Law,  or  Wood's  Institutes. 
"These,"  9aj9  Mr.  Roscoe,  "  were  now  gladly 
abandoned  for  a  manual,  in  which  accurate 
learning^,  systematic  arranj(enicut,  and  com- 
prehensive research,  were  accompanied  by  an 
ele^puice  of  style  to  which  hitherto  the  compo- 
sitions of  our  Enfirlish  jurists  had  been  stran- 
f^ers.  Lord  Mansfield,  with  whom  the  elder 
writers  of  our  law  appear  nerer  to  have  been 
favorites,  expressed  in  strong  terms  his  admi- 
mtion  of  the  manner  in  whicn  Mr.  Blackstone 
bad  executed  his  task,  and  having  been  request- 
ed to  point  out  the  books  proper  for  the  perusal 
of  a  student,  he  is  said  to  have  replied,  "Till 
of  late  I  could  never,  with  any  satisfaction  to 
myself,  answer  that  question ;  but  since  the 

fublication  of  Mr.  Blackstone's  Commentaries 
caa  never  be  at  a  loss.  There  your  son  will 
find  analytical  reasoning  diffused  in  a  pleasing 
anil  perspicuous  style.  There  he  may  imbibe 
imperceptibly  the  first  principles  on  which  our 
excellent  laws  are  founded ;  and  there  he  may 
liecome  acquainted  with  an  uncouth  author, 
(Coke  upon  Littleton,)  who  has  disappointed 
and  disheartened  many  a  tyro,  but  who  cannot 
fail  to  please  in  a  modern  dress." 

On  the  style  of  the  Commentaries,  a  high 
nane^ric  had  been  pronounced  by  Mr.  Fox. 
In  one  of  his  letters  he  savs,  '*  You,  of  course, 
read  Blackstone  over  ana  over  again ;  and  if 
so.  pray  tell  me  whether  you  agree  with  me  in 
thinking  his  style  of  Fnglish  the  very  best 
among  our .  modern  writers ;  always  easy  and 
intelligible,  far  more  correct  than  Hume,  and 
lesa  studied  and  made  up  than  Robertson. 
His  purity  of  style  I  particukriy  admire.  He 
was  distinguished  as  much  for  simplicity  and 
strength  as  any  writer  in  the  English  language. 
He  was  perfectly  free  from  all  gallicisms  and 
ridtcalous  affectations,  for  which  so  many  of 
our  moqern  authors  and  orators  are  so  re- 
markable :  upon  this  ground,  therefore,  I  es- 
teem Judge  Blackstone ;  but  as  a  constitutional 
writer,  he  is  by^  no  means  an  object  of  my  es- 
teem/» 

Another  very  competent  Judge  of  the  sub- 
ject, Mr.  Bentham,  says, "  while  with  this  free- 
dom I  expose  our  author's  ill  deserts,  let  me 
not  be  backward  in  acknowledging  and  paying 
homage  to  his  various  merits :  a  justice  due  not 
to  him  alone,  but  to  that  public,  which  now 
for  so  many  years  has  been  dealing  out  to  him 
Cit  cannot  be  supposed  altogether  without 
title),  so  large  a  measure  of  its  applause. 
Correct,  elegant,  unembarraMed,  ornamented ; 
the  style  is  such  as  could  scarce  fail  to  recom- 
mend a  work  more  vicious  in  ijoint  of  matter, 
to  the  multitude  of  readers.  He  it  is,  in  short, 
who,  first  of  all  instituttooal  writers,  has  taught 
jurisprudence  to  speak  the  language  of  the 
scholar  and  the  j^entleman ;  put  a  polish  upon 
that  ragged  science;  cleansed  her  from  the 
dint  ancTcobwebs  of  the  office,  and  if  he  has 
not  enriched  her  with  that  precision  which 
is  drawn  only  from  the  sterling  treasury  of 
the  sciences,  has  decked  her  out,  however,  to 
advmnuge,  from  the  toilet  o^  classic  erudition  j 


enlivened  her  ivith  metaphors  and  allusions ; 
and  sent  her  abroad  in  some  measure  to  in- 
struct, and  in  still  greater  measure  to  enter- 
tain the  most  miscellaneous  and  even  the  most 
fastidious  societies.  The  merit  to  which,  as 
much  perhaps  as  to  any,  the  work  stands  in- 
debted  for  its  reputation,  is  the  enchanting 
harmony  of  its  numbers ;  a  kind  of  merit  that 
of  itself  is  sufficient  to  give  a  certain  dcgeee  of 
celebrity  to  a  work  devoid  of  every  other :  so 
much  is  man  governed  by  the  ear." 

"  The  fame  of  Sir  William  Blackstone,  as  a 
Commentator  on  the  laws  of  England,  has 
rendered,  (says  Mr.  Roscoe.)  his  character  as  a 
Judge  less  conspicuous.  His  judgments,  in- 
deed, are  never  wanting  in  learning  and  good 
sense  i  but  they  would  not  alone  have  raised 
his  name  to  the  distinguished  station  which  it 
now  occupies.  The  notes  of  his  judgments, 
published  with  his  other  reports  after  his  death, 
are  not  remarkable  for  their  research  or  accu- 
racy ;  and  it  is  probable  that  his  legal  acquire- 
ments rather  declined  than  advanced  after  the 
publication  of  his  Commentaries." 

The  private  character  of  Sir  William  Black- 
stone, IS  represented  in  favorable  colours,  but 
seems  to  have  been  misunderstood  by  those 
who  did  not  enjoy  an  intimate  acquaintance 
with  him .  Hb  appearance  was  not  preposses- 
sing. The  heaviness  of  his  features  and  figure, 
and  the  contraction  of  his  brow,  gaye  a  cha- 
racter of  moroseness  to  his  countenance  which 
did  not  exist  in  fact.  He  was  not,  however, 
free  from  occasional  irritation  of  temper,  which 
was  increased  by  the  nervous  complaints  to 
which  he  was  subject.  In  his  own  family  he 
was  chearful,  agreeable,  and  even  facetious, 
and  a  diligent  observer  of  those  economical 
arrangements,  upon  which  so  much  of  the  res- 
pectability and  comfort  of  life  depends.  The 
disposal  of  his  time  was  so  skilfuUy  managed, 
that,  though  he  was  a  laborious  student,  he 
freely  mingled  in  the  amusements  and  relaxa- 
tions of  society,.  This  he  effected  by  his  rigid 
punctuality.  "  During  the  years  in  which  he 
read  his  lectures  at  Oxford,"  says  his  biogra- 

Eher,  "  it  could  not  be  remembered  that  he 
ad  ever  kept  his  audience  waiting  for  him 
even  for  a  few  minutes.  As  he  vajlued  his  own 
time,  he  was  extremely  careful  not  to  be  instru- 
mental in  squandering  or  trifling  away  that  of 
others,  who,  he  hoped,  might  have  as  much 
regard  for  theirs  as  he  had  for  his.  Indeed 
punctuality  was  in  bis  opinion  so  much  a  virtue, 
that  he  could  not  bring  himself  to  think  per- 
fectly well  of  any  one  who  was  notoriusly  de- 
fective in  it. 
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Barristers  Called.  -^Aitommfs  to  be  admitted. 


BARISTERS  CALLED. 
Triniip  Term,  1837. 


LINCOLN'S   INV. 

Thomas  James  Alexanders  row  n  Foirlmlni 

Cci\rard  MnnicU. 

George  TjH'  Coste. 

Robert  Philli|i8. 

Alex«ind(*r  ElHi'e. 

Charles  George  RicharddCKr. 

Henry  Fleming*. 

Samiiel  Lain;?. 

Roundell  Palmer. 

INNER  TKUPLE. 

George  Long. 

John  Rolt. 

Thomas  Lowten  Jenkins. 

William  Lcece  Drinkwater. 

William  Junes. 


Hn^  Penfold. 
Henry  Alwortb  Merc^vether. 
Willhira  Henry  Cooke. 
John  Sale  Barker. 
John  Scrii^en 
Charles  Joseph  Harenif . 
Benedict  Lawrence  Chapman. 
George  Kettilby  Rickards. 

MIDDCIS  TKMPLB. 

John  l^trick  Corley. 
Edward  Stayner  Freer. 
Simon  Agostini. 
William  Rose. 
Thomas  William  Saunders. 
William  Jackson  Hone. 
William  Yardley. 
J*)hn  Pilt  Taylor. 
Augustus  Newton. 

gray's  inn. 
Henry  Griffith. 


ATTORNEYS  TO'  BE  ADMITTED. 

Michaelmtts  Term,  1887. 

{Contimuedfrom  p,  80  ) 

Clerks*  NmneAand  tteitidtfneet.  To  whom  articled,  ittv^ned,  Sft. 

Latimer,  Sturman,  20,  Everett  Street,  Russell    Geori(e  James  Duncan,  Liverpool. 

.Square  {23;  Old'S^fnare,  Lincoln's  Inn. 
Mitlington,  John^  Carnarvon ;  and  43,  Chan-    Robert  Williams,  Carnarvon. 

eery  Lane. 
Mmlow,  William,  Ledbury  $  and  17>  Elizabeth    James  Collins,  Ledbury. 

Street,  St;  Geoi^e's,  Hanover  Square. 
Matthews*  John,  Swindon,  Wilts ;  9,  Wells    Alfred  Southby  Crowdy,  S^vindoa. 

Street,.  Gray'4  Inn  Road;,  and  11;  Wilftiott 

Street,  Brunswick  Square: 
Norton,  Charles  Richard;  Salisbury,  Wilts;    George  Diew,  Salisbory;  asMgniMl  to  Henry 

and  26,  Great  Winchester  Street.  Everett,  S&lisbary. 

Nicholson,  Edward,  Doncaster,  York.  Frederick  Fisher,  I>onca6ter. 

Piling.  George,  89,  Fore  Street,  Crlppl^vte.    Charles  Avery  Moore,  Dursley,  Gloncesicr. 
Partridge,  Ferderick    Roiiiert,    Kia^^  Lyt»«,    Charles  Goodwin,  King's  Lynn ;  assi^rncd  to 

Norfolk ;  and  6,  Stanhope  Street^  Middlesex.        Lloyd  Salisbnry  Bazendale,  Great  WindMs^ 

ter  Street. 
Pfearcc,  William,  tlicYbimger,  67,  Hatfield:    Alexander  Poulden,  Pbrtsee^ 

Street^  Stamford  Street. 
Potter,  John,  8,  Camden  Terrace,  Kentish    James  Sheffield  Brooks,  29,  John  Street;  Bod^ 

Town,  ford  Rdw. 

nill6n»  Henry,  Warminster,  W^ts.  James   Cox    and    PUUp   MtMhiews    Cbitty, 

Shaftesbury,  Dorset;  assigned  to  Timothy 
Goodman,  WarrnhMter; 
Pitman,  Harnr  Harris,  11,  Hand  Oouft,  Hoi-    John  Geare,  City  of  Bxeter  j   assigned' ^  to 

born.  '  Wigtitwick  Roberta,  67,  Lineola's  Inn  Flolds. 

Potts,  Charles  William,  Chester;  Thifalgar    Charles  Potts,  City  of  Choster. 

Square?  and  18,  New  North  Street,  Red 

Lion  Sqnare. 
Paterson,  Edward,  15,  Holloway  Road,  Mid-    J^hii  MfUsi  Branawlek  Place,  City  Road ;  aoi 

dlesex.  signed  to  Henry  Hill,  Crutohed  FHars. 

Pinkney,  Thomas  Francis,  Henrietta  Street,    Oeot^fef  Truwhftt,  Cook's  Court,  Carey  Street; 

Covent  Garden. 
Pycroft,  James  Wallis,   Osmaston    Rectory,    Samuel  Richardson  Radford^  Derby. 

near  Derby ;  and  7,  Charlotte  St.,  Portland 

Place. 
Payne,  Joseph^  18,  Aldermanbury ;  and  ^2^    Wtllifim  Payne«  Aldttmanbory. 

Bastnghall  Street. 
Parson,  John,  6,  Frederick's  Place,  Old  Jewry.    William  Ogle  Httnt,  6;  Frederick's  Plaos,  Old 

Jewry. 
Rule,  Frederick,  5,  Guildford  StreeCi  Russell    Tliomas  Kirk,   10,  Symond's  Inn,  Cbancffry 
Squaro.  Lane 
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Attomefs  to  he  Adndtitd:                                         H? 

Clerks  Nnmes  and  Re»idenee.  Tv  t^hom  afOcied^  ariga^p  *»?. 

Rogenon.  Thomas,  5,  Collier  Street,  Pettton-  Samuel  Lister  Booth,  Leeds,  York. 

fiUe,  Middlesex  t  aod  Leeds,  York.  «„*...             a  u/*iu.»  w;ii;o».. 

Robioaon.  George  Lockelt.  49,  Great  Chart  •^a?*' B«»«»^l;^'^nr,  »nd  Wi^^^^ 

Street,    Hoxt^m    and   Stoke-upon-Trent,  Stoke-UDOu^Treot;   assi«ed  to   Campbell 

Stafford  WriifhtHobson,  Gray's  Inik                 , 

Sbapland.  John  Terrell.  Crediton.Dcvonj  and  PoynuCU»rlesByne,SouthMolton,  m^^^^^^ 

7,  Great  Ryder  Street.  Saint  James'  to  Cieorge  Tanner,  Crediton ,  assigned  to 

^  Hull  TerreU,  Ba&mKhall  Street, 

Symons,  John,  2?,  Sumford  Street.  Surrey.  John  Nuttall,  Notiingham ,  assigned  to  Mar- 

'     ^          '  tin  Forster,  Lawrence  Pouncney-Place. 

Shepheard,  Charles,  106»  Oxford  Street  John  Fmch,  Tokenhouae  Yard. 

Smith,  John  Browne,  the  Young;er,Dartinouth  |  John  Browne  Smith,  Dartmouth. 

and  6!>,  Great  Russell  Street,  Bloomsbury.  ,,             .«,.«_       v    i 

Sadler,  John,  Thoralby,  York  j  and  15,  Wiq^..  Jofca  Hamqiond,  West  Burton,  York. 

sor  Terrace,  (^ity  Road.  ^    ,          „,          ^l  c  ir  lu 

Sunpson,  Palgrave,  14,  Comoton  Str.eet ;  58,,  Robert  Crabtrec,  Halesworth.  ^utTollt. 

Guildford  Street  I  and  33,  Claremon^  Square.'  .,          »    .        *v          u-    * 

Shipdcm,  John,  Dover.  Kent.  George  William  Ledger,  Dover,  Kent. 

Scudamore,  Charles,  Maidstone,  Kent.  Henry  Atkmson  Wildes,  Maidstone,  Kent. 

Smale,  William  Adderley,  Tottenham,  Mid-  Thomas  Lacy,  King's  Arms  Yardi  Coleman 

dlesex ;  and  Argyle  Street.  Street;  assigned  to  William  Batty,  Charles 

Street,  St.  James's  Square. 

Scandrett,  William  Lloyd,  Aber>stwit^,  Car-  John  Hughes,  Aberystwith,  Cardigan. 

digan ;  and  Southward.  ^       .     ,,  ,.r      v    i 

Satcfiffe,  George.  Halifax,  York.  William  Ferguson  Holroyde,  Halifax,  York. 

Stockdalc.  James  Sowerby,  7.  Baker  Street,  John  Firth  Empson,  Glamford  Briggs,  bin- 

Clerkenwell;  and 4, Trinity JPlacc, Charing,  cola;  assigned  to  John  Nicholson,  01am. 

Middlesex.  ford  Briggs,  Lincoln.                    .  v    vu 

Turner,  Sayera,  15,  Queen  Square,  Westmins-  Robert.  John  Turner,  City  of  Nor^jcn ;  Tho- 

tcr  masBorrett,Frederick*sPlace,  Old  Jewryi 

assigned  to.Bdgar  Tavlor,  Bedford  Row. 

Tolver,  Antony,  GreatTarmouth,  Norfolk.  Samuel  Tolver,  Great  Yarmowih. 

Townaend,  George  Barnard,  SaUsbury,  Wilts.  Edwards lliomaa  Cardale.  Bedford  Bow;  as- 

•  signed  to  William  Houseman,  City  of  Salts* 

bury. 

Tarrant,  WimamBames,  10,  Rpd  Lion  Square.  Peter  Bruce  Turner,  Basing  Lane. 

Tomer,  Charles,  Huddersfield,  York.  John  Rhodes  Clough,  Huddersfield. 

Taylor,  Charles.  Bishop  wearmbuth,  Durham ;  George  Stephenson,  Bishop-wearmouth. 

and  22,  Liverpool  Street,  St.  Pancras. 

Tayler,  W^illiam  Moseley,  1 6,  Chad  well  Street,  John  Edward  Lawton,  Leicester; 

PeQtopiville. 

Underhay,  John,  Warwick  Court,  Holborn.  James  Pitts,  City  of  Exeter. 

Walfoid,  Frederick,  26,  WobJum  Place,  Rus*  Richard  Lonsdale,  Temple  Chambers. 

sell  Suuare. 

Wetie,  Nicliolaf,  Plymouth*  John  Edmonds,,  Plymouth. 

Wright,  Joseph  Hornsby,  4,  Ne^  London  St.,  Alexander  Mitchell,  New. London  Street. 

Cmtched  Eriars. 

WaU/WiUiam  John,  Devizes,  Wilts ;  3,  Veru-  John  William  Wall,  Devizes. 

lam  Buildings ;  and  32,  Bedford  Row^ 

Whitky,  Henry  Constantine,  Wrington,  Sq«  John  James,  Wrington. 

mersjet  i  and  14,  Upper  King  Su:^t,  Bloomii , 

Woodsr^ird,  John  Harry  Jonathan,  Grantbap)^  PetecBrfice  Turner,.  8,  Biasing.  JjaUe ;  assigned '. 

Lincoln  i  8,Frederi<;kPi^ce,.Go8weil  Street  to  George  White,  Grantham. 

Walker,  Hen^r  Pii^kncy,  BurySt.  Edmunds.;.  John  Way  mau  aud  Harry  Wayman,  Bury  St* 

14,  New  North  Street,  Red  Lion  .Sq^al;e ;  Edn^UR^t: 

apd  4,  South  Square,  GraY7s  Inn. 

Weatherhead,  Samuel,  Bingley,  York.  Francis  Butterfield,  Bingley. 

Yewens,  William  Cape  Brice,  artieled  by  the  Thomas  Chubb,  Malmsbury,  Wilts ;  assigned 

niun^  of  Wm.  Yewens,  the.  ypunger,  16,  to  Robert  Few,  Henrietta  Street^  Covent* 

Claremqnf  Place,  Pento^ville^  aa|l  M^ma-  Garden* 

bury,  Wilts. 

Yeelea,  Jqifues,.  23,  Litjde  St,  Tliom^  Apostle  i  Mark  Kennaway,  City  of  E^c^ter. 

and  37,  tuncoln's  Inn  Fields. 

Zachary,  Francis  Daniel,  Lower  Areley,  Wor-  John  Bury,  Bewdlcy,  Worcester. 

cesteri  46,  Nelson  Square,  Surrey. 
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Attorneys  to  be  admitted. — Circuits  of  the  Judges. 


Notices  pni  thmnffh  the  Door  of  the  Ma$ter*e  Office,  Kint^^i  Bench,  nfttr  Office  Hottrn^  ot  the 

nth  May,  or  before  Office  Hours  on  the  18/A,  ordered l^  the  Court  to  be  added  to  the  L'ut. 

Clerks*  Names  and  Residence.  To  whom  articled,  assi*rned,  ^e. 

Cull,  Geori^e,  the  younger,  Dorchester.  Thomas  Coombs,  Dorchester. 

EUiol,  Benjamin  Vallack,  Plymouth.  Richard  Jaffo  Squire,  Plymouth.  " 

Postlcthwaite,  Edward,   3,  Sidmouth  Place,    John  Armistead,  Lancaster. 
Gray's  Inn  Road;  and  Broadstone,  Dalton, 
Lancaster. 


Notices  left  at  the  Master* s  Office  after  the  \ 

the 

Ayrton,   Acton  Smee,   Park  street,    Davies 

Street,  and  Welbcck  Street. 
Bannister,  George,  the  younger,  Colne,  and 

Preston,  Lancaster. 
Cutcliffe,  William  Elford,  Barnstaple;  and  3, 

Newman's  Row,  Lincoln's  Inn  fields. 
Simons,  William,  Carmarthen. 
Ward,  Francis  Riduut,  Burfield,  Gloucester ; 

and  54.  Davies  Street.  Berkeley  Square. 
Hindle,  John,  city  of  Ripon,  York. 
Lovegrovc,  John,  Gloucester. 
Chester,  Thomas  Brett,  18,  Austin  Friars. 


Tth  May,  wrdered  by  the  Court  to  be  added  to 
List. 

Bury  Hutchinson  and  George  Bashatn,  Bed- 
ford Place,  Russell  Square. 

James  Baldwin,  Colne. 

William  Law,  Barnstaple. 

\ViUiam  Rogers,  Carmarthen. 
Jeremiah  Osborne,  Bristol. 

James  Pinn  Buck,  city  of  Ripon. 

George  Worrall  Counsel,  citv  of  Gloucester. 

Bernard  John  Wake,  Sheffield  ;  Sidney  Smith, 
74,  Newgate  Street ;  Robert  Aylosius  Wor- 
man,  Queen's  Row,  Pentonville;  John  Finch, 
26,  Tokenhottse  Yard;  John  Roger  Ru^h, 
18,  Austin  Friars. 


CIRCUITS  OF  THE  JUDGES. 

SUMMBK  A88IZS8,  1837. 
HOME  CIRCUIT. 

Lord  Demmm  and  Mr.  Justice  lAtOedak. 

Hertford    .    .    Jaly  12    Lewes 29 

Chelmsford    .    ,    .   17    Croydon    .    .    Aug.    7 
Maidstone      .    •    •  24 

WESTERN  CIRCVIT. 

Lord  C  J.  rmdatwA  Mr.  Justice  Patiemm. 
Winchester     .    July  11     Launceston     .    .    .  29 
Deirizes      ....  15    Bridgewater   .  Aug.    5 

Dorchester     ...  19    Bristol 12 

Exeter  and  City  .    .  22 

OXFORD  CIRCUIT. 

Lord  Abmger  and  Mr.  Justice  Colmidge, 
Ahingdon  .    ,    July   6    Shrewsbury    ...  22 

Oxford 6    Hereford    ....  26 

Worcester  and  City    12    Monmouth      ...  29 
Stafford     ....  17    Gloucester  &City«Aug.2 

MIDLAND  CIRCUIT. 

Mr.  Justice  Park  and  Mr.  Baron  Bottand. 

Northampton  •  July  10    Derby 25 

Oakham    ....  14    Leicester  &  Borough  29 
Lincoln  and  Ci  7     .  15    Coventry  and  1  . 
Nottingham  ft  Town  20       Warwick    ./^"ff*  ^ 

NORFOLK  CIRCUIT. 

Mr.  Justice  Vnugkan  and  Mr.  Justice  Botanfuet. 
Buckingham  •    July  12    Cambridge      ...  21 
Bedford      .    .         .15    Bury  St.  Edmunds  .  27 
Huntingdon        .    .  19    Norwich  &  City,  Aug.  1 

NORTHERN  CIRCUIT. 

Mr.  Baron  Parke  and  Mr.  Justice  CoUman. 
York  and  City,  July  1 1    Appleby    .    .    Aug.  3 
Durham    ....  22    Lancaster   ....   5 
NewcasUe  ft  Town,    26    Liverpool    ....  9 
Carlisle      ....  29 


Welshpool 


NORTH  WALES. 

Mr.  Baron  AltUr&tm. 
.  July  15     Dolgclly    , 


19 


Carnarvon 
Beaumaris 
Ruthin .    . 


Cardiff 
Carmarthen  and) 

Borough    .    ./ 
Haverford   West{ 

ft  Town     .     .{ 


.  .  22  Mold  . 
.  .  26  Chester 
.    .  29 

SOUTH  WALB8. 

Mr.  Baron  Gwney. 
July    4    Cardigan 


10 
17 


Brecon 

Presteign 

Chester 


Aug.   9 
.    .    5 


.  .  21 
.  .  26 
Aug.  1 
.     .    5 


SELECTIONS 
FROM  CORRESPONDENTS. 


Sir, 


RETURN  OF  TBNXRB. 


^  With  great  sutprise  I  read  in  your  publica- 
don  of  6th  May  the  report  of  the  point  of  prac- 
tice in  the  Kmfr't  Bench  Practice  Court,  rela- 
tive to  the  return  of  the  venire  facias  juraioret, 
fTillfatns  r.Cnlverly.  SurelTthe  learned  Judf^e 
could  not,  when  he  grantee!  the  rule  nisi,  have 
had  in  view  the  2d  sec.  of  3  &  4  W.  4,  a  39, 
'*  that  from  and  after  the  passing  of  that  act, 
the  venire  facias Juritores  may  be  tested  on  the 
day  issued,  and  be  made  returnable  forthwith. 

Had  the  issue  been  informal  on  no  other 
ground  than  the  return  of  the  venire,  the 
pluntiff  might  have,  I  conceive,  successfully 
opposed  the  ntle  nm  tmder  the  above-recited 
act. 

The  rule  having,  however,  been  made  ab- 
solute, will  not  surely,  in  the  face  of  the  ahore 
act,  establish  a  precedent  in  its  favour. 

In  trials  at  har,  the  venire  is  made  return- 
able as  heretofore ;  I  have  therefore  viewed  the 
case  as  not  coming  under  the  proviso  in  tic 
act  to  that  efifect. 
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Sir, 


SIISBIPr'S  COUIIT  DILL. 


I  would  take  the  lilierty,  Ifarong^h  the  mediain 
of  your  exceedindy  useful  periodica],  to  call 
the  attentioa  of  the  profession  to  the  Bill  now 
before  parliam^t  for  increasing  the  issues  to 
be  tried  l>efore  the  sheriflf  to  50/.  It  must  be 
obf  ious  that  the  effect  of  this  Bill  will  be  ma- 
teriallv  to  decrease  the  alreadv  much  dimi- 
nisheif  remuneration  to  the  Practitioner  in  cases 
before  the  sheriff,  unless  there  shall  be  some 
sort  of  a  guaranty  that  the  rate  of  costs  in  ac- 
tions above  20/.,  but  not  ezceedinj^  50/.,  shall 
be  the  same  as  are  allowed  in  actions  tried  in 
the  Superior  Courts,  and  not  subject  to  the 
rnle  of  taxation  now  acted  upon  in  actions 
where  the  demand  is  20/.,  and  under. 

I  fear,  unless  the  profession  bestirs  itself,  it 
will  in  this,  as  it  has  in  many  other  instances, 
suffer  by  reason  of  its  own  supineness ;  in- 
deed, it  is  painful  to  reflect  that  a  profession, 
nnmbering  amongst  Its  members  so  many  ho- 
nourable and  respectable  men,  and  who  have 
contributed  so  largely  to  the  Government 
Stamp  Duties,  should  have  its  interests  entirely 
overlooked  and  passed  by,  as  though  it  were 
not  (leaervinji  of  consideration. 

The  public  are  as  much  interested  in  the 
practitioner  being  fairly  remunerated,  as  he 
can  himself  be :  it  reuuires  no  great  knowledge 
of  human  nature  to  be  convinced,  that  unless 
the  professional  man  be  fairly  paid  for  his  la- 
bour, that  men  of  attainment,  nigh  character, 
snd  respectability  will  not  enter  it,  or  will  with- 
draw from  it,  and  leave  it  to  those  who  may  be 
destitute  of  those  principles  by  which  all  hon- 
oarable  men  would  wish  to  regulate  their  con- 
duct. 

I  trust.  Sir,  that  this  letter  may  meet  the  eye 
of  the  professional  men  in  both  houses  of  par- 
liament; and  that  thev  will  take  care,  that 
while  the  interests  of  the  public  are  properly 
attended  to,  those  of  the  attorney  and  sohcitor 
shall  not  be  neglected. 

Civis. 


Sir, 


MBROBR  OF  TBRM8. 


In  the  number  of  your  publication  of  15th 
April  last  (Vol.  Xlll.  p.  472),  which  I  had  not 
an  opportunity  of  perusing  until  to-day,  there 
appears  a  short  hypothesis  on  this  very  import- 
ant branch  of  the  law,  signed  "  Philonomos." 

1  am  willing  to  think  the  hypoUiesis  might 
he  oMule  to  answer  the  purpose  of  its  ingenious 
author;  but  I  will  make  two  extracts  which  ap- 
pear to  me  contradictory. 

"  Now  during  such  time  as  no  new  term  is 
granted,  the  grantee  has  power  to  let  the  term 
flow  into  the  inheritance  as  he  pleases ;  but  a 
second  growing  from  the  same  root,  forces  the 
iirst  onward,  and  while  the  two  lubes  remain 
in  different  possessions,  the  second  [first]  term 
cannot  pass  into  the  inheritance,  but  by  leave 
of  the  first  [second]  termor,  as  it  must  pass 
through  his  conduit." 

"  But  the  third  termor,  whose  tube  remains 
attached  to  the  inheritance,  may  at  any  time 


before  a  fourth  should  grow  out  and  detach  it, 
let  his  term  run  into  the  inheritance,  and  his 
channel  being  drawn  back  to  the  source  whence 
it  sprung,  the  second  is  brought  in  connection 
witn  the  inheritance,  and  so  with  the  first  on 
the  second  being  absorbed." 

In  the  first  extract  he  says  the  seeond  term 
cannot  nass  into  the  inheritance,  bnC  by  leave 
of  the  nrst  termor. 

In  the  second,  that  the  third  term  may,  be- 
fore the  fourth  grows  out,  run  into  the  in- 
heritance;  but  Pbilonomos  does  not  say  by 
leave  of  the  second  and  first. 

Why  should  the  sejcond,  them  being  onijif  two, 
not  be  able  to  run  into  the  inheritance,  without 
the  consent  of  the  first,  when  the  third,  there 
being  but  three,  can  do  so  without  consulting 
dther  of  its  predecessors  ? 

M.G.M. 

I  most  earnestly  hope  that  the  adrice  by 
Amicus  (p.  473)  to  the  Incorporated  Law  So- 
ciety will  be  attended  to,  for  the  sake  of  its 
junior  and  laborious  members. 

BOLIOATS  AT  THB  JUOGBS'  CHAHBBR8. 

Sir, 

It  is  not  my  wish  to  deprive  others  of  the 
pleasure  of  a  day  or  two  escape  from  the  fa« 
tignes  and  duties  of  their  offices,  but  I  am  only 
desirous  of  pointing  out  an  inconvenience  sun 
fered  by  the  profession  and  their  clients.  In  the 
hope  that  the  effect  of  the  inconvenience  being 
shewn,  the  cause  of  it  may  be  removed.  1 
allude  to  the  shuttuig  up  of  tha  Judges'  cham- 
bers on  Whit  Monday  and  Tuesday,  without 
there  being  even  such'  a  partial  remedy  as  that 
contuned  in  the  rule  of  JBaster  Term  2  W.  4, 
as  to  the  Easter  week,  and  thus  preventing 
summonses  for  stay  of  proceedings  or  time  to 
plead,  ttom  being  obtained,  and  theputUag  in 
bail,  or  obtaining  the  dbcharge  of  persona  in 
custody  or  prison,  &c. 

Wliit  Monday  and  Tuesdav  (succeeding  a 
Sundafi  should  either  be  maae  dies  non  in  re- 
spect to  legal  proceedings  of  every  kind,  or  at 
least  one  of  the  Judge's  chambers  should  be 
open  for  business,  and  the  person  attending 
might  have  his  two  or  three  days  of  leisure 
when  his  brother  officers  had  returned  to 
business.  H.  P.  J. 


Sir, 


CAPIAS. — IND0R8BMBNT. 


In  the  case  of  Shirlejf  v.  Jneolts,  3  Dowl. 
Prac.  Gas.  101,  the  Court  of  Common  Pleas 
decided  that  where  in  the  indorsement  the 
word  **  execution"  was  introduced  instead  of 
the  word  "  service,"  the  indorsement  must  be 
amended  on  payment  of  costs,  and  the  plain- 
tiff^s  proceeding  stayed  for  four  days.  See 
Tabrum  v.  Thomas,  M.T.  1834  Ex.  (L.  O.  vol. 
9,  p.  254) ;  but  in  Michaelmas  Term,  1834, 1 
find  by  a  memorandum  which  I  then  took  of  the 
deciffion,  and  which  anpeared  in  the  Times 
newspaper  of  the  5th  Nov.  of  that  year,  that 
Lord  Chief  Justice  Tmdal  (on  a  motion  to  re- 
scind an  order  made  by  Lord  Denman  at  cham- 
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bei^  mid,  ''th»t  in  thb  case  cff  a  eaphs,  the 
Wotd  '  eceeeutwn*  appeared  to  be  the  proper 
wtml,"  and  I  haw  since  adopted  the  word 
esectttivn.  Still  a<  I  find  there  is  a  jrreai  dif- 
ference ot  opinion  on  the  snbief  t,  1  sball  esteem 
it  a  ^reat  favor  if  any  of  your  Corresiiondents 
wiH  Inform  njc,  throulfh  tlie  meditttn  of  your 
pnblieatloD,  which  is  the  proper  word* 

A  Common  Law  CLSnit. 


C^rf^cqurr  ^^uiiff  ^tttttisir* 
^/itr  TrinUy  Term,  1S37. 


Before  Mr. 

Tiiesilay,  June  27, 
Wednesday,  >,  28. 
Friday.  ..    30, 

Monday,     July    3. 

Tuesday,        „     4, 


Tuesday, 


11. 


Baron  AltffFwn. 

Petitions  and  Motions. 

Further  Directions,  &c. 

Causes. 

Petitions  and  Motions 

{Further  Dircctioii8,&c. 
Causes. 
{Petitions and  Motions. 
&  Furjther  Directions. 


LIST  OF  NEW  PUBLICATIOKS. 

Helen's  Reports  in  the  Rolls  Court,  vol.  1, 
part  3.    Pfice  I4»« 

Monta^  h  Ayrton's  Reporu  in  Bank- 
Faptcy.  vol.  3,  part  L    Pfice  7*. 

suj^ifestions  for  Reform  in  rrocee<iinfi;d  m 
Clumcerv,  in  Respect  to  Pleadings,  by  W.  A. 
t>a#riitt,Es«r     Price  btt,  M.  sewed. 

NeviUe  &  Perry's  Reports  in  tlie  Court  of 
fSiiyff*s  Bench,  vol.  1.  part  3.    Price  7»  M. 

Myiae  &  Craijc's  Reports  in  the  C<»urt  of 
Chancery,  vol.  2.  part  I.    Price  12*. 

Adbtonue  h  Ellis's  Reports  in  the  Coiirt  of 
Rlnif's  benehv  vol.  4,  part  3.    Price  8*. 

Moriv's  Lame  off  Lieeifted  Victuallers,  12mo 
Fy>iifij5«i.6ri.bterd*^ 


INCOPORATED  LAW  SOCIETY. 


MEMBEUS  ADMITTED. 

Martin  Long  Daniel,  Ramspratc. 

John  Clipperton^  Bedford  Row. 

Thomas  Youttif,  the  yonn^er,  Mark  f^ne. 

Thomas  Brook  Btiilffcs  Stevens.  Tawworth. 

WilKam  Thomas  Lsngboume,  Gray'a  Inn. 

John  Btilmer;  Old  Broad  Streeiv 

William  F\)rd,  Gray's  Ion. 

Fifancis  Thlrk-ell,  Boston. 

Andre^v  Snape  Thorndike,  Staple  Inn. 

Greaves  Walker,  Beaufort Buiidinps. 

Thomas  George  Smithy    Six  Clerks  Office. 

W11H*n  Henry  Moberly,  Soutliampton. 

'Phoniaf  Allan,  Old  Jewry. 

eahitfel  Payne,  Nottingham. 

PWerick  Harrison,  Bloomsbiiry  Square.  j 


DISSOLUTIONS  OF  PROFESSIONAL 
PARTNERSHIPS. 

Ffwn  May  23  to  June  16,  1837»  both  induMte, 
triih  iitttet  when  Gnzeited. 

•«•  The  phrt nets  who  receive  ftndpay  debtt 
are  printed  ril  ii^Ucs. 

Lister,  Daniel,  and  Sainuel  Siratton,  Lincoln's 
Inn  helds.  Solicitors.    May  23. 

Barker,  Rwhard,  and  Sinckler  Porter,  Chester, 
Attorneys  and  Solicitors. 

Hitchcock,  Thomas,  and  Samuel  tlitchcock, 
Manningtree,  Essex,  Attorneys  and  Solici- 
lorfe.    June  6. 

Nicholl,  Thomas,  Richard  Piigh,  and  William 
Nicholl,  Watford,  Herts,  Attohieys,  Solici- 
tors and  Conveyancers     June  (J. 

Hughes,  Thomas,  and  Linton  Hughes,  Lin- 
coln's Inn  Fields,  Middlesex,  arid  Cirencester 
and  Fairford^  Gloucester,  Attorneys  and 
Solicitors.    June  9. 

King,  Thomas  Wellard,  and  Tftamas  Hodget 
Grove  Snotrden,  Rjimsgate,  Kent,  Attorneys 
and  Solicitofs.    June  13. 


MASTERS  EXTRAORDINARY  IN 
CHANCERY. 

Prom  Map  53  ttt  June  16,  ia37,  ^»t*th  helvitef, 
ttith  dates  trhen  Gttzeded. 

Gregg,  William,  Nottingham.    May  2,3. 
Heath,  Joseph,  Chesham,  Bucks,  Ivfay  23. 
Wood,  Charles  Baddely,  Brownhills,  Staffonl. 

Jnne  2  k  9. 
Kent,  ]^d\vin  Jackson,  Liverpool.    June  9. 
O'Rey,  Thomas  King,  Bristol.    June  13. 
O'Rey,  Thomas  King,  Bristol.    June  16. 


BANKKUI^^rCIBS  SUPBttSEDBO. 

fivWMa$  2d.  fo  Jvw;  \fi^  ldS7,  both  iartmnvv, 
with  date*  when  gattrUed* 

Kin|f,  Joseph,  Liverpool  Street,  London,  Plomber.    Uay 

Cniirtnry,  Robert  Lvnham,  WnUall.  Stafford,  Ironmongrr, 

Grocer,  and  Auctioneer.    May  30. 
Vestrik,  Elisa  Lucy,  oflierwive  Lnt^  Dixabeth  Ve»trU,  Ivr 


ofChcsham  Place,  Be  I  r  rave  Square,  Middlesex,  now  nf 
Prince's  Court,  Stoiey's  Gate,  We»tnkin»ter,  Bookseller 
aVi  d  M  tisic  Keller.    ftUy  r 


CatloA.  William,  Blackoian  Street,  Southwark,  Plumber, 

I'ainter.  and  Glaaier-    June  9. 
WMlcher,    William,    Chichester,    Attorney   Mid    Money 

8irivv'»er.    June  18. 
Ktnzell,  Charles  Raiibeck,  AMeraianbury,  London,  Stock 

«nd'Hra)l^e  MaAuYa^urcr.   Jane  19. 


BAVKRUFTB. 

Fnm  Mti9  28.  to  June  16,  1837,  boik  mclmtb*, 
with  data  vhem  gaxetted. 

Armitasc,  Willtan,  Sowerby  Bridi^e,  Halifax,  York,  and 

br^dley  Mills,  near  HuddersRcld,  York,  Dyer.    JMiye 

&  Co.,  Ely  Place,  Holborn :    Stottn  tt  Co.,  Halito  i 

italtye  &  Co.,  Hwidersfidd.    May  80. 
Anderton,  John,  Bradford,  Yoik,  Uwr.    HmoHn  k  Co., 

Kev  Koswell  Court,  Lincoln**  fnnt    JUoaMn  4i  Co.* 

Bradfortl.    May  80. 
Amner,  Thmnas,  Lime  Streer,  London,  Merchant.    BxrU 

Alderman  bury;  fimmHl,  Man<lieater.    June  18. 
Albin,  L'^onurd.  jun  ,  Liverpool,  Wineand  Spirit MercUant« 

Blaekgivek  &  Co.,  reniple  :  Cfuce,  Liverpool     Jutic  W- 
Benton,   dumoel,   Fore   Siiert,    London,    Linen   Onpcr. 

picker.  Off,  Aas.  i  Jtmett  »i8e  Lane.    Mny  38. 
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Batltf.  Wm^  PortUoil  1»lM«.  MtMket  StMCft,  €1ctlc«iwelU 
BiiUder.  JoAMoa,  Off.  Am.  :  Sndffi,  Bread  StKet, 
Clac«{wbltf .    May  S. 

BorAH^TTbtMBa*  Jmnea  Bicedi,  mud  Chart et  BurAeld.  jun., 
Hastings,  SusM-x,  Brevera.  and  CoaU  Fbittr,  •ndXl"" 
ber  M^rcbauU.  itftoi^cr.  Off.  Aw. :  Hindmar$k  fc  Co., 
Jrvin  Street,  Cripplegat«.    May  2fil. 

Barruv,  S«mueU  Stockport.  Cheater,  Com  Dealer.  Cop. 
pxky  Clevtland  Row,  St.  Jaine«»«:  Coppoek  k  Co., 
Stuck^rt.'   May  28.  ..  .    «        « 

Barker,  BdwaH.  Bxeter,  Dnigg!»t.  Keddellic  Co.,  Fcn- 
church  Street :  Sloyr^a.  Bxeter.    May  23. 

Beckett.  Thoroa.,  Norbuty,  Marbary.  Chetiar,  Chme 
Fartw.     aiMckitock  &  Co.,  Temnle:    Htrper  h  Co., 

Bcatiy,  John,  Over  DacireN.  Lamcaater,  Line*  Draper,  and 

vrAfon  Wen,  io  the  Conty  of  Hint.  P^per  ij^ker. 

M^gkem  &  Ci„  Carey  Stteal,  Uncula*!  Inn.    SfacA- 

tenao,  BlacU»an».    May  80,  .      v      i. 

Bttttervortb,   Joseph   Horatkt,    Manchester;    wnbrooic, 

York}  and  «utter  Lane,  London,  Dyer  and  Stuff  Mei^ 

rbant.    Uanl^Uk  U  Co.,  U«renc«  Une,  Cheapaide : 

Metfis.  |.«r,  Leeds.    May  SO,  and  June  2. 
Bales,  Thomas,  and  John  Bates,  Leicester  TVimmeri  and 

Oyeis.     T«lifr,   Oray's    Inn   Square:    Waum  It  Co.. 

Briattil :  ToiUr,  Leieesfer.    June  2. 
B^lt.  Wm.,  Bkrmintham,  H.«ler,  Haberdaaher, and  Pattern 

Card  Maker.    OUme  h  Co.,  New  Inn  :  Pm-ktr  h  G>., 

BirmingliMm.    June  2.  .   ^ 

Brandstrom,  John  Feter,  and  William  Joseph  Thompson, 

Kinffiton-upun-Httil.   and   Great  OrinMby,    Leicester, 

Cxan^ssiMi  Merchants.  Ball«q/feM,  Gray**  Inn  square : 

wfjre  &  Co.,  Hall.    June  2. 
Binney,  Henry  Caaton,   Wortcsop,   N-.ttlngham,  Tanqer. 

Ta#ior   &  Co.,  Joh»  Stfeet,   Bedford   Bow:    Hoffle, 

Rotberhara.    June  6. 
Brieriey.  Benjamin,  and  John  Threl fall,  Manchester,  Mer* 

chants  and  Commis«i>>n  Atgents.    Jo4ason  &  Co.,  Tem- 
ple :  ffitckeock,  Manchester.   June  6. 
BIyther.  John,   Hoo,    Kent,  Grocer   and   Cheesemonger. 

(irmUm,  Off.  Asa. :  fKood  fc  Co.,  Corbet  Court,  Grace 

Chureb  Htneet.    J  une  9.  _         .   «       «   . 

Banutec  John,  Blrtaiii9haro«  Gcoccr.    6a«ty  &  Co.,  Bed 

Lion  Square :  CVmire/i,  Birmingham.    Jime  « 
Bool.   Fmocta,  Nottingham,  TVitnng  and  l^ce  Mantiftic^ 

taeer.    JoJkasoa  &  Co ,  Temple  :  Carsliam  li  Co.,  Not. 

tjiigham.    June  A.  .    ^       «      .. 

Bift,  Wm.,    Warwick,   Plasterer.    Nnttom  k  Co.,  South 

Square^  Grey 's  tun  :    «eslA,  Waraick.  Jnne  2. 
Bkvwo,  Wm.,   and   Wm.   Andrews,   Leeds,  Ywrk,   Cloth 

Dreaaera  and  Merchants.    Fi<W«y,  Serjeant's  Inn,  Fleet 

Street :  Barr  &  Co.,  Leedi.    J  une  9.  ^,      .. 

Boys,  Henry,  Bceuroont  Sireet,  H.gh  Street,  Marylebonc, 

Mnaic    Seller.      JTAttaMre,    Off.    Ass.»    Corner,    Dean 

(*treet.  South wark.    June  IS. 
Battia,  John,  Birmingham,  Dealer.    .Vorcea  k  Co  ,  Grey*s 

rnnSmiare:  AaMt  It  Oi.,  Birmingham.    June  1S« 
Battletr,   Wm.  Edwards,   and  John  Haitlett,  Dc«»nport, 

l>e*on.  House  Carpenters  and  Butldeis.    Bemei,  Ely 

PUGe,Hulbom:  Bwr,  Deronport.    Juue  IS. 
Baker.    Keorge.   sen.,  and  Geergc  Baker,  jun.,  Purtsca, 

Snoibampton,  l^tision  Merrhants  &  Cheesemongeia.- 

GnxUmm,    Portamonth:    ffSIKeauon  &  Co.,  Verulam 

Buildings,  Gray's  Inn.    June  IS. 
Bnwt,  iaeac.  Leek.  StaAird.  Button  Manufbrtunr.  Jokm^ 

s«H  Off.  Ass.:  JaaMt  k  Co.,  Besinghall  Street.    June 

16. 
Battm,  J«aca.  BIrmiiifham,  Dealer.    ATorfen  kr  Co.,  Gra/k 

Inn  Square :  SraMi  k  Co.,  HIrmingham.    June  16. 
Beams,   ITioams,   and  James  Brown.  Leeds,  York,    Iron 

Manufiurtuiers.     AfcMasM    k    Go.,    Temple:    FoJai, 

Leede.    Jnne  IS. 
Camion,  Mohert.  Suvthampton  R<iw,  Job  Master  and  LUrfy 

Stable  Keeper.    Orveai,  Off.  Asa. :  Ctutum  k  Co^  Hjgb 

Bsnet,  Sunthwar^,  aiid  Fig-tree  Court,  Temple.    May 

Cripi>^  Wm.,  Newport  Phgnell,  Buckingham,  Morchant. 

Vrmu,  OA  Asa. :  Jhkmnt  k,  Co.,  Cheapside.    Maw  20. 
Con'lon,  John,  late  of  Birmingham,  nowol  Bedford  Row, 

Loatkm,  Brickmafcer.  noradi^e,  Suple  Inn.:  M^taebr. 

Birmingbam.    M  ySB«  .^         „ 

Carr,  Iboa.,   and  Wm.   Hartley  Carr,    Dewsbuty  M»or. 

Sewsbury,  Ycrli,  Woollea  Mcunulbctorers.    Fv^  Samdm, 

Old  Jewiy:   Jbco»6  4»  Go.,  HuddersAeld,  Vorkshtre. 


<:ea(,  nfm.,  Uigb.  Wbrceater,  Baker.  ^ceMnsan  k  Co., 
Uncum's  Inn  Fields:  Copemen*  Worcester.    Junei. 

Cox,  Wm.  James.  Castle  Street,  Sootbwarh.  Hat  Manu- 
Ibctureri  OluAoas  Off.  Ass.:  Smitk,  Bridge.  StMfCt, 
South  wark.    June  6.*  -..i  ^  j. 

CuMia,  -nioii.,  Totton  Street,  Step»ey.  Middlesex,  Shipping 
Butcher.  Grera,  Off.  Ass. :  IftotA,  Charlotte  Hew, 
Manaion  House.    J  une  6. 

Cortis,  Win.,  jun^  Derby,  Cora  Factor.  FsrsCer,  Lawrence 
IVmnlncy  Piaffe :  Brad«W»,  Notttaogham.    Ju»e&      , 

Graaco,  Craven.  Bridlington,  York,  Grocer  and  Splni 
Dcilcr.  BtUker,  Off.  Am.  :  BerMry,  New  Square, 
Lincoln's  Inn.    June  9.  _  ., 

CbadMick.  John,  OldhMih  Lancaster,  Cotton  Spinner 
C«vw«>  K»yuiond  buildings,  Gray*s  inn  :  Btnney,  Man- 
ehetter.    June  9.  , 

ucbram,  Wm.  SIradrarV:,  lViunton«  Spmcrttrt,  Ironmonger. 
JSiear,  Ikuoton.   Juiwl^. 


Chambeif,  Cheriei,  Holica  Stfeei,  OmndUh  Sonere,  Mil- 

nner.     Oerk.  Off.  Ass.:   AUe»  k  Co.,  CarlSile  Street, 

Soho.    June  IS. 
Carter,   Wm.   England.    ChesterSeld,    Derby,    Dreggint. 

Fieken,  Lincoln's  Inn  Fields :    Grattom,  Ohesterfleld. 

June  IS. 
CbambfrR.  Andrew,   BirmtPgham,   Engraver  and   Piimer. 

Gem  k  Co.,    Lincoln's  fnn  Fields  :   X^/evre,  BirminK. 

ham.   June  IS.  " 

Dean,  Wm.,  and  Joseph  Dean,  Birmingham,  Timber  Mer 

chants.    Smitk,   New   Boswell   Court,    Lincoln's  Inn 

Grtaiweed,  Birmingham.    May2S«  ' 

Dubbie,  Andrew,  Manchester,  Publican  and  Spirit  Dealer 

fi®"*L*  ^°-»   Chancery  Lane:    Hentk,  Manchester! 

May  HO. 
Draper,  Rubert.  Wood  Street,  Cheapaide.  Button  Seller 

/farrisM,    Birmingliam :    JVortoa  k  Co.,    Gitty's    Inn 

Square.   June  IS. 
Davies,  John  Sbayle,  Monmouth,  Imnmnnger.    Perkku  k 

Co..  Gray's  Inn  Square     Smith,  Bristol :    Messra.  £d. 

worth.  UoM,  Herefordshire.    June  IS. 
Elliott,  Charles,  Leeds,  York,  Tallow  Merchant.    Jlieka  k 

Co.,  Gny's  lun  Square :  HoUtn^  Hull.     May  2X 
Elwnrtliy,  Henry  John  Rice,  East  Stnnehouse,  Devon,  Bill 

Bioker  and  Money  Scrivener.    Sarr,  Lombard  Street* 

Aferste^i,  Plymouth.    MaySfL  ™ocreei. 

England,  John,  Knare»hncoucto,  York,  Flax  Divsser.    JaAa- 

son  k  Co.,  Temple  :  TafUrr,  Knartshomugh.    June  2. 
Faster,  Charirs,  Kingabury,  Middlesex,  Bill  Broker     Glold:. 

saiid,  off.  Ass. :    ^ViorJa,  Portamonth,  Chamben,  Lin- 

eoln't  Inn  Fielda.    ftt^SU. 
Fisher.  John  Richard,  Regent  Street,  Chinaman.    Edwwih 

OtL  Ass. :  HmrriKon,  South  Square,  Gnyli  Inn.    J  one  s' 
Force,  Edward  Balle,  Exeier.  Grocer.    Bruttom  k  Co.,  Bedl 

ford  Kow.    Brattoa  k  Co.,  Exeter.    June  IS. 
Oittim.  Thomas,    Bridgnorth,  Salop,  Scrivenvr.    flrib-r*, 

Bridgnorth  :  Pkilpnt  k  Co.,  Suuthampton  Street.    May 

2S. 
Gregson.  Thos.,  Burnley,  Lancaster,  Chtton  Maaoflicturer. 

AtltmgUmk  Cw.,  Bedford  Row :  C/9e4»  Co.,  Menches. 

ter.    May2S. 
Gmy,  James  Wm.,  Exeter,  Lead  and  Glass  Merchant,  da- 

thretm  k  Co.,  New  Bridge  Street,  Blackf^iara :    Htad. 

Baeter.    May  28. 
Gibbs,  Prcderirk  Fosman,  Liverpool,  Ship  Broker.    H^he 

k  Co.,  Leadenhall  street :  Howkni,  k  Co.,  Liverpool. 

May  20* 
Gomn,  lliomas,  Birmingham,  Cum  Dealer  and  Coal  Mer. 

chant.    Messrs.  Bw/oot,   Inner  Temple:    Fmg«.   Bir. 

minglvam,  or  Dattkt.  Birmingham.    June  6» 
Geble,  ThM.  Harvey,  Worthing,  Sussex,  Coal  Merdwnt. 

Trite.  Wervhtng ;  /mtier  «c  Co ,  Raymond  Bulkiiag*, 

Gray's  Inn.    June  16. 
Hudson,  Jobn,  Gloucester,  C<ial  Merchant.     IPesikSoare, 

Gloucester:  White  &  Co.,  Bedford  Row.    May  2S. 
Hardy.  Robert,  Klngston-opon-Hutt,  Victualler.     £Miad 

k  Co..  Hull :  Aossee  k  Co.  Gray's  Inn  Plktae.    May  23. 
Haughton.  JobUr  Blackburn^  Uncasier.  Gftton  Spinner  and 

Manufec  turer.  Mokm$om  k  Co.,  Temple:  Jtk&uou  k  Co.. 

Manchester.    Mav2S. 
Hale,  Wm.,  Oxford.  Com  Factor.   AoMasoa  as  Co..  Cbaiteiw 

house  Shnare  :  Daiifey  k  Co.,  Oxlord.    U»y  28. 
Harwood,   RimI,  York.   1  run  monger.     WtUiammu  k  Co., 

Verulam  Buildings.   Gray's  Inn:    AkAontaw-  k'  €oi, 

York :  Femrvm,  York.    May  2B. 
Ham,  Wm.,  Upper  North  Ptac ,  Gray's  Inn  Read>  Liaery 

Stable  Keeper.    Camwe,  Off.  Asa. :   Ckamberkv,  Qi>«^ 

lity  Court,  Chancery  1  .ane.    May  Sff. 
Hnglie#,  Maria  Ann.  BirminglHm,  Ironmonger4 

"-     " "  Buildlor     '    '   " 

HavSO. 


Co.,  RMTflMind  Buildings.  Gray's  Inn  :  ZtmoU  k  Co., 
lincham.    HavSO. 
Heawordi  Jftseph*.  BinVsway,  Withk>  Heaton  Norris,  Lan. 


caster,  Cotton  Manufacturer.    Lan  k  Co.,  Liverpool : 

7by/or  k  Co.,  Bedftwd  Row.    Jun*!  2. 
Hook,  WiHiam,  Dcvonport.  kinm  Draper.     LeocA  &Co.» 

De«onpoit:  AfMHiuen  &  Go.,'Trmple.    June  6b 
HarKson,  Bdwin,  Parliament  Street.  Westminster,  Carver, 

Gilder,  and  Pkture  Dealer.    Gibttm,  Off.  Am.  :  CVtM- 

/e'd^hitechapel  Road.   June  IS. 
Haltnn.Thos..  Macclesfield,  Chester.  Orecer  and  Tea  Dealer. 

m/lfeaue«  k  Co.,   Verolain.  Buildhms,  Gray's  Im : 

IKoraiaM,  Macclesfield.    June  IS. 
Hogarth>  Wm>,   Newc«sile-apoii>Tyne,   BulMar.    WStfaee, 

Newcastle*up«in«Tynet  Mcelil  &  Co.,  Poultry*  JunetlS. 
Hillman.  Edwin,  Parliament  Street,  Westmihster,  Career, 

GHdW,and  Pl«tared^er*  G4toon,-Off.  Ass. :  CKasi^el^ 

Whiteehapel  Rood.    JuaeM. 
Ulingwortb.  Jvhn.  L<ewls  llliugwurth,  and  Solomon  lllUig- 

wwtlt.  Cbot-lev,  Lancatter.  Machine' Maken*  JdUmgtom 

k  On..  Bedfdrd  Row:  JRrii^cifow,  Chorley.    June 9. 
Jones.  William.  Chorley,  Lancasterl  Drsper.  Sale,  Manobes- 

ter:  Me«»ra.  BaxUr,  L}neolii*<  Inn  Fields.    Mliy.284 
Johnsoir.  Michael.  Leeds,  Y«ii4c,  Tailcnr  and  Drnpir*    Her- 

mevet.  Leeds:  Bofeve  JiCo.,  Chancery  Lane.    Way,2S». 
Joplin^  John)   Bishop  Wearmouth,  Durham,  Linen>  and 

Woollen  Draper.     Wrfsee^  South  Square^  Gray's  Inn  t 

mi9ont  Mancheiter.    May  28. 
Jones,   Willhim,   Wotverhamptoa,   Siaibrd,   BelHce  and 

Carpenter.      J2tc|wrda   k   Co.,  Lincoln's  Inn-  Fielda  : 

Foster.  Wolverhampton.   May  SO. 
Jordison,  Uobett,  StotkiAn.  DorMm,  Grocer.    Pffkku  k 

Co,   Gray's    Inn   Squacci    tyiUvn  k- Cf^^SUxktim, 

May  9. 
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Joact.  Richard.  LtanMloeB,  Montgomery,  Draper. 
&  Co.,  Temple:  Bemi,  Manciiettrr.    J\in«3. 

Kurts,  Cliarlei,  Salfonl,  Lancaster,  Manufacturing  Che- 
tnUt«  Afilae  &  Co,.  Temple-.  /Toy  &  Co..  Maurhet- 
Ur.    MayaO. 

ICirk,  Wlieatley,  Leeds,  York,  Piano  Forte  Mannftictttrer 
and  Innkeeper.  Btutft  &  Co.,  Chancery  Lane;  kaf- 
mttr  k  Co.,  Leeds.    June  IS. 

Kinnley,  {Henry,  Enfield  Town,  Middletex,  Tailor  and 
Draper.  CawMta  Or.  Ata.:  ttndaU  k  Co.,  Fenchurch 
StreeL    JuneM. 

Large,  John,  Great  Quc«n  Street,  Lincoln**  Inn  Fieldt, 
Coach  Maker.  Meaara  R«gen,  Manchetter  Buildinga, 
Weatminiter.    May  SO. 

Lewis,  J  oseph,  Conwlll  Eivec,  Carmarthen,  Draper.  MorrU 
lb  Ce.,  Carmarthen  :  C/Ulroa,  Chancery  Lane.    MayM. 

Lanba*  Atft-ed,  New  Bond  Street,  Wine  Meichant,  and 
Uealer  in  Mineral  Watera :  and  of  Ruae  Lane,  SpiuU 
Belda,  Orchil  Manufacturer.  Althote,  Off.  Asa. :  Nmd 
&  Co.,  Throgoiurton  Street.    June  21 

Lauder,  William  Preston.  Sloane  Street,  Clielaea,  Surgeon 
and  Apothecary.  €tihaom,  ulf.  Aaa. :  5Hte,  Clifford's 
inn.    June 2. 

Langley,  Frederick,  Poultry,  London,  Bill  Broker.  AbboUt 
Off.  Asa. :  JtAmey.  Chancery  Lane.    June  16. 

Livingsti*n,  Samuel,  Heatou  Norris,  Lancaster,  Pruvirfon 
Dealer.  /^oaUres,  Manchester :  IValmtley  k  Co.,  Chan- 
cery La  ne.    J  une  16, 

Maybury,  William,  lat«  of  Manchester,  but  now  of  Trieste, 
in  the  Kingdom  of  Austria.  Merchant  and  Commisaion 
Agent.  Chatter,  SUple  Inn:  Daotm/tort,  LWerpooU 
May  2S. 

Mawdstey.  *  Richard,  Josiah  Orravea,  and  John  Moore, 
Manchester,  Dyers.  Kau  &Co.,  ManchcaUr,:  .Bower 
U  Co.,  Chancery  Lane.   M«y  »•      _  .. 

Martin,  Henry,  Woolhampton,  Berka,  Tailor  and  Draper. 
AoAerlsoa,  Mew  Inn:  Stnet,  Reading.  May  80,  and 
June  2. 

Marah,  Samnel,  Burslera,  Stafford,  Manufacturer  of  Earth- 
enware.  DgneU^  &  Co.,  Gray'a  Inn  :  Hardiag,  Bur- 
alem.    J  une  6. 

Maior,iohn  Taylor,  and  Samuel  Mi^or,  Poolo,  Upholsterers. 
Jhtrrant  &Co.,  Poole  :  Fox,  Pittsbury  Circus.    June  16. 

Marsden,  Edward,  Dudley  Hill,  Tung.  Biratall,  York,  Wor- 
sted  Manufacturer.  AUsdale  It  Co.,  Gray's  I iin  Square : 
BUwme  &  Co.,  Leeds.    June  16. 

Noades,  Charlrs,  Leeds,  York,  Tailor.  Woodkau$e  k,  Co., 
Temple :  5iott,  Leeds,    May  8*. 

Newey,  John,  Birmingham,  Brass  Pounder.  ^dllivCra  lb  Co., 
Bedford  Kaiw  :  SUrthaU,  Birmingham,    June  S. 

Oliver.  Jesse,  Dumb  Mill,  near  Bradford,  York.  Com  Mil- 
ler. Smilkatm  k  Co.,  Southampton  Buildmgs:  Xhia- 
ttjas-  &  Co.,  Leeds.    May  28.  _ 

Ollerenfthaw,  Edward,  sen..  Manchester,  Lancaster,  and  of 
Red  Cross  Street,  Southwark,  Surrey,  Cotton  Spinner, 
and  Hat  Manufacturer.  Hoaipfoa,  Manchester :  Jdtimg- 
ton  k  Co.,  Bedford  Row.    May  28. 

Ona.  Joaeph,  Bury  Saint  Edmands,  Suffolk,  Carpenter  and 
Builder  and  Brick  Maker.  Dixon  &Co.,  New  Boswetl-Ct 
Lincoln's  Inn :  ^aaa  k  Co.,  Ixworth,  Suffolk.  June  2. 

Ormesher,  Robert,  Stockport,  Chester.  Wheelwright.  Cop. 
poek^  Cleveland  Row,  Saint  James's  :  Coppoek  k  Co., 
Stockport.   June 6.  ,        „      ^ 

Orange,  James,  Nottingham,  Lace  Manufocturer.  Payne, 
Nottlnghom  :  Taylor  k  Co.,  Great  James  Street,  Bed- 
ford Bow.    MayW. 

Oirle,  Nathaniel,  late  of  Baker  Street,  Portman  Square, 
formerly  of  Milbrook,  Southampton,  and  now  or  late 
of  Camberwell,  Surrey,  Steam  Carriage  Builder,  and 
Steam  Boiler  Maker.  Goldtmid,  Off.  Ass. :  Mor^ary, 
Quality  Coun,  Chancery  Lane.    J  une  18. 

Parker,  Thomas,  formerly  of  Fleet  Street,  London,  after- 
wards of  Berners  Street,  Oxford  Street,  and  late  of  Great 
RuMcIl  Street,  Bloorosbuiy  Square,  Gold  and  SiWer- 
amith.  Greea,  Off.  As«. :  HP^ife  b  Co.,  Frederick's  Place 
Old  Jewry  :  Worikip  Is  Co.,  Great  Yarmouth.    May  28. 

Palmer.  Iliomas,  Upper  Porcheater  Street,  Edgeware  Road, 
Commiasion  Agent.  Hoitne  k  Co.,  New  Inn :  Porlrer  k 
Co.,  BirminghHm.    May  23.  .  ^   ^.,      ^  ^  . 

Pcirson,  Samuel,  Broadway,  Hammersmith,  Oil  and  Colour- 
man.    Almger,  Off.  Ass. :  Oldathav,  Tokenhouse  Yard. 

Princ^John,  Chesterfield,  Derby,  Leather  Drcsaer.  Messrs. 

Hitchiautm,  Chesterfield :  SmUhtam  k  Co.,  Southampton 

Buildings,  Chancery  Lane.    June  2. 
Pensam,  James,  Fleet  Street,  Licensed  Victualler.   JoAuon, 

Off.    Ass.:    Mar$o»  k  Co.,  Church  Row,  Newington 

.Butts.    June  6. 
Peasnall,  Stephen,  Leamington  Priors,  Warwick,  Plumber 

and  Glazier.    Colmore,  Birmingham  :   Clarke  k   Co., 

Uncoln's  Inn  Fields     J«»n«6i    ^    ^.    ^      ^      ^ 
Petkin,  William,  Uttoxeter,  Stafford,  Timber  Merchant. 

B^oir,  Uttozeter :  Cto»e$  k  Co.,  Temple.    June  II. 
Ptele,  WillUm  Mocket,  Birmingham,  Victualler.     AuUen 

Ic  Co.,  Raymond  Buildings,  Gray's  Inn  :  Latimer,  Bit- 

mingham,  or  SacWiar,  BirmlnghJin.    June  16. 
Read.  Edward,  Laxfield.  Suffolk,  Cordwainer.    Lqftii  k  Co., 

Kina  Street,  Cheapside:  CUrcAyord  fl(Co.,Wuodbridge. 

May  28. 
Rimer,  Charles  Thomas,  Southampton,  Provision  Merchant. 

Hemdali  k  Co.,  Southampton :   AfaMasoa  Ic  Co.,  Tern- 

pie.    May  26. 
Rusher,  Janies,  Leeds,  York,  Commission  Agent.    Taraer 

li  Co  ,  BeaiQg  Lane  :  Stou,  Leeds.    May  26. 


Bosenbatin,  Abraham,  Saliabuty,  Wilts,  Jeweller.    SfHn 

ftitw  London  Street.  Fenchurch  Street.   June  ». 
Ryder.  James,  Manchester,  Crown  Glass  Cutter  and  Dealer 

In  Crtmn  Glaas.     ff'iiiw  &  Co.,  Tokenhouse  Y aid :  Bur. 

rcu  Ic  Co. ,  M  anchester .    J  u  ne  tf . 
Reynolds,   Richard,    Leeds,   York,   Bill  Broker.     Ifiltta. 

Southainptitn  Street,  Bloomsbuiy Square  :  Pa^mettKv., 

Leeds.    Jtinetf.  ' 

Radenhurat,  Cliarirs,  Blrminghain,  Innkeeper.    Kamm  k 

Co..  Gray's  hin  Square:   Stahb*  k  dJ,  Birmingham 

June  9. 
Robtnsnn,  William,   Welbeck  Street,  Cavendish   Square. 

Commtasi'in  Agent.     Groom,  Off.  Ass.:  Corner.  Dean 

Street,  SouUiwark.    June  18.  ^^ 

Roberts,  Ellis,  Carn«rvon.  Plumber  Glaaier  and   Mnter. 

Aofrertf^  Carnarvon:  Lowe  &  Co.,  Sovthampton  Build. 

Ings,  Chancery  Lane.   June  IS. 
Richardson,  Georee,  Smith's  Boildlnn,  City  Road,  Coach 

Builder.    LflcWioa,  Off.  An.:  JBraot  k  Co.,  Francis 

Street,  Golden  Square.    June  16. 
Sidebottom,  Alfred,  Two  Bridges,  Lancaster,  Calico  Printer 

and  Manufacturer.     Afi<ae  &  Co.,  Temple :  Beat,  Maa. 

Chester.    May  28. 
Smith,    William    Henry,  Bootle,  near  Liverpool,  Bfcwer. 

Crossleylc Co., Manchester:  AoMca, Liverpool:  Wolmu 

/ey  It  Co.,  Chancery  Une.    May  28. 
Smith,  William,  Cuckfleid.  Susanc,  Coach  M^ier.  Hone 

Dealer  and  Com  Dealer.    Btibertwa,  CuckJield :  Robert- 

son.  New  Inn.  Strand.    May  26. 
Sinclair,   Edward,  late  of  Monkscatun,  Northumberiand, 

now  of  North  Shields  in  the  same  county,  Brawer.    BtU 

k  Co.^ow  Church  Yard :  Youag,  Neweaaile.upQn.Tync. 

SUk,  Jas.,Kiddei minster.  Worcester,  Carpet  Manufhrto- 

rer.    Jtficloef,  Red  Lion  Square:  Bird  k  Co^  Kidder. 

minster.    May  26. 
^^l*lP^?^  Wolverhampton,  Stafford,  Grocer,  Bfwa, 

Shiffnal,  Salop:  ffif  Uaaisoa  &  Co.,  Verulam  Bnlldii^ 

Gray's  Inn.    May  80. 
Staffell,  Henry,  Strood,  Kent,  Druggist.     Qronm.  OIL  Ass.* 

WhUtdoek,  Alderraanbury .    J  une  2. 
Shaw.  Thos.  Jas.,  Bishop  Wearmouth,  Durham.  Mercer  and 

R!?*P*/-  o  *^?  ^fi^V  Fre!?eri<**«  Place,  Old  Jewry: 

Wriaht,  Sunderiand.   June  2.  ' 

Sonlby.  John,  and  Alfred  Soulby,  Union  Brewery,  Lambeth 

Walk,  Surrey,  Brewers.    Coiiaaa,  Off.  Aas.  ;  OrdM.  St. 

Mildred's  Court,  Poultry.    June  16.  «^-».  »^ 

Syen,  Thos  ,  Liverpool,  Tailor  and  < Draper.    Om«.  Essex 

Street,  Sirmnd :  Boagktoa,  Liverpool.   June  16, 
Threl&ll,  John,  Preston,  Lancaster,   Currier  and  Leather 

Dealei.    Bower  k<k>,.  Chancery  Lane  :  fPo/toa  k  Co.. 

Preston.    May  28. 
TlBylor,Wtll.,  Strand  Lane,  Preatwich  ctira  Oldham,  Un- 

caiter.  Dyer  and  Shopkeeper.    Kag  k  Co.,  Manchester. 

May  28. 
Tomkint,  Orerory  Jat.  Sarmon,  Leamington  Priors,  War- 

Tapscott,  Samuel  Loveless,  Minehead,  Somerset,  Coal  and 
Lime  Merchant.  BUke  k  Co.,  Clement's  Inn :  Lmgk 
k  Co.,  Bardon,  near  Taunton.    May  aO. 

Tate,  Will.,  Cliorlnr.  Lancaster,  Cotton  Mannlkctnrer : 
ut**aO  Tea»pl«:  Bagabam^  k  Co.,  Manchester. 

Thomas,  Benjamin,  Ofove  Street.  Lissnn  Grove,'  MMdlcsei. 
Cowkeeper  and  Dairy  roan :  Tarvaoad,  Off.  Asa. :  Jdcodt. 
Copthall  Buildings,  Thro|{morton  Street.    June  S. 

Taylor,  Chas.,  Aston,  near  Birmingham.  Malster.iSTotaM  k 
Co..  New  Inn:  i>ttrlcvrAi  Co., Birmingham.    June). 

Trenholm,  Jas.,  Darlington.  Durham,  Brewer  and  Spirit 
Merchant.  TVsoas&Co.,  Coleman  Street:  AuSoa, 
Darlington.    June  16. 

WalUs,  Will.  Heory,  (usually  called  Henry  Wallis),  Car 
dington  Street,  Hampstead  Road,  Engraver  and  Desler 
in  Drawings  and  Prints.  Gitaoa,  Off.  Ass. :  Corasr. 
Dean  Street,  Borough.    May  28. 

Wallis,  John,  Coventry,  Victualler.  Woake  k  Co.,  Cook's 
Court,  Serie  Street,  Lincoln's  Ian.  Carter  k  Co.,  Co- 
ventry.   May  26. 

Wiggerham,  Thoa..  and  Richard  Saunders,  Birmingham, 
A  le  and  Porter  Merchanto,  and  Coal  Dealera.   BtmekMoek 

tv«?  ^"  T«»Pl«  ••  ^•4ff»oa  k  Co.,  Birmingliam.    Jane  2. 

"  ildgoose,  Gc<>ige,  Macclesfield,  Chester,  Grocer.  Par. 
ntt  k  Co.,  Macclesfield :  Lueat  k  Co.,  Argyle  Stivet, 
Regent  Street.    June  18, 

Worthcn.  Samtial,  Hinckley  Milk,  Drayton.  Salop,  Miller 
and  Com  Dealer.  Blaeketock  k  Co.,  Temple :  Harperk 
Co  ,  Whiwhurch,  Salop.    June  11.  *^  '^ 

Wboitley,  George,  Leeds,  York,  Grocer.  Makimtom  k  Co- 
Temple:  /'odea,  Leeds.    JuneU. 

Wallis,  Will.,  Connaught  Terrace,  Edgw&re  Road,  Middle- 
sex, Boarding  and  Lodging  House  Keeper.  Graca,  0£ 
Ais. ;  Garrait,  Suffolk  Street,  Pall  Mall.    June  16. 

Webb,  Jas.,  Bath,  Tailor  and  Woolleu  Draper.  AMmgtoa 
kCo.,  Bedford  Row:  -BoicAeftor  It  Co.,  Bath.  June  16. 

Walker,  Richard,  BirminEham,  Metallic  Gun  Waddineand 
Percussion  Cap  Manufacturer.  Satyflies,  Birminjphain : 
JIftfneIc  Co., Temple.    June  16. 


Printed  by  Edmuhd  Spbttigux,  «7,  Chancery  Lane,  Lon- 
don I  and  published  by  John  Richards  &  Co..  IM, 
Fleet  Sticet.Londdh.  Pnce.  with  Monthly  Record,  li.; 
and  Stamped,  13d.    Friday,  23d  JTUne,  1837: 


Digitized  by 


Google 


iRtft  UeqdA  0h»tvt^tv* 


SATURDAY,  JULY  1,  1837. 


■■     "    ** fivod mjigh «d Nos 

PerCinet,  ct  neteira  malam  eat,  igiUimis. 


HOMiiT. 


rm  PitESENT  STATE  OP  THE 
SESSION. 


Thk  Session  of  Parliament  which  is  abont 
to  close,  will  not  however  come  to  an  end 
without  some  bills  oif  importance  relating  to 
the  law  being  passed.  The  last  week  has 
shewn  how  much  may  be  done  by  the  motk- 
ing  members  of  the  House ;  and  this  fact 
would  seem  to  shew  the  necessity  in  a 
future  Parliament  of  appointing  a  General 
Law  Committee,  before  which  all  law  bills 
should  first  be  brought^  and  there  discussed^ 
and  when  passed  through  this  ordeal,  be 
proceeded  with  by  the  whole  House.  It  is 
idle  to  suppose  that  either  branch  of  the 
legislature,  where  there  is  a  full  House, 
can  attend  to  the  details  of  a  bill  of  this 
kind.  They  can  discuss  great  questions — 
they  can  settle  great  principles— but  how  is 
it  possible  for  them  to  enter  into  the  details 
of  legal  construction^  or  the  mimtuB  of  legal 
distinctions.  This  Session  of  Parliament 
lias  sufficiently  shewn  this ;  but  in  the  pre- 
sent thin  state  of  the  House  these  matters 
can  be  attended  to,  and  we  shall  certainly  be 
glad  to  see  some  Standing  Committee  ap- 
pointed in  the  next  Parliament  for  the  pur- 
pose which  we  have  mentioned.  It  should 
consist  of  all  the  lawyers  in  the  House,  and 
such  other  membets  as  would  be  most  likely 
to  assist  their  deliberations. 

Having  thrown  out  this  hint,  let  us  see 
what  has  been  done  in  the  present  week. 
We  regret  to  find  that  the  Common  Law 
Officers  Bill  has  passed  the  House  of  Com- 
mons. We  have  repeatedly  adverted  to  this 
hill.  It  professes  to  be  founded  on  the  re- 
port of  the  Commissioners,  but  departs  from 
their  recommendations  in  appointing  three 
^ditional  officers,   for  which  the  suitors 
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must  pay ;  and  it  provides  compensation  for 
most  of  the  present  sinecunsts.  Under  this 
measure  there  will  be  no  relief  at  dl  to  tiie 
public  for  many  years,  and  a  very  inconsider- 
able one  at  any  future  time.  The  whole 
bill  is  a  deception,  and  we  shall  be  much 
disappointed  if  it  passes  the  Lozxis  in  its 
present  shape. 

The  bill  altering  the  law  relating  to  Wills* 
; — by  fJEir  the  most  important  measure  relating 
to  the  law  which  has  been  brought  forward 
in  this  Session, — will  certainly  pass  pretty 
much  in  its  present  shape.  We  have  already 
stated  our  general  approval  of  this  bill,  and 
we  shall  immediately  bring  its  provisions 
before  our  readers,  aldiongh  it  will  not  come 
into  immediate  operation. 

The  measures  of  Lord  John  Russell  for 
the  amelioration  of  the  Criminal  Law,  will 
also,  in  ail  probability,  become  the  law  of 
the  land  in  this  present  Sessbn.  They  will 
not,  we  understand,  be  opposed  in  either 
House. 

The  Imprisonment  for  Debt  Bill  will  be 
proceeded  with,  but  we  very  much  doubt 
whether  it  will  be  carried  through  Parlia- 
ment.  It  needs^  at  any  rate,  minute  atten- 
tion to  all  its  clauses;  and  how  can  this 
now  be  given  ?  Serjeant  Talfourd  has  post- 
poned his  Copyright  Bill  until  the  next  Par- 
liament,  when  it  will  be  introduced  in  a 
more  complete  form.  Captain  Pechell's  Bill, 
extending  the  Jurisdiction  of  the  Sheriff's 
Court,  has  also  been  abandoned. 

There  are  some  other  Bills,  for  the  ftt&te 
of  which  we  refer  our  readers  to  our  weekly 
list ;  and,  indeed,  so  far  as  the  law  is  con- 
cerned, the  present  Session  will  not,  after 
all,  be  an  unimportant  one. 
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The  GrievanceM  of  the  Commishioners  of  Bankrupts. 


THE   GRIEVANCES   OP  THE  COM- 
MISSIONERS OF  BANKRUPl'S.* 


Thb  complaints  which  we  have  for  some 
time  heard  in  professional  circles  as  having 
been  made  by  the  Commissioners   of  the 
Court  of  Bankruptcy,  have  at  last  found  their 
way  to  the  public  in  the  shape  of  the  pre- 
sent pamphlet.     We  are  glad  that  Mr.  Fane 
has  brought  them  forward;  and  we  think 
the  profession  will  at  once  admit  their  vali- 
dity^ although  perhaps  they  are  of  two  deli- 
cate a  nature  to  be  fully  understood  out  of 
our  own  pcUe.    They  are  simply  these  : — 
The  Court  of  Bankruptcy  was  established 
with  much  bustle  and  ceremony.    Its  Judges 
and  Commissioners  were  led  to  expect  that 
they  would  rank  next  after  the  Judges  of  the 
land ;  and  that  this  position  should  not  be 
confined  to  the  Table  of  Precedency,  but 
would  be  carried  through  in  a  complete  and 
handsome  manner.     So  far  as  the  debates 
in  Parliament,  and  even  the  words  of  the 
Bankruptcy  Court  Act  went,  all  was  well ; 
but  no  sooner  had  the  Court  been  formed, 
than  this  apparent  intention  seemed  to  fall 
through.     The  Judges  and  Commissioners 
found  to  their  surprise  that  their  position 
in  their  profession  remained  as  before.     If 
they  happened  to  be  Serjeants,  they  re- 
mained in  their  place  in  Serjeant's   Inn. 
without  gaining  any  step.    If  they  happened 
to  be  Benchers,  they  so  continued  ;  but  if 
they  had  only  stuff  gowns  when  appointed, 
they  remained  still  below  the  dais,  and  were 
not  invited  to  the  Bench.     They  were  not 
even  invited— which  is  not  pressed  by  Mr. 
Fane,  but  which  we  may  mention— to  the 
Chancellor's  breakfast  on  the  first  day  of  term, 
although  we  believe  they  were  at  one  time 
nearly  gaining  this  trifling  distinction.    Now 
all  this  may  not  appear  very  grievous  to 
non-professional  persons,    llie  Chancellor's 
chocolate  is  no  better  than  it  should  be ;  the 
feasts  of  the  Benchers  are  of  no  great  im- 
portance as  feasts ;  but  professional  honours 
and  distinctions  are  dear  to  every  profes« 
sional  man.     This  point  is  well  stated  by 
Mr.  Fane:  — 

*'  Folly,  which  sometimes  calls  itself  phi- 
losophy, uffects  to  despise  the  distinction  of 
rank.  I  pretend  to  no  such  wisdom,  if  tvisdom 
it  be.  1  value  professional  distinctions  for 
their  own  sake;  I  value  them  as  the  just  re- 
wards of  honour  and  industry  ;  but,  if  I  am  in 
a  public  situation,  then  1  Vdlile  them  in  a  ten- 

•  A  Letter,  addressed  to  his  Majesty's  At- 
torney-General, by  C.  Fane,  Esq.,  one  of  the 
Oimmissioners  of  his  Majesty's  Court  of  Bank- 
ruptcy.   Rldgway. 


fold  degree,  as  btinf^  a  means  whereby  I  shall 
be  the  better  enabled  to  perform  mv  public 
duties.    The  mass  of  mankind  canjud^eouly 
throuffh  the  judgment  nf  those  whose  office  it 
is  to  affix  the  stamp  of  authority,  and,  if  the 
stamp  be  withheld,  whatever  may  be  the  sterling 
value,  the  coin  is  not  current.    1  know  indeed 
that  it  may,  and  probal)ly  will  be  contended, 
that  the  withholding  of  any  practical  recogni- 
tion of  the  rank  conferred  by  his  Majesty  upoa 
the  Members  of  the  New  Court,  is  not  attribu- 
table to  his  Majesty's  Government ;  and  that 
although  the  Lord  ChancelUir  and  the  King's 
AtiorneyGeneral  were  parties  to  the  resolution, 
and  sanctioned  it,  they  were  actini;  as  indivi- 
dual members  of  a  private  society,  and  are  not 
responsible  in  their  public  capacity,  for  their 
acts  or  their  votes,  as  such  members.    It  can* 
not,  however,  l>e  successfully  contended,  that 
the  Law  Societies  are  private  societifs ;  they 
are  the  depositaries  of  a  f^reat  public  trust — 
that  of  admittlnffr  or  excluding  the  King's  sub- 
jects  from  practisinj(  as  advocates  in  the  King's 
Courts;   their  possession  of  which  privilege 
involves  a  power  of  taxation,  and  is  the  source 
of  all  their  power,  wealth,  and  consequence  ; 
as  such  depositaries,  they  are  not  a  private  so- 
cietv,  but  a  public  atid  privileged  body,  which 
ought  to   be  in  close  and  intimate  alliance 
with  the  Crown,  and  is  bound,  upon  every  con- 
stitutional  principle,  not  only  not  to  oppose 
or  discountenance,  but  to  sanction  and  support 
every  lawful  act  of  the  crown.     But,  if  this 
arirument  were  not  conclusive,  there  is  another 
which  is  obvious  and  unanswerable  ;  the  con- 
ferring of  professionul  rduk  and  precedency  is 
part  of  the  perogative  of  the  Crown,  and  the 
Crown  can  at  any  moment  issue  such  a  patent 
as  will  be  a  reality,  and  not  an  '  unsubstantial 
nothing.'  " 

Mr.  Fane  does  not  attempt  to  account  for 
the  hardship  of  which  he  complains.  He 
confines  himself  to  stating  it,  and  protesting 
against  it.  He  seems,  however,  to  hint  at 
what  we  will  take  the  liberty  of  mentioning 
plainly.  The  grievances  of  the  Commis- 
sioners spring  from  the  same  cause  which  oc- 
casions all  the  other  grievances  arising  from 
the  present  state  of  the  Inns  of  Court  —the 
irresponsibility  of  the  benchers.  They  may 
do  what  they  please ;  they  may  refuse  pro- 
fessional honours,  or  allow  them,  and  there  is 
no  one  to  call  them  to  account  either  for  their 
profusion  or  niggardliness;  and  although  we 
admit  they  rarely  exercise  their  powers  in 
an  offensive  manner,  yet  the  present  instance 
is  one  which  we  think  shows  that  they 
should  be  controuled.  We  will  state  the 
steps  which  the  Commissioners  have  taken 
in  the  matter:  — 


"  One  of  the  Judges  of  the  New  Court,  who 
happened  to  be  a  member  of  Serjeant's  Ina, 
claimed  to  take  rank  in  that  learned  body  in 
conformity  to  the  provisions  of  the  letters  pa- 
tent.   His  claim  was  rejected  i  and  thus  was 


Digitized  by 


Google 


Where  a  Deed  executed  in  Ignorance  of  Rights,  will  be  set  aside. 


155 


the  first  blow  struck  at  the  respectability  of 
the  New  Institution.  Subsequently,  one  of  the 
Comioiflsionen, — relying  upon  the'plain  words 
of  the  letters  patent,— unaule  to  believe  that 
ikoee  words,  so  evidently  in  conformity  to  the 
public  and  parliamentary  declarations'  of  the 
Kin^a  Government,  could  mean  nothing, — 
thinkinfr  it  possible,  that  the  decision  by  the 
society  of  Serjeant's  Inn  mii^ht  have  pmceedrd 
upon  some  principle  peculiar  to  that  very 
ancient  society,  and  connected  with  its  ancient 
usages, — and  satisfied,  that,  at  all  events,  it  was 
his  duty  to  make  a  formal  claim,*-a(ldres8ed 
himself  to  the  Law  Society,  of  which  he  was  a 
member,  and  preferred  his  claim  to  be  invited 
Co  the  Bench.  His  claim  also  was  rejected, 
and,  as  he  was  informed  by  a  letter  from  his 
Majesty's  Attorney  General,  unamimouslv.  At 
the  commencement  of  the  present  year,  1  also 
determined  to  make  a  formal  application  to  the 
society,  of  which  I  am  a  member.  I  did  so, 
not  because  1  had  any  reason  to  expect  a  fa- 
vourable result,  but  because  I  thought  that 
circumstances  would  occur  in  the  course  of  the 
present  Session  of  Parliament,  which  would 
afford  mean  opportunity  of  bringing  the  whole 
subject  under  the  notice  of  the  legislature  and 
the  Crown  ;  and  I  thought,  that  1  could  not 
uke  any  step  for  that  purpose  with  propriety, 
without  having  previously  made  a  formal  appli- 
cation  to  have  my  apparent  claim  recognized. 
I  therefore  addressed  a  letter  to  the  Lord  Chan- 
cellory who  happened  to  be  the  Treasurer,  and 
therefore  the  Head  of  the  Society  of  Lincoln's 
Inn  for  the  present  year,  ic  which,  afier  cal- 
ling  his  attention  to  the  first  clause  of  the  Court 
of  Bankruptcy  act,  and  the  strong  language 
of  bis  Majesty's  letters  patent,  I  stated  my 
claim  :  and  having  endeavoured  to  enforce  it 
by  arguments  deduced  from  the  usages  of  the 
society,  from  which  I  drew  an  inference  that 
it  was  one  of  their  fundamental  principles  to 
recoinii>Cf  &<  entitled  to  the  place  of  hononr 
within  their  own  circle,  those  members  upon 
whom  the  crown  had  thought  fit  to  bestow 
honour  publicly,  I  requested  an  answer. 

'*  To  this  letter  no  answer  was  returned ;  not, 
lam  sure,  from  any  want  of  courte^^v  in  the 
noble  individual  to  whom  it  was  acidressed, 
but  becauso,  as,  it  may  be  presumed,  the  so- 
ciety felt  that  it  was  easier  to  adhere  to  their 
resolution,  than  to  justify  it." 

We  have  done  our  best  to  endeavour  to 
introduce  a  reform  in  the  Inns  of  Courts  to 
lender  the  Benchers  responsible  for  their 
trust — to  make  the  property  of  these  so- 
cieties available  for  the  objects  for  which 
they  were  founded ;  and  we  have  no  hope  of 
any  better  state  of  things  until  these  points 
are  gained.  Until  then  there  will  be  no 
remedy  for  the  slights  of  which  Mr.  Fane 
so  justly  complains,  which  are  not  more  easily 
endured  at  a  time  when  a  silk  gown  ensures 
a  cnil  to  the  Bench,  and  may  sdmost  be  had 
for  the  asking. 


WHERE  A  DEED,  EXECUTED  IN 
IGNORANCE  OF  RIGHTS,  WILL 
BE  SET  ASIDE. 

When  a  deed,  settling  property,  is  exe- 
cuted by  a  party  in  ignorance  of  his  rights 
and  interests  in  that  property,  a  Court  of 
Equity  will  set  it  aside,  and  it  is  not  neces- 
sary that  there  should  be  any  fraud  existing 
in  the  other  parties  to  the  transaction. 

Thus,  in  the  case  of  Willan  v.  Willan,^ 
an  agreement  was  decreed  to  be  delivered 
up,  by  Lord  Eldon,  C,  on  the  ground,  not  of 
fraud,  but  surprise,  neither  party  under- 
standing the  effect  of  it ;  viz.  a  lease  with 
covenant  for  perpetual  renewal  at  a  fixed 
rent,  of  premises  held  under  a  church  lease, 
renewable  upon  fines  continually  increas- 
ing. 

In  Groves  v.  Perrin^  the  plaintiff  mar- 
ried the  defendant  in  1787.  In  1792  be 
deserted  her  and  her  children,  and  never 
afterwards  contributed  to  their  support. 
The  defendant  lived  with  and  had  been  sup- 
ported by  her  brothers,  ever  since  her  sepa- 
ration from  her  husband,  and  her  conduct 
had  been  irreproachable.  In  October  1827, 
a  deed  was  executed  by  the  plaintiff,  settling 
a  share  of  his  wife's  (the  defendant)  in  some 
property  which  had  come  to  her  by  the 
death  of  a  relation.  The  Vice  Chancellor 
(Sir  L.  Shadieell),  set  aside  the  deed, 
although  there  was  no  evidence  of  fraud,  on 
the  ground  that  there  was  not  a  sufiicient 
disclosure  made  to  the  plaintiff  of  what  he 
was  entitled  to  have. 

The  same  principle  has  been  acted  on  by 
Lord  Brougham,  C,  in  M'Carthy  v.  Decaix,^ 
who  held  that  when  a  person  agreed  to  give 
up  his  claim  to  property  in  favour  of  an- 
other, such  renunciation  would  not  be  sup- 
ported, if  at  the  time  he  was  making  it  he 
was  ignorant  of  his  legal  rights,  and  of  the 
value  of  the  property  renounced, — espe- 
cially if  the  party  with  whom  he  dealt  pos- 
sessed and  kept  back  from  him  better  in*- 
formation  on  the  subject.  ' '  On  the  whole  *' 
said  his  lordship,  "  it  is  sufiiciently  estab- 
lished that  when  Mr.  Taite  agreed  to  give 
up  any  claims  to  his  wife's  fortune,  he  was 
acting  under  a  mispprehcnsion  in  two  most 
material  particulars ;  in  the  first  place,  he 
believed  that  Mrs.  Taite  had  by  law  ceased 
to  be  his  wife, — an  impression  which  seems 
to  have  been  the  main-spring  of  his  libe- 
rality^^and  secondly^  he  was  wholly  igno- 
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rant,  or  rather  he  was  positively  misinformed, 
with  respect  to  the  amount  and  value  of  her 
property ;  and  his  ignorance  was  certainly 
not  shared,  at  least  in  an  equal  degree,  by 
the  parties  with  whom  he  was  dealing. 

It  is  to  be  remembered,  however,  that 
when  family  arrangements  have  been  fairly 
entered  into,  without  concealment  or  imposi- 
tion on  either  side,  although  the  parties 
have  greatly  mistaken  their  rights,  a  Court 
of  Equity  will  not  disturb  the  quiet  which 
is  the  consequence  of  that  agreement.* 


THE  LAW  OF  AITORNEYS. 


ARTICLED  CLERK. 

By  the  6  G.  4,  c.  16,  8.  49,  it  is  enacted, 
that  when  any  person  shall  be  an  apprentice 
to  a  bankrupt  at  the  time  of  issuing  the 
commission  against  him,  the  issuing  of  such 
commission  shall  be  and  enure  as  a  com- 
plete discharge  of  the  indenture  whereby 
such  apprentice  is  bound  to  such  bankrupt ; 
and  if  any  sum  shall  have  been  paid  on  be- 
half of  such  apprentice,  it  shall  be  lawful  to 
prove  for  the  same  under  the  commission, 
according  to  the  time  which  the  apprentice 
has  been  with  the  bankrupt.  It  has  very 
lately  been  decided  that  an  articled  clerk  is 
an  apprentice  within  this  section,  by  Mr. 
Justice  Cross  and  Mr.  Justice  Rose,  Chief 
Judge  Erskine  dissenting.  We  extract  a 
portion  of  the  judgment  of  Sir  George 
Rose : 

"  Abstractedly,  articled  clerks  and  appren 
tices  are  not  creditors  of  their  bankrupt 
master,  under  the  articles  nor  any  of  the  co- 
venants contaiaed  therein ;  there  is  nothing 
wliereon  to  found  a  provable  debt ;  neverthe- 
less, such  persons  as  the  present  petitioners 
have  always,  in  practice,  been  treated  before 
the  commissionerst  as  creditors.  Now  the 
act  is  to  be  construed  beneficially  for  creditors ; 
and  thoutrh  that  applies  to  the  j(eneral  body  of 
the  creditors,  yet  it  removes  out  of  the  way  of 
this  applieaut  the  difficulty  of  being  in  a  situa- 
tion adverse  to  the  estate.  When  the  6  G.  4, 
c.  16,  was  passed,  the  claim  of  an  apprentice  to 
prove  was  universally  admitted.  In  £'<v  parte 
SanHham,  1  Atk.  149,  an  apprentice  asked  to 
have  a  portion  of  his  premium  returned  ;  proof 
was  not  allowed,  but  a  reference  to  the  credi- 
tors as  to  what  sum  should  he  returned  ;  and 
on  a  subsequent  occasion  it  became  necessary 
to  decide  in  a  suit  in  equity  what  portion  of 
the  pretiiium  should  be  returned,  and  it  was 
referred  to  the  master  to  report  how  much 
should  be  returned.  From  thenceforth  it  be- 
came  the  universal  practice  of  the  comoiis- 

d  Gordon  v.  Gordon,  3  Swanst.  463,  and 
cases  there  cited. 


sioners  to  refer  to  the  credit ora'  decision  as  to 
buw  mucii  should  be  allowed.  Such  was  the 
law  and  practice  when  6  G.  4,  c.  16,  passed: 
the  claims  of  apprentices  were  referrea  to  the 
decision  of  the  creditors,  under  the  sanction 
of  the  commii^siouers  What  then  was  the  in- 
tent of  the  6  G.  4,  c.  16,  s.  49  ?  Was^  it  to  in- 
troduce new  law  altoieether,  or  to  give  the 
rommissioners  power  of  settlinfi^  the  amount  at 
once»  without  referring  to  the  creditors  I  Sup- 
pose then  this  question  aro^e  liefore  the  passiofr 
of  the  6  G.  4  ;  then  the  commissioners  would 
have  referred  the  question  to  the  creditors; 
the  act  introduces  no  further  chani^e  than  to 
give  the  commissioners  power  without  refe- 
rence ;  it  therefore  appears  to  me  both  correct 
and  safe  to  construe  the  word  '*  apprentice,"  ia 
s.  49,  as  inclu(!in^  an  articled  clerk.  The 
Court  ought  not  to  make  any  declaration  as  le 
cancelling  the  articles  ;  whatever  may  be  the 
consequence  of  this  Court  declaring  the  peti- 
tioner within  sec.  49.  6uch  conseqaence  ihe 
articled  clerk  is  entitled  to,  without  its  h^\u% 
mentioned  in  the  order."  Ejp  parte  Fusseil,  in 
re  Bush,  3  Mont.  &  Ayr.  6/. 


PROPOSED  ALTERATIONS   IN  THE 
LAW  OF  PARTNERSHIP. 


A  modification  of  the  Law  of  Partner- 
ship has  been  proposed  in  a  pamphlet  by 
Mr.  H.  S.  Chapman,  of  the  Middle  Tem- 
ple, called  "  The  Safety-Pdnciple  of  Joint* 
Stock  Banks  and  other  Companies,"  which 
appears  to  us  to  deserve  some  notice.  Th6 
author  commences  by  stating  that — 

"  According  to  the  Qnglisli  law  of  partoer- 
ship.  every  partner  is  re^pofisible  to  (bird  par- 
ties for  all  the  engagements  of  the  pavtnerabip, 
not  merely  to  the  extent  of  bis  contritmtion  to 
the  common  stock,  but  also  to  the  full  extent 
of  his  separate  estate  or  private  property. 

••  An  agreement  between  two  or  more  part- 
ners may  modify  or  limit  this  liabiliiy  as  fu* 
as  the  relative  position  of  such  partners  towards 
each  other  is  concerned ;  but  in  relattou  to  the 
community  at  large^  the  liability  of  partoera  is 
without  limit. 

"  By  a  special  act  of  the  legislature,  or  by  a 
royal  charter  fwhich  is  an  act  of  one  branch 
of  the  legislature  having  the  force  of  law), 
diis  liability  may  be  limited  to  the  amount  of 
the  capitsd  invested  or  sui»8cribed,  so  chat 
shareholders  are  liable  to  the  amount  of  tbeir 
respective  contributions,  and  no  further.  This 
constitutes  a  nrivileged  trading  corporation, 
properly  so  called. 

"  Without  this  limitation  of  liability,  a  num- 
ber of  individuals  may  associate  together,  as- 
sume the  title  of  a  oorpMration,  and  goverh 
themselves  by  bye-Vawa;  but  tawards  the  pub^ 
lie  ut  large  they  preserve  all  the  features  of  an 
ordinary  partnership.  A  creditor,  unless  the 
a:»8ociation  shall  have  availed  itself  of  the  act 
about  to  be  cited^  may  choose  his  remedy 
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«}l[aiD8l  whomtoever  tmoniif  the  partners  he 
deems  the  richest,  leavinff  that  partner  to 
recover  from  his  co-pariners,  either  at  law  or 
equity^  as  best  he  may  be  able. 

"  llie  act  of  4  &  6  VV.  4,  c.  94,  places  a 
limitation  upon  this  choice  ofl  the  part  ot  the 
creditor*  by  allotTin^  a  joint -stock  company,  or 
asfociation,  on  fiiifiUing  certain  conditions,  to 
*  sue  and  be  sued '  in  the  name  of  one  of  its 
officers,  without  in  any  way  affecting  the  ir//t- 
mate  liability  of  the  'several  partners.  The 
effect  of  this  is  to  relieve  individual  partners 
from  special  actions,  until  the  joint  estate  of 
the  usociation  has  lieen  divided  by  the  cre- 
ditors, after  which  individual  liability  com- 
mences. Thus  whilst  unnecessary  liti|i^tion 
is  avoided,  the  ultimate  security  afforded  by 
the  separate  estate  of  each  partner  is  left  un- 
impaired." 

He  then  proceeds  to  point  out  the  French 
Law  of  Partnership,  so  far  as  relates  to 
what  are  called  Commandite  Associations. 

"Commandite  associations  consist  of  two 
or  more  individuals,  of  whom  one  or  more 
undertake  the  management,  and  are  held  in- 
definitely responsible  for  all  engagements,  as 
in  the  case  of  ordinary  partnerships ;  and  the 
others  are  mere  shareholders,  responsible  only 
to  the  amount  of  their  contributions,  either 
psid  up  or  contracted  to  be  paid  (qu'Us  ont 
vers^  ou  promts  de  verser)  into  the  joint  stock 
of  the  associations. 

**  The  first,  called  eommandM,mtLyhe  desig- 
aated  maoafring  partners ;  and  the  second,  cal- 
led comnMnditair^s^  non- responsible  sharehol- 
ders, or  simply  sbareholdeis. 

"  When  there  are  several  responsible  part- 
sen  {fitmrnnndiUt)  the  association,  as  between 
them  and  the  public,  is  an  ordinary  partner* 
ship;  bur,  as  between  the  non-responsible 
fhareholders  and  the  public,  it  is  a  privileged 
eomnany. 

**  ft  is  an  essential  condition  of  this  species  of 
trading  association,  that  the  non-responsible 
ftock-holder  {e**mmanditatre)  take  no  part  in 
the  management.  If  he  perform  any  act  of 
management  {acts  de  gesthn)  his  responsibility 
ceases  to  be  confined  to  the  amount  of  his  con- 
tribntion ;  he  becomes  liable  indefinitely  for  all 
the  engagements  of  the  association  :  in  other 
words,  he  makes  himself  a  responsible  partner 
—he  ceases  to  be  a  commandiiairet  and  becomes 
a  eommandild. 

"This  rule  is  without  exception.  A  share- 
holder cannot  be  employed  by  the  association 
even  br  power  of  attorney,  and  it  seems  to  be 
a  corollary  from  the  same  rule,  that  a  clerk  or 
servant  cannot  become  a  shareholder  without 
incarring  the  full  responsibility  of  a  manag^g 
partner. 

''  In  order  to  constitute  a  commandite  as- 
sodatioB,  it  is  necessary  that  in  the  deed  of 
association  it  be  agreed  that  such  and  such  of 
the  associates  be  exclnded  from  management, 
and  that  their  risk  be  limited  to  the  amouut 
of  their  respective  contributions.  According 
to  Pardesstts,  the  ablest  French  writer  on  com- 
mercial kw,  this  need  not  be  stated  in  express 


terms,  no  other  explanation  being  necessary 
than  that  such  and  such  are  non-responsible 
shareholders;  that  expression  being  deemed 
sufficient  "without  the  periphrasis  which  it 
would  otherwise  be  uecessary  to  employ." 

"  The  law  of  France  does  not  require  that 
the  deed  (facte)  of  association  be  published. 
It  may,  like  an  ordinary  deed  of  partnership, 
be  executed  in  private,  but  it  is  imperatively 
necessary  that  an  extract  be  published,  stating, 
that  among  the  associates  there  are  so  many 
shareholders  of  limited  responsibility;  but 
without  indicating  their  names.  The  "  extract" 
muse  also  announce  in  what  sums,  or  in  what 
species  of  property  MJects)  their  contributions 
consist,  and  whether  they  have  been  paid  up 
or  still  remain  to  be  paid  up.  If  the  publica- 
tion of  the  extract  be  neglected,  the  association 
is  deemed  an  ordinary  partnership.  {Pardessus, 
iome,  4  hme,  p.  118.) 

"  This  annunciation  is  deemed  by  Pardessusof 
the  highest  importance,  as  it  is  the  only  mode 
of  informing  third  parties,  who  deal  with  the 
association,  that  in  addition  to  the  personal 
responsibility  of  the  managing  partners,  the 
capital  of  the  association  is  composed  of  such 
and  such  sums,  of  which  a  creditor  can  de- 
mand payment  of  the  shareholders,  unless  these 
latter  can  prove  that  they  have  already  paid  up 
the  whole  amount  of  their  contributions.  A 
false  anniuciationis  deemed  an  act  of  swindling 
{une  escroquerie)  and  is  punishable  as  such." 

Mr.  Chapman  recommends  the  adoption 
of  the  principle  of  these  associations  to  all 
kind  of  joint-stock  societies  in  England, 
and  we  think  that  in  many  cases  it  would 
be  useful  to  adopt  the  recommendation. 
He  shews  that  in  tiiose  companies  in  which 
a  large  capital  is  required,  as  well  as  skill, 
the  plan  of  a  union  of  many  shareholders  ia 
highly  advantageous.  Skill,  he  considers  to 
be  the  characteristic  feature  of  private 
traders,  and  capital,  that  of  public  com- 
panies, and  that  "  Commandite  "  associa- 
tiona  may  unite  the  features  of  both ;  and 
he  contends,  particularly,  that  the  plan  may 
be  successfully  applied  to  joint-stock  banks. 

A  Bill  has  just  been  brought  in  by  Mr. 
Potilett  Thomson,  bearing  somewhat  on  thid 
subject,  which  we  shall  notice  at  an  early 
opportunity. 

NEW  BILLS  IN  PARLIAMENT, 


MISTAKES  IN  ACTS. 

This  bill  has  been  brought  in  for  the  pur- 
pose of  correcting  mistaken  references  to  his 
late  Majesty  in  acts  of  this  session  of  parlia- 
ment. It  recites  that  several  acts  were  agreed 
upon  by  the  lords  spiritual  and  temporal,  and 
the  commons  in  this  present  parliament  as- 
sembled^  during  the  reign  of  his  late  Majesty 
King  William  the  Fourth,  of  blessed  memory, 
which  had  not  received  the  Royal  assent  at 
the  tiofie  of  the  demis^  o|  hj^hte  Majesty ; 
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and  thftt  screral  other  acts  and  bills  which 
were  first  moved  during  the  rei)(n  of  his  late 
Majesty  are  yet  under  the  consideration  of 
parliament :  and  that  in  some  of  the  said  actj» 
and  bills  are  recitals,  references,  and  enact- 
ments which  in  words  refer  to  his  Majesty  and 
to  acts  of  his  Majesty's  reij^n,  which  recitals, 
references,  and  enactments  were  proper  at  the 
time  when  the  said  acts  and  hills  were  first 
moved,  but  have  become  incorrect  by  reason 
of  the  accession  of  our  Sovereign  Lady  Vic- 
toria, the  Queen  that  now  is :  and  it  bein; 
expedient  to  guard  against  any  doubt  which 
may  therefrom  arise :  it  is  proposed  to  be  en- 
arted  by  the  Queen's  most  excellent  Majesty, 
by  uod  with  the  advice  and  consent  of  the  lords 
spiritual  and  temporal,  and  lommons  in  this 
present  parliament  assembled,  and  by  the 
authority  of  the  satne. 

That  every  act  of  this  present  session  of  par- 
liament in  which  any  act  of  parliament  passed 
in  the  reign  of  his  late  Majesty  shall  be  re- 
ferred to,  eitHer  by  way  of  recital,  reference, 
enactment,  or  otherwise,  as  if  hi*  Majesty  still 
continued  to  reign,  shall  (te  taken  to  refer  tu 
every  such  last-mentioned  act  of  parliament 
correctly  as  of  the  reign  of  his  late  Majesty, 
and  that  no  such  incorrect  or  mistaken  refer- 
ence as  is  herein-before  recited  shall  in  any- 
wise impeach  or  affect  any  act  of  parliament 
passed  or  to  be  passed  in  this  present  session  of 
parliament,  or  any  clausie  or  provision  thereof. 


CORONERS'   EXPENSES.— REGIS- 
TRATION  ACT. 


To  the  Editor  of  the  Leg^al  Ohterver. 
Sir, 

I  have  read  with  interest  your  remarks,  and 
thotte  of  your  correspondents,  relative  to  the 
Registration  Act^  6  &  7  W.  4,  c.  86,  and  also 
tlie  Coroner's  Expenses  Bill  now  before  Parlia- 
ment; but  I  submit  with  all  deference  ihat  the 
pcincipul  grievance  to  the  coroners  has  been 
overlooked. 

By  sec.  19  of  the  Registration  Act.  it  will  be 
the  duty  of  the  coroner  in  every  case  in  which 
fin  inquest  shall  be  held  on  any  body,  to  give 
the  information  re:iuired  by  such  act  to  the 
Registrar  of  deaths. 

Sect.  28  of  I  he  same  act  enacts,  **  Thjt  every 
person  by  whom  the  information  contained  in 
any  register  of  birth  or  death  under  the  act 
bhall  hiive  lieen  given,  shall  sig^n  his  name,  de- 
scription, and  place  of  aI>ode  in  the  register. 

By  the  Coroner's  Expenses  Bill  now  before 
Parliament,  a  further  allowance,  of  6.f.  8^/.  on 
every  ipquest  is  made  to  the  corouer  (as  I  take 
it)  for  duties  thereby  imposed. 

It  therefore  appears,  that  after  the  1st  of  July 
next,  when  the  Registration  Act  is  expected  to 
come  into  operation,  the  coroner  will  be  re- 
quired, on  every  inquest,  to  give  the  requisite 
information  of  the  death  of  the  person  on  whom 
the  inquest  is  held,  to  the  registrar,  and  sign 
the  register. 

Now,  Sir,  the  coroner  frequently  travels  out 
above  twenty  miW.    Oil  bis  way  home  from 


the  inquest  (should  the  registrar's  office  even 
he  in  his  way  back),  it  will  in  most  eases  l>e  too 
late  to  sign  tae  register,  as  the  office  will  be 
closed.  The  coroner  must,  therefore,  make  a 
second  journey  on  purpose,  perhaps  fifteen  or 
twenty  miles,  td  comply  With  the  formalities  of 
the  Registration  Act.  for  which  he  will  receive 
no  remuneration ;  for  I  contend,  that  the  sum 
of  6.V.  8^.  allowed  by  the  <  oroner's  Expenses 
Bill  is  for  other  duties.  I  am,  therefore,  led 
to  believe  that  it  is  not  generally  known  tiiat 
the  coroner  must,  on  every  inquest,  sign  the 
registrar's  book,  and  therefore  no  reiiiuuera- 
tion  is  providei  for  so  troublesome  a  duty. 

The  Coroner's  Expenses  Bill  is  at  present  he- 
fore  Parliament,  and  allowing  that  the  sum  of 
(>tf.  8//.  extra  is  allowed,  surely  it  is  not  suffi- 
cient to  cover  the  extra  duties  imposed  by  that 
bill,  anti  aUo  a  journey  of  perhaps  fifteen  or 
twenty  miles,  horse-hire,  and  expjpnses. 

Derfty,  A  County  Coroner. 


ON  GRANTING  DEGREES   AT  THE 
LEGAL  EXAMINATION. 


Sir, 

I  entirely  agree  with  your  correspondent 
"  W.  A.,"  in  tlie  propriety  of  allowing  a  series 
of  degrees,  according  to  the  respective  meriu 
of  those  clerks  who  pass  the  examination.  I 
think,  with  him,  that  there  should  be  three 
classes.  In  the  optimr  should  be  arranged,  not 
only  tiiose  who  have  answered  the  greatest 
number  of  questions  correctly,  but  also  those 
who,  in  answering  a  less  number,  perhaps,  have 
shewn  that  they  thoroughly  understood  the 
subject  of  suchquesitions.— in  the  keae  dass 
should  be  arranged  those  who  have  answered 
next  best; — and  a  sttis  class  for  those  who 
have  answered  sufficiently  well  to  ohtain  cer- 
tificates. I  differ,  however,  with  "  W.  A.  "  in 
leaving  it  to  the  option  of  the  candidates  to 
stand  for  honours,  (if  he  mean  by  honors, 
these  proposed  three  classes).  The  classes 
above  mentioned  should  include  all  who  pass, 
and  indeed  be  the  only  mode  bv  which  to  pass. 

With  regard  to  prizes,  (which  should  be 
"Legal  Works"),  let  the  Examiners  award 
prizes  to  the  best  and  second  best  profi- 
cients in  each  branch.  1  tliink  the  Opthne 
class,  will  be  a  sufficient  distinction  for  the 
general  course  Besides,  there  is  this  ad- 
vantage in  the  plan  I  propose,  and  whicU 
may  reconcile,  perhaps,  those  who  have  a  res- 
pectful dread  ot  the  Satis  class.  A  candidate 
may  be  perfect  in  one  branch,  but  al  fault  in 
all  the  rest.  He  doubtlessly  would  be  placed 
in  the  third  class  at  all  events.  Now  if  he 
were  to  obtain  a  prize  on  some  particular 
branch,  it  would  be  satisfactory  both  to  himself 
and  his  friends  to  know  that  there  was  one 
branch  in  which  he  was  most  perfect;  and 
might  it  not  also  be  reasonably  supposed  by 
the  public  chat  it  was  not  from  want  of  ability, 
or  even  attention,  that  he  took  so  low  a  stand* 
but  from  a  lack  of  practice  in  the  other  6rancke* 
in  his  late  master's  office  ? 

W^th  the  submission  of  the  above  proposed 
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mode  to  the  consideration  of  the  Examiners,  I 
woidd  beg  leave  merely  to  suggest  that  with 
respect  to  the  Questions,  there  have  been 
some,  particularly  in  the  last  examination, 
which  1  verily  believe  many  gentleman,  as  able 
in  the  profession  as  the  Examiners  themselves, 
would  have  found  it  difficult  to  answer  with- 
out reference. 

By  the  plan  above  submitted,  not  a  single 
prize-man  might  be  in  the  optime  class,  and 
this  is  no  disadvantage. 

An  Articled  Clerk. 


CANDIDATES  WHO  PASSED  THEIR 
EXAMINATION  • 

Easter  Term,  1837. 


Candidatei'  Names. 
Aclandf  William, 

Ainley,  Edw.  Hobson. 

Aldrick,  Frederick. 

Andrewi,  Thomas. 
Archer,  Edw.  Peter. 
Barrett,  George. 
Beswick,  George. 
Bestvick,  George. 
Beale,  William  John. 
Pell,  Richard. 
Bernard,  John  Fred. 
Brighiwell,  lliomas. 
Broadbent,  Frederick. 
Brook,     James,    the 

Younger. 
Bullock,  George. 
Calvert,  Francis  Wm 
Chester^  Tlios.  Brett. 


Cooiyn,  FitzwiUiam. 
Cooke,  John. 
Cornish,  William,  the 

Younger. 
Corser,  Henry. 
Cottingham,       John 

Gregory. 

Corsham,  Arthur  Joo. 

Cutler,  Charles. 
Denton,  lliomas. 
Dixon,  John  Bond. 

Dolby,  Jesse  Hamer- 

ton. 
Dunn,  William. 
Earle,  George. 
Elliott,  John. 
Falkner,  Henry. 


Attorneys  to  whom 
articled. 

Alfred  Estlin. 

John  Lawford. 

Jonas  Ainley. 

Samuel  Haigh  Ainley. 

John  Chevalier  Cob- 
bold 

Charles  Carter. 

James  Read. 

William  Robert  Hall. 

John  Hesp. 

James  Beswick. 

Thomas  Colemore. 

William  Bell. 

William  Vizard. 

Thomas  Brightwell. 

Kay  Clegg. 

William  Fisher. 

Jas.  Crosland  Penton. 

James  Scarlett  Price. 

Robert  Davies. 

Bernard  John  Walce. 

Sidney  Smith. 

Robert  Aloysins  Wor- 
man. 

John  Finch. 

John  Roger  Rush. 

Edw.  Rich.  Comyn. 

John  Egerton  Ward. 

George  Dennis  John. 

George  Croft  Vernon. 
William  Eaton  Mous- 

ley. 
John  Barber. 
Richard  Parsons* 
George  Johnson. 
Thomas  Leigh. 
Luke  Palfreyman. 
William  James  Ward. 
John  Matthews. 
John  Gregson. 

Leonard  Willan. 
John  Brook. 
Gill  Mounsey. 
Jolia  Fox. 


Candidatft^  Names. 
Foley,  Waiiam  Wal- 
ter. 
Flower,  Edward. 

George.  Thos.Shayle. 
GiUard,  PhUip. 

Gorham.  William. 
Glynes,  Randall. 
Gray,  William. 
Greenwood,  John. 
Hall,  Richard  Wells. 
Hancock,       Richard 

Gustavus. 
Harvey,  Joseph. 
Hassell,  Charles. 
Hetherington,  Wm. 

Holloway,  James  Tho- 
mas Trevelyan. 

Humphreys,  Edward 
Arthur. 

Jenings,  Edmund  J. 

Jenkins,  Rd.  David. 

Kent,  Edwin  Jacksun. 

Lane,  John,  the 
younger. 

Lees,  Henry. 

Long.  Edmund  SlingSr 
by  Drury. 

Lucas,  Thomas. 

iVIarsh,  Richard. 

Marshall,  William. 

Martell,  Etwall  He- 
bard. 

Milne,  John. 

Moodv,  Thomas  Hei^- 
ry  droft. 

Nash,  George  Okey. 

Nicholas,  Richard. 
Otter,  Alfred  William 
Oswell,  Edward. 

Parkinson,  John. 
Parson,  Thomas  Edg- 

combe. 
Parsons,  Ambrose. 


Parsons,  Edward. 

Payne,  Henry  Adol- 

phus  Septimus.* 
Pearson,  John. 


Pocock,  George. 
Rice,  Henry. 

Richardson,  Robert. 
Roberts,  James  Baker. 


Roberts,EdwardHunt. 


Attorntys  to  whom 
articled 

Charles  Richardson. 

Benjamin  Bodenham. 

John  Wickham  Flow- 
er. 

Charles  Tyler. 

JeS'ery  J.  Edwards. 

Charles  Michelraore. 

John  Camell. 

Cbas.  Webster  Glynes. 

William  Gray,  Jun. 

W*illiam  Lake. 

William  Kendall. 

John  Henning. 

John  Combe. 

Charles  SroaUbridge. 

Robert  Phippen. 

John  Mather. 

JohnHolden. 

Stacey  Grimaldi. 

John  PowclL 

Charles  Jeniqgs. 
Lewis  Evans. 
John  Shaw  Leigh. 
Thomas  Hunt 

Edward  Brown. 
Herbert  Sturmy. 

John  Lucas. 
William  Cririe. 
Henry  Marshall. 
George  Pritchard, 

James  Whitehead. 
Thomas  Ridding. 

George  Chapman. 
John  Clayton. 
James  Ralfe. 
Charles  Deaoe. 
Thomas     Longuiville 

Longueville. 
Richard  Tolson. 
George  Easilake. 

Thomas  Freeman. 
Thomas  Hilton  Bot- 

hamley. 
Henry  Parsons. 
John  Fry  Reeves. 
John  Barnett. 

Peter  Bunbrigge  Le 
Hunt. 

John  Moss. 

Edward  Harrison. 

James    Chaldecott 
Sharp. 

George  Platell. 

Cornwall  Baron  Wll- 
son. 

George  Walford  Arm- 
strong. 

John  Smale. 

Henry  Downe  Barton. 
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Cfindidnle*8  N^met, 
Roberta,  Jos^plip 

Qobei^^  Jpsepbj,  jiin^ 

Rodwayjt  Roprland. 
Roscoe,  £dw.  Hcory^ 
8iuiif  Jobn. 
Senior,  Berpard. 

Shattpck,  Joba. 

Simpson,  William* 
SimpsoQ,  Pal^^nive. 
iSpinks,  VVilliam. 
StraDi(way4,   Tboinai 

Henry, 
Tarleton,        Bicban} 

Henry. 


Taylor,  Benjamin  th^ 
younj^er. 

Taylor,  Thomas. 
Tbiinblein-,;  Tbomas. 
Thon^psoii,  Joba  Wil- 
lock. 


Tidcoinbe,JobnJame8 
Toby,       Jobn,     tbe 

younger. 
Toller,  Georjre. 
Tyzack,       Benjaiaii^ 

George. 
Ward,  Joseph. 

Warner,  Isaac 


Watson,  Daniel. 

Welchman,  Robert 
Frederick. 

Wilde,  John  Franfris. 

AVilsoni  Charles. 

Withet'ombe,  William 
Phillips. 

Wood,  Clement  Bad- 
dcley. 

Woodhead,  Jobn. 

Wragge,  Clement  In- 
gl^by. 

Wright,  George  Wal- 
ton. 

Yates,  John  tb^ 
younger. 


Aftorn^s  to,  whom 
tfrtieltti. 

4Qffpb  GdwiM'ds. 

William  Paul,  JHO. 

Richard  Hodges  Car- 
ter. 

Williiicn  Stoike. 

Joshua  Lace, 

Silas  Saal  the  younger. 

Lewis  Ooodin  Settlor. 

Ahel  Jenkins. 

Edward  Welib  HiMrdy. 

Edward  Webb. 

Alfred  SimpsoQ. 

Robert  Crahtristt. 

John  Sniiiks* 

John  Nicbole^t«. 

WiUlam  Welch  Lw. 
Charles  Hunt. 
jQbnWUU&gtoiiTarle- 

lOB. 

John  and  Willam, 
and  William  Henry 
.  Robeson. 

Charles  Cooke. 

W.  Ostler,  Grantham. 

i^boma^      Thompson 

•   the  eldei;. 

Thomas  Tbompao.* 
th^  younger, 

Edward  Murly. 

WiUiam  Hob$on  Fur- 
long. 

John  Hensnian. 

John  Low^ey. 

George  Cat(ell  Green- 
way. 
John  Barney. 
Frederick  Talbot. 
John  Barney. 
Horace  Waisott. 
Tbos.  Samuel  Wright. 

Luke  Freeman. 
Benjamin  Hardwivk- 
Cbarles  Collins. 

John  Ward. 

Riehard  Wormald. 
John  Catiluw. 

Joseph  J<^n  Wright. 

Jobn  Yeates  tbo  eider. 
John  Turner. 
Thomas  Bradsbaw. 


ON  TH?   PUNISHMENT  FQR  BUB- 
OLARY  BlUi. 


Tit  the  Editor  of  The  Legml  Qk^srver, 

Sir, 

I  aliould  be  glad  to  make  some  ObseirattoBs 
on  the  contemplated  alteration  Stt  tbe  piioiaii- 
ment  for  the  oifence  of  burglary  &c.,  the  alter- 
ation  being  to  visit  tbe  burglar  with  less 
severity  in  cases  wliere  the  offence  is  not  ac- 
companied by  viplenee  or  intimidation.  The 
bill  now  before  the  House  of  Comu[ions  for 
Ibat  purpoae,  also  provides  thai  nigbc  sball  be 
considered  to  commenoe  at  nlneo'ciock  in  the 
evening,  and  conclude  at  six  iq  the  morning, 

a  provision  widcb  by  some  has  b^en  approved 
of,  "  because  it  will  removt  very  great  uncer- 
tainty which  often  prevails,  when  tbe  offence 
of  burglary  is  not  discovered  until  after  day- 
light." 

I,  for  one,  could  never  approve  of  that  law 
which  would  md^i  a  milder  punishment  on  a 
burglar,  who  did  not  also  assail  your  life  in 
addition  to  breaking  into  and  plundering  your 
house  (  because  I  look  upon  the  critDe  of  bur- 
^lary  to  be  one  of  the  most  serious,  next  to 
murder,  that  can  be  committed  against  society, 
and  I  consequently  consider  tbe  burglar  as  one 
whose  dangerous  and  lawless  princi^es  are  so 
fully  developed,  as  one  who  has  proved  himself 
to  be  «  wretch,  whose  removal  from  that 
society,  the  lawful  security  of  which  he  has 
so  greatly  outraged,  is  imperatively  required, 
and  one  who  ought  to  be  visited  with  tbe  se- 
verest puniahuent  tbe  law  can  inflietj  short 
of  death. 

The  favourite  argument  (fuU  of  compassion 
for  the  offender,  the  advocates  of  which  seem 
altogether  to  forget  the  sacred  right  of  the 
public  to  tbe  protection  of  the  law;) — the 
imvourlte  argunieat  in  favour  of  a  milder  pu- 
nishment itttng  inflicted  in  cases  of  burgUrv 
without  violence,  is,  that  an  inducement  is 
thereby  held  out  to  the  burglar  to  temper 
his  crime  with  Ai^tdmest!  Such  an  argument,  f 
contend,  is  one  of  a  most  dangerous  tendency. 
In  the  iirstplace,  it  positively  requires  tbe  com* 
mission  oi  itro  diittinct,  but  enormous  crimes; 
vie,  robbery,  and  the  endangering  of  one's  life, 
before  the  robber  can  be  adequately  punished; 
and,  in  tbe  second  place,  it  absurdly  supposes 
that  he^tKise  the  biu*glar  may  not  liav«  offered 
violence  in  nne  instance,  he  will  not  in  another. 
But  [  would  askt  why  was  it  that  the  burglar 
did  not  miirder  astwell  as  rob  you^  Was  tt  a 
humaae  fading  towards  you  which  restrained 
his  band  ?  Was  it  that  he  was  aware  that  a 
milder  pimiahment  awaited  him  in  ease  of  de- 
tection I  Was  it  not  rather  because  ptuder, 
and  not  iniutfder,  was  bis  principal  object, 
which  be  accoioplished  withontany  oppositioBk 
wherefore  violence  was  unnecessary  ?  Instead 
therefore,  of  at  once  giving  tbe  enlprit  credit 
for  humanity  in  his  criminu  career,  we  shoald 
rather  ask  ouraelves,  whether,  had  he  been  f#- 
sistcd,  he  Avould  have  behaved  in  tbe  same 
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leDieDt  nanoer  ?  or  whether  he  would  not  have 
used  tfiijf  decree  of  Tiolenee  sooaer  than  be 
defeated  or  captored. 

What  merti  is  there  ia  the  conduct  of  the 
wretch  who  makes  a  nocturnal  entry  into  vour 
kottse*  and,  finding  its  inmates  oTcraweo  by 
bis  fcry  presence,  or  perhaps  perfectly  defence- 
Ie8s*--a8  defenceless  as  sleep,  the  irnsfre  of 
death,  could  make  ihem  ; — ^what  merit  to  be 
entitled  to  a  mitif^ed  punishment  has  such  a 
wretph,  who,  under  such  circumstances,  plun- 
ders your  property,  but  spares  your  life  ?  Last 
week  a  burglarions  robbery  was  committed  in 
the  dwetlingr  house  of  the  writer,  and  It  was 
cither  lus  gSod  or  bad  lock  not  to  be  disturbed 
by  the  borfflars,  who  helped  themselves  to 
whatever  property  they  pleased  to  take.  There 
was,  therefore,  no  sucn  violence  or  intimida- 
tion as,  under  tlie  "improved  law,''  would 
deprive  the  offenders  of  a  mitigated  punish- 
laeai ;  and  should  they  become  convicted 
onder  that  law,  one  may  expect  the  judge  on 
passiDg  sentence,  to  address  the  prisoners  thus  : 
*'  V«jh  have  committed  an  offence  which,  until 
lately,  was  punishnble  by  transportatiou  for 
life,  but  I  must  inform  you  that  by  virtue  of  a 
recent  act  of  parliament,  you  will  escape  with 
a  comparatively  light  puuishmenf,  r/0.  five 
yean  imprisonment.  Now,  prisoners,  you  will 
pbsenre  that  you  are  entitlea  to  this  mitigated 
punishment  in  consequence  of  the  moile  in 
which  yov  committed  the  burglary;  in  which 
there  was  so  much  soavHer^  (you  know  best 
whether  there  larked  much  forHter  in  re) ; 
yon  were  so  humane,  (as  no  one  opposed  yon) 
to  break  into  the  house,  and  sieal  the  property, 
without  murdering  or  otherwise  grossly  ill- 
treating  the  owner !  Bear  that  in  mind,  as  I 
am  anxious  that  persons  of  yonr  character 
should  be  generally  acquainted  with  the  pro- 
visions of  the  act  to  which  I  have  alluded,  in 
order  that  you  may  carry  out  its  spirit  into 
operation,  by  which  means,  in  time,  we  may 
have  a  very  humane  and  gentlemanly  race  u'f 
highwaymen  and  burglars,  fiear  in  mind,  I 
repeat,  the  importance  which  the  legislature 
attaches  to  the  mode  of  committing  a  burglary, 
the  observance  of  which  will  be  of  so  much 
bote&t  to  you,  after  the  expiration  of  your 
fn%  yean  of  imprisonment ;  for  I  cannot  sup- 

rise  that  imprisonment  will  purify  your  morals; 
cannot  indulge  the  hope  that  }*ou  will  lie 
discharged  reformed  characten,  and  abandon 
the  practice  of  robbing,  &c.— -Mind,  therefore, 
in  aay  future  enterprise  of  this  description, 
whatever  part  of  the  country  you  may  visit, — 
mind,  I  aay,  that  you  use  no  violence  or  inti- 
midation to  the  party  whom  you  may  rob, 
either  id  his  house  or  on  the  highway.  You 
iviil  doubtless  go  in  numbere,  and  armed,  but 
don't  produce  your  pistols,  as  that  might  be 
considered  '  snttmidation  if"  rather  use  some 
such  kagoage  as  this,  '  My  dear  sir,  or  dear 
madam,  fttvour  110  with  yolir  money,  hc^*  but 
sbottld  anything  like  reristtimoe  be  offered, 
should  the  victim  be  bold  enough  even  to  sa^, 
'  I  wish  you  may  get  it/  then,  of  course,  it 
will  be  for  you  to  determine  whether  you  will 
^  take  nothing  ^y  your  motion/  and  quietly 


retreat,  or  call  in  aid  yrour  pistols,  and  use 
'personal  violence  and  intimidation,'  where- 
by you  \i*iU  forfeit  the  benefit  of  the  mild  pro- 
visions of  that  act  by  which  you  are  entitled 
to  the  mitigated  sentence  now  passed  upon 
you.  In  conclusion,  I  would  sav  a  word  with 
especial  reference  to  the  prohatife  case  of  you 
or  such  characters  committing  robberies  on  the 
person,  or  at  the  dwellings  of,  old  ladies  or 
other  defenceless  individuals  ;  and  from  what 
I  have  already  said,  1  hope  in  such  cases  you 
will  see  the  utter  absurdity  (not  for  their  sakes, 
hut  for  your  own,)  and  how  unnecessary  it  is, 
that  you  should  use  violence ;  they — poor, 
frightened,  helpless  creatures — will  gladly  give 
up  all  they  have,  with  which  yuu  will  quietly 
escape,  and  in  case  of  detection,  you  will  expe- 
rience the  benefit  of  observing  my  advice,  in  the 
mildness  of  the  sentence  to  which  you  will 
be  entitled  I" 

With  regard  to  the  very  great  uncertainty 
which  it  has  been  supposed  would  be  removed 
by  defining  the  beginning  and  end  of  nighr, 
and  which  has  the  nppearnnce  of  an  improve- 
ment, I  would  observe  that  the  alteration,  to 
be  good  for  anything,  should  have  abolished 
the  present  subtle  definition  of  the  crime  of 
burglary,  in  order  to  constitute  which,  the 
otfence  must  be  done  in  the  night,  or,  under 
the  "  improved  law,"  between  nine  iu  the 
evening  and  six  in  the  morning.  In  the  name 
of  common  sense,  why  should  not  the  crime 
(as  is  the  intent)  be  the  same,  whether  com- 
mitted ten  minutes  before  or  ten  minutes  after 
nine  in  the  evening — at  half-past  six  in  the 
morning,  or  half  past  five  ?  How  is  the  very 
great  uncertainty  removed  by  the  *'  improved 
law,"  '*  when  the  burglary  is  not  discovered  un- 
til after  day  light,"  say  ten  o'clock  in  the  day  ? 
Might  not  it  be  as  uncertain  as  ever  whether 
the  burglary  was  committed  before  six  or  after  ? 
J  therefore  say,  let  housebreaking  be  burglary, 
(in  accordance  with  the  etymology  oif  the 
word.)  whether  done  in  the  day  or  the  night ; 
and  then,  but  not  otherwise,  you  will  effectually 
remove  the  very  great  uncertainty  which  it  is 
the  object  of  the  "  improved  law,"  to  get  rid 
of.  A  man  can  always  prove  that  his  house 
has  been  forcibly  entered,  though  possiitly  h^ 
could  not  prove  whether  the  entry  was  effecte 
during  the  night,  according  to  the  legal  defi- 
nition of  that  portion  ot  time.  It  is  considered 
that  a  nocturnal  breaking  open  of  your  house^ 
is  a  more  serious  offence  than  if  done  in  the 
day.  So  It  may  be :  but,  surely,  both  offences 
are  as  atrocious  as  tney  well  can  be,  and  should 
be  punished  with  equal  severity.  The  day 
housebreaker  prefers  the  day  for  some  good 
reason  of  his  own.  not  because  it  is  less  cri- 
minal in  the  eye  of  the  law ;  and,  at  all  events, 
he  is  the  most  impudent  of  the  two  characters, 
inasmuch  as  he  does  that  in  broad  daylight 
which  other  more  modest  vagabonds  would 
do  in  the  dark.  But  wherefore  should  it  be 
deemed  essential  to  burglary,  that  it  should  be 
committed  in  the  night  r  Why  should  it  signify 
which  hemisphere  the  sun  is  shining  upon? 
What  should  we  think  of  a  lei^ibUior  who 
gravely  proposed  that  it  shoidd^bjg  css^qitial  to 
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constitute  highway  robbery,  that  it  be  com- 
mitted in  the  m^\\l  ?  To  determine  the  nature 
of  the  crime  according  to  whether  it  was  light 
or  darky  is  a  manifest  absurdity,  as  the  day 
housebreaker  developes  a  character  and  prin- 
ciples quite  as  depraved  as  the  night  house- 
breaker, to  which  class  he  clearly  belongs,  and 
douhtless,  should  opportunity  offer,  would  not 
hesitate  to  rob  by  night  as  well  as  by  day.  I 
suspect  that  those  legislators  who  chieflv  reside 
in  the  metropolis,  or  large  towns,  or,  if  in  the 
country,  have  a  house  which  is  literally,  as  well 
as  figuratively,  '* a  castle"  to  reside  in,  and 
protected  as  such,  do  not  sufficiently  bear  in 
mind  the  lonely  and  unprotected  state  of 
thousands  of  country  habitations,— the  solitary 
cottage,  or  farm  house,  where  it  often  happens 
that  all  the  property  is  left  unprotected  during 
the  day,  the  occupiers  having  gone  to  their 
labours  in  the  field ;  or  it  is  perhaps  left  in 
the  care  of  an  old  or  infirm  person.  Is  not 
such  property  more  exposed  to  depredation  in 
the  day  than  in  the  night,  when  the  owner  and 
his  servants  have  returned  home,  and  have  a 
chance  of  protecting  it  ?  Should  it  not  be 
burglary,  forcibly  to  enter  and  rob  that  house 
in  tbe  day  time  ? 

T.P. 
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IrOrd  Cf^ancrllor'ir  Caurt. 

PRACTICK   IN    BANKRUPTCY. — RIGHT  OF  COM- 
MISSIONERS. 

^  fiat  ftfffittut  n  bankrupt  in  the  country  teas 
directed  to  commissioners,  not  in  the  list 
for  the  district  leithin  which  the  bankrupt 
traded,  on  the  ground  that  the  comntiS" 
sioners  in  that  list,  were  creditors  of  the 
bankrupt,  which  was  not  the  fact,  Th^ 
Court  superseded  that  fiat,  and  ordered 
another  to  he  issued,  directed  to  the  proper 
district  list  of  commissioners. 

This  was  a  complaint  on  behalf  of  country 
commissioners  of  bankrupt,  of  an  irregularity 
on  the  part  of  a  solicitor  in  the  country  and  his 
town  agent,  in  obtaining  a  fat  in  bankruptcy, 
i^ainst  a  trader  who  carried  on  business  m 
Kidderminster,  and  became  bankrupt  there,  to 
be  directed  to  commissioners  of  the  Worces- 
ter district  list,  instead  of  those  of  the  Kidder- 
minster and  Stourbridge  district. 

Mr.  Bethell  said,  he  was  instructed  to  state 
the  complaint  of  the  commissioners  of  the  last- 
mentioned  list.  The  Court  was  aware  that 
the  Judges  of  assize,  soon  after  the  passing  of 
the  Court  of  Bankruptcy  Act,  made  out  for 
the  Lord  Chancellor,  by  his  directions,  lists  of 
barristers  and  solicitors  properly  qualified  for 
executing  fiats  in  bankruptcy  in  the  country, 
within  the  districts  in  whicn  they  and  the 
bankrupts  respectively  resided ;  and  there  was  a 
clause  in  tlie  act  1  8e  2  W.  4,  c.  56,  providing, 
that  tp  those  only  should  ?Xi  fiats  be  directed, 


unless  for  some  sufficient  cause  to  the  contrary. 
There  was  a  list  of  seven,— two  barristers  and 
five  solicitors, — for  executiog^/x  in  the  united 
districts  of  Kidderminster  and  Stourbridge, 
and  to  them  in  the  first  instance  was  direcied 
Vkfiat  against  a  bankrupt  of  the  name  of  Evan«, 
residing  in  Kidderminster.  The  direction  of 
that  fiat  was  afterwards  changed  to  the  com- 
missioners of  the  Worcester  ibt,  on  the  ground 
that  the  majority  of  the  commissioners  of  the 
proper  district  list  were  creditors  of  the  bank* 
ru{>t,  and  that  the  maiority  of  the  creditors 
resid^  at  Worcester.  The  town  agent  of  the 
country  solicitor  made  the  usual  affidavit  of 
these  facts,  upon  the  instructions  received  from 
the  country  solicitor,  who  did  not  venture  on 
such  an  affidavit  himself,  when  he  had  bespoke 
the  fiat  a  few  days  before  in  London.  The 
facu,  besides,  were  not  true,  for  only  two  of  the 
seven  commissioners  of  the  Kidderminster  and 
Stourbridge  list  were  creditors  of  the  bank- 
rupt in  a  trifling  amount ;  and  the  only  credi- 
tor  living  at  Worcester  was  the  country  solid, 
tor  himself.  But  it  seemed  to  be  more  con* 
venient  to  that  solicitor  to  prosecute  the^i  at 
Worcester.  This  was  only  one  of  several 
instances  that  had  lately  occurred  of  this  im- 
proper practice. 

Air.  If'igTam  and  Mr.  K,  Parker  Jor  the  conn- 
try  solicitor,  and  Mr.  J,  Russel,  for  the  town 
agent.— The  country  solicitor  himself,  the 
petitioning  creditor,  was  the  largest  creditor  of 
the  bankrupt,  and  therefore  it  was  true  that 
the  principal  creditor  lived  at  Worcester,  ft 
was  admitted,  that  two  of  tlie  seven  commis- 
sioners were  disqualified,  according  to  the  or- 
ders of  the  Court  of  1817,  by  being  creditors  of 
the  bankrupt,  and  five  of  the  seven  lived  at 
Stourbridge,  which  was  seven  miles  from 
Kidderminster.  One  of  the  commissionen 
was  interested  in  supporting  a  deed,  which  it 
would  be  for  the  benefit  of  the  estate  to  set 
aside.  There  was  nothing  in  the  Act  of  Par- 
liament  rendering  it  imperative  to  direct  a 
fiat  to  any  particular  commissioners,  and  the 
directing  of  it  was  always  to  be  governed  by 
circumstances,  and  by  ascertaining  what  was 
most  beneficial  for  the  estate.  The  town 
agent  was,  at  all  events,  free  from  all  blame. 
They  cited  the  order  of  <:ourt  of  the  25th  of 
July,  and  the  cases  Ew  parte  Ward^^  and  Em 
parte  HiU> 

The  Lord  Chancellor.-^Tht  14th  section  of 
the  act  1  &2  Wm.  4,  c.  66,  enacted,  that  the 
fiats  be  directed  to  the  commissioners  of  the 
district,  and  to  no  other  person.  It  appeared 
to  him  that  the  fiat  in  this  case  was  directed 
to  a  diflferent  list,  to  suit  the  convenience  of 
the  solicitor  in  the  countnf,  and  that,  too, 
on  a  misrepresentation  of  facts.  He  acquit- 
ted the  town  agent  of  any  intention  to  state 
in  his  affidavit  what  he  did  not  believe  to 
be  true;  but  he  should  say  that  he  acted 
rather  inconsistently  in  stating  facts  of  which 
he  had  no  knowledge,  except  from  the  instmc- 
tions  of  the  country  client,  and  which  turned 
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ont  to  be  unfounded.  Tlie  4Coart  would  see 
that  parties  js^niliy  of  such  imposition  00  the 
Court,  should  not  derive  advantage  from  their 
mi^rppresentation.  He  would  therefore  order 
xhefiitl  to  be  superseded,  and  a  nevfjiat  issued 
10  the  proper  district  commissioners,  the  pro- 
ceeding to  be  taken  up  at  their  present  stai^e, 
in  order  to  save  expense  to  the  estate.  The 
maiirr  having  been  brouj^ht  before  the  Court 
CD  a  mere  verbal  complaint,  and  not  on  peti- 
tion, he  wonld  say  nothing  as  to  costs. 

/n  the  matter  0/  Evans,  June  Sd  and  17th» 
1837. 


[Before  the  Four  Judges.] 

SHERIFF. 

//  seeme  that  where  a  man  is  lawfully  tahen 
by  the  sheriff  under  the  authority  of  a  ttrit 
of  attachment  for  contempt,  issuing  out  of 
Chancery,  but  is  detained  in  custody  after 
he  has  become  by  the  rules  imposed  by  the 
II  Geo.  4,  and  I  fT,  4,  c.  36,*.  II,  entitled 
to  his  discharge,  trespass  trill  not  lie  against 
the  sheriff  for  such  a  detainer;  but  the 
party* s  remedy,  if  any,  must  be  by  an  ac- 
tion on  the  case.    M  all  events  the  sheriff 
in  such  a  case  cannot  be  treated  as  a  tres- 
passer ab  initio. 
j49  there  are  two  classes  of  cases  of  contempt 
mentioned  in  the  statute,  and  as  the  provi- 
sions relating  to  them  differ  from    each 
other,  the  party  claiming  to  be  discharged 
must  give  distinct  notice  to  the  sheriff^  of 
the  sort  of  contempt  for  which  he  has  been 
imprisoned,   and  of  the  matter  in  conse- 
quence of  which  he  is  entitled  to  his  dis- 
charge. 
Demurrer  to  a  replication.  The  declaration, 
which  was  in  trespass,  stated  an  assat^lt  and 
false  imprisonment.    Plea,  as  to  the  assault 
and  fiEdse  imprisonment,  that  before  and  at  the 
time  when,  &c.,  there  issued  out  of  the  Court 
of  Chancery,  a  certain  writ  called  a  writ  of 
attachment,  against  the  said  plaintiff  and  an- 
other person,  which  said  writ  was  directed  to 
the  defendant  as  sheriff  of  Hull ;  and  that  he 
the  said  defendant  as  such  sheriff,  took  the 
plaintiff,&c.    Replication,  setting  forth  the  na- 
ture of  the  contempt  for  which  the  attachment 
ifstied,  and  alleging  a  statutory  order  in  the 
Court  of  Chancery,  by  which,  it  the  pluntiff  in 
the  suit  in  that  Court  did  not  take  certain  pro- 
ceedings within  thirty  days  after  the  issuing  of 
snch  attachment,  the  defendant  in  the  suit  be- 
came entitled  to  his  discharge.    It  then  al- 
leged that  in  the  suit  in  which  the  present 
plaintiff  had  been  defendant  in  Chancery,  such 
proceedings  were  not  taken  within  the  time 
limited,  wherel^  the  present  pluntiff  became 
entitled  to  his  discharge ;  that  he  demanded  to 
to  be  discharged,  but  that  the  defendant  re- 
fased  to  ctischarge  him.    Demurrer  and  join- 
der. 

Mr.  R.  F.  Richards,  in  support  of  the  de- 
inurrer.— The  defendant  here  cannpt  be  made 


a  trespasser  ab  initio,  by  relation  to  what  is 
done  by  him  after  the  first  arrest.  Neither  can 
he  be  a  trespasser  at  all^  and  the  form  of  this 
action  is  misconceived.  The  remedy  of  the 
plaintiff,  if  any,  ought  to  be  by  an  action  on 
the  case.  The  replication  sets  torth  an  attach- 
ment, said  to  be  issued  for  a  particular  cause. 
It  was  an  attachment  which  proceeded  on  the 
II  G.  4,  and  1  W.  4,  c.  36,  s.  16,  rule  5.  By 
that  statutory  rule  it  is  enacted,  that  "  if  the 
defendant  under  process  of  contempt  for  not 
appearing,  or  not  answering,  be  in  actual  cus- 
tody, ana  shall  not  have  been  sooner  brought 
to  tne  bar  of  the  Court  under  process  to  an- 
swer bis  contempt,  the  plaintiff,  if  the  contempt 
be  not  sooner  cleared,  shall  bring  the  defen- 
dant by  habeas  corpus  to  the  bar  of  the  Court 
within  30  dajrs  from  the  time  of  his  being  ae- 
tuaUy  in  custody  upon  process  of  contempt; 
and  m  case  any  such  defendant  shall  not  be 
brought  to  the  bar  of  the  Court  within  the 
respective  times  aforesaid,  the  sheriff,  &c.,  in 
whose  custody  he  shall  be,  shall  thereupon 
discharge  him  out  of  custody  without  payment 
by  him  of  the  costs  of  contempt."  In  this  case 
therefore,  two  questions  arise : — first,  whether, 
in  any  new  whatever,  the  sheriff  is  bound  to 
discharge  a  prisoner  in  his  custody  for  con- 
tempt, without  an  order  from  the  Court,  for 
contempt  of  which  he  is  in  custody,  or  at 
least  without  some  application  being  made  to 
the  Court  for  that  purpose;  and  secondly, 
whether  he  ought  not  to  have  notice,  and  if  so, 
whether  the  proper  remedy  in  this  instance, 
would  not  be  case,  insteaa  of  trespass.  The 
replication  here,  though  it  states  the  cause  for 
which  the  attachment  issued,  does  not  shew 
that  the  attachment  had  been  set  aside,  nor 
does  it  state  that  the  defendant  had  notice  of 
the  cause  of  the  attachment,  llie  18th  rule 
under  the  same  section,  shews  that  the  statute 
contemplated  that  the  prisoner  entitled  to  his 
discharge  should  apply  to  the  Court  to  direct 
it.  No  such  application  was  made  in  this  case, 
and  the  sheriff  of  his  own  authority  had  no  ^ 
power  to  discbarge  a  person  who  was  com- 
mitted to  his  custody  for  contempt.  The  pur- 
port of  this  replication  is  to  make  the  shenff  a 
trespasser  ab  initio.  That  cannot  be  done 
without  the  replication  distinctly  shewing  the 
fact  of  the  abuse.  See  Sijs  Carpenters'  case.* 
That  has  not  been  done  here.  The  case  of 
Crozer  v.  Pilling,^  clearly  recognizes  the  doc 
trine  that  a  sheriff  cannot  discharge  a  prisoner 
except  upon  some  act  of  the  Court,  or  of  the 
party  at  whose  suit  that  prisoner  is  in  custody. 
This  was  a  mere  non-feasance  of  the  sheriff, 
and  trespass  will  not  lie  for  a  non-feasance. 
The  pluntiff  should  have  new  assigned  the  ex- 
cess of  authority  in  the  detainer.  Gates  y. 
Bayley,^  was  a  stronger  case  than  the  present. 
There  the  defendant  had  impounded  cattle, 
and  impounded  them  in  so  small  a  place  that 
one  of  them  died.  Trespass  was  brouji^ht,  and 
the  defendant  justified  the  impounding,  the 
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cattle  bein^  damage  feasant,  and  the  Court 
held  that  the  luetification  was  good  as  to  the 
tresoass,  which  would  not  lie  for  the  dying  of 
the  beast.  This  case  is  not  tike  fFintertuntrne 
T.  Morgan,^  but  even  there  the  defendant  was 
not  held  a  trespasser  ab  initio,  A  man  is  en- 
titled to  his  discharge,  if  a  declaration  is  not 
delivered  agiunst  him  within  a  certain  time ; 
yet  a  sheriff  who  kept  him  after  that  time  would 
not  he  a  trespasser,  nor  would  he  become  so 
till  after  a  writ  of  iupertedeus  had  been  served 
on  him.  No  matter  how  irregular  a  judgment 
may  be,  it  will  protect  a  sheriff  who  detains  a 
defendant  under  it,  until  it  has  been  set  aside, 
and  he  has  had  notice  of  it. 

Mr.  HurUton,  in  support  of  the  plea. — ^This 
form  of  action  has  been  properly  adopted,  if 
the  sheriff  is  bound  to  discharge  the  plaintiff 
at  the  expiration  of  the  time  limited.    Js  he 
bound  to  do  so?     The  words  of  the  rule 
are  distinct  and  positive,  and  there  is  no  men- 
tion in  it  of  any  application  to  the  Court. 
The  other  rules,  which  mention  an  applica- 
tion  to   the  Court,    are  applicable    only  to 
particular  cases  which  do  not  resemble  the 
present.    These  rules  have  received  the  con- 
struction  of  the  Vice  ChanceUor  in  the  case  of 
In  re  Dunn,    That  case  is  not  yet  reported, 
but  the  statement  of  it  br  Mr.  ^>imons,  the  re- 
porter of  that  Court, — which  statement  is  fully 
confirmed  by  Mr.  Torriano,  who  was  counsel  in 
it, — ^is,that  an  application  was  made  to  the  Vice 
Chancellor,  under  circumstances  exactly  si- 
milar to  the  present,  for  an  order  for  the  dis- 
charge of  a  prisoner ;  but  his  Honor  saw  that 
an  order  was  not  necessary,  for  that  the  sheriff 
would  be  bound  to  discharge  the  prisoner  at 
the  end  of  the  time  limited,  or  would  be  liable 
to  an  action.    That  opinion  of  the  Vice  Chan- 
cellor is  not  exactly  an  authority  to  govern  the 
present  case,  but  It  is  an  opinion  which  this 
Court  will  treat  with  great  respect.    In  a  com- 
mon case,  the  order  of  the  plaintiff  to  the 
fheriff  to  discharge    the  defendant  is  suffi. 
cient ;  and  the  sheriff  cannot  after  the  receipt 
of  that  order  detain  the  defendant,  or  he  will 
be  liable  to  an  action.     There  is  no  necessity 
m  such  a  case  for  an  application  to  the  Court ; 
jkpT  is  there  any  necessity  for  it  here.     The 
rule  in  the  statute  is  in  effect  a  command,  like 
the  order  from  a  plaintiff.      The  force  of  the 
writ  was  spent,  and  the  authority  of  the  sheriff 
was  gone  at  the  end  of  the  time 'limited.    The 
effect  of  the  King's  writ  for  the  delivery  of  a 

Prisoner  is  stated  in  the  Second  Institute.® 
'his  statvte  has  the  same  effect.  As  to  the 
want  of  notice  of  the  cause  of  comnritment, 
the  defendant's  own  plea  shews  that  it  was  for 
contenvpt,  and  the  plaintiff  alleges  a  demand 
to  be  diechar^d,  and  a  refusal  on  the  part  of 
the  sheriff.  The  sheriff  was  therefore  guilty  of 
more  than  a  mere  nonfeasance.  There  could 
))e  no  new  assi^ment  here,  for  the  plea  justi- 
fies the  whole  unprisonment.    There  can  only 
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be  a  new  assignment  where  the  plaintiff  relies 
on  a  cause  of  action  different  to  that  to  which 
the  plea  applies.'  [Lord  Denmon,  C.  J.— Have 
you  looked  at  the  case  of  Salmon  v.  PercevalH 
That  was  a  case  of  trespass  against  the  serieant 
at  mace  of  the  city,  and  he  pleaded  a  special 
justification  on  arrest,  under  warrant  in  execu- 
tion  of  his  oflice  :  the  plaintiff  replied  that  he 
tendered  sufficient  bail,  and  that  the  defendant 
then  refused  to  discharge  him ;  and  it  was  there 
held  that  on  this  replication  the  remedy  (if 
any)  was  case,  and  not  trespass.]  That  was  a 
mere  case  of  breach  of  duty— here  the  sheriff 
has  been  guUty  of  a  disobedience  of  the  provi- 
sions  of  a  statute. 

Lord  Denman,  C.  J.— This  action  cannot  be 
mawtained  in  its  present  form.  It  should  have 
been  in  case.  The  decision  in  the  case  in  Croke 
is  an  authority  on  that  point.  It  may  be  true  as 
a  general  proposition,  that  when  the  law  con- 
signs one  man  to  the  custody  of  another,  that 
other  ought  to  know  when  that  custody  is  at 
an  end.  But  in  the  present  case  that  was  a 
matter  depending  not  on  any  thing  within  the 
defendant'^s  knowledge;  and  if  he  had  taken 
upon  himself  to  discharge  the  plaintiff,  he 
might  have  acted  prematurely,  and  might  have 
rendered  himself  liable  to  be  proceeded  against 
for  so  doing.  Under  the  circumstances  of  this 
case,  the  defendant  has  done  nothing  to  render 
himself  a  trespasser. 

Mr.  Justice  Lialedale.^This  action  is  not 
maintainable,  but  at  all  events  the  replication 
18  improper.  The  Six  Carpenters*  Case  shews 
that  when  a  person  has  authority  to  do  an  act, 
if  he  abuses  his  lawful  authority,  trespass  may 
be  inaintained  against  him,  for  by  such  abuse 
of  his  authority  he  becomes  a  trespasser  ah 
initio ;  but  that  case  does  not  apply  here,  for 
the  sheriff  did  not  abuse  his  authority.  It 
does  not  appear  here  that  the  sheriff  had  any 
notice  what  the  nature  of  this  contempt  was. 
By  the  provisions  of  the  rule  that  have  been 
referred  to,  the  sheriff  must  in  certain  cases  of 
contempt  discharge  within  thirty  days  after  ar- 
rest; but  there  is  nothing  here  to  shew  that 
the  sheriff  had  notice  that  the  contempt  for 
which  this  party  was  arrested  was  a  case  of 
that  sort.  This  plaintiff  ought  to  have  shewn 
that  the  sheriff  knew  it  to  be  so,  before  he  could 
make  the  sheriff  answerable. 

Mr.  Justice /»af/w«.— The  declaration  here 
IS  m  the  general  form.  It  does  not  state  that 
the  defendant  kept  and  detained  the  plaintiff 
improperly.  Then  after  the  plea,  which  sets 
yp  a  special  justification,  on  a  writ  issuing  out 
of  Chancenr,  the  replication  does  not  say  "  I 
have  brought  the  action  on  account  of  the  tres- 
passes justified  in  the  plea,"  but  treats  the  de. 
fendant  as  a  trespasser,  ab  initio.  I  doubt 
whether  in  such  a  case  as  the  present,  trespass 
wiU  lie  at  all;  but  certainly  it  will  not  lie 
against  the  defendant  as  a  trespasser,  ab  initio. 
I  agree  with  my  brother  Littiedale,  that  there 
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beiD^  two  distinct  classes  of  causes  of  con- 
tempt, the  sberiff  is  not  bound  to  know  for 
which  the  defendant  is  committed,  and  that 
the  plaintiff  must  shew  him  to  have  had  notice 
of  the  particular  cause  before  he  can  be  ren- 
dered a  trespasser.  The  party  who  seeks  to 
be  dischai^ed  ought  to  inform  the  sheriff  that 
be  is  in  custody  for  a  contempt  of  such  a  nature 
that  he  will  be  entitled  to  bis  dischar^i^e  after  the 
expiration  of  thirty  days.  Here  he  did  nothing 
of  that  sort.  But  it  is  not  necessary  to  go  into 
that  question.  It  is  enough  to  say  here  that 
the  defendant  is  not  and  cannot  be  treated  as 
a  trespasser  ah  inUio ;  and  that  there  is  not 
therefore  any  good  cause  of  action  against  him 
set  forth  on  this  record. 

Mr  Justice  fFiU'mms,  concurred. 

Judgment  for  the  defendant.— i^mi'M  v.  Eg- 
pnii0H,  T.  T.  18:^7.    K.  B.  F.  J. 


IMng^i  Srncf)  practice  Court. 

COUXTRT  CAUSSS. — ^JUDGMENT  AS  IN  CASK  Or 
NONSUIT. 

In  a  country  causff  where  htue  it  joined  in 
Easter  vacation,  and  ihrre  is  no  notice  of 
trial  for  the  Summer  Assites^  judgment  as 
in  case  of  a  nonsuit  map  be  applied  for  in 
Mishaelmas  term. 
Cooke  had  obtained  a  rule  for  judgment  as 
in  case  of  a  nonsuit,  against  which, 

Wigktman  shewed  cause.  It  appeared  that 
issue  w«s  joined  in  Easter  vacation,  and  the 
rale  was  obtained  in  the  following  Michaelmas 
lenn,  no  notice  having  been  given  for  the  sum- 
mer assises,  and  the  cause  being  a  country 
caose.  It  was  sulinnitted  that  the  application 
was  made  too  soon,  becaose,  even  supposing 
that  the  issue  must  be  tadren  to  liave  been  joined 
in  Easier  term,  the  plaintiff  not  being  obl^d 
to  take  more  than  one  step  in  a  term,  he  would 
not  be  co^ftWeA  to  enter  issue  until  Trinity. 
By  the  I  R.  G.  H.  T.  2  W.  4,  s.  70,  it  was 
troe,  tfaAt  entry  of  the  issue  was  unnecessary, 
in  order  to  eiMl)le  the  defendant  to  move  for 
jtfdgmeni  as  in  case  of  a  nonsuit ;  but  the  prac- 
tice  on  the  subject  must  remain  as  it  was,  not- 
withstanding that  rule,  as  to  tlie  time  at  which 
the  plainliff  was  bound  to  proceed  to  trial.  He 
pm^ed  out  the  cases  of  Wingrosv  v.  hodson, 
2  D.  P.  C.  379,  and  Douglas  v.  M>aii,  4D.P. 

€9oke^  in  supmert  of  his  rule^  cited  fFUHmns 
^,  Sdmurds,  3D,  P.  C.  183. 

Li>/MMf,  J. —According  to  the  old  practice, 
the  course  of  the  Court  was,  that  the  plamtift 
might  hftve  been  nded  to  enter  the  issue 
in  Triifkf  Term,  and  if  he  omitted  to  do  so 
he  was  not  to  be  in  aay  better  condition 
than  if  he  had  gone  on  properly  according  to 
the  regular  course  of  the  Court  The  cause 
was  therefore  quite  complete  at  the  end  of 
TriBttT  Tei'm,  and  as  the  trial  of  a  country 
cause  has  nothing  to  do  with  tenns,  netice  of 
trial  sfacnld  have  been  given  for  the  Sum* 
mer  assises*  I«  would  he  very  singular  if  the 
Smnmcr  aiaizes  were  permitted  te  be  passed 


over,  and  then  notice  were  to  be  given  in 
Michaelmas  Term  for  the  Spring  assizes. 
Smith  V.  ki/rbt/,  3  D.  P.  C.  709,  is  a  case  in 
point.  I  think  therefore  the  defendant  does 
not  come  too  soon,  and  the  rule  must  be  ab- 
solute. The  cases  cited  by  Mr.  fTifrhtman, 
are  not  exactly  in  point.  My  decision  in 
this  case  does  not  apply  to  town  causes. 

On  an  application  being  made  subset] uently, 
the  plaintiff  obtained  permission  to  produce  an 
affidavit  to  excuse  his  delay,  In  order  that  he 
might  have  the  rule  discharged^  on  his  giving 
a  peremptory  undertaking. 

Kule  accordingly, — Roltimon  v.  Ifiylor^T, 
T.  1837.    K.  B.  P.  C. 


Commaii  ^IraiT. 

BANKRUPT. — PLEADING.  —SEVERAL  PI.EAS. 

Semble,  that  an  affidavit  of  the  assignees 
of  a  bankrupt,  that  they  have  nothing  to 
do  trith  an  aetion,  is  a  sufficient  answer  to 
an  application  for  leave  ta  plead  the  hank^ 
ruptcp  of  one  of  several  plaintiffs  siaoe 
the  commencement  ufthe  action, 

R.  F.  Richards  shewed  cause  i^ainst  a  rule 
obt^ned  by  Greenvroody  and  which  called  on 
the  plaintiff  to  shew  cause  why  the  defendant 
should  not  be  at  liberty  to  plead  the  bank-  . 
ruptcy  of  one  of  the  plaintifis  since  the  eom-t^ 
roencemeut  of  the  action.  The  action  waa 
commenced  in  the  year  1827,  and  the  declara* 
tion  delivered  in  T.  T.  in  that  year.  The 
cause  stood  over  until  the  present  year,  and 
on  the  8th  May,  an  order  was  made  by  CoU-^ 
man,  J.,  that  the  defendant  should  have  a 
we^'s  time  to  plead,  on  condition  of  hi^ 
pleading  issuably  and  taking  short  notice  of 
trial.  An  application  had  been  made  to  Bo* 
santfuet,  J„  at  chambers,  to  plead  non  assump* 
sit  and  the  bankruptcy  of  one  of  the  plaintiffs^ 
but  it  was  refused.  iV  mieition  was,  whether 
the  plea  of  bankruptcy  of  one  of  the  plaintiffs 
was  an  issuable  plea,  and  it  was  urged  that  it 
was  not,  as.  it  did  not  take  issne  upon  any 
material  matter. 

Ttndal,  C.  J.— Let  i)s  see  whether  theasug^ 
nees  of  the  bankrupt  might  bring  an  action. 

/?.  F.  Rivhurds  offered  to  produce  an  affida- 
vit that  the  assignees  had  nothing  to  do  with 
the  action. 

Tindal,  C,  J.— That  will  satisfy  us. 

Greenwood,  in  the  last  dav  of  Term,  ap^ 
plied  to  make  the  ride  absolute.  He  had 
inquired  of  Mr.  Richards  whether  he  had  the 
affidavit,  and  was. informed  that  he  had,  bu( 
that  gentleman  said  he  could  not  find  it. 

The  appUcatioB  waa  renewed  once  or  twiee 
in  the  course  of  the.  day,  Mr.  Richards  being 
absent,  and  the  rule  wps  at  leng^  aaade  abscH 
lute.  . 

Rule  abselttte.-^«Slra^M  and  others  v.  Uokls' 
wrth,T,T.\m.    C.P. 
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FROMISSORT   NOTE. — ARREST.  —  43  GeO.  3., 
C.  46. — BAIL. 

ne  holder  0/  a  bill, /or  which  he  hat  given 
value,  trill  be  entitled  to  arrest  for  the 
whole  amount,  and  the  defendatU  will  not 
be  entitled  to  costi  under  the  43  Geo,  3,  c. 
46,  on  the  plaintiff  recovering  a  less  sum 
than  that  for  which  the  arrest  was  made, 
Semble,  that  a  person  having  been  arrested, 
and  having  gone  to  prison,  hai  been  held  to 
special  bail  within  the  43  Geo.  3,  c.  46. 8.  3. 

This  was  an  action  on  a  promissory  note  for 
100/.,  made  by  the  defendant,  and  indorsed 
to  plaintiff,  and  the  defendant  had  l>een  arrest- 
ed for  the  whole  amount,  but  was  discharged 
in  consequence  of  some  defect  in  the  affidavit 
to  hold  to  bail.  The  defendant  pleaded  that  the 
note  was  given  for  a  special  consideration, 
which  had  failed,  and  that  the  plaintiff  had 
friwen  no  value  for  it.  The  plaintiff  in  reply 
entered  a  nolle  prosequi,  except  as  to  49/., 
which  was  the  sum  which  he  had  in  reality 
given  for  the  note,  and  for  this  sum  at  the  trial 
a  verdict  was  returned  for  him. 

Thomas  had  under  these  circumstances 
obtained  a  rule  nisi  for  the  allowance  of  the 
defendant's  costs  under  the  43  Oao.  3,  c.  46,  s. 
3,  affainst  which, 

K,  fFilliams  now  shewed  cause.— The  Ques- 
tion was,  whether  the  defendant  had  been 
arrested  and  held  to  bul  within  the  meaning  of 
the  statute.  The  section  of  the  Act  of  Par- 
liament provided  that  in  all  cases  where  the 
defendant  should  be  arrested  and  held  to  spe- 
dal  bail,  and  where  the  plaintiff  should  not  re- 
cover the  sum  for  which  the  arrest  took  place, 
he  should  be  entitled  to  costs  of  suit,  &c. ; 
80  that  in  order  to  give  the  defendant  a  right 
to  the  costs,  there  must  be  not  only  an  arrest^ 
but  a  holding  to  special  bail.  Mr.  Justice 
Bayley,  in  his  judgment  in  the  case  of  Bates 
V.  Pilling,  2  D.  P.  C.  397  ;  2  C.  &  M.  374. 
said,  that  it  was  always  most  desirable  to 
construe  Acts  of  Parliament  as  much  as 
possible  with  reference  to  their  context,  and 
to  adhere  strictly  to  their  language.  In  the 
oonstniction  of  an  act,  reference  mi^ht  be  had 
to  the  title.  The  title  of  the  act  now  m  question 
^vas  ''An  act  for  the  more  effectual  preven- 
tion  of  frivolous  and  vexatious  arrests,"  and 
the  provisions  themselves  referred  to  all  actions 
wherein  the  defendants  should  be  arrested  and 
held  to  special  bail.  The  arrest  and  the 
holding  to  special  bail  were  separate  and  dis- 
tinct proceedings,  in  which  afferent  parties 
acted,  and  both  therefore  must  be  taken,  in 
order  to  bring  a  case  within  the  intention  and 
meaning  of  the  legislature.  In  the  case  of  ^>/»^ 
V.  Blofield,  Q  Bmg.  91,  Parke,  J.,  was  of 
opinion  that  the  party  must  be  arrested  and 
held  to  special  bad. 

Lord  yibin^,  C.  B.— A  man  is  not  arrested 
who  voluntardy  gives  special  bail ;  but .  when 
he  is  arrested,  it  is  for  the  purpose  of  ^ving 
special  bail.  Faughan,  B.,  m  Bates  v.  Pitting, 
expressed  im  opinion  diat  there  must  be  both 


an  arrest  and  a  holding  to  bail ;  but  that  point 
was  not  immediately  before  the  court. 

Ptfrit^B.—Themeaningoftheterm  "arrest," 
is  the  holding  a  man  in  custody  until  he  shall 
give  baU.  If  a  roan  should  be  arrested  until 
he  give  special  bail,  he  is  not  held  to  give 
special  hail.  If  a  man  is  arrested  and  placed 
under  the  obligation  of  giving  special  bail,  he 
is  not  within  the  act. 

y.  ffllliams. — ^The  case  of  a  man  who  was 
arrested,  and  told  he  need  not  give  special 
bail,  but  only  enter  an  appeal  ance,  would 
not  be  within  the  statute. 

Parke,  B.— If  arrested  and  placed  under  the 
obligation  of  giving  bail,  is  not  that  enongh? 

K  fi^illiams.—li  was  urged  that  he  should 
say  he  would  take  the  benefit  of  the  statute. 
In  the  present  case  the  defendant  had  not  got 
out  by  the  due  course  of  law,  but  by  a  defect 
in  the  affidavit  to  hold  to  bail.  In  the  con- 
struction of  wills,  or  might  be  construed  *md, 
if  it  were  necessary  in  order  to  give  effect  to 
the  intention  of  the  testator ;  but  if  that  was 
likely  to  do  violence  to  the  intention  of  the 
testator,  it  would  not  be  done.  The  same  rule 
would  apply  to  the  construction  of  acts  of 
parliament ;  and  the  most  proper  construction 
to  be  put  on  this  statute  xvas,  that  no  one  should 
be  entitled  to  the  benefit  of  it,  unless  he  had 
been  arrested  first,  and  then  held  in  custody 
until  he  should  put  in  special  bidl  in  due 
course  of  law.  Special  bail  was  pointed  out  as 
distingmshed  from  common  baU. 

Parke,  B. — Certainly :  if  the  holdingto  special 
bail,  means  that  a  party  is  to  be  imprisoned 
until  he  finds  special  bad,  and  in  order  that  he 
may  find  it,  he  is  in  that  sense  held  to  special 
bul.  The  case  of  Bates  v.  Pilling  only  de<. 
cides  that  there  must  be  an  arrest. 

Thomas,  in  supporting  his  rule. — ^The  act 
will  be  satisfied  bv  a  person  being  placed  in  a 
situation  in  whicn  he  must  give  bail,  or  go  to 

Srison.     The  act  did  not  require  positively 
lat  he  should  give  special  bail,  but  only  that 
he  must  give  biul. 

Lord  /Ibinger,  C.  B. — ^We  are  not  called  upon 
to  fpve  any  decision  upon  the  point  rwsed  by 
Mr.  fFilliams,  as  it  appears  that  the  pUunolf 
did  not  know  that  this  ivas  an  accommodation 
note.  If  he  had  known  that  circumstance,  and 
had  then  arrested  the  defendant  for  the  whole 
amount,  the  case  would  have  been  within  the 
act  of  parliament.  A  party,  however,  who 
holds  a  bill  for  which  he  das  given  some  value, 
is  quite  justified  in  bringing  Us  action  for  the 
whole  amount,  unless  he  has  previously  ascer- 
tained that  there  is  no  claim  on  it  agunst  the 
defendant  beyond  his  own.  Otherwise  how 
would  bankers  be  placed  who  have  a  lien  upos 
bills  for  the  balance  due  from  their  customers? 
Less  may  he  due  to  them  perhnw  than  the 
amount  of  the  biU,  but  they  would  be  wrong  if 
they  did  not  bring  an  action  for  the  whole 
amount. 

Parke,  B.^I  do  not  feel  that  it  is  necessary 
for  me  to  say  anything  wiA  regard  to  the 

auestion  00  the  43  Geo.  3.    The  plaintiff  was 
lie  holder  of  a  bill  fof  100/.,  on  which  prima 
facie  that  sum    wu  du^  to  him.    He  was 
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entitled  to  aueforthe  whole  aum,  since  the 
holder  of  a  bill  has  both  his  own  title,  and 
that  of  the  person  who  before  held  it. 

Rule  accordingly. — Edwards  v.  Jones,  E.  T. 
1837.    Excheq. 


BJICTM BNT  —APPB  A  RANGE.— COSTS. 

Jn  app^rance  need  not,  in  thi»  Court,  he  en» 
teredfur  the  ensual  ejector  in  an  action  of 
ejectment,  before  judgment  is  signed,  and 
it  will  not  be  allowed  on  taxation  f^  costs. 

Sir  W,  Follett  shewed  cause  against  a  rule 
obtained  by  Erie  for  setting  aside  judgment 
i^ost  the  casual  ejector,  on  the  ground  of 
irregnlanty :  the  judgment  being  signed  be- 
fore an  appearance  was  entered.  He  referred 
to  Tidd's  Practice,  Vol.  2,  p.  1224,  where  it 
was  laid  down  to  be  neccssanr  for  common 
bail  to  be  filed  for  the  casual  ejector  in  the 
King-s  Bench  before  judgment  should  be 
si^ed,  although  it  was  said,  that  it  was  not 
necessary  to  enter  an  appearance  for  him  by 
original ;  and  the  Rule  of  Court,  M.  T.  33 
Car.  2,  was  referred  to.  No  such  practice 
existed  in  this  Ccurt,  or  in  the  Common  Pleas. 
The  statute  6  Geo.  2,  c.  27,  by  which  a  plain- 
tiff was  empowered  to  enter  an  appearance  for 
the  defendant,  did  not  apply  to  ejectments, 
because  it  was  provided  by  the  act,  that  the 
defendant  should  first  be  served  with  a  copy 
of  the  writ. 

Erle^  in  support  of  his  rule,  submitted  that 
it  was  clear  that  in  the  King^s  Bench  an  ap- 
pearance must  be  entered,  and  that  the  prac- 
tice in  this  Court  was  similar.  It  was  stated 
in  Cbitty's  Archbold,  p.  537,  that  an  appear- 
ance must  be  entered  for  Richard  Roe. 

Perke,  B. — ^We  are  informed  by  the  officer, 
that  in  this  Court  no  such  practice  exists; 
although  where  an  appearance  has  been  en- 
tered, it  has  been  allowed  on  taxation  of  costs. 
Costs,  however,  in  future  ivill  not  be  taxed, 
as  there  is  no  such  practice  in  existence. 

Rule  absolute  on  pavment  of  costs  — Doe  d. 
Morgan  v.  Rot,  T.  T.  1837.    Excheq. 
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IN   OOHHITTEB. 
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Common  Law  Offices. 
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Coroners'  E\pences. 
Criminal  Law  Bills. 
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Local  Coarts Mr.  Roebuck. 

Abolishing  Grand  Juries      .    .      Mr.  Prime. 
To  extend  the  Suffrage  of  Householders. 

Mr.  Hume. 
To  amend  the  Marriage  Act.  Mr.  Wiiks. 

Parish  Vestries. — To   abolish  Plural  Voting. 

Mr.Wakley. 
Qualification  of  Members.  Mr.  Warburton. 
Mortgages  on  Ships.  Mr.  G.  F.  Young. 
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Offences  against  the  Person 
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Final  Remaster  of  Electors. 
Bankrupt  Laws. 
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.  Mr.  A.  Trevor. 

.  Mr.  Elpinstone. 
Solicitor  General. 


Mr.  Fox  Maule. 
Mr.  Algionby. 

Mr.  C.  Buller. 


IN.   COHMITTBC. 

Bribery  at  Elections  ....      Mr.  Hardy. 
Repealing  Usury  Law  on  Bills  of  Exchange. 
To  amend  the  Law  of  Wills. 

The  Attorney  General. 
Registration  of  Voters.        Attorney  General. 
Prisons  Regulations 
Recovery  of  Tenements. 
Residence  of  Clergy. 
Public  Records.       .    . 
Highway  Rates. 

Secular  Jurisdiction  of  York  and  Ely. 
Rolls  Estate. 
Inclosure  Awards. 
Metropolis  Police. 
Bills  of  Exchange. 
Final  Register  of  Electors. 
Parliamentary  Electors. 
Powers  of  Trading  Companies. 

CONSIDXRATION  OF  RBPOllT. 

Abolishing  Imprisonment  for  debt. 

llie  Attorney  General. 

BILLS  POSTPONBD. 

Sheriffs'  Courts.  Capt.  Pechell. 

Small  Debt  Courts Col.  Seale. 

Uniformity  of  Process  Act.     Mr.  Elphinstone* 
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Mr.  Serjt.  Talfourd. 
Mr.  Serjt.  Talfourd. 


Law  of  Copyriglit    . 

Custody  of  Infants    . 

Benefices  Plurality. 

Buroupfh  Boundaries. 

Expences  uc  Elections    ....  Mr.  Hume. 

Common  Fields  Act  Amendment. 

Country  Fiats  in  Bankruptcy. 

PASSED. 

Attorneys  and  Solicitors. 
SheritTs  Fees.  Mr.  Tooke. 

Common  Law  Officers.  Mr.  Serjt.  Goulbouro. 
Expences  of  Coroners'  Inquests. 

TUe  Solicitor  General. 
Wills. 

Ltmiiation  of  Actions. 
Tithes  Commutation  Amendment. 
Offences  punishable  by  Transportation. 
Abolishing  the  punishment  of  death  forforgery. 
OfllNk.*es  against  the  person. 
Robbery  and  stealin^^  from  the  person. 
Burglary  and  steiding  in  a  Dwellmg.House. 
Crime  of  Piracy. 

Burning  or  destroying  Buildings  and  Ships. 
Abolishing  the  Punishment  of  Death  in  certain 
cases.  Lord  John  Russell. 


COMMON  LAW  SITTINGS. 


IiONDON. 

A4j9ufned  Sittings  after  Triniiff  Term^l^T, 

SPECIAL  JURY  APPOINTMENTS. 

Monday July  3. 

Tuesday —   4. 

Wednesday   ....      —   6. 
Thursday      ....      -^6. 

Friday —    7. 

Last  day  of  the  present  Sittings^ 

Monday July  10. 


ATTENDANCE   AT   THE    LAW 
OFFICES. 


FLEET   PBISON. 

For  the  accommodation  of  the  prisoners 
generally,  and  that  they  may  not  be  detain- 
ed^ longer  than  is  necessary,  the  Warden 
has  directed  that  all  discharges  which  are 
left  between  six  and  seven  o*clock  in  the 
evening  in  vacation^  shall  be  acted  upon  the 
same  evening,  provided  there  is  time  snffi* 
cient  for  an  enquiry  as  to  their  identity 
and  correctness ;  and  in  term  from  six  to 
eight ;  but  attomies  and  others  are  expect- 
ed»  except  in  cases  of  emergency,  to  leave 


discharges  within  the  hours  prescribed  by 
the  Rule  of  Court,  in  order  to  give  full 
time  for  enquiry. 


THE  EDITOR'S  LETTER  BOX. 


The  Thirteen  Volumes  of  the  Lc/al  Ob. 
server  and  the  Two  Volumes  of  the  Monthly 
Record  already  published,  form  a  complete 
flictory  of  the  ikw  for  the  last  seven  years. 
They  contam,  among  many  other  thin^s,^ 
1.  All  the  important  Acts  of  Parliaineiit.  2. 
All  the  New  Bills  which  hare  not  passed  into 
Law.  3.  The  fullest  information  on  the  lead- 
ing subjects  relating  to  Law  Reform;  as 
Local  Courts,  General  Re^stiy,  Imprisonment 
for  Debt,  Chancery  and  Bankruptcy  Reform, 
&e.  &c.  4.  Reviews  of  all  Publications  con- 
nected with  or  bearing  on  the  Law.  6.  Reports 
of  Committees  and  Commissioners,  Parlia- 
mentary Returns.  6.  Leg^  Biography,  m* 
eluding  Memoirs  of  all  eminent  Lawyers  who 
have  aied  or  retired  in  the  last  seven  yemn» 
with  many  others.  1,  All  the  late  Rules  and 
Orders  of  Court.  8.  Dissertations  and  Cases 
connected  with  Conveyancing  and  Property 
Law.  9.  The  Law  of  Attorneys.  10.  Prac 
tical  Points  of  General  Interest.  11.  Remark, 
able  Trials,  ancient  and  modern.  12.  The 
Laws  of  other  Countries.  13.  Early  Reportt 
of  Decisions^  by  Barristers  of  the  several 
Courts ;  togetlier  with  a  variety  of  other  mat- 
ter,  of  dailv  use  to  the  Practitioner.  The 
General  Index  to  the  first  Ten  Volumes,  and 
the  subsequent  Indexes  render  all  this  infor- 
mation  easily  accessible. 

The  Letters  of  T.  P. ;  and  L  E. ;  will  b^ 
inserted  at  the  first  opportunity. 

The  communications  of  some  of  our  Cor* 
respondents  are  unavoidably  postponed. 

Subscribers  who  v^ish  to  receive  by  post  the 
Country  Stamped  Edition  of  the  Legal  Obser- 
ver, will  please  to  give  directions  accordingly. 
The  price  of  the  stamped  edition  is  Id.,  except 
the  last  Saturdav  in  each  month,  when  the 
double  sheet  is  \^  The  work  in  all  other  re- 
spects remains  the  same ;  and  the  London  sub- 
scribers, and  those  who  can  receive  it  by  the 
Booksellers'  parcels,  may  continue  it  at  the 
same  price  and  in  the  same  form  as  heretofore. 

The  Cover  of  the  Weekly  nnmb^,  com- 
prising the  Advertisements  and  Contents,  will 
m  future  be  stamped  for  the  Country  ss  a  Sup« 
plement,  and  sent,  without  any  extra  charge,  to 
all  the  subscribers. 
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don ;  and  pubtUhed  by  Jobn  Richaaim  k  Co.,  1^ 
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SATURDAY,  JULY  8,  1837. 


— ^  ••  Quod  miigis  ad  nos 

t*ertinet,  et  nescire  mahim  est,  agitamus. 


HORAT. 


THfi  COMING  ELECTIONS. 


Ths  Dissolution  of  Rirliament,  'which  we 
believe  will  take  place  sometime  hetween 
the  loth  and  the  20th  of  the  present 
month,  is  a  very  important  event  to  the 
legtd  public.  The  Oeneral  Election^  which 
Trill  immediately  follow,  will  engage  in  var- 
ious ways  the  services  of  a  very  great  portion 
of  our  body — very  generally  as  electors — in 
a  great  many  cases  as  agents — and  in  some 
instances  as  candidates.  It  has  been  alike  to 
the  honour  of  the  country  and  our  profes- 
sion, that  from  its  ranks — except  in  one 
memorable  instance — have  always  been 
selected  a  very  fair  pro|X)rtion  of  the  Re- 
presentatives  of  the  People.  The  Law  is 
the  only  one  of  the  learned  professions 
which  finds  its  way  into  the  House  of 
Commons.  Divinity  is  excluded  by  statute, 
and  Medicine  excludes  itself. 

We    have    reason    to    think    that  the 
honour  of  being  enrolled  in  the  first  Parlia- 
ment of  Queen  Victoria  will  be  sought  for 
at  least  as  eagerly,  and  contested  at  least 
as  severely,  by  the  lawyers,  as  a  similar 
honour  on  any  former  occasion.     We  shall 
probably  be  able  next  week  to  furnish  a 
correct  list  of  the  various  places  to  which 
they  aspire.     At  present  we    have    few 
sources  of  information  to  guide  us  but  the 
newspapers,  which  are  in  general  litde  to 
be  depended  on  in  these  times.     We  shall 
therefore    abstain    from    mentioning    any 
names  whatever  this  week,  as  we   have 
always  considered  it  beside  our  purpose  to 
give  our  readers  any  information  or  intel- 
ligence which  they  may  obtain  for  them- 
selves  from  tiiese  daily  sources  of  news. 
We  would  rather  exhort  the  electors,  and 
especially  tiie   legal  electors,   to   demand 
from  their  representatives  their  sentiments 
on  the  great  questions  of  legal  reform.    The 
VOL.  XIV. — NO.  407. 


profession   throughout  the  country  noto- 
riously   exercises    greater    influence  than 
any  other  body  of    men.      ITiey  are   in 
most  cases  the  persons  employed  to  do 
the  work— to  canvass — to  speak — to  man- 
age.   We  would  have  them  consider,  there- 
fore, whether  this  influence  may  not  be 
fairly  and  usefully  exerted  for  the  relief  of 
those  grievances  which  affect  the  profes- 
sion, and  through  them,  the  suitor,     llie 
time  is  coming  when  the   claims  of  the 
unmerited  state  pensioner  and  state  sine- 
curist  are  to  be  considered.     We  trust  that 
the  legal  sinecurists  and  the  legal  pension- 
list  will  not  escape.    We  sincerely  hope-— 
although  we  fear  it  is  too  late  to  express  such 
a  hope — that  the  Common  Law  Offices  Bill 
may  not    pass  this    Session.     We   were 
happy  to  see  that  Lord  Langdale  made  the 
stand  w6  expected  against  tibe  clauses  pro- 
viding   compensation    for  the    offices  in- 
tended to  be  abolished  by  that  BiU.     We 
do  not  say  that  some  of  their  holders  may 
not  make  out  cases  for  compensation ;  but, 
as  a  whole,  they  have  no  such  claim.     The 
Bill  should  be  postponed  to  another  Parlia- 
ment, which,  we  trust,   may  meet  in  a 
spirit  to  relieve  the  suitor  from  these  op- 
pressive burdens,  which  act  as  a  direct  tax 
on  the  administration  of  justice.     We  are 
anxious  to  have  the  opinions  of  candidates 
on  this  question.     A  minor  subject,  per- 
haps, but  one  of  considerable  importance,  is 
the  state  of  the  Inns  of  Court— the  mal- 
administration of  their  trust  property— the 
want  of  lectures,  and  examinations  before 
a  law  degree  is  conferred.     These  are  sub- 
jects on  which  we  feel  much  interest  from 
having  repeatedly  brought  them  before  our 
readers;   but  there   are   many  others,   all 
coming  under  the  general  name  of  Law 
Reform,  which  will  readily  occur,  which 
might,  and  should  be,  presented  to  can- 
didates^ 
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In  the  meantime  the  present  Parliament 
is  not  idle.  The  Wills  Act  received  the 
Royal  Assent  on  Monday,  but  does  not 
eome  into  operation  until  the  Ist  of  Jan. 
1838 ;  and  the  other  Legal  Bills  are  rapidly 
passing  through  the  last  stages. 


Changes  in  the  Law. 


CHANGES  IN  THE  LAW  IN  THE 
PRESENT  SESSION  OF  PABLIA- 
MENT. 

No.  I. 


MARRIAGES  AND  REGISTRATION,  1  VlCt.  C.  22. 

This  is ''  Aa  Act  to  explain  and  amend  two 
Acts  passed  in  the  last  Session  of  Parliament, 
for  Murriages,  and  for  re^terin|[r  Births, 
Deaths,  and  Marriages  in  England.*'  It  re- 
ceived the  royal  assent  on  the  30th  June  1837« 
and  the  enactments  are  as  follow  : 

A'b/rVtf.— That  where  in  the  act  for  marriages 
in  England,  (6  &  7  W.  4,  c.  85,)  provision  is 
made  for  giving  notice  of  marriage  to  any 
registrar,  and  where  in  the  act  (6  &  7  W. 
4,  c.  86),  or  any  schedule  thereunto  annexed, 
mention  is  made  of  any  such  notice,  or  of  the 
registrar*8  certificate  of  any  such  notice,  the 
same  shaU  be  construed  respectively  to  mean 
the  notice  to  be  given  to  the  superintendent 
registrar,  and  the  certificate  thereof  to  be 
issued  by  the  superintendent  registrar,  accord- 
ing to  the  provisions  for  that  purpose  contained 
in  the  last  recited  act.     (s.  1 .) 

Baptismnl  Certificate, — By  the  act  for  regis- 
tering births,  deaths,  and  marriages  it  is  pro- 
vided, that,  in  the  case  of  any  child  to  which 
any  name  shall  be  given  in  baptism  after  its 
birth  shall  have  been  registered  under  the  pro- 
visions of  the  said  act,  a  certificate  shall  be 
delivered  in  manner  provided  by  the  said  act, 
signed  by  tlie  minister  i\'ho  shall  have  performed 
the  rKe  of  baptism,  and  that  the  registrar  shall 
certify  upon  the  said  certificate  the  additional 
entry  in  the  register  book  thereupon  reauired 
by  the  said  act  to  be  made,  and  shall  fortuwith 
send  the  said  certificate  through  the  Post 
Office  to  the  registrar  general ;  it  is  enacted, 
that  the  certificate  that  such  additional  entry 
has  been  made  shall  be  made  and  sent  as  afore- 
said by  the  registrar  or  superintendent  regis- 
trar, as  the  case  may  be,  to  whom  the  minister's 
certificate  shall  have  been  delivered  according 
tu  the  provisions  of  the  said  act.     (s.  2.) 

Licences. — Every  superintendent  registrar 
who  shall  knowingly  and  wilfully  issue  any 
licence  for  marriage  after  the  expiration  of 
three  calendar  months  after  the  notice  shall 
have  been  entered  by  the  superintendent  regis- 
trar, HS  provided  by  the  said  act  for  marriages, 
or  who  shall  knowingly  and  wilfully  solemnize 
or  permit  to  be  solemnized  in  his  office,  any 
marriage  in  the  last  recited  act  declared  to  be 
null  and  void,  shall  be  guilty  of  felony,    (s.  3.) 

Comniiltals, — In  that  part  of  the  act  for 
registering  births,  deaths,  and  marriages  in 
England  which  provides  for  the  recovery  of 


penalties,  the  word  **  offender  "  has  been  once 
inserted  by  mistake  instead  of  the  word 
"  offence  ;*'  it  is  enacted,  that  in  all  cases  in 
which  any  justices  are  by  the  last  recited  act 
authorized  to  imprison  any  offender  against 
tlie  last  recited  act,  the  place  of  imprisonment 
shall  be  the  common  gaol  or  house  of  correc- 
tion '  for  the  county,  city,  or  place  where  the 
offience  shall  be  committed,    (s.  4.) 

FYivoluus  Caveati, — For  the  purpose  of  en- 
abling any  person  to  recover  costs  and  dam. 
ages  in  any  action,  as  provided  by  the  said  act 
for  marriages,  from  any  person  who  shall  have 
entered  a  caveat  on  frivolous  grounds  with  the 
superintendent  registrar,  a  copy  of  the  declara- 
tion of  the  registrar  general  purporting  to  be 
sealed  with  the  seal  of  the  general  register 
office  shall  be  evidence  that  the  r^istrar  gene- 
ral has  declared  such  caveat  to  have  been 
entered  on  frivolous  grounds,  and  that  they 
ought  not  to  obstruct  the  grant  of  the  licence 
or  issue  of  the  certificate,  as  the  case  may  be ; 
and  such  declaration  shall  have  the  effect  of 
the  declaration  required  in  such  case  by  the 
said  act  for  marriages,     (s.  5.) 

Marine  RegittraUon. — It  having  been  doubt- 
ed, under  the  provisions  of  the  smd  act  for 
registering  birth,  deaths,  and  marriages  in 
England,  when  the  registration  of  the  births 
and  deaths  of  persons  born  and  dying  at  sea 
ought  to  begin  ;  it  is  enacted,  that'the  marine 
register  books  shall  begin  with  the  birth  and 
death  respectively  which  shall  happen  of  per- 
sons born  or  dying  at  sea  after  the  last  day  of 
June,  one  thousand  eight  hundred  and  Uiirty- 
seven,  and  of  which  a  certifieate  shall  be  firnt 
sent  to  the  registrar  general  according  to  the 
provisions  of  the  Ust  recited  act,  and  shall  not 
contain  any  registry  of  the  birth  or  death  of 
any  person  born  or  dving  at  sea  before  the 
first  day  of  July  One  thousand  eight  hundred 
and  thirty-seven,     (s.  6.) 

Franking, — ^The  registrar  general  way  re* 
ceive  and  send  bv  the  general  post  from  and 
to  all  parts  and  places  in  the  United  Kingdom 
of  Great  Britain  and  Ireland  all  letters  and 
packets  relating  exclusively  to  the  execution 
of  the  said  acts  for  marriages,  and  for  regis- 
tering births,  deaths,  and  marriages,  or  of  this 
act,  free  from  the  duty  of  postage,  subject  to 
the  provisions  and  conditions  of  the  and  act 
for  registering  births,  deaths,  and  naarria^es» 
with  respect  to  letteis  and  packets  so  received 
or  sent  by  him  from  and  to  places  in  England, 
(s.  7.) 

Place  nf  Birth  and  i>«if/*.— The  registrar 
general,  if  he  shall  think  fit,  may  direct  that 
the  place  of  birth  or  death  of  any  person 
who:ie  birth  or  death  shall  be  registered  under 
the  said  act  for  i-egitteru^  births,  deaths,  and 
marriages,  shall  l>e  added  to  the  entry  in  such 
manner  as  the  registrar  general  shall  direct ; 
and  such  addition,  whi*n  so  made,  shall  be 
taken  to  all  intents  to  be  part  Of  the  entry  in 
the  register,  (s.  8.) 

Ejttra  Parochhd  Pineet, — The  registrar- 
general,  with  the  consent  of  the  Poor  Law 
Commissioners,  may  direct  that  any  place 
lyifig  wholly  within  bat  not  being  part  of  any 
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MJiion^  parish,  or.  place  for  which  a  board  of 
^uanSaofl  shall  liave  been  established  under 
the  provbions  of  4  &  6  W.  4,  c.  76,  shall  be 
part  of  any  one  or  roore  registrars' districts 
within  such  union,  parish,  or  place,  and  within 
the  superintendence  of  the  superintendent 
registrar  thereof,  or  if  not  lying  wholly  within 
any  one  such  union,  parish,  or  place  as  last 
afuresald,  then  to  be  for  those  purposes  an- 
nexed to  such  union,  pari^jb,  or  place  as  last 
aforesaid,  as  the  registrar  general,  with  the 
consent  of  the  Poor  Law  ComuHssioners,  shall 
direct,  (s.  9.> 

Union  of  DhirUu.^The  registrar  general, 
if  he  shall  see  fit,  with  the  approval  of  one  of 
her  Majesty's  Principal  Secretaries  of  State, 
may  unite  any  two  or  more  unions,  parishes, 
or  placed  for  which  a  board  of  guardians  shall 
have  been  established  under  the  act  last  afore- 
said, or  any  two  or  more  superintendent  regis^ 
trars'  districts  into  one  superintendent  regis- 
trar's district;  and  in  every  such  case  of  union 
the  registrar  general  shall  declare  by  which 
board  of  guardians  the  superintendent  regis- 
trar shall  thenceforward  be  appointed ;  and  the 
superintendent  registrar  of  the  union,  parish, 
or  place  for  which  such  board  is  established 
shall  from  the  time  of  such  union  be  the  sole 
superintendent  registrar  of  such  united  dis- 
trict ;  and  every  provision  of  the  said  acts  for 
maxriages,  and  for  registering  births,  deaths, 
and  marriages,  relating  to  superintendent  re- 
gistrars, and  to  the  districts  under  their  siiper- 
inteudence,  and  to  boards  of  guardians  within 
such  districts,  shall  apply  to  every  such  super- 
iniendent  registrar,  and  to  every  such  district, 
and  to  the  board  of  guardians  so  selected  and 
declared ;  and  all  register  boxes,  keys,  books, 
documents,  and  papers  in  the  possession  of 
any  superintendent  registrar  who  shall  cease 
to  be  such  under  the  provisions  of  this  act 
shall  be  delivered  to  the  superintendent  regis- 
trar of  the  united  district,  and  may  be  reco- 
vered in  the  manner  provided  by  the  last- 
recited  acts,  and  shall  be  removed  from  the 
.office  of  the  person  ceasing  to  be  superin- 
tendent registrar  to  the  office  of  the  super- 
intendent registrar  of  the  united  district ;  and 
the  office  of  every  superintendent  registrar 
ceasing  to  be  such  under  the  provisions  of  this 
act  shall  from  the  time  of  such  union  as  last 
aforesaid  cease  to  be  a  register  office  witbin 
the  meaning  of  the  said  last-recited  acts,  and 
it  shall  be  lawful  for  the  Commissioners  of  her 
Majesty's  Treasury,  or  any  three  of  them,  to 
cause  to  be  repaid  out  of  the  consolidated 
fund  such  sum  as  the  l>oard  of  guardians  shall 
have  legally  paid  or  for  which  they  mav  have 
Tawfally  become  liable  as  such  guarcKans.  for 
the  sole  purpose  of  providing  a  register  office* 
and  in  every  case  in  which  such  union  as  last 
aforesaid  shall  be  intended  to  take  place  the 
registrar  general  shall  give  public  notice  there- 
of, and  of  the  time  when  the  same  shall  Uke 
effect,  by  advertisement  in  the  London  Ga- 
zette, and  in  some  uevvspaper  circulaiine 
within  the  county;  and  everv  such  union  shall 
teke  effect  irom  the  day  nained  in  such  adver- 
lisemcat  in  the  London  Gazette,  (a,  10.} 


The  registrar  general,  if  he  shall  see  fit, 
with  the  approval  of  one  of  her  Majesty's 
Principal  Secretaries  of  State,  may  diride  any 
union,  parish,  or  place,  or  any  superintendent 
registrar's  district,  into  two  or  more  super- 
intendent registrars*  districts,  and  notice  of 
every  snch  dirision  shall  be  published  in  the 
London  Gazette ;  and  in  every  such  case  the 
guardians  shall  appoint  a  sufficient  number 
of  j)ersons,  with  such  ({ualifications  as  the 
registrar  general  may  by  any  general  rule' 
declare  to  be  necessary,  to  be  superintendent 
registrars  of  the  new  districts,  and  shall  alsa 
appoint  the  district  for  which  the  clerk  to  the 
guardians  or  other  person  who  may  have  been: 
theretofore  appointed  as  8U[>erintendent  regis- 
trar of  the  whole  union,  parish,  or  place,  shall 
continue  to  be  superintendent  registrar ;  and 
every  provision  of  the  said  recited  acts  for 
marriages,  and  for  registering  births,  deaths, 
and  marriages,  relating  to  superintendent  re- 
gistrars, and  the  districts  under  their  super-- 
intendence,  shall  apply  to  every  superintendent 
registrar  so  appointed,  and  to  the  district  for 
which  he  shall  be  80  apj^ointed.  (s.  11.) 

Superinteiulent  Registrar^M  OMce, — ^The  su- 
perintendent registrar's  office  shall  be  taken, 
for  the  purposes  of  tlie  said  act  for  marriages, 
and  for  registering  births,  deaths,  and  mar-> 
riages,  and  of  this  act,  to  be  within  the  dis- 
trict of  which  it  is  the  registrar  office, although 
not  locally  situated  therein,  (s.  12.) 

Forming  District. — In  case  any  sueh  board 
of  guardians  of  any  union,  parish,  or  place  as 
aforesaid  shall  not  have  divided  such  union, 
parish,  or  place  into  registrar's  districts,  with 
the  approval  of  the  registrar  general,  before* 
the  first  day  of  July  now  next  ensuing,  in  case 
the  said  board  was  established  before  the  first 
day  of  March  now  last  past,  or  within  three 
calendar  months  next  after  their  establishment,- 
in  case  the  said  boani  shall  have  been  estab- 
lished on  or  after  the  said  first  day  of  March^ 
the  Poor  Law  Commissioners  for  England  and 
Wales  shall  divide  such  union,  parish,  or  place 
into  reiKistrars'  districts,  and  shall:  appoint  » 
registrar  to  each  of  such  districts,  qualified 
according  to  the  provisions  of  the  said  Act  for' 
registering  births,  deaths,  and  marriages  i  and 
every  registrar  so  appointed  shall  hold  his  of- 
fice during  the  pleasure  of  the  registrar  gene- 
ral, (s.  13.) 

Appointing  Regisirars,  DepuiieSf  SfC.^-la 
every  case  in  which  the  clerk  to  any  sucn  board 
of  guardians  shall  not  think  fit  or  shall  be  dis- 
qualified to  accept  the  office  of  superintendent 
registrar,  and  the  guardians  shall  refuse  or  ne^ 
gleet  during  fourteen  days  after  being  required 
so  to  do  by  the  registrar  general  to  appoint  a 
superintendent  registrar  properly  qualified,  and 
in  every  case  of  vacany  of  the  office  of  registrar 
or  superintendent  registrar  in  any  such  union, 
parish,  or  place  in  which  the  guardians  shall 
refuse  or  neglect  during  fourteen  days  after 
such  vacancy  to  appoint  a  registrar  or  super- 
iuteudent  registrar  properly  qualified,  the 
appointment  shall  lapse  to  the  registrar  gene- 
ral. (8. 14.) 

The  registrar  general shi^are^werysubb 
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ject  to  the  approval  of  the  commissioners  of 
the  Treasury,  to  appoint  by  writing  under  his 
hand  a  fit  person  to  act  as  his  assistant  in  the 
case  of  the  illness  of  the  registrar  general ; 
and  every  such  assistant,  while  so  acting,  shall 
have  all  the  powers  au(l  duties  and  be  subject 
to  all  the  provisions  and  penalties  declared  by 
the  said  acts  for  marriages,  ami  for  registering 
births,  deaths,  and  marriages'  in  England,  and 
by  this  act  or  any  of  them ;  except  that  such 
assistant  shall  not  have  power  to  make  or  de- 
clare any  general  rule,  or  to  rescind  or  alter 
any  order,  regulation,  or  approval  signified 
anci  made  by  the  registrar  general  in  writing 
under  his  hand,  or  to  dismiss  any  person  from 
any  office  holden  during  the  pleasure  of  the 
registrar  general,  (s.  16.) 

Every  superintendent  registrar  shall  have  the 
power,  subject  to  the  approval  of  the  registrar 
general,  to  appoint  by  writing  under  his  hand 
a  fit  person  to  act  as  his  deputy  in  case  of  the 
illness  or  absence  of  such  superintendent  re- 
gistrar ;  and  every  such  deputy  superintendent 
registrar,  whilst  so  acting,  shall  have  all  the 
powers  and  duties,  and  be  subject  to  all  the 
provisions  and  penalties  declared  by  the  said 
acts  for  marriages,  and  for  registering  births, 
deaths,  and  marriages  in  England,  and  by  this 
act,    concerning    superintendent   registrars; 
and  in  case  of  the  death  of  the  superintendent 
t>egistrar  shall  act  as  superintendent  registrar 
until  another  be  appointed  ;  and  every  super- 
intendent  registrar  shall  be  civilly  responsible 
for  the  acts  and  omissions  of  his  deputy,  (s.  16.) 
Whenever  there  are  two  or  more  clerks  to 
the  guardians  of  any  tmion,  parish,  or  place, 
estal)Vished  under  the  provisions  of  the  said 
act  for  amending  the  laws  relating  to  the  poor, 
one  only  of  whom  shall  possess  such  qualifica- 
tions as  the  registrar  general  by  any  general 
rule  hath  declared  or  shall  declare  to  be  ne- 
cessary, or  one  onW  of  whom  shall  think  fit  to 
ticcept  the  office  of  superintendent  registrar  of 
auch  union,  parish,  or  place,  such  one  shall  be 
the  superintendent  registrar  of  such   union, 
parish,  or  place ;  and  if  two  or  more  of  such 
clerks  shall  possess  such  qualifications  as  afore- 
said, and  be  willing  to  accept  such  office,  then 
bach  guardians  shall  elect  and  choose  one  of 
tuch  clerks  (possessing  such  qualifications  as 
aforesaid)  to  be  the  superintendent  registrar 
of  such  union,  parish,  or  place ;  and  that  no 
other  person  shall  be  or  be  elected  or  appointed 
to   be  superintendent  registrar  of  any  such 
union,  parish,  or  place,  unless  all  the  clerks  to 
the  board  of  guaraians  (possessing  such  quali- 
fications as  aforesaid)  shall  not  think  fit  to 
accept  such  office,    (s.  17.) 

Every  registrar  of  births  and  deaths  and 
every  registrar  of  marriages  appointed  under 
the  provisions  of  the  said  acts  or  either  of  them 
shall  be  freed  and  exempted  from  being  re- 
turned and  from  serving  on  any  jury  or 
inquest,  and  from  every  parochial  and  corpo- 
rate office  whatever,  (s.  18.) 

Register  O^ces.-— For  better  enabling  fit 
register  offices  to  be  provided,  it  shall  be  lawful 
for  any  such  board  of  guardians  to  borrow 
nioney  for  that  purpose,  and  to  charge  the 


amount  of  the  sum  borrowed  on  the  fntiu^ 
poor  rates  of  the  parish,  union,  or  place  of 
which  they  are  the  guardians,  in  the  manner 
provided  by  the  said  act  for  amending  the  laws 
relating  to  the  poor  with  respect  to  monies 
borrowed  for  building  workhouses  for  the  re- 
lief of  the  poor ;  save  only  that  the  yearly 
instalments  by  which  any  money  borrowed  as 
aforesaid  shall  be  repaid  shall  not  be  less  than 
one  twentieth  of  the  sum  borrowed,  mth  in- 
terest on  the  same,  and  need  not  be  more  in 
any  one  year.  (s.  19.) 

In  any  case  in  which  any  such  board  of 
guardians  shall  neglect  or  refuse  to  provide 
and  uphold  a  register  office  according  to  the 
provisions  of  the  said  act  for  registering  births, 
deaths,  and  marriages,  it  shall  be  lawful  for 
the  commissioners  of  the  Treasury,  or  any 
three  of  them,  on  the  application  of  the  regis- 
trar general,  to  give  directions  for  providing 
and  upholding  the  same,  and  to  expend  a  sum 
not  exceeding  three  hundred  pounds  in  pro- 
viding  the  same,  and  also  all  sums  needful  for 
the  repair  and  maintenance  thereof  from  time 
to  time,  in  case  the  guardians  shall  continue 
to  refu;»e  or  neglect  to  repair  and  uphold  the 
same ;  and  it  shall  be  lawful  for  the  said  com- 
missioners, or  any  three  of  them,  to  make  an 
order  from  time  to  time  on  such  guardians  for 
the  repayment,  out  of  the  monies  coming  to 
their  hands  as  such  guardians,  of  all  sums  so 
to  be  from  time  to  time  expended,  and  such 
order  shall  be  binding  upon  the  said  guar- 
dians, and  the  guardians  shall  also  be  bound  to 
pay  out  of  the  monies  coming  to  their  hands 
as  such  guardians  all  costs  and  expencea  in- 
curred by  or  under  the  direction  of  the  said 
commissioners  in  making  and  enforcing  such 
order,  (s.  20.)) 

Until  a  register  office  shall  be  provided  in 
any  superintendent  registrar's  district,  the 
superintendent  registrar  shall  appropriate  some 
fit  room  or  rooms,  to  be  approved  by  the  r^s- 
trar  general,  as  the  superintendent  rcgistnr's 
office  of  that  district,  (s.  21.) 

Registrars  of  Marriage  and  Notices^-^The 
registrar  general  shall  be  authorised  to  fix 
from  time  to  time  the  number  of  registrars  of 
marriage  to  be  appointed  by  any  superinten- 
dent registrar ;  and  no  superintendent  regis- 
trar shall  have  power  to  appoint  more  than 
the  number  so  fixed  for  him  to  appoint,  (s.  22.) 
The  registrar  general,  under  the  direction 
of  one  of  her  Msjesty's  principal  Secretaries 
of  State,  shall  take  order  that  the  solemn  de- 
claration and  form  of  words  provided  to  be 
used  in  the  case  of  marriages  under  the  said 
act  for  marriages  be  truly  and  exactly  trans- 
lated  into  the  Welsh  tongue,  and  shall  cause 
the  same  so  translated  to  be  furnished  to  every 
registrar  of  marriages  thronghout  Wales,  and 
in  all  places  where  the  Welsh  tongue  is  com- 
monly used ;  and  it  shall  be  lawful  to  use  the 
declaration  and  form  of  words  so  translated, 
and  published  by  authority,  in  all  places  where 
the  Welsh  tongue  is  commonly  used  or  pre- 
ferred, in  such  manner  and  form  and  to  the 
said  intents  and  purposes  as  by  the  said  act  is 
prescribed  in  the  English  top^e.  (a.  23.) 
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By  the  said  act  for  marrum^es  in  Eogland 
provisiou  is  luade  for  the  trausmiasion  of  do- 
ticeii  of  marriage,  to  the  clerk  to  the  guardians 
of  the  poor  law  union,  or  of  the  parish  or 
place  cotuprisiu^  the  district  of  a  superiaten. 
dent  re^strar,  and  for  the  reading  of  the  same 
at  certain  meetings  of  such  guardians ;  and 
whereas  it  may  happen  in  certain  superinten- 
dent registrar's  districts  that  there  may  be  no 
such  guardians ;  be  it  therefore  enacted,  that 
in  every  such  case,  but  only  until  the  election 
of  sQch  board  of  guardians  and  of  a  clerk  to 
their  board,  every  notice  of  marriage  given 
according  to  the  provisions  of  the  said  act  for 
marriages,  or  a  true  and  exact  copy  tbereof, 
under  the  hand  of  the  superintendent  regis- 
trar, shall  be  suspended  in  some  conspicuous 
place  in  the  office  of  the  superintendent  regis- 
trar  during  seven  successive  days,  if  the 
marriage  is  to  be  solemnized  by  licence,  or 
twenty-one  successive  days  if  the  marriage  is 
to  be  solemnized  without  licence,  before  any 
marriage  shall  be  solemnized  in  pursuance  of 
such  notice  ;  and  the  particulars  of  every  such 
notice  shall  be  sent  by  the  superintendent  ve- 
gistrar  to  every  registrar  of  marriages  withiu 
his  district,  and  shall  be  open  to  the  mspection 
of  every  one  who  shall  apply  at  reasonable 
times  to  such  registrar  to  mspect  the  same, 
(s.  24,) 

By  ^he  sud  act  for  registering  births^  deaths, 
and  marriages  it  is  provided  that  the  costs  gf 
all  marriage  register  books  and  forms  for  cer- 
tified copies  thereof,  furnished  to  the  rector, 
vicar,  oi*  curate,  of  ever^  church  and  chapel  in 
England  wherein  marriages  mav  lawfully  be 
solemnized  shall  be  paid  by  the  churchwardens 
and  overseers  of  the  parish  or  chapelry  out  of 
the  monies  in  their  hands  as  such  churchwar- 
dens or  overseers,  and  that  the  costs  of  register 
books  of  births  and  of  register  books  of  deaths 
and  of  forms  for  certified  copies  thereof,  shall 
be  paid  by  the  guardians  or  by  the  churchwar. 
dens  and  overseers  (as  the  case  may  be)  out  of 
the  monies  coming  to  their  hands  or  controul  as 
such  guardians  or  churchwardens  and  over- 
seers; it  is  enacted,  for  removing  doubt  as  to  the 
fond  chargeable  therewith,  that  the  costs  of  all 
such  books  and  forms  shall  be  borne  by  the 
union,  parish  or  place,  in  and  for  which  the 
superintendent  registrar  is  appointed  who  su- 
perintends the  registrar  fur  whose  use  such 
books  were  provided,  or  to  whom  such  rector 
vicar,  or  curate,  is  by  the  said  act  directed  to 
deliver  one  copy  of  such  register;  and  such 
costs  shall  be  paid  to  the  said  superintendent 
registrar  by  the  guardians  or  by  the  church- 
wardens and  overseers,  as  the  c^ase  shall  be, 
out  of  the  monies  coming  into  their  hands  as 
such  guardians  or  such  churchwardens  and 
overseers  for  the  relief  of  the  poor.    (s.  25.) 

Quarterly  Returns. — ^The  certified  copies  of 
the  entries  of  births,  deaths,  and  marriages 
required  l>y  the  said  acts  for  marriages,  and 
for  registering  births,  deaths,  and  marriges, 
or  by  an  act  passed  in  this  session  of  parlia- 
ment, intituled,  "An  Act  to  suspend  for  a 
limited  Time  the  Operation  of  Two  Acts 
passed  in  the  last  Session  of  Parliament,  for 


registering  Births,  Deaths,  and  Marriages  in 
England,  and  for  Marriages  in  England,"  to 
be  made  and  delivered  to  the  superintendent 
registrar,  and  aUo  the  certificates  to  be  made 
and  delivered  to  the  superintendent  registrar 
that  there  has  been  no  birth,  death*  or  mar- 
riage registered  since  the  delivery  of  the  last 
certificate,  shall  in  every  case  be  made  up  and 
refer  respectively  to  the  last  days  of  March, 
June,  September,  and  December  then  next 
preceding,  and  not  to  the  time  of  the  making 
or  deliverv  of  such  certified  copy  or  certificate 
when  made  on  any  subseijuent  aay.  (s.  26.) 
Registers  kepi   by  the  Clergy. — It  is    re- 

3uired  by  the  said  act  for  registering  births^ 
eaths,  and  marriages,  that  every  rector,  vicar, 
and  curate  shall  register  in  duplicate  the  par- 
ticulars of  every  marriage  solemnized  by  him, 
one  of  which  registers  he  is  also  required  to 
deliver  when  filled  to  the  superintendent  regis- 
trar of  the  district  in  whiv*h  such  church  or 
chapel  may  be  situated,  and  also  four  times  in 
every  year  to  deliver  to  the  said  superintendent 
registrar  a  true  copy,  certified  by  him  under 
his  hand,  of  all  the  entries  of  marriages  in  the 
register  book  kept  by  him  since  the  last  cer- 
tificate; it  is  enacted,  that  the  said  superin- 
tendent regisjtrar  shall  pay  or  cause  to  be  paid 
to  the  said  rector,  vicar,  or  curate  the  sum  of 
sixpence  for  ever^  entry  contained  in  such 
certified  copy,  which  siim  shall  be  reimbursed^ 
to  the  said  superintendent  registrar  by  the 
guardians  or  overseers  of  the  union,  parish,  or 
place  for  which  he  shall  be  appointed  super- 
intendent registrar  as  afuresaicl,  in  like  manner 
as  by  the  said  act  is  provided  for  the  payment 
of  the  regi^itrar  on  production  of  his  n^ccounts 
to  the  superintendent  registrar,    (s.  27.) 

Every  person  w|\o  under  the  provisions 
of  the  said  acts  for  marriages,  and  for  regis- 
tering births,  deaths,  and  marriages,  or  either 
of  them,  as  amended  by  this  act,  is  required 
to  make  and  deliver  to  any  superintendent 
registrar  a  certified  copy  of  the  entries  of 
any  births,'  deaths,  or  marriages  registered 
by  him,  or  the  certificate  required  by  the  said 
acts  as  amended  by  this  act,  that  there  have 
been  no  entries  since  the  latit  certificate,  and 
who  after  being  ocdy  required  to  deliver  such 
certified  copy  or  such  certificate  as  aforesaid 
shall  refuse  or  during  one  calendar  month  ne- 
glect so  to  do,  shall  be  liable  for  every  such  of- 
fence to  forfeit  a^sum  not  exceeding  ten  pounds, 
to  be  recovered  as  other  penalties  for  offences 
against  the  said  acts  are  made  recoverable : 
Provided  always,  that  in  such  case  a  moiety  of 
the  penalty  shall  not  go  to  the  informer,  but  the 
whole  shall  go  to  the  registrar  general,  or 
such  other  person  as  the  Commissioners  of  the 
Treasury  shall  appoint,  for  the  use  of  her  Ma- 
jesty, (s.  28.) 

In  every  case  in  which  any  rector,  vicar,  or 
curate  is  required  by  either  of  the  said  acts  for 
marriages,  and  for  registering  births,  deaths, 
and  marriages,  or  by  this  act  to,  give  or  deliver 
any  notice,  certificate,  or  certified  copy  to  any 
superintendent  registrar,  it  shall  he  sufiicient  for 
such  rector,  ricar,  or  curate,  to  give  or  deliver 
the  same  to  some  r^istrar  under  thejuperin- 
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tendance  of  some  superintendent  re^strar ;  and 
every  registrar  on  rcceivinjj  any  such  notice, 
jcertificate,  or  certified  copy,  shall  give  or  deliver 
the  same  to  the  superintendent  registrar  ;  and 
each  superintendent  registrar  shall  direct  the 
registrars  of  births  and  deaths  under  his  super- 
intendance  quarterly,  or  oftenerif  he  shall  think 
fit,  or  shall  be  so  ordered  to  do  by  the  registrar 
general,  to  collect  the  notices,  certificates,  and 
.certified  copies  from  every  rector,  vicar,  and 
.curate  within  his  district,  (s.  29.) 

For  removing  of  all  doubt  with  regard  to 
the  admini!^traiion  of  oaths,  it  is  enacted,  that 
every  person  before  whom  by  the  said  acts  or 
jeither  of  them  an  oath  is  directed  to  be  taken,  is 
hereby  authorized  to  administer  the  same. 
(8.  SO.) 

The  prosecution  for  every  offence  punishable 
upon  suihmafy  conviction  by  virtue  of  the  said 
acts  or  this  act  shall  be  commenced  within  three 
months  after  the  comroisbion  of  such  office. 
(8.  31.) 

No  stamp  duty  shall  be  required,  nor  shall 
any  duty  be  chargeable,  on  any  licence  under 
.the  han^  and  seal  of  any  bishop,  or  any  other 
instrument  necessary  for  authorising  the  so- 
lemnization of  marriages  in  any  chapel  accor- 
ding to  the  provisions  of  the  said  act  for  mar- 
riages, (s.  32 ) 

^flfl/i*.— The  lianns  of  marriage  of  any  per- 
sons may  be  published  in  any  chapel  licensed  by 
the  bishop,  according  to  the  provisions  of  the 
«aid  act  for  marriages,  for  the  solemnization  of 
marriages,  in  which  those  persons  might  law- 
fully be  married  ;  and  instead  of  Jthe  notice  re- 
quired by  the  said  act  the  words  **  Banns  may 
ht  published  and  marriages  may  be  solemnized 
in  this  chapel"  shall  be  placed  in  some  conspic- 
uous part  in  the  interior  of  every  such  chapel. 
;(8.  33.) 

DoulHs  may  arise  whether  under  the  said 
-recited  acts  it  is  lawful  for  the  bishop  to  license 
.chapels  for  marriages  between  parties  one 
only  of  whom  resides  within  the  district  spe- 
cified in  such  licence ;  it  is  therefore  enacted 
and  declared,  that  all  such  licences  shall  be 
construed  to  extend  to  and  authorise  marriages 
in  such  chapels  between  parties  one  or  both 
of  whom  is  or  are  resident  within  the  said 
district ;  Provided  always^  that  where  the  par- 
ties to  any  marriage  intended  to  be  solemni- 
zed after  publication  of  banns  shall  reside  wiih- 
in  different  ecclesias^tical  districts,  the  banns  for 
0uch  marriage  shall  be  published  as  well  in 
the  church  or  chapel  wherein  such  marriage  is 
intended  to  be  solemnized  as  in  the  chapel 
licensed  nnder  the  ptovisions  of  the  said  reci- 
ted act  for  the  other  district  within  which  one ' 
.of  the  parties  is  resident,  and  if  there  be  no 
;8uch  chapel,  then  in  the  church  or  chapel  in 
which  the  banns  of  such  last-mentioned  party 
might  be  legally  published  if  the  said  recited 
fict  had  not  been  passed,  (s.  34.) 

Roman  CnthoUc  ChapeL-^Cerl&in  provisions 
nrc  made  in  tlie  act  intituled  *'  An  Act  for  Mar- 
riagns  in  England,"  relating  to  the  celebration 
X)f  warria^ed  in  senarate  buildings;  it  is  enac- 
ted, ^at  any  Siuiloiiig  which  «hall  have  been 
)it%n«ed  an<l  used  diirii^rone  year  next  before 
f;f|fi9tratipn  for  public  religious  worship  as  a 


Roman  Catholic  chapel  exclusively,  shall  be 
taken  to  be  a  separate  building  for  the  par- 
pose  of  being  registered  for  the  celebration  of 
marriages,  notwithstanding  the  same  shall  be 
under  the  same  roof  with  any  other  hutlding, 
or  shall  form  a  part  only  of  a  building,  (s.  35.) 
Notice  in  lieu  of  Brmfis.-^U  is  enacted  in 
the  said  recited  act  for  marriages  in  England, 
that  whero  by  any  law  or  canon  in  force^  be- 
fore the  passing  of  the  said  act  it  is  provided 
that  any  marriage  may  be  solemnized  after 
publication  of  b'anns,  such  marriage  may  be 
solemnized  in  like  manner  on  production  of 
the  registrar's  certificate  as  therein-after  pro- 
vided ;'  by  the  present  act  it  is  enacted,  that 
the  giving  of  notice  to  the  superintendent 
registrar,  and  the  issue  of  the  superintendent 
registrar's  certificate,  as  in  the  act  ahd  by  this 
act  provided,  shall  be  used  and  stand  instead 
of  the  publication  of  banns  to  all  intents  and 
purposes  where  no  such  publication  shall  have 
taken  place ;  and  every  parson,  vicar,  minish 
ter,  or  curate,  in  England  shall  solemnize 
marriage  after  such  notice  and  certificate  as 
aforesaid  in  like  manner  as  after  due  publica- 
tion of  banns  t  Provided  always,  that  the 
church  wherein  any  marriage  according  to  the 
rites  of  the  church  of  England  shall  so  be  so- 
lemnized shall  be  within  the  district  of  tlie 
superintendent  registrar  by  whom  such  cer* 
tiiicate  as  aforesaid  shall  have  been  issiied. 
(8.  360 


IMMEDIATE  OPERATION  OP  THE 
MARRIAGE  AND  REGISTRATION 
ACTS. 

These  acta,  the  6  &  7  W.  4,  cc.  85,  86, 
suspended  for  a  limited  time  by  the  7  &  8 
W.  4,  c.  1,  and  amended  by  1  Vict.  c. 
22,  having  come  into  operation  on  the  1st 
instant,  it  may  be  useful  to  state  the  sub- 
stance of  the  provisions  which  require  im* 
mediate  attention. 

1st,  As  to  Marriages, 
In  the  Church  of  England, — Persons  de- 
sirous of  solemnizing  marriage  according 
to  the  rites  of  the  Church  of  England,  may 
be  so  married  after  publication  of  banns,  or 
by  licence,  or  by  special  licence  as  hereto- 
fore ;  or  they  may  be  married  (without 
publication  of  banna,  or  by  licence,  or  spe- 
cial licence),  according  to  the  rites  and 
ceremonies  of  the  Church  of  England,  on 
production  of  a  certificate  from  the  super- 
intendent registrar  of  the  district.*  One  of 
the  parties  intending  marriage  must  give 
notice  under  his  or  her  hand  to  the  super- 
intendent registrar  of  the  district,  withia 
which  the  parties  sfaeJl  hacve  dwdt  fbr  not 
less  than  seven  deiys  tfato  next  preceding; 
or  If  they  dwell  in  different  cS^cts,  they 
must  give  the  like  notice  to  the  superinten- 
dent registrar  of  each  district.     The  notice 

«  See  I  Vict,  c,  g2,  s  35,  supra, 
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most  be  in  the  fonn  of  a  schedule,  which 
the  superintendent  registrar  will  furnish, 
and  must  be  filled  up  with  the  following 
particulars : — 

The  name  and  surname  of  each    of  the 
parties ; — whether  bachelor  or  widow- 
er, spinster  or  widow ;— their  respec- 
tive  rank,  profession,    or  calling:  — 
whether  minors,  or  of  full  age ; — their 
respective  dwelling  places  ; — whether 
they  have  resided  within  the  district 
more  than  one  calendar  month,  or  if 
not,   how  long; — in  what  church  or 
building  the  marriage  is  to  be  solem- 
nized;— the  district    and    county   in 
which  tiie  other  party  resides,  when 
they  dwell  in  different  districts. 
A  copy  of  such  notice  will  be  entered  by 
the  superintendent  registrar  in  a  book  called 
*'  The  Marriage  Notice  Book,"  which  will 
be  open  at  all  reasonable  times,  without  fee, 
to  all  persons  desirous  of  iuspecting  the 
same. 

/«  registered  Buildings, — Persons  (ex- 
cept Quakers  and  Jews)  desirous  of  solem- 
nizing marriage,  not  according  to  the  rites 
of  the  Church  of  England,  may  be  married 
according  to  other  rites  and  ceremonies,  on 
production  of  a  certificate  obtained  as  above 
mentioDed, .  in  a  registered  place  of  worship, 
provided  that  every  such  marriage  shall  be 
solemnized  with  open  doors,  between  the 
hours  of  eight  and  twelve  in  the  forenoon, 
in  the  presence  of  some  registrar  of  the 
district  in  which  such  registered  building  is 
situate,  and  of  two  or  more  credible  wit- 
nesses. 

Persons  may  be  married  after  seven  days 
from  the  entiy  of  the  notice,  if  by  licence, 
and  after  twenty-one  days  if  without 
licence,  provided  it  be  within  three  calendar 
months  after  notice ;  otherwise  it  must  be 
renewed. 

A  licence  may  be  granted  by  tlie  sup^- 
intendent  registrar,  but  only  for  marriage 
m  a  registered  building  within  his  dis- 
trict, or  in  his  office;  but  before  any 
licence  can  be  granted  by  him,  one  of  tiie 
parties  intending  marriage  must  appear 
personally  before  him.  and  in  case  he  shall 
not  be  the  superintendent  registrar  to  whom 
notice  of  suc^  ii^tended  marriage  was  given, 
shall  deliver  to  Yavel  the  certificate  of  the 
superintendent  registrar,  or  superintendent 
registrars,  to  whom  such  notice  shall  have 
been  given;  and  such  party  shall  make 
oath,  or  shall  make  his  or  her  solemn  af- 
firmation or  declaration  instead  of  takirg 
an  oath,  that  he  or  she  believeth  that  there 
IB  not  Biiy  impediment  of  kindred  or  alliance. 


or  other  lawfiil  hindrance  to  the  aaid  xAai:- 
riage,  and  ^hat  one  of  the  said  parties  hath 
for  the  space  of  fifteen  days  immediately 
before  the  day  of  the  grant  of  such  licence 
had  his  or  her  usual  place  of  abode  within 
the  district  within  which  such  marriage  is 
to  be  solemnized,  and  where  either  of  the 
parties,  (not  being  a  widower  or  widow), 
shall  be  under  the  age  of  twenty.oue  years, 
that  the  consent  of  the  person  or  persons 
whose  consent  to  such  marriage  is  required 
by  law  has  been  obtained  thereto,  or  that 
there  is  no  person  having  authority  to  give 
such  consent. 

At  the  Registrar's  Office. — Persons  ob- 
jecting to  be  married  according  to  the  rites 
of  the  Church  of  England,  or  in  any  regis- 
tered building,  may  after  notice  and  certifi- 
cate, celebrate  marriage  at  the  office  of  the 
superintendent  registrar,  with  open  [doors 
between  the  hours  of  eight  and  twelve  in 
the  forenoon,  in  the  presence  of  the  super- 
intendent registrar  and  some  registrar  of 
the  district,  and  in  the  presence  of  two  wit- 
nesses, making  the  declaration,  and  using 
the  form  of  words  required  in  the  case  of 
marriage  in  a  registered  building. 

Quakers  may  contract  and  solemnize  mar- 
riage according  to  the  usages  of  their  so- 
ciety, provided  both  parties  are  of  that 
society,  and  that  notice  shall  have  been 
given  to  the  superintendent  registrar,  and  a 
certificate  shall  have  been  issued  as  before 
mentioned. 

Jews  may  likewise  contract  and  solemnize 
marriage  according  to  the  usages  of  the 
Jewish  religion  under  similar  provisions. 

If  any  valid  marriage  shall  be  had  under 
ihe  provisions  of  the  act  for  Marriages  in 
England  by  means  of  any  wilfully  false  no- 
tice, certificate,  or  declaration  made  by  ei- 
ther party  to  such  marriage,  as  to  any  mat- 
ter to  wluch  a  notice,  certificate  or  declara- 
tion, is  therein  required,  his  Majesty's 
Attorney  General  or  Solicitor  General  may 
sue  for  a  forfeiture  of  all  estate  and  interest  in 
any  property  accruing  to  the  offending 
party  by  such  marriage ;  and  the  proceed- 
ings and  the  consequences  will  be  the  same 
as  are  provided  in  the  like  case  with  regard 
to  marriages  by  licence  before  the  passinjg 
of  these  acts. 

2d,^As  to  Me  Registration  ef  Births, 
The  lather  or  mother  of  a  child,  bom  after 
Ist  July,  1837,  or  the  occupier  of  the  house 
in  which  such  birth  shall  happen,  may  give 
notice  of  ^uch  birth  to  the  registrar  of  the 
district,  within /or/y-fU7o  days  next  after  the 
day  of  such  birth ;  and  it  is  imparative  om 
them  to  give  infor«iation  to  the  rc^gistiar  on 
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being  requested  to  do  so,  of  the  day  of  birth 
of  the  child ;  the  name  (if  any  is  given) ; 
the  sex ;  the  name  and  surname  of  the  father ; 
the  name,  and  maiden  surname  of  the  mother; 
the  rank,  profession,  trade  or  calling  of  the 
father. 

The  person  giving  such  infarmation  must 
also  sign  the  register :  and  unless  this  be 
done  no  register  can  be  given  in  evidence. 
No  fee  is  payable;  and  the  entry  in  the 
register,  being  signed,  will  be  evidence  of 
such  birth  in  any  Court  of  Law  or  Equity, 

3rd.  ^s  to  t/ie  Registration  of  Deaths, 

Some  person  present  at  a  death,  or  in 
attendance  during  the  last  illness,  the  occu- 
pier, or  some  inmate  of  the  house  in  which 
a  death  shall  have  happened,  may,  within 
Jive  days  after  the  death,  give  notice  to  the 
registrar  of  the  district,  and  ^atst  within 
eight  days  give  information  to  the  registrar, 
on  being  requested  to  do  so,  of  the  day  of 
death;  the  name  and  surname  of  the  person 
who  has  died;' the  sex;  the  age;  the  rank, 
profession,  trade,  or  calling;  the  cause  of 
death. 

The  person  giving  information  must  sign 
the  register ;  and  the  entry  which  the  re- 
gistrar will  make^  will  be  evidence  of  such 
death. 

Every  person  who  shall  bury  or  perform 
any  funeral  or  any  religious  service  for  the 
burial  of  any  dead  body,  for  which  no  certi- 
ficate shall  have  been  made  and  delivered 
cither  by  the  registrar  or  (in  cases  of  inquest) 
by  the  coroner,  and  who  shall  not  within 
seven  days,  give  notice  thereof  to  the  regis- 
trar, will  be  liable  to  forfeit  ten  pounds.  And 
no  certificate  c^n  be  given  (except  by  the 
coroner  when  an  inquest  has  been  held)  un- 
less the  death  has  been  registered  by  the  re- 
gistrar of  the  district. 

Every  person  wilfully  making  or  causing 
to  be  made,  any  false  statement  touching 
any  of  the  particular^  required  to  be  known 
and  registered,  for  the  purpose  of  such  state- 
ment being  inserted  in  any  register  of  birth, 
death,  or  marriage,  will  be  subject  to  the 
same  pains  and  penalties  as  if  gmlty  of 
perjury. 

Persons  failing  to  do  that  which  is  by  an 
ict  of  parliament  enjoined,  are  indictable 
.or  a  misdemeanor,  although  no  specific  pe- 
nalty is  imposed  by  the  act  which  they  have 
so  disobeyedj 


PRACTICAL  POINTS   OF  GENBRAIi 
INTEREST. 


C0NCEALUENT8   ON  EFFECTING   POLICIES  OF 
INSURANCE. 

Wb  lately  called  attention  to  the  important 
subject  of  concealments  on  effecting  policies 
of  insurance,  and  stated  the  recent  cases  relat- 
iuf^  to  it  (12  L.  O.  89—90);  and  we  now  add 
another  late  decision  at  ntsiprius  on  the  point. 
We  conceive  that  actions  raising  questions  of 
this  nature  should  be  discoumged.  or  those 
very  useful  institutions — ^life  insurance  socie- 
ties— will  materially  suffer.  If  a  person  hav- 
ing effected  an  insurance  is  to  be  liable  on  his 
death  to  have  the  whole  history  of  bis  private 
life  dragged  before  the  public,  it  sppears  to  ns 
that  he  will  hesitate  ^  little  before  he  runs 
this  risk.  Unlets  in  cases  of  very  gross 
fraud,  the  insurance  societies  will  act  tvisely  in 
paying  the  sum  secured,  even  when  there  is 
reason  to  doubt  the  right  to  recover  it.  We 
would  have  the  strictest  investigation  before 
the  policy  be  entered  into ;  but  opce  made,  let 
it  be  binding  on  all  parties.  The  following 
is  the  case  to  which  we  allude:  Chtitieck  v. 
Skawe,  2  AIoo.  &  Rob.  498. 

j4s8umpsit.-—ThU  was  an  action  on  a  policy 
of  insurance  effected  by  the  plaintiff,  and 
signed  by  the  defendants  as  directors  of  the 
Eagle  Insurance  Company,  in  July  1831,  upon 
the  life  of  Lieutenant  Colonel  Greswolde. 
Plea,  the  general  issue.  The  policy  recited 
that  the  plaintiff  had  delivered  to  the  office  a 
certain  statement  or  declaration,  touching  the 
said  Lieutenant  Colonel  Greswolde,  wherein  it 
was  (amongst  other  things)  alleged,  that  the 
assured  "  is  now  in  a  sound  and  perfect  state 
of  health,  and  has  not  been  afflicted  with,  nor 
is  subject  to,  gout,  verti};o,y?/#,  hemorrhage, 
dropsy,  asthma,  consumption,  or  to  any  disease, 
ailment,  or  bodily  infirmity,  orsymptomsof  any 
disease,  ailment,  or  bodily  infirmity,  nor  accas- 
touied  to  any  intemperate  habits,  which  can 
tend  to  the  shortening  of  life ;"  and  the  policy 
contained  a  proviso,  that  the  insurance  was  to 
be  valid  only  in  case  the  declaration  above  re- 
ferred to  contained  a  true  and  faithful  repre- 
sentatitin  of  the  fucts  therein  mentioned.  Co- 
lonel Greswolde  died  in  Jiinuary  1833.  For 
the  defendants  it  was  attempted  to  be  shewn 
that  the  policy  wi^s  void  on  two  grounds :  firbt, 
because  at  the  time  it  was  effected.  Colonel 
Greswolde  was  accustomed  to  very  intem- 
perate habits  of  drinking,  which  tended  to  the 
shortening  of  life;  secondly,  because  he  had 
been  afflicted  with  and  was  subject  to  fits.  In 
respect  of  the  fits,  it  was  admitted  in  the  plain- 
tiff's  opening,  that  in  the  ve^r  1827  the  Colonel 
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had  been  attacked  by  a  seizure,  said  to  be  of 
an  epileptic  character,  whilst  (jaartered  at  Mac- 
clestaeld^  and  by  a  second  seizure  of  the  same 
kind  a  few  days  nfter ;  it  was  also  attempted 
to  be  shewn  on  the  part  of  the  defendants,  that 
the  Colonel  had  been  frequently  afflicted  with 
similar  seizures  l)etween  the  occurrence  at 
Maccle86eld  and  the  date  of  the  policy,  and 
from  thence  to  the  time  of  his  death,  the  im- 
mediate cause  of  which  was  stated  to  be  a  6t  of 
some  kind,  at  the  time  when  he  was  keepin||^ 
his  bed,  and  labouring  under  a  dangerous 
attack  of  some  species  of  cholera.  The  evi- 
dence as  to  the  fits,  (except  the  two  at  Mac- 
cle^iieldy  and  that  which  took  place  imme- 
diately before  the  Colonel's  death,)  was,  how- 
ever, of  a  very  doubtful,  and  fre<|uently  of  a 
contradictory^  nature ;  and  as  to  the  Maccles- 
field fits,  the  plaintiff  gave  evidence  that  they 
were  the  immediate  result  of  an  accident  which 
happened  to  the  Colonel  in  a  scuffle,  in  the 
coarse  of  which  he  either  fell,  or  was  cast 
down,  some  stone  steps,  and  received  a  very 
severe  injury  in  the  head ;  the  Colonel  having 
been  free  from  all  tendency  to  fits  up  to  this 
time,  and  never  having  experienced  any  recur- 
rence of  them  (as  the  plaintiff  contended)  since. 
Lord  Ahingft,  C.  6.,  in  his  address  to  the 
jury,  after  commenting  on  the  evidence  as  to 
the  alleged  intemperate  habits  of  Colonel  O., 
proceeded  thus:— If  the  only  fits  of  which 
proof  were  given  had  been  the  Macclesfield 
fits,  I  should  have  said,  there  was  uo  breach  of 
this  warranty :  for  the  interpretation  1  put  on 
a  clause  of  this  kind  is,  not  that  the  party 
never  accidentally  had  a  fit,  but  that  he  was 
not,  at  the  time  of  the  insurance  being  made, 
a  person  habitually  or  constitutionally  afflicted 
vrith  fits;  a  person  liable  to  fits  from  some 
peculiarity  of  temperament,  either  natural,  or 
conti  acted,  from  some  cause  op  other,  during 
life.  Yon  are  to  say  whether  the  evidence  has 
satisfied  you  that  these  fits  at  Macclesfield 
were  the  result  of  accident,  and  did  not  lead 
to  any  recurrence  of  fits  in  after  life,  or  whe- 
ther you  think  that  the  defendants  have  shewn 
tliat  the  Colonel  was  attacked  by  other  seizures 
of  the  same  kind  after  the  Macclesfield  fits; 
b^ause  if  the  evidejicc  as  to  those  seizures  is 
to  be  depended  upon,  they  not  being  pre- 
tended to  be  the  result  of  any  accident,  would 
seem  to  shew  that  the  party  was,  from  the 
date  of  the  Macclesfield  fits,  a  person  subject 
to  that  disorder,  within  the  meaning  of  the 
proviso.  In  that  case  your  verdict  will  be  for 
the  defendant. — Verdict  for  the  plaintiff. 
In  Michaelmas  Term  following  a  rule  niti 
for  a  new  trial  was  obtained,  on  the  ground 
that  the  verdict  was  agiunst  evidence.  No 
objection  was  made  to  the  direction  of  the 
Chief  Rttron,  and  in  the  course  of  the  argu- 
ment, Parke,  B.,  expressed  his  concurrence 
therein.    The  rule  was  afterwards  discharged. 


NO'nCES  OP  NBW  BOOKS. 


The  Practical  Man:  or  Pocket  Companion 
for  Solicitors,  Estate  Agents,  Valiters, 
and  Owners  of  Property;  comprising  Pre^ 
cedents.  Rules,  Tables,  Calculations,  ^c, 
in  those  matters  of  Professional  and  Ge- 
neral Business,  rehiring  attention  when 
reference  cannot  be  had  to  the  Library. 
By  RoUa  Rouse,  of  the  Middle  Tem- 
ple, Esq.  Second  Edition.  London :  Pub- 
lished for  the  Proprietors  of  '*  The  Legal 
Observer,"  by  Richards  &  Co.  1837. 

This  is  a  Second  Edition  of  Mr.  Rouse's 
"  Practical  Man."  The  rapidity  with  which 
the  first  edition  has  been  taken  by  the  Pro- 
fession, justifies  the  favourable  opinion  we 
formerly  expressed  of  the  useful  labours  of 
the  author.  The  present  edition  is  greatly 
extended ;  with  the  Introduction  of  a  com- 
plete System  of  Valuations,  on  a  plan  never 
before  attempted*  and  which  will  enable 
any  person  acquainted  with  common  Arith- 
metic, to  value  with  ease  and  exactness,  all 
the  more  complicated  Interests  in  Property, 
Copyhold  Enfranchisements,  Life  Policies, 
&c.- 

The  first  part  contains  Forms,  &o.  in- 
tended more  particularly  for  the  legal  Prac- 
titioner:— Considerable  additions  have  been 
made  in  Affidavits,  Agreements,  Bank- 
ruptcy, Notices,  Stamps,  and  WiUs;  —Tithe 
Commutation,  and  general  Release  Forms, 
with  the  Distribution  of  an  Intestate's  Per- 
sonal Estate,  have  also  been  added. 

The  second  part  comprises  Measurements, 
Contents,  Weights,  and  general  computa- 
tions ;  embracing  Land  and  Superficial 
Measure  generally;  and  applied  to  Roofs, 
Thatching,  Artificers'  Work,  kci^-Cubic 
Measure  generally,  and  applied  to  Stacks^ 
Manure,  Timber.  Cisterns,  Casks,  Coppers, 
&c. —  Weight,  of  Cast  Iron,  Sheet  Lead, 
Bar  Iron,  Lead  Pipe,  Copper,  Wood,  Stone, 
&c.  &c.  This  part  has  also  been  greatiy 
extended. 

The  third  part»  which  in  the  first  edition 
only  comprised  a  few  of  the  mere  simple 
values  in  property,  is  extended  so  as  to  form 
a  complete  System  of  Valuations; — em- 
bracing Freeholds  and  Copyholds,  Advow- 
soqs,  next  and  successive  Presentations, 
Life  Annuities^  Church,  Collegiate  and  other 
renewable  and  Common  Leaseholds;  — 
Rents  equal  to  Premium,  Beneficial  Value, 
renewing  or  extending  Leases; — renewal 
of  a  life  in  Copyholds  for  Lives ;  Accumula- 
tions, Copyhold  Enfranchisements,  Life  Po- 
licies; difference  between  value  and  amonnt 
of  yearly,  half-yearly^ 
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ments  ;  ComparatiTe  Valaes ;  Lifeholda  and 
Leaseholds,  Purchasing  and  Selling  Lease- 
holds and  Annuities,  and  equivalent  Perpe- 
tuities ;  Tithe  Commutation  Rent  Charges, 
&c.  &c.  &c. 

The  System  ie  not  limited  to  present  and 
absolute  Interests,  but  extends  to  those 
contingent,  reversionary,  determinable,  or 
dependent  on  any  Number  0/ Joint  Lives  or 
Survivorships,  and  includes  many  Rules  ne- 
ver before  published,  and  but  few  which 
have  been  published,  except  in  a  form  only 
to  be  understood  by  persons  tolerably  well 
acquainted  with  Mathematics. 

The  Work  contains  60  Tables,  about  half 
being  applicable  to  parts  1  and  2,  and  the 
remainder  to  part  3.  The  first  class  of  Ta* 
bles  will  be  found  to  facilitate  greatly  all 
calculations  of  Contents,  Proportions,  abso- 
lute or  comparative  Weights,  &c.  and  is 
much  more  full  than  the  corresponding 
class  in  the  first  edition.  The  Tables  re- 
lating to  part  8,  are  almoet  all  added ;— • 
and  even  those  Tables  given  in  the  first 
Edition  have  been  considerably  enlarged,  so 
as  to  make  them  of  use  in  the  Valuations 
now  introduced. — Values  at  4^  per  Cent, 
have  also  been  given,  with  Finlaison's  and 
Equitable  Experience  Values,  Deparcieux' 
Joint  Values,  (8  Tables;)  difference  in 
yearly,  half-yeariy,  and  quarterly  Amounts 
and  Valaes  ;  Probabilities  of  Life ;  Purchase 
of  Leaseholds  and  Annuities,  and  equivalent 
Perpetuities,  Tithes  Commutation,  Rent 
Charges,  &g. 


SELECTIONS 
FROM  CORRESPONDENCE. 


OFFICE  ATTBNDANCB. 

To  the  Editor  of  the  Legal  Observer. 

Sir, 
There  is  a  dispute  amon^  the  attorneys' 
clerks,  who  consider  that  the  evening  atten- 
dance  is  now  entirely  useless,  as  the  public 
offices  are  closed  by  Rola  of  Court.  It  is 
rumoured  that  they  are  abont  calling  a  meet- 
ing to  discuss  the  matter,  and  submit  their 
determination  on  the  subject  to  tlieir  princi- 
pals. From  enquiries  made  of  several  respect- 
able  manaj3;ine  clerks,  it  appears  that  what  they 
want  is  this,  that  they  shall  commence  business 
at  tine  or  half-past,  be  in  attendance  the  whole 
day,  (with  the  excemion  of  half  an  hour  to  be 
allowed  for  refreshment)  and  then  at  six 
o'clock  to  leave  for  the  evening.  I  really 
think  that,  if  this  be  the  only  grievance  which 
they  complain  of,  it  might  soon  be  redressed  by 
granting  the  indulgence,  which  I  am  willing 
to  commence  in  my  office,  providing  I  find  my 


neighbours  follow  the  same  example.  Knowing 
your  anxiety  to  prevent  any  dissatisfaction 
arising  in  the  profession  between  the  master 
and  clerk,  I  take  the  liberty  of  addressing  the 
above  to  you,  in  order  that  it  may  get  men- 
tiuned  in  the  proper  quarter,  and  perhaps,  by 
that  means,  satisfactorily  settle  the  dispute. 

AnAgbnt. 
Since  the  new  rule  parsed,  I  find  several  of 
the  offices  close  early  in  the  evening ;  but  oiy 
wish  is,  that  it  should  be  adopted  generally  by 
the  profession. 


PRACTITIONERS  IN  THE  COUNTV  COURTS. 

To  the  Editor  of  the  Lfgnl  Obserrer, 

Sir, 

I  should  feel  greatly  obliged  for  the  expres- 
sion of  your  opinion  on  the  following  case ;  and 
I  am  the  more  encouraged  to  ask  it,  as  you 
have  ahvavs  shown,  in  your  excellent  periodi- 
cal,.a  vigilant  jealousy  for  the  respectability  of 
the  profession. 

In  Cross  v.  Koye^  6  T.  R.  663,  it  is,  in  sub- 
stance,  stated  by  Lord  Kenyon^  that  the  statute 
25  O.  3,  c.  80,  (which  gives  a  ])enalty  against 
attorneys  prosecuting  or  defending,  without  a 
certificate,  &c.  any  suit  in  any  Court  holding 
pleas,  where  the  debt  or  damages  amount  to 
AOs,  or  more)  does  not  extend  to  the  Sheriff's 
County  Court,  although  an  attorney  prosecute 
a  suit  there  by  virtue  of  a  writ  of  juslicies  for 
more  than  40s, 

Now,  I  find  by  12  G.  2,  c.  13,  s.  7,  the  fol- 
lowing clause ;  In  case  any  person  shall  com- 
mence or  defend  any  action,  or  sue  out  any 
writ,  process,  or  summons,  or  carry  on  auy  pro- 
ceeding in  the  Court  commonly  called  the 
County  Court,  holden  in  any  county  in  that 
part  of  Great  Britain  called  England,  who  is 
not,  or  shall  not  then  be  legally  admitted  an 
attorney  or  solicitor,  according  to  2  0. 2,  c.  23, 
that  such  person  shall,  for  every  such  offence, 
forfeit  the  sum  of  20/.,  to  be  recovered  with 
costs,  by  any  person  who  shall  sue  for  the  same, 
within  12  months  next  after  such  offence  shall 
be  committed,  in  any  of  his  Majesty's  Courts 
of  Record." 

What  I  am  anxious  to  know  is,  whether  this 
last  clause  has  been  repealed  by  any  later  act, 
as  there  are  some  disreputable  characters  in 
Yorkshire,  who,  without  any  kind  of  certificate, 
prosecute  and  defend  actions  in  the  County 
Court,  and  other  Courts  Baron  in  this  district, 
and  are  not  admitted  in  the  Superior  Courts. 

1  should  also  be  glad  to  have  your  advice  as 
to  the  best  mode  of  proceeding  against  such 
characters ;  and  your  opinion,  whether  all  pe- 
nalties incurred  by  virtue  of  any  Act  of  Parlia- 
ment relating  to  the  Stamp  Duties  can  now 
only  be  recovered  in  the  name  of  the  Attorney- 
General  I  and  whether  the  men  above  alluded 
to  can  muntain  an  action  for  their  fees  i 

A  Subscriber. 

[We  are  not  aware  that  the  above  section  has 
been  repealed ;  but  actions  for  penalties  can 
only  be  brought  in  the  name  of  the  Attorney- 
General  ;  and  see  13  L.  O.  ^l/rrf gfp 
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clerks'  SALARIB8.  < 

To  The  Editor  of  The  Legal  Observer. 

Sir, 

Amidst  the  gpeneral  cry  for  reform,  which 
sow  prevails,  few  of  the  many  abuses  to  which 
tlie  legal  profession  are  subjected,  can  long 
remain  unredressed*  There  is  one,  however, 
which,  although  of  long  standing,  and  although 
it  concerns  a  very  large  part  of  the  profession, 
is  not  only  unredressed,  but  as  yet  appa- 
rently unnoticed.  I  allude  to  the  inadequate 
remuneration  received  by  lawyers'  clerks. 

Tliere  arc  few  lawyers,  either  in  town  or 
country,  who  do  not  expect  their  clerks  to 
maintain  a  respectable  appearance ;  but  they 
do  not  sufficiently  bear  in  mind,  the  necessity 
of  supplying  them  with  competent  means  to 
comply  with  their  expectation.  This  is  the 
more  to  be  regretted,  because  there  is  no  pha 
by  which  such  treatment  can  be  excused.  The 
inajoricy  of  those  gentlemen  by  whom  clerks 
are  kept,  are  persons  whose  practice  is  such, 
OS  certainly  would  enable  them  to  pay  a  liberal 
salary  to  each,*  and  I  am  sure  it  cannot  be 
alleged  that  the  clerks  themselves  are  not  de- 
serving of  such  encouragement.  How  many 
lawyers*  clerks  are  there  in  London  who  possess 
talents  that  would  do  credit  to  the  lawyers 
whom  they  serve?  and  how  many  are  there 
who,  although  men  of  respectable  abilities, 
and  although  serving  masters  who  are  in  the 
habit  of  throwing  a  large  part  of  the  burden  of 
the  business  upon  their  shoulders,  are  never- 
theless obliged  to  support  both  themselves  and 
their  families  upon  salaries  more  limited  than 
the  majority  of  journeymen  mechanics  are  in 
the  habit  ofVeceiving. 

But  this  is  not  all.  Not  only  are  the  gentle- 
men by  whom  this  parsimony  is  practised, 
destitute  of  excuse,  but  they  are  acting  a  part 
indirectly,  if  not  directly,  in  opposition  to  their 
own  genuine  interests  {  for  I  take  upon  myself 
to  dssertv  (and  I  speak  not  unadvisedly,)  that 
not  one  clerk  in  ten,  were  he  allowed  a  compe- 
tent maintenance  for  himself  and  family,  and 
with  that  consideration  which  all  who  occupy 
a  respectable  sphere  in  life  are  entitled  to  re- 
ceive,— not  one  clerk  in  ten,  I  say,  but  would 
become  of  far  more  service  than  he  is  at  pre- 
sent, thus  exemplifying  the  truism  that  "  one 
hour's  labour  of  a  free  man  is  worth  two  of  a 
slave.'* 

Let  me  not  be  thought  to  speak  disrespect- 
fully of  the  profession.  It  has  not,  that  I  am 
aware  of,  a  reputation  for  illiberaiity  ;  and  I 
should  be  the  last  person  in  the  world  to  brand 
it  with  a  character  which  it  does  not  deserve. 
The  fact  is,  that  although  the  evil  is  so  general, 
it  is  not  sufficiently  known  or  considered. 

Let  me  express  a  hope,  that  as  througli  the 
wide  circulation  which  your  journal  so  de- 
servedly enjoys,  these  remarks  must  meet  the 
eye  of  many,  who,  though  in   reality   kind- 


hearted  and  noble-minded  men,  are  acting  A 
part  in  the  practice  complained  of,  they  will 
turn  the  subject  over  in  their  minds,  and  while 
deciding  upon  the  course  they  will  in  future 
adopt,  remember  the  philanthropic  maxim, 
*'  do  unto  others,  as  ye  would  that  others  should 
do  unto  you." 

E.  S 


SUPERIOR  COURTS. 
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CONTRACT.* 


-FRAUDULENT 
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M1SRBPRE8ENTA* 


*  We  fear  that  the  majority  of  the  professioR 

not  m  the  favo* '-  " — "- *-'-''  *"  *^^~ 

X^kca  for  granted. 


Aeontruetfor  the  purchase  of  a  pntent  in* 

ventioH  being  eet  aside  by  reason  offraudu^ 

lent  misrepresentations  of  its  advantttges, 

though  only  one  of  the  vendors  was  guilty 

of  the  misrepresentations,  it  was  held  that 

all  of  them  were  liMe  generally  to  refund 

the  purchase  money,  and  to  pay  the  pur^ 

chaser's  costs  of  suit,  withont  reference  to 

their  particular  interests  in  the  invenii&n. 

This  case,  with  the  judgment  on  it,  is  fally 

reported  in  12  Leg.  Obs.,  p.  226,  and  after- 

wards  2  Youn^e  and  CoUyer,  p.  46.    It  is 

also  reported  on  points  of  practice  arising  on 

an  application  for  a  rehearing,  131ieg.  Obs. 

409. 

The  case  was  reheard,  chiefly  with  reference 
to  that  part  of  the  decree  directing  an  kiquiry 
by  the  master  as  to  the  share  of  300(V.  paid  by 
tie  plaintit;  that  was  receWed  by  each  of  three 
defendants  j  and  dismissing  the  bill  as  against 
the  fourth  defendant,  who  received  no  part  of 
the  money,  and  giving  him  his  costs. 

Mr.  Bwron  Alderson,  having  beard  the  argu- 
ments some  time  back,  in  giving  his  judgment, 
now  said,  "  I  have  again  maturely  considered 
this  case,  and,  as  I  intimated  in  the  course  of  the 
argument  at  the  bar,  after  having  fully  heard  the 
acute  observations  of  the  counsel  for  the  de- 
fendants, I  see  RO  reason  to  change  the  opinioR 
which  I  before  delivered  on  the  main  question. 
I  was  then,  and  still  remain,  perfectly  satisfied 
that  the  plaintiff  made  out  a  case  of  frauds 
which  entitled  him  to  relief  in  a  court  of  equity. 
The  extent  of  that  relief  has  been  made  the 
subject  of  a  petition  for  a  rehearing,  and  upon 
that  petition  I  now  propose  to  declare  my  re- 
vised  opinion.  It  seems  to  me  now,  as  it  did 
before,  to  be  cleariy  established,  that  the  rest 
of  the  defendants  had  no  knowledge  of  the  frau* 
dulent  misrepresentations  made  by  the  defend- 
ant Hicks.  But  the  money  paid  by  the  plain- 
tiff in  consequence  of  these  misrepresentations 
has  been  paid  to  all  the  defendants,  on  a  ioint 
contract  by  all,  and  they  have  all  signed  the 
receipt  for  H.  As  to  the  defendants  Todd  and 
W«son,  there  is  no  evidence  to  show  any  know- 
ledjre  possessed  by  the  plaintiff  of  their  pwrtl- 


Bo,  I  thidk  IhRt  on  the  gwracr  h^^^''  ■  *»»**«»  ^o 


lop 


180 


Super'wr  Courts:  King*9  Bench, 


much  reliance  unon  the  circamstances  spoken 
to  by  To(id ;  ana,  upon  more  mature  consider- 
ation. I  am  satisfied  that  in  this  respect  my 
judi^ment  was  erroneous,  and  that  in  equity  the 
ttanie  rule  should  prevail  which  unquestionably 
prevails  at  law.  At  law  they  would  all  have 
been  equally  bound  to  repay  in  soliffo  to  the 
plaintiff  the  money  which  they  received  from 
him  upon  a  consideration  which  had  failed  al- 
together. That  was  my  own  impression  when 
I  first  heard  the  cause.  I  think  it  ouj^ht  to  be 
considered  a  rule  of  equity  as  of  law,  that  the 
defendants  were  all  equally  bound  to  repay  this 
money,  without  any  reference  to  the  amount  of 
their  particular  shares.  I  am  therefore  satis- 
fied that  the  decree  ousht  to  be  varied  in  re- 
spect to  the  sum  of  3O0O/.  paid,  by  directing 
that  it  be  repaid  bv  the  defendants,  and  that 
the  plaintiff  is  entitled  generally  to  the  costs  of 
the  suit.'*  , 

Loveil  V.   Hicks  and  oihert,     Sittmgs  m 
Gray's  Inn  Hall,  June  20,  183?. 


%vxs^i  3Bntc$. 
[Before  the  Four  Judges."} 

IPOOR  LAWS. — C0MMI8SI0NBR8*  POWER. 

The  Poor  Lnw  Commhsioners  have,  under 
the  ASfb  fF.  4.  c.  76,  *.  26.  authority  to 
form  several  parUhee  into  an  union,  al- 
though one  o/such  parishes  may  he  governed 
under  a  local  act  of  parliament. 
Several  rules  had  been  obtained  for  writs  of 
certiorari,  to  remove  orders  mude  by  the  Poor 
Law   Commissioners    for   the   formation    of 
unions,  there  being  in  every  instanqe  a  parish 
governed  by  a  local  act  included  among  those 
that  were  thus  directed  to  be  united.    The 

auestion  as  to  the  validity  of  these  orders  was 
iscussed  in  the  case  of  the  Whitechapel  Union, 
of  which  the  parish  or  district  of  the  Old  ArtiU 
lery  Ground,  previously  governed  under  a 
local  act,  was  directed  to  form  a  part. 

The  Mtorney  General,  Sir  fF,  Follett,  Mr. 
Wightman,  and  Mr.  Tomlimon,  appeared  to 
shew  caune  against  these  rules ;  and  contended 
that  the  words  of  the  Poor  Law  Amendment 
Act  giving  the  commissioners  the  power  to 
form  unions  were  most  unrestricted,  and  must 
therefore  be  taken  to  override  the  provisions 
of  any  local  act. 

Sir  F,  Pollock,  Mr.  Cresswell,  Mr.  Bodkin, 
and  Mr.  Thomas,  were  heard  in  support  of  the 
rules ;  and  insisted  that  the  Poor  Law  Amend- 
ment Act  could  nut  be  construed  to  repeal  by 
implication  hundreds  of  local  acts ;  that  if  the 
commissioners  could  not,  as  the  St.  Pancras 
case  had  decided  they  could  not,  directly  give 
a  new  constitution  to  a  single  parish  governed 
by  a  local  act,  d  fortiori,  they  could  not  in- 
directly effect  that  object  by  uniting  such  a 
parish  with  several  others,  and  that  to  hold 
otherwise  would  be  to  enable  the  commission- 
ers to  evade  the  decision  in  the  St.  Pancras 
case. 

Lord  Denman,  C.  J.,  delivered  the  judg- 
Qient  of  the  Court.— This  was  a  rule  calling 


on  the  Poor  Law  Commissioners  for  England 
and  Wales  to  shew  cause  %vhy  a  writ  of  cer* 
tiorari  should  not  issue  directing  them  to 
remove  into  this  Court  a  certain  order  under 
the  hands  and  seal  of  the  commissioners,  dated 
the  31st  of  Jan.  1837,  ordering  that  certain 
DHrishes,  townships,  and  places  should  on  the 
16th  of  February  be  united  for  the  administra- 
tion of  the  Pour  Laivs,  by  the  name  of  the 
'*  Whitechapel  Union,"  and  that  a  board  of 
gusrdians  should  be  con!>tituted  under  the  pro- 
visions of  the  act  of  parliament.  One  part  in- 
cluded in  the  union  was  the  Old  Artillery 
Ground,  which  was  governed  by  trustees  un- 
der a  local  act  of  parliament.  The  rule  had 
been  obtained  by  two  trustees  for  managing 
the  poor  of  the  Artillery  Ground.  It  appeared 
by  the  affidavits  that  the  Poor  Law  Commis- 
sioners formed  several  different  places  into  an 
union,  called  the  Whitechapel  Union,  and  tliai 
in  the  Old  Artillery  Ground  the  administration 
of  the  laws  fur  the  relief  of  the  poor  had  been 
managed  under  a  local  act  of  parliament,  and 
the  trustees,  who  had  been  the  managers,  now 
object  to  the  order,  as  they  say  the  general 
Poor  Law  Act  does  not  authorize  the  commis- 
sioners to  include  in  unions  those  parishes 
where  the  poor  laws  had  been  administered 
under  local  nets.  It  will  tlierefore  be  neces- 
sary to  advert  to  some  of  the  clauses  of  the 
act  to  see  whether  their  power  enables  them  to 
unite  parishes  having  local  acts.  The  first 
fourteen  sections  relate  to  the  machinery  of 
the  act,  and  it  will  not  be  necessary  to  refer  to 
them,  the  Idth  section  enacts,  "  That  from 
and  after  the  passing  of  this  act  the  adminis- 
tratioin  of  relief  to  the  poor  throuj^hout  Eng- 
land and  Wales  according  to  the  existing  laws, 
or  such  lawQ  as  shall  be  in  force  at  the  time 
being,  shall  be  subject  to  the  direction  and 
controul  of  the  sud  commissioners."  It  then 
goes  on  to  state  the  power  of  the  commission- 
ers to  make  rules  and  regulations  for  the 
manu^ement  of  the  poor ;  but  it  does  jnot  con- 
template anyarrangement  relative  to  the  point 
before  us.  The  four  next  sections  give  gene- 
ral directions  as  to  the  rules  and  regulations. 
The  21st  section  enacts,  that,  unless  in  cases 
otherwise  provided  for  by  thb  act,  all  the 
power  and  authorities  given  in  and  by  a 
certain  act  of  parliament  of  22  Geo.  3,  (called 
Gilbert's  Act)  and  the  59  G.  3,  (called  Sturges 
Bourne's  Act),  and  all  the  acts  for  amending 
such  acts,  and  all  other  the  powers  and  autho- 
rities given  by  every  other  act,  general  as  well 
as  local,  in  any  way  relating  to  the  relief  of  the 
poor,  shall  in  future  be  exercised  by  the  per- 
sons  authorised  bv  law  to  exercise  the  same, 
under  the  controul,  and  subject  to  the  rules, 
orders,  and  regulations  of  the  commissioners; 
and  the  commissioners  are  authorized  to  attend 
the  parochial  boards  and  vestries,  and  to  take 
part  in  the  discussions,  but  not  to  vote  at  such 
board  or  vestry."  This  clause  gives  the  com- 
missioners the  same  jurisdiction  over  parishes 
governed  bjr  local  acts,  as  they  have  over  those 
parishes  wmch  have  no  local  act.  The  22d 
section  gives  authority  to  the  commissioners  in 
parishes  governed  under  keal  actsa  and  after 
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three  sections,  containinf^re^ations  for  build- 
in?  workhouses,  comes  the  26th  sectiou,  upon 
which  the  question  now  under  consideration 
chiefly  turns.    It  enacts,  "That  it  shall  be 
UwfuJ  for  the  said  cointnissloners  by  order 
under  their  hands  and  seal,  to  declare  so  many 
parishes  as  they  may  think  fit,  to  be  united  for 
the  administration  of  the  luws  for  the  relief  of 
the  poor,  and  such  parishes  shall  thereupon  be 
deemed  an  union  for  such  purpose,  and  there- 
upon the  workhouse  or  workhouses  of  such 
parishes  shall  be  for  their  common  use,  and 
the  said  commissioners  may  issue  such  rules, 
orders  and  re/^ulations  as  they  shall  deem  ex- 
pedienty  for  the  classification  of  the  poor  of 
snch  united  parishes,  in  such  workhouse  or 
workhouses  as  may  he  relieved  in  any  such 
workhouse,  and  such  poor  may  be  received, 
maintained,  and  employed  in  any  such  work- 
bouse  or  workhouses,  as  if  the  same  belonged 
exclusively  to  the  parish  to  which  such  poor 
shall  be  chargeable ;  but  notwithstanding  such 
noioa  and   classification,   each  of  the   said 
parishes  shall  be  separately  chargeable  with, 
and  liable  to  defray  the  expense  of  its  own 
poor,  whether  relieved  in  or  out  of  such  work- 
hoose."    The  language  of  this  section  is  as 
general  as  possible,  making  no  exception  to 
parishes  or  places  already  under  unions,  or 
under  the  controul  of  local  acts.    It  must, 
therefore  be  so  interpreted,  unless  it  should 
appear  by  other  parts  of  the  act,  that  its  opera- 
tion  ivas  meant  to  be  qualified,  or  unless  it 
should  be  inconsistent  or  interfere  with  some 
prior  act  of  parliament.    Upon  taking  the 
whole  of  this  act  and  the  other  acts  together, 
and  in  considering  how  far  the  provisions  of 
the  latter  act  may  interfere  with  the  others, 
we  agree  with  Lord  Kenyon  in  the  case  in 
4  TeroB  Rep.*  that  "  it  cannot  be  intended  that 
a  sabse(|uent  act  of  parliament  cannot  controul 
the  provisions  of  a  prior  statute,  if  it  was  in- 
tended to  have  that  operation ;  but  there  are 
several  cases  in  the  books  to  shew  that  where 
the  intention  of  the  legislature  was  apparent 
that  the  subsequent  act  should  not  have  such 
an  operation,  there,  though  the  words  of  such 
statute,  taken  strictly  and  grammatically,  would 
repeal  a  former  act,  the  courts  of  law,  Judging 
for  the  benefit  of  the  subject,  have  held  that 
they  ought  not  to  receive  such  an  interpreta- 
tion/'   In  considering  the  question  how  rar  the 
general  provisions  of  an  act  of  parliament  are 
to  be  qnalified  by  other  acts,  the  principle 
object  of  the  latter  act  most  be  borne  in  mind. 
The  great  object  of  this  act  now  under  our  con- 
stdention,  is  to  obtun  an  improvement  in  the 
management  of  the  poor,  and  the  legislature 
thought  it  was  to  be  obtained  by  uniformity  in 
the  system.     Perfect  uniformity  appeared  to 
be  difficult  to  be  attained,  but  the  object  was 
to  come  to  it  as  near  as  could  be,  either  by 
enactments  to  be  carried  into  effect  imme- 
diately or  at  some  convenient  time,  and  the 
commissioners  are  invested  with  power  for 
that  purpose,  and  are  to  exercise  such  power  as 
'  they  think  fit.    No  doubt  it  is  a  most  material 

•  WUliafM  y  Pritchard,  4  T  R.  3. 


ouestion,  what  is  authorized  by  this  section  ? 
for  whereas  in  former  times,  in  the  reign  of 
Elizabeth,  the  policy  was  to  manage  the  poor 
by  parishes,  and  in  the  reign  of  Charles  the  2d 
by  smaller  districts ;  yet  afterwards  the  con- 
trary course  w^s  thought  more  desirable,  and 
the  22  G.f3.  was  passed,  which  instead  of 
dividing  the  administiation  of  the  poor  laws 
into  townships,  authorised  the  union  of  entire 
parishes ;  but  that  could  only  be  done  by  con- 
sent ;  and  it  is  to  be  supposed  that  such  tioions 
were  found  beneficial,  because  by  the  act  now 
in  question,  the  commissioners  are  authorized 
"  to  declare  so  many  parishes  as  they  may 
think  fit  to  be  united."  The  26th  section  hav- 
ing thus  authorized  the  formation  of  unions, 
it  is  now  to  be  considered  whether  the  com- 
missioners are  prevented  from  including  in 
them,  parishes  or  places  already  governed 
by  local  acts,  specially  directing  in  what  man- 
ner thpy  are  to  be  governed,  and  which 
might  seem  to  render  unnecessary  any  order 
of  the  commissioners.  The  28th  section  di<* 
rects  the  commissioners  to  make  enquiry  into 
(he  expense  of  former  unions,  as  well  as  into 
the  future  proportion  of  expenses  of  the  pa- 
rishes they  are  about  to  unite.  The  32nd  sec- 
tion is  very  material.  The  26th  having  given 
this  power  to  form  unions,  the  32d  enacts 
"  that  it  shall  he  lawful  for  the  said  commis- 
sioners from  time  to  time,  as  they  mav  see  fit, 
to  declare  any  union,  whether  formed  before 
or  after  the  passing  of  this  set  (except  when 
united  for  the  purposes  of  settlement  or  rating) 
to  be  dissolved ;  or  any  parish  or  parishes  ^to 
be  separated  from,  or  sdded  to  any  such  union; 
and  as  the  case  may  be,  such  union  shall 
thereupon  be  dissolved;  or  such  parish  or 
parishes  shall  thereupon  be  separated  from,  or 
added  to  such  union  accordingly.  And  the 
said  commissioners  shall,  in  every  such  case, 
frame  and  make  such  rules,  orders,  and  regu- 
lations, as  they  may  think  fit  for  adapting  the 
constitution,  management,  and  board  of  guar- 
dians of  every  such  union  from  or  to  which 
there  shall  be  such  separation  or  addition  as 
aforesaid,  to  the  altered  state  of  the  ssme.  And 
every  such  union,  after  snch  alteration,  shall 
be  constituted,  managed,  and  governed,  as  if 
the  same  had  been  originally  formed  in  such 
altered  state.  And  in  case  any  union  shall  be 
wholly  or  partially  dissolved,  then  the  parishes 
constituting,  or  in  case  of  a  partial  dissolution 
separated  from  any  such  union,  shall  thence- 
forth be  subject  to  be  re-united  with  other 
parishes  or  unions,  or  otherwise  dealt  with  ac- 
cording to  the  provisions  of  this  act.  as  the 
sud  commissioners  shall  think  fit.  Provided 
always,  that  in  every  such  case,  the  said  com- 
missioners shall,  and  they  are  hereby  required 
to  ascertain  the  proportionate  value  to  every 
parish  of  such  union,  of  the  workhouse  or 
other  property  held  by  such  union  for  the  use 
of  the  poor,  or  the  benefit  of  the  rate*payers ; 
and  also  the  proportionate  amount  chfu-geable 
on  every  pansh  ui  respect  of  all  the  liabilities 
of  such  union,  existing  at  the  time  of  such  dis- 
solution or  alteration  of  the  same;  and  the 
commtssionen  shall thereupon^attheamouat 
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to  be  received  or  paid  by  every  parish  «ffected 
by  sucli  alteration ;  and  the  sum  to  be  received, 
if  any,  by  such  parish,  shall  be  paid  to  the 
overseers  or  f^aardiaos  of  the  same,  for  the 
benefit  of  such  parish,  and  in  diminution  of 
the  rates  thereof;  and  the  sum  to  be  so  paid 
by  every  such  parish,  shall  be  raised  under  the 
direction  of  the  said  commissioners,  by  the 
overseers  or  guardian}  of  such  parish,  or 
charged  on  the  poor  rates  of  such  parish  as  the 
said  commissioners  m^y  see  fit.  and  shall  be 
paid  for  the  use  and  benefit  of  the  union  from 
ivhich  the  same  parish  shall  have  been  so  se- 
parated, or  of  the  persons  or  parishes  other- 
wise entitled  thereto.  Provided  always,  uo 
such  dissolution  or  alteration  of  the  parishes 
constituting  any  such  union,  nor  any  addition 
thereto,  shall  in  any  manner  prejudice,  vary,  or 
affect  the  rights  or  interests  of  third  persons, 
unless  such  third  persons  shall  consent  in 
Mrritiag  to  such  dissolution,  or  proposed  altera- 
tion or  additions ;  and  that  nosucn  dissolution 
alteration,  or  addition  shoU  take  place  or  be 
made,  unless  a  majority  of  not  less  than  two- 
thirds  of  the  guardians  of  such  union  shall 
also  concur  therein.  And  in  every  such  case 
•when  the  said  majority  of  the  guardians  of 
aoch  union,  sh*ll  so  concur  in  such  proposed 
alteration,  the  terms  on  which  such  concur- 
rence shall  have  beoD  given,  if  approved  by 
the  said  commissionersj  shall  be  binding  an^ 
«onclnsiv6  on  the  several  parishes  of  such 
Simon." 

And  it  is  to  be  observed,  that  this  consent  is 
«nly  to  be  required  when  unions  are  altered, 
ana  not  when  originally  formed.  This  mode 
of  ascertaining  the  apportionments  of  expense 
is  directed  by  the  28tli  and  29th  sections.  AU 
parishes  whatever,  were  therefore,  without 
a«y  distinction  as  to  local  acts,  under  the  cou- 
jtenplation  of  both  sections,  and  must  be  con- 
•sideved  as  capable  of  forming  a  part  of  an 
union ;  and  if  unions  of  parishies  ^nder  local 
nets  may  be  made  part  of  au  union  under  the 
act  in  question,  so  may  a  single  parish. 

The  32d  section  prohibits  a  dissolution  with- 
out the  consent  of  two -thirds  of  the  guardians. 

The  SSth  section  directs,  that  where  any 
parishes  shall  be  formed  into  an  union,  (here 
ahall  be  a  board  of  guardians  appointed. 

It  is  not  necessary  to  go  further  in  remark- 
ing the  circumstances  connected  with  the 
union. 

It  is  worthy  of  observation,  that  the  26th 
section  provides,  that  notwithstandiu^r  the 
union,  each  parish  shall  be  separaiely  charge- 
able with  and  liuble  to  defray  the  expences  of 
its  awn  poor. 

The  27th  section  enacts,  that  in  any  union 
any  two  juatices  may  direit  relief  to  be  given 
to  any  person  not  in  the  workhouse.  The 
particular  parish  is  to  be  chargeable  with  the 
relief,  and  it  is  not  to  be  given  out  of  the  union 
fund :  therefore,  the  parish  guardians  will  be 
juresent  to*  give  this  relief. 

The  38th  section  enacts,  that  workhouses 
«hftll  be  governed  by  the  board  of  guardians ; 
evidently  giving  to  the  board  of  guardians, 
the  goverameat  of  Q»tter9  ia  comiectioa  with 
the  poor, 


The  54th  section  is  confined  to  the  relief  of 
the  poor  having  a  local  board,  and  whether 
forming  part  of  the  union  or  incorporation  or 
not ;  and  this  section  orders  that  such  relief 
shall  belong  exclusively  to  such  guardians  of 
the  poor. 

VVe  do  not  feel  it  necessary  to  discuss  the 
judgment  we  have  pronounced  on  the  .'i9th 
section.  Although  we  were  pressed  at  the 
bar  with  the  consequence  of  holding  that  this 
union  might  be  good,  and  we  were  told  that  if 
we  did  so,  our  former  judgment  would  be  easily 
evaded,  inasmuch,  as  the  commissioners  would 
be  at  liberty  to  unite  any  paribh  huving  a  loc4d 
board,  although  by  the  effect  of  that  judgment, 
they  could  not  alter  the  mode  of  government 
of  the  poor,  adopted  in  that  parish  itself.  But 
we  are  not  to  assume  that  the  commisdioners 
would  evade  the  law,  or  colourably  unite  a  pa- 
rish  possessing  a  local  board,  merely  because 
they  had  not  the  power  to  give  to  that  parish, 
as  a  single  parish,  a  new  constitution  and  mode 
of  government. 

The  powers  given  by  the  26th  section  are 
different  in  terms  from  the  39th  section  ;  and 
we  have  no  doubt  that  both  the  one  power 
and  the  other,  will  be  faithfully  carried  into 
execution  according  to  the  directions  we  have 
given.  The  vast  and  populous  parishes  for 
which  local  constitutions  have  been  enacted, 
stand  in  a  dilferent  position  from  smaller  pa- 
rishes which  may  be  affected  by  Gilbert^s  Act. 
Whether  it  is  or  is  not  desirable  that  the  for- 
mer should  remain  single,  there  are  obvious 
reasons  for  supposing  that  parliament  would 
have  been  unwilling  to  disturb  what  it  found 
established;  but  to  withhold  the  power  of 
uniting  parishes  ivhich  ought  to  be  united, 
merely,  because  they  had  local  acts,  might  have 
the  effect  of  preventing  the  operation  of  the 
new  law  over  a  large  portion  of  the  countr>', 
which  is  not  the  intention  of  the  act.  We  find 
accordingly,  that  the  power  to  unite  .parishes 
is  confirmed  by  the  2Cth  section  without  re- 
striction, and  is  pointed  at  in  several  other 
sections.  Upon  the  whole,  we  are  of  opinion 
that  the  commissioners  have  exercised  a  law- 
ful power,  and  that  their  order  must  be 
con&f^ed 

Cule  discharged-— T;^^  Rln^  v.  77<^  Poor 

Luw  Comtnijssiuaerg,  T.  T.  1837.     K.  B.  F.  J. 

All  the  other  rules  obtained  on  similar  cir- 

cumsianccs,  were  also  ordered  to  be  discharged. 

IBkins:^  3Sirtu|)  9^acttce  Court 

DISCHARGE  OP  PRISONER,  48  G.  3,  C.  123. 

J  defendant  is  not  entUUd  to  hi$  diichnrffe 
under  the  48  G.  3,  c,  123,  when  he  htt9  not 
been  act unlUj  in  custody  within  the  ttaHs  of 
a  prison  fur  twelve  mouths,  but  has  lived 
for  some  portion  of  the  time  in  the  rules. 
Bail  moved  for  the  discharge  of  a  defendant 
out  of  custody  under  the  48  G.  3,  c.  12:J. 
There  was  a  jjeculiarity  in  the  case,  the  defen- 
dant not  having  been  in  custody  within  the 
walls  of  the  prison  during  the  whole  twelve 
months,  but  having  lived  a  part  of  die  time  in 
the  rules.    Gillfert  and  onother  v.  Pope»  5  D. 
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P.  C.  449,  wu  an  aothority  to  shew  that  the 
defendant,  under  such  circumstances,  was  not 
entitled  to  his  discharge.  That  was  a  decision 
of  Mr.  Baron  JUenon,  who  was  sitting  in  the 
Exchequer  alone,  and  was  founded  on  an  un* 
rrported  case  of  Sumption  v.  Monznni,  in  the 
King's  Bench,  in  Easter  Term,  1836.  There 
was  a  case  of  Day  v.  Thomas,  mentioned  in 
Mr.  Chapman's  Practice,  which  was  to  a  con- 
trary effect. 

friUiam$y  J. — I  think  I  am  hound  hy  the 
case  of  Sumption  v.  Monzani,  which  was  m  the 
fall  Court  of  King's  Bench.  The  defendant, 
therefore,  is  not  entitled  to  his  discharge. 

Rule  refused.— flariiflrrf  v.  Symonds,  T.  T. 
1S37.— K.  B.  P.  C. 


COUNTY  COURT.— -RXSIDBNOX  OF  PLAINTIFF. 

j4  plaintiff' need  hot  reside  within  the  county, 
in  order  to  give  the  County  Court  Jurisdic- 
tion under  the  23  G.  2,  c.  23. 

O^^le  shewed  cause  against  a  rule  obtained 
by  Thomas  for  entering  a  suggestion  to  de- 
prive  the  plaintiff  of  costs  under  the  Middle- 
sex Countv  Court  Act,  23  G.  2,  c.  23.  It 
was  an  action  of  debt ;  and  at  the  trial  of  the 
cause  before  the  undersheritf,  the  plaintiff 
gained  a  verdict,  with  1/.  IBs.  damages.  An 
objection  was  now  taken,  that  the  affidavit 
on  which  the  rule  had  been  obtained,  did  not 
shew  that  the  plaiuti#  resided  within  the^uiis- 
diction  of  Ibe  County  Court.  The  p]H>v}sioni 
of  the  statute  gave  the  Court  authority  to 
determine  only  such  causes  as  might  have  been 
held  by  plaint  before  the  Court,  before  the 
making  of  the  act,  asid  defendants  only  who 
reeided  within  the  county  were  liaUe  to  be 
swmnoMa,  Tuhb  r.  fFoodmard,%  T.  R.  17^. 
It  would  seem  that  the  same  provisions  must  be 
held  to  a|>ply  tu.  plaintiffs  also,  IVebb  v.  Brova, 
5  T.  R.  535 ;  DiUamore  v.  Cnpnn,  1  Bing.  338. 

Parke,  B. — 1  am  clearly  of  opinion  that  it 
was  never  intended  that  the  plaintiff  should 
neceuarily  reside  within  the  county,  to  give 
the  Own.  jnrisdictiou.  The  books  all  decide 
that  the  cause  of  action  must  arise,  and  the 
defendant  reside  within  the  county,  but  there 
is  no  decision,  by  which  it  is  rendered  neces- 
sary for  the  plaintiff  aho  to  live  wilhin*  the 
junsdiction  of  the  Court.  At  common  law, 
this  matter  could  be  tried  in  the  County  Court, 
and  the  23  G.  2,  does  not  alter  the  case  in  this 
respect.  This  opinion  is  confirmed  by  the 
19th  section  of  the  act,  which  relates  to  coeis, 
and  requires  only  that  the  defendant  should 
reside  within  the  county. 

Atdersoa,  B.,  concurred. 

Rale  absolute.— />nV«Acfril  ▼.  MaegMi,  £.  T. 
1837-    £xcheq. 

COSTS  OF  ACTION  ON  A  JUDGMBNT. 

WhttTB  the  ptaint(ff^  Ms  negleeitd  io  charge 
tJka  defendtmt  in  execuiion,  and  ke  has  been 
in  consequence  superseded,  the  Court  wiil 
i9Bt  allow  the  plaintiff  the  casts  of  an  action 
6ro¥ght  on  tie^juigment,  ottbmgh  the  de- 


/endant  shall  plead  a  false  plea,  thereby 
causing  expense  and  delay. 

Arohbold  moved  for  a  rule  jii>i  for  allowing 
the  plaintiff  his  costs  under  the  following  cir- 
cumstances. It  appeared  that  the  defendant 
had  lieen  sued  on  a  promissory  note,  and  had 
put  in  a  plea,  but  afterwards  obtained  a  sum. 
mons  to  stay  proceedings  on  payment  of  the 
debt  and  costs  within  a  certain  time,  or  in 
default,  the  plaintiff  to  be  at  liberty  to  sign 
final  judgment.  The  costs  were  not  paid,  and 
the  plaintiff  in  consequence  signed  final  judg- 
ment, and  sued  out  a  ca,  sa,  in  order  to  fix  the 
bail.  The  defendant  rendered  in  discharge  of 
his  bail,  and  was  subsequently  superseded. 
The  plaintiff  afterwards  brought  an  action  on 
the  judgment,  to  which  the  defendant,  after 
having  obtained  time  to  plead,  pleaded  nul  tiel 
record.  The  statute  43  G.  3.  c.  46,  s.  4,  pro- 
vided that  the  plaintiff  should  have  oo  costs  in 
an  action  on  a  judgment,  unless  the  Court  or 
one  of  the  Judges  should  otherwise  order.  It 
was  urged  that  the  circumstances  of  this  case 
were  such  as  would  induce  the  Court  to  grant 
costs.  The  defendant  had  pleaded  a  false  pleii, 
and  had  caused  considerable  expense  and  diday. 

Parbf,  Br — The  question  19,  whether  the 
plaintiff  should  suffer  the  consequences  of  his 
own  negligence  in  not  having  charged  the  dth 
fendant  in  executiou,  or  whether  the  defen- 
dant shall  pay  the  chests.  If  the  costs  of  the 
plea  could  be'separated  from  the  others,  thie 
defendant  should  be  made  to  pay  them,  but 
the  Court  has  no  authority  unOer  the  act  Io 
award  a  portion  only  of  the  costs. 

Rule  refused.— //«//  v.  Pierce,  E.  T.  1837. 
Excheq. 


n«BT.«*PATMBNT. 

Payment,  unlese  pleaded,  cannot  be  proaed 
in  mitigation  if  damages  in -an  action  of 
debt. 

Addison  had  obtained  a  rule  in  this  case  for 
a  new  trial,  unless  the  plaintiff  would  take 
nominal  damages.  It  was  an  action  of  debt 
for  goods  sold,  and  on  an  account  stated,  and 
the  defendant  pleaded  nunquam  indebitatus. 
The  cause  was  tried  before  the  under-sheriff 
of  Hampshire,  and  the  defendant,  in  answer  to 
the  plamtiff's  case,  produced  a  promissory 
note,  and  evidence  was  tendered  to  shew  that 
it  had  been  paid  since  the  commencement  of 
the  action.  The  evidence  was,  however,  ob- 
jecterl  to,  as  there  was  no  plea  of  payment, 
but  the  under-sheriff  received  ir,  and  left  it  to 
the  jiuy  to  say  whether  it  was  given  on  ac- 
count of  the  debt,  and  whether  the  plaintiff 
had  not  precluded  himself  from  proceeding 
for  the  debt  by  his  acceptance  of  the  note  un- 
til after  it  had  become  aue.  The  jury  found 
a  verdict  for  the  defendant. 

Rollinson  now  shewed  cause. 

Parke,  B — It  has  been  held  that  in  assump- 
sit payment .  s)ay  be  given  in  evidence  m 
reduction  of  dam$^i^es,  but  it  cannot  be  done 
in  debt.  How  could  it  be  done  in  reduction 
of  damaged,  when  there  19  no  /enquiry  on  that 
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poiot?  The  rule  must  be  absolute,  but  the 
defendant  may  amend  on  payment  of  the  costs 
of  the  former  trial.— Rule  absolute.  Belbin  v. 
-Bo/f,  E.  T.  1837.    Excheq. 


PARLIAMENTARY  PROCEEDINGS. 


30M  June. 
Repstration  and  Marriages. 
Turnpike  Acts  continuance. 
Recorders'  Courts. 
Sbire-halls. 
Pillory  Abolition. 
Bristol  Court  of  Conscience. 

ZdJuly. 
Law  of  Wills. 
Limitation  of  Actions. 

feauiCe  of  HorM. 

BILLS  FOR  8BC0ND   READING. 

Impribonment  for  Debt.  ' 

Municipal  Rates. 

Bills  of  Excbanj^e. 

Punishment  of  Death. 

Letters  Patent  to  Trading  Companies. 

Final  Registration  of  Electors. 

Administration  of  Justice  (New  S.  W.). 

RoUs  Estate. 

Parliamentary  Electors. 

To  establish  Local  Courts. 

Education  and  Charities. 

Pluralities  Prevention. 

Residence  of  Clergy. 

Judge's  Opinionis. 

Tithe  Commutation. 

Coroners'  Ezpences. 

IN   COMMITTKB. 

Sheriflfs'  Fees. 

Attorneys  and  Solicitors. 

Offences  punishable  by  Transportation. 

Abolishing  the  punishment  of  death  for  forgery. 

Robbery  and  stealing  from  the  person. 

Burglaiy  and  stealing  in  a  Dwelling-House. 

Crime  of  Piracy. 

Burning  or  destroying  Buildings  and  Ships. 

Offences  against  the  Person. 

Lords  Justices. 

Irish  and  Scotch  Affidavits. 

Municipal  Corporations. 

THIRD  READING. 

Common  Law  Offices. 
Metropolis  Police. 

l^aMiz  of  Cnmmani. 

BILLS  TO  BE  BROUGHT  IN. 

Local  Courts Mr.  Roebuck. 

Abolishing  Grand  Juries  .  .  Mr.  Prime. 
To  extend  the  Suffrage  of  Householders. 

Mr.  Hume. 
To  amend  the  Marriage  Act.  Mr.  Wilks. 

Qucdification  of  Members.  Mr.  Warburton. 
Mortgages  on  Ships.  Mr.  G.  F.  Young. 

Law  of  Costs  and  General  Issue.  Sir  F.  Pollock. 
Powers  of  Tenants  for  life  of  Estates  in  Ireland 

Mr.  Lynch. 

Repealing  Septennial  Act.  Mr.  Williams. 

Mr.  D'Eyncourt. 

Power  of  Judges  to  commit.       Mr.  Charlton. 

FOR   SECOND   READING. 

Controverted  Elections  .  .  Mr.  C.  Buller. 
Law  of  Patents      .    •    .    :    Mr.  Mackinon, 


Freemens*  Admission. 
Attorneys  and  Solicitors,  (Ireland.) 
Parish  Vestries. — To   abolish  Plural  Voting. 

Mr.Wakley. 
Law  of  Coverture      .    .    .    Captain  Pechell. 

IN    COMMITTEE. 

Criminal  (^ourts.  Assimilation  of  Practice. 
Bribery  at  Elections  .    .     ,    .      Mr.  Hardy. 
Repealing  Usury  Law  on  Bills  of  Exchange. 
Registration  of  Voters.        Attorney  General. 
Prisons  Regulations      .    .      Mr.  Fox  Manle. 
Recovery  of  Tenements.  Mr.  Algionby. 

Residence  of  Clergy. 

Public  Records Mr.  C.  Buller. 

Highway  Rates. 

Inclosufe  Awards. 

Final  Register  of  Electors. 

THIRD  READING. 

Secular  Jurisdiction  of  York  and  Ely. 

PASSED. 

Rolls  Estate. 

Forgery. 

Municijpal  Rates. 

Abolishmg  Imprisonment  for  Debt. 

Bills  of  Exchange. 

Parliamentary  Electors. 

Punishment  of  Death. 

ABOLISHING  IMPRISONMENT  FOR 
DEBT. 
This  Bill,  which  was  brought  into  the  House  of 
Commons  in  February ^  and  by  forced  marches 
passed  through  the  Commons  so  long  ago  as 
the  Ist  March,  has  only  just  found  its  way  to 
the  House  of  Lords!  It  will  of  course  be  post- 
poned.  There  are  no  petitions  in  its  favour, 
except  from  prisoners ;  and  the  numerous  ob- 
jections to  it  remain  unanswered.  The  weight 
of  evidence  is  against  it,  and  many  of  its  most 
strenuous  supporters  object  to  abolishing  im- 
prisonment after  judgment.  It  must  stand 
over,  and  at  all  erents  be  materially  modified. 

THE  EDITOR'S  LETTER  BOX. 

Subscribers  who  wish  to  receive  by  post  the 
Country  Stamped  Edition  of  the  L^al  Obser- 
ver, wul  please  to  give  directions  accordingly. 
The  work  in  all  other  respects  remains  the 
same ;  and  the  London  subscribers,  and  those 
who  can  receive  it  by  the  Booksellers' parcels, 
may  continue  it  at  the  same  price  ana  in  the 
same  form  as  heretofore. 

The  Cover  of  the  Weekly  number,  com- 
prising the  Advertuements  and  Contents,  wiX 
m  future  be  stamped  for  the  Country  as  a  Sup . 
piemen t,  and  sent,  without  any  extra  charge,  to 
all  the  subscribers. 

We  are  not  able  at  present  to  avail  ourselves 
of  the  offer  of  "  A  Barrister  of  the  loner 
Temple,*'  but  are  obliged  by  his  comrounicatioa. 

The  Letters  of  S.  B. ;  "A  Gent.,  one,  &c.;^' 
"A  Constant  Reader;"  "  Philonomus ;"  and 
T.  H.  have  been  received. 
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-—  **  Qnodmag;!!  ad  nob 

Pertinet,  et  neicire  malum  est,  agitamus. 


HORAT. 


THE  CLOSE  OP  THE  SESSION. 

The  Session  of  P^liament,  it  is  said,  at  the 
time  we  write,  will  close  on  Tuesday  next;  at 
any  rate,  it  can  only  last  a  few  days  longer, 
and  the  dissolution  which  will  follow  will 
plunge  the  country  into  all  the  bustle  and 
eidtement  of  a  General  Election. 

Her  Majesty's  reign  has  commenced  au- 
spiciously for  the  cause  of  legal  reform. 
The  WiUs  Act,  which  we  give  in  the  pre- 
sent number,  is  the  26th  chapter  of  her  first 
year.  It  is  a  useful  measure,  and  will  pre- 
vent much  litigation  as  to  wills  executed 
after  the  1st  of  January,  1838.  The  old 
law  applies  to  all  wills  executed  before  that 
time. 

The  bills  relating  to  the  administration 
of  the  Criminal  Law  are  also  entitled  to 
the  highest  praise.  It  gives  us  much  grati- 
fication to  be  able  to  state,  that  the  Parlia- 
mentary returns^  of  the  number  of  commit- 
ments, for  the  crimes  the  punishment  of 
which  has  been  alleviated,  fiiirly  warrant 
an  amelioration  of  the  Criminal  Code.  So 
hi  as  the  experience  of  the  last  ten  years 
go,  they  satu^BLCtorily  prove  that  the  abo- 
Udon  of  the  punishment  of  death  has 
diminished  crime  very  considerably.  We 
know  that  this  is  but  a  limited  experience, 
but  still  it  encourages  the  Legislature  to  go 
forward. 

A  bill  of  some  interest  connected  with 
the  Cziminal  Law  will  be  found  in  an- 
other part  of  this  number,  under  which  the 
Recorder  will  be  enabled  to  make  his  Re- 
port to  a  Secretary  of  State,  and  not  to  the 
Queen  in  person,— reserving,  however,  the 
prerogative  of  mercy  in  l£e  Crown.  It 
will  readily  strike  the  reader,  that,  when 
the  reigning  sovereign  is  a  feinale,  it  would 
be  imposing  on  her  an  unnecessary  and  re- 
volting task  to  decide  on  the  execution  of 
the  last  punishment  of  the  law  on  persons 
guilty  of  certun  ofiFences.  The  whole  cere- 
mony of  the  Recorder's  Report  has  been 
hr  some  time  a  mere  form,  and  has,  indeed, 
fireq^oently  been  attended  with  great  incon- 

•  See  anfe,  140— 142» 
yoL.  ziT.^vo.  408. 


venience  to  the  administration  of  justice,  in 
cases  of  illness  of  the  King  or  Queen.  The 
only  person  who  may  object  to  this  Bill  is 
the  Recorder)  who  has  sometimes  liked  this 
communication  with  Royalty  ;**  but  we  can- 
not see  that  any  one  else  should  object  to 

it. 

The  Coroner's  Expenses  Bill  also  is  a 
useful  bill  as  it  now  stands,  and  we  lay 
claim  to  some  of  the  merit  of  making  it  a 
proper  measure. 

The  Imprisonment  for  Debt  Bill  was 
withdrawn,  as  we  supposed  it  would  be, 
on  Tuesday  last.  It  would  have  been  im- 
possible to  have  properly  considered  its  de- 
tails in  the  present  period  of  the  session, 
even  if  the  principle  had  been  admitted  on 
all  sides.  The  Lord  Chancellor,  on  with- 
drawing it,  stated  that  the  principle  was  so 
admitted,  and  that  it  would  be  introduced 
early  next  session. 

The  Rolls  Estate  Bill,  which  vests  that 
property  in  the  Crown,  will  enable  the 
Commissioners  to  eflfect  several  improve- 
ments in  regard  to  the  building  of  New 
Courts  and  Law  Offices :— plans  of  which 
are  already  under  consideration  by  the  pro- 
per authorities,  and  which  have  been  fre- 
quently advocated  in  this  Journal. 

It  was  rumoured  that  in  consequence  of 
the  Elections,  the  Sittings  of  the  Court  of 
Chancery  would  close,  and  would  be  re- 
sumed in  October.  This  plan  was,  we 
believe,  seriously  entertained,  and  consider- 
ing that  many  of  the  leading  Counsel  of 
this  Court  would  be  absent,  it  might  have 
tended  to  expedite  the  business.  It  has, 
however,  been  found  impracticable,  and  the 
Court  will  not  rise  until  about  the  10th  of 
August. 

The  Lord  Chancellor,  it  is  expected,  will 
soon  dispose  of  the  appeals  he  intended  to 
hear,  and  will  then  proceed  to  the  hearing 
of  original  causes ;  and  as  he  will  be  undis- 
turbed by  parliamentary  business,  he  will 
probably  proceed  rapidly  with  this  list. 


b  Our  readers  will  remember  the  story  told 
by  Horace  Waliwle,  of  George  I.  and  "  the 
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Changes  in  the  Law. 


CHANGES   IN  THE    LAW   IN 
PRESENT    SESSION   OF  PARLIA- 
MENT. 

No.  IL 


ambndhbnt  of  the  law  of  wills. 
1  Victoria,  c.  26. 

This  act  is  entituled  An  Act  for  the  Amend 
ment  of  the  Laws  with  respect  to  Wills.    f3d 
M¥.  1837.] 

Heanimg  o/*  certain  Werie  In  ekU  Aetr^ 
Be  it  eDacted,  that  the  imrds  aad  ex^reasiiMis 
liereiaafler  mentioned,  which  ia  their  ordinary 
aignification  have  a  osore  confined  or  differ- 
^ent  meaoiofir,  ihall  in  this  act.  except  where 
the  nature  of  the  provisioo  or  the  context  of 
the  act  shall  exclude  such  construction,  be 
interpreted  as  follows ;  (that  is  to  say,)  the 
word  **  will "  shall  extend  to  a  testament,  and 
to  a  codicil,  and  to  an  afypointasant  by  will  or 
bv  writing  in  the  natura  of  a  will  in  exercise 
of  a  power,  and  also  to  a  dissosition  by  wU] 
«ttd  testament  or  devise  of  tne  custody  and 
tuition  of  anv  chUd,  bv  virtue  of  an  act  passed 
in  the  twelfta  year  of  tne  reif^i  of  King  €harles 
the  Second,  intituled  j4n  Avtfw  ^^m£  awag 
the  Court  of  WarHe  and  Lweriei,  and  Temares 
in  capite  nnd  hff  Knighte'  Seraiee^aad  PunHm- 
anee,  and  for  settling  a  Mewtu$e  apan  hie  m- 
^eety  in  liem  thereof,  or  by  virtue  4>f  «n  act 
aassed  m  the  parliament  ^  Ireland  in  the 
liHirtaenth  and  fifteenth  years  of  the  rthgn  of 
Kin^  Charter  the  Second,  intituled  An  Act  for 
takinr  away  the  Court  of  Wurde  and  Liveriee, 
and  Tenures  in  captte  itnd  hf  Knights'  Service, 
and  to  ftny  other  teetameatary  disposition ; 
and  the  words  ""real  estate"  shall  extend  to 
manors,  advowsons,  messuages,  lands,  tithes, 
rents,  and  bereditaments,  whetUer  freehold, 
customary  freehold,  tenant  right,  customary 
or  copyhold,  or  of  any  other  tenure,  and  whe- 
ther corporeal,  inoorpored,  or  persons^,  and 
to  any  undivided  share  thereof,  and  to  any 
estate,  right,  or  intOMSt  (other  ahaa  a  chattel 
interest)  tfaenein:  and  the  words  ''personal 
^estate  "  shall  extend  to  leaaehold  estates  and 
other  chattels  real,  and  also  to  monies,  shares 
of  government  and  other  funds,  securities  for 
money,  (not  being  real  estates),  debts,  choses 
in  action,  rights,  credits,  roods,  and  all  other 
prq>er^  whatsoever  ^vbich  by  law  4ev<iiv8s 
-upon  the  executor  or  adminialrator,  and  to  any 
«hare  or  intereal  therein;  and  every  word  im- 
porting the  eiiM[«lar  number  only  shall  extend 
and  be  applied  to  several  persons  or  things  as 
wall  as  4>aei>ersoo -or  thing;  and  every  word 
importing  the  ioasculine  gender  only  shsil  ex- 
tend ana  be  applied  to  a  female  aa  weU  aa  « 
male.  (s.  1.) 

Repedt  of  the  WtaSutes  fHaSiag  to  WdU^ 
Aat  ^anaet  (passed  in  the  tlum-^eeond^ttarof 
the  r^ign  «f  #Chig  Jlenr^f  the  £i^Ui,  intiluled 
The  AettfWiUi,  l^urds,and  Primer  Seisins, 
vihere6jf  a  Man  map-deviae  Two  Paris  ^  his 
Landt  and  also  an  aet  passed  in  ibe  tbirty* 
fourth  and  thhrty-fifth  years  of  ike  aaid  King 


.  //enrjf  the  Eighth,  Mtvled  The  BiU  »^m^^«,. 
™      '"*'  '**  ^^P^ff^ftion  of  Win*  ;  and  also  an  act 
passed  in  the  parliament  of  Ireland,  in  the 
lealii  fear  of  the  reign  of  King  Charles  the 
Fkst,  uUituled  An  Act  how  Lands,  Tenements, 
etc,  may  be  disposed  by  fTill  or  oiherwise,  and 
o*tncerMng  Wards  and  Primer  Seisins ;   and 
also  so  much  of  an  act  passed  in  the  twenty. 
ninth  year  of  the  reign  of  King  Charles  the 
Second,  intituled  An  Aet  for  Prevention  of 
Frauds  and  Perjuries,  and  of  an  act  passed  in 
the  partiament  of  Ireland  in  the  seventh  year 
of  the  reign  of  King  fTilliam  the  Third,  inti- 
tuled  Am  Aci  fur  Preaenthn  of  Fraa^  and 
Perjuries,  an  relates  to  devises  or  bequests  of 
lands  or  tenements,  or  to  the  revocatioB  or  al- 
teration of  any  devise  in  writing  of  any  lands, 
tenements,  or  hereditaments,   or  any  clause 
thereof,  or  to  the  devise  of  any  estate  ^rarovfrv 
oi>,  or  to  any  such  estaftebmg «ssal«.  arte 
nuncapsaive  «4]ls,  or  to  the  f^^eal,  akerag, 
or  changing  of  any  will  iu  writing  ce»eerniig 
any  ^ooos  or  chattels  or  personal  eatate,  or  any 
clwuiB,  devise,  or  bequest  therein  j  And  alsu 
so  much  of  an  act  passed  in  the  nnirth  and 
fifth  years  of  the  reign  of  Queen  Anne  intitu- 
led An  Act  for  the  Amendment  of  the  Law 
and  the  (tetter  Adaaneement  of  Jaetlae^  and  af 
an  act  passed  in  the  pactiament  of  Indaadki 
the  aixth  year  of  the  rewa  of  Qnecn  A»ne»  in- 
tituled Am  Act  far  the  Awarndsnaat  ^  ike  Use 
and  the  better  Adeancement  of  Justice ,  as  ra> 
lates  to  witnesses  to  nuncupative  «nlU«  and 
also  so  much  of  an  act  passed  in  the  fourteenth 
jear  of  the  reini  of  King  Cearg^eiha  Second, 
mtitaled  An  Act  to  amend  the  Law  aamaerningr 
Common  Recoveries,  and  to  esfplsdnjmdMotend 
aa  Act  made  in  the  Tkaenty^ntnih  Year  ffiSof 
Charks  She  Second,  intiutied  '4»  Aatftar^  /V^ 
vention  ef  Frauds  and  Perfuries/  as  jelates  to 
estates  pur  outre  vie ;  and  also  an  act  passed  in 
the  twenty.fi &h  year  of  the  reigu  pf  King 
George  the  Second,  intituled  An  Act/Mr  moid' 
ing  and  putting  an  end  to  eertatn  Douhis  ond 
iiuettions  relating'  So  She  At$esSatSon  of  Wilk 
and  Codiciis  tcancemiajg  Red  Estmtas  im  that 
Part  ffGatu  Brilun  enUod  l&og)m6p  md  in 
JiisMtyesty's  Colonies  ondPJaoMUionMin  Ame- 
rica, except  so  far  as  relates  to  his  itf  ajesty'^ 
colonies  and  plantations  in  America ;  and  dso 
an  act  passed  in  the  parliament  of  frdland  in 
the  same  twenty-fifth  year  of  the  tfArn  ^  IRv^ 
43do«ve  the  Second,  luCltidad^  An  AeS  fhr  She 
aooi£ng  and  patting  an  end  to  aartaia  BaahU 
and  Qaestiom  relaUng  to  the  Aitesiatioas  ^ 
Wills  and  Codicils  concerning  Seal  Estates; 
and  also  an  act  passed  in  the  fifty-fifih  year  of 
the  rclgn  of  King  George  the Inird,  Intituled 
An  Avt  10  remove  certain  Difficakiesin  the 
Disposition  of  Copyhold  Eetates  by  APtff,  Aad 


be  and  Ibe  same  ave  hcMlby  fapiaaM,  eacapt 
ttt  same  aota  or  nay  nf  Amu  reMC- 


cofarAB 

iMf  relate  to  aay  mUs  or  ^aSMiga  par  matrs 

me  to  wJik'h  this  act  jdo€s<not  exiend.  1%.  S^ 

All  pnoperty  may  be  disposed  itf  hy  miU.-^ 
That  it  shall  -be  lawful  for  every  person  lo 
devise,  bequeath,  or  dispose  of,  by  lus  will  ex- 
ecuted in  manner  herehi'itfrer  required,  all 
real  estate  and  all  person^  estate  which  he 
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shall  b9  eotiUed  to,  eiclier  at  law  or  in  equity, 
at  the  time  of  his  death,  and  which  if  not  so 
daTisedy  bequeathed,  or  disposed  of  would 
derolve  upoa  the  heir  at  law,  or  customary 
heir  of  him,  or,  if  he  became  entitled  by  des- 
cent,  of  his  ancestor,  or  upon  his  executor  or 
administrator;  and  that  the  power  hereby 
given  shall  extend  to  all  real  estate  of  the  na- 
ture of  customary  freehold  or  tenant  right,  or 
customary  or  copyhold,  notwith standing  that 
the  testator  maj  not  have  surrendered  the  sam« 
to  the  use  of  his  will,  or  notwithstanding  that, 
bein^  entitled  as  heir,  devisee,  or  othenvise  to 
be  aomitted  thereto,  he  shall  not  have  been 
admitted  thereto,  or  notwithstanding  that  the 
same,  in  consequence  of  the  want  of  a  custom 
to  devise  or  surrender  to  the  use  of  a  will  or 
otherwise,  could  not  at  law  have  been  disposed 
of  by  will  if  this  act  had  not  been  made,  or 
notwitfistanding  that  the  same,  in  consequence 
of  ther^  being  a  custom  that  a  will  or  a  sur. 
render  to  the  use  of  a  will  should  continue  in 
force  for  a  limited  time  only,  or  anv  other 
special  custom,  could  not  have  been  disposed 
of  by  will  according  to  the  power  contained 
in  this  Act,  if  this  act  had  not  been  made ; 
anil  also  to  estates  pur  autre  vie,  whether  thete 
shall  or  shall  not  be  any  special  occupant 
thereof,  and  whether  ^e  same  shall  be  tree* 
hold,  eoatomary  freehold,  tenant  right,  custo- 
mary or  copyhold,  or  of  any  other  tenure,  and 
whether  the  same  shall  be  a  corporeal  or  an 
incorporeal  hereditament ;  and  dso  to  all  con- 
tingent, executory,  or  other  future  interests  in 
any  real  or  personal  estate,  whether  the  testa- 
tor may  or  may  not  be  ascertained  as  the  per* 
son  or  one  of  the  persons  in  whom  the  same 
respectively  may  become  vested,  and  whetlier 
he  may  be  entitled  thereto  under  the  instru- 
ment by  which  the  same  respectively  were 
created  or  u^der  any  disposinon  thereof  by 
deed  or  will ;  and  also  to  all  rights  of  entjy 
for  conditions  broken,  and  other  rights  of  en- 
try; and  also  to  such  of  the  same  estates, 
interests,  and  rights  respectively,  and  other 
real  and  personal  estate,  as  the  testator  may 
be  entitled  to  at  the  time  of  his  death,  notwich- 
standin^  that  he  may  become  entitled  to  the 
same  subsequently  to  the  execution  of  his  will 
(8.3.) 

/is  to  the  fees  and  fines  payable  bu  devisees 
ofcsfstomary  and  capyhold  estates* — ^That  where 
any  real  estate  of  the  nature  of  customary 
freehold  or  tenant  right,  or  customary  or 
copyhold,  might,  by  the  custom  of  the  manor 
of  which  the  same  is  holden,  have  been  sur- 
rendered to  the  use  of  a  will,  and  the  testator 
shidl  not  have  surrendered  the  same  to  the 
use  of  his  wijl,  no  person  entitled  or  claiminir 
to  be  entided  thereto  bv  virtue  of  such  wifl 
diall  be  entitled  to  be  admitted,  except  upon 
payment  of  all  such  stamp  duties,  fees,  and 
sums  of  monev  as  would  nave  been  lawfully 
due  and  pavable  in  respect  of  the  surrendering 
of  such  resil  estate  to  the  use  of  the  \nll,  or  in 
respect  of  presenting,  registering,  or  enrolling 
anch  surrender,  if  the  same  real  estate  had 
been  avrendered  to  the  use  of  the  will  of  such 
testator :  PWivided  also,  that  where  the  testa- 


tor was  entitled  to  have  been  admitted  to  such 
real  estate,  and  might,  if  he  had  been  admit- 
ted thereto,  have  surrendered  the  same  to  the 
use  of  his  will,  and  shall  not  have  been  admit- 
ted thereto,  no  person  entitled  or  claiming  to 
be  entitled  to  such  real  estate  in  consequence 
of  such  will  shall  be  entitled  to  be  admitted  to 
the  same  real  estate  by  virtue  thereof,  except 
on  payment  of  all  such  stamp  duties,  fees, 
fine,  and  sums  of  money  as  would  have  beeti 
lawfully  due  and  payable  in  respect  of  the 
admittance  of  such  testator  to  such  real  estate, 
and  also  of  all  such  stamp  duties,  fees,  and 
sums  of  money  as  would  nave  been  lawfully 
due  and  payable  in  respect  of  surrendering 
such  real  estate  to  the  use  of  the  will,  or  of 
presenting,  registering,  or  enrolling  such  sur- 
render, had  the  testator  been  duly  admitted  to 
such  real  estate,  and  afterwards  surrendered 
the  same  to  the  use  of  his  will;  all  which 
stamp  duties,  fees,  fine,  or  sums  of  money  due 
as  aforesaid  shall  be  pfud  in  addition  to  the 
stamp  duties,  fees,  fine,  or  sums  of  money  due 
or  payable  on  the  admittance  of  such  person 
so  entitled  or  claiming  to  be  entitled  to  the 
same  real  estate  as  aforesaid,  (s.  4.) 

PFHls  or  extracts  of  mils  qf  customary  free^' 
holds  and  copyholds  to  be  entered  on  the  court 
rolls. — ^That  when  any  real  estate  of  the  nature 
of  customary  freehold  or  tenant  right,  or  cus- 
tomary or  copyhold,  shall  be  disposed  of  by 
will,  the  lord  of  the  manor  or  reputed  manor 
of  which  such  real  estate  is  holden,  or  his 
steward,  or  the  deputy  of  such  steward,  shall 
cause  the  will  by  which  such  disposition  shall 
be  made,  or  so  much  thereof  as  shall  contain 
the  disposition  of  such  real  estate,  to  be  en- 
tered on  the  court  rolls  of  such  manor  or  re- 
puted manor;  and  when  any  trusts  are  de- 
clared by  the  will  of  such  real  estate,  it  shall 
not  be  necessary  to  enter  the  declaration  of 
such  trusts,  but  it  shall  be  sufficient  to  state 
in  the  entrv  on  the  court  rolls  that  such  real 
estate  Is  subject  to  the  trusts  declared  by  such 
will;  and  when  any  such  real  estate  could  not 
have  been  disposed  of  by  will  if  this  act  had 
not  been  made,  the  same  fine,  heriot,  dues, 
duties,  and  services  shall  be  paid  and  rendered 
by  the  devisee  as  would  have  been  due  from 
the  customary  heir  in  case  of  the  descent  of 
the  same  real  estate,  and  the  lord  shall  as 
against  the  devisee  of  such  estate  have  the 
same  remedy  for  recovering  and  enforcing 
such  fine,  heriot,  dues,  duties,  and  services  as 
he  is  now  entitled  to  for  recovering  and  enfor- 
cing the  same  from  or  against  the  customary 
heir  in  case  of  a  descent,  (s.  6.; 

Estates  pur  autre  vie. — ^That  if  no  disposi- 
tion by  wUl  shall  be  made  of  any  estate  pur 
autre  vie  of  a  freehold  nature,  the  same  shall 
be  chargeable  in  the  hands  of  the  heir,  if  it 
shall  come  to  him  by  reason  of  special  occu- 
pancy, as  assets  by  descent,  as  in  the  case  of 
freehold  land  in  fee  simple ;  and  in  case  there 
shall  be  no  special  occupant  of  any  estate  pur 
autre  vie,  whether  freehold  or  customary  free- 
hold, tenant  right,  customary  or  copyhold,  or 
of  any  other  tenure,  and  whether  a  corporeal 
or  incorporealJiereditament,  iTahall  go  to  the 
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executor  or  administrator  of  the  party  that 
had  the  estate  thereof  by  virtue  of  the  grant  j 
and  if  the  same  shall  come  (o  the  execufor  or 
administrator  either  by  reason  of  a  special  oc- 
cupancy or  hy  virtue  of  this  act,  it  shall  be 
assets  in  his  hands,  and  shall  go  and  be  applied 
and  distributed  in  the  same  manner  as  the 
personal  estate  of  the  testator  or  intestate,  (s. 
6.) 

All?  will  of  a  person  under  a p^a  valid, — ^That 
no  will  made  by  any  person  under  the  age  of 
twenty-one  years  shall  be  valid,  (s.  7.) 

Ntir  of  a  feme  covert,  eacept  such  as  mighi 
now  be  made. — ^I'hat  no  will  made  by  any 
married  woman  shall  be  valid,  except  such  a 
will  as  might  have  t)een  made  by  a  married 
woman  before  the  passing  of  this  act.  (s.  8.) 

Every  u>iU  shall  be  in  writing',  and  signed  Ly 
the  testator  in  the  presence  of  two  witnesses  at 
one  time. — That  no  will  shall  be  valid  unless  it 
shall  be  in  writing  and  executed  in  manner 
hen'in-after  mentioned;  (that  is  to  say,)  it 
shall  be  signed  at  the  foot  or  end  thereof  by 
the  testator,  or  by  some  other  person  in  his 
presence  and  by  his  direction ;  and  such  sig- 
nature shall  be  made  or  acknowledged  by  the 
testator  in  the  presence  of  two  or  more  wit- 
nesses present  at  the  same  time«  and  such  wit- 
nesses shall  attest  and  shall  subscribe  the  wiU 
in  the  presence  of  the  testator,  but  no  form  of 
attestation  shall  be  necessary,  (s.  9.) 

Appointments  hy  will  to  be  executed  like 
other  wills,  and  to  be  valid,  although  other  re^ 
f/uired  solemnities  are  not  observed, — ^That  no 
appointment  made  by  will,  in  exercise  of  any 
power,  shall  be  valid,  unless  the  same  be  exe- 
cuted in  manner  herein-before  required ;  and 
every  will  executed  in  manner  herein-before 
required  shall,  so  far  as  respects  the  execu- 
tiou  and  attestation  thereof,  be  a  valid  execu- 
tion of  a  power  of  appointment  by  will,  not- 
Hrithstandmg  it  shall  have  been  expressly  re- 
quired that  a  will  made  in  exercise  of  such 
power  should  be  executed  with  some  addi- 
tional or  other  form  of  execution  or  solem- 
nity. C8.  10.) 

Soldiers  and  mariners*  wills  accepted, — ^T'hat 
any  soldier  being  in  actual  military  service, 
or  any  mariner  or  seaman  being  at  sea,  may 
dispose  of  his  personal  estate  as  he  might  have 
done  before  the  making  of  this  act.  (s.  11.) 

Act  not  to  affect  certain  provisions  ofW  G,  4, 
and\  fV\4,  c.  20,  with  respect  to  wills  of  petty 
officers  and  seamen  and  marines, — ^That  this 
act  shall  not  prejudice  or  affect  any  of  the 
provisions  contained  in  an  act  passed  in  the 
eleventh  year  of  the  reign  of  his  Majesty  King 
George  the  Fourth  and  the  first  year  of  the 
reign  of  his  late  Majesty  King  fFilliam  the 
Fourth,  intituled  An  Act  to  amend  and  conso- 
lidate the  Lfiws  relating  to  the  Pay  of  the 
Royal  Navy,  respecting  the  wills  of  petty  of- 
ficers and  seamen  in  the  Royal  Navy,  and  non- 
commissioned olBcers  of  marines,  and  marines, 
80  far  as  relates  to  their  wage$,  pay,  prize 
money,  bounty  money,  and  allowances,  or 
other  monies  payable  in  respect  of  service  s  in 
her  Majesty's  pavy.  (s.  12.) 

[To  be  continued,']  iiy 
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DRSCBNTS   ACT. 

By  3  &  4  W.  4,  c.  106,  s.  2,  it  is  enacted, 
**  that  in  every  case,  descent  shall  be  traced 
from  the  purchaser;  and  to  the  intent  that 
the  pedigree  may  never  be  cnrried  further  back 
than  tbe  circumstances  of  the  case  and  the 
nature  of  the  title  shall  require,  the  person 
last  entitled  to  the  land  shall,  for  the  purposes 
of  this  act,  be  considered  to  have  been  the 
purchaser  thereof,  unless  it  shall  be  proved 
that  he  inherited  the  same,  in  which  case  the 
person  from  whom  he  inherited  the  same  shall 
be  considered  to  have  been  the  purchaser,  un- 
less it  shall  be  proved  that  he  inherited  the 
same;    and  in  like  manner  the  last  person 
from  whom  the  land  shall  be  proved  to  have 
been  inherited,  shall  in  every  case  be  considered 
to  have  been  tbe  purchaser,  unless  it  shall  be 
proved  that  he  inherited  the  same."    The  fol- 
lowing decision  has  been  lately  made  on  this 
section :— It  appeared  that  in  1808,  a  i^erson 
named  George  Newbald,  a  foundling  in  the 
village  of  Newbald,  purchased  the  property  in 
dispute;    having    previously    married    Mary 
Jackson,  a  widow,  whose  maiden  name  had 
been  Blackburn,  and  by  whom  he  had  one  son, 
George  Newbald  the  younger.     He  died  in 
1815,  intestate,  leaving  his  wife  and  his  son, 
George  Newbald  the  younger,  his  survivors. 
His  widow  died  shortly  aftenvards,  and  his 
son  entered  into  possession  of  the  property, 
as  his  father's  heir  at  law.    The  son   never 
married,  and  died  seised,  in  March  1834,  in- 
test^ite.    Upon  his  death,  the  defendant  took 
possession  of  his  property,  and  continued  in 
possession  up  to  the  trial.    The  lessor  of  the 
plaintiff  claimed  as  heir  at  law  of  the  younger 
Newbald,  viz.,  as  grandson   of  one    Jacob 
Blackburn,  who  was   the   eldest   brother  of 
Mary,  the  wife  of  the  foundling,  and  mother 
of  the  younger  Newbald.     For  tne  defendant, 
it  was  contended,  that  as  it  appeared  from  the 
plaintiff's  own  case,  that  George  Newbald  tbe 
elder  was  illegitimate,  that  he  was  the  pur- 
chaser, and  that  his  son  tock  the  property  by 
inheritance,  it  would,  by  virtue  of  the  3  &  4 
W.  4,  c.  106,  s.  2,  escheat;  for  by  that  section 
it  is  provided,  thai  in  future  descents  shall  be 
traced  from  the  purchaser,  and  not  from  the 
person  last  seised.    There  is,  indeed,  a  pro- 
vision that  the  last  proprietor  shall  be  con- 
sidered the  purchaser,  unless  it  be  proved  that 
he  inherited :  But  here  the  lessor  of  the  pUin- 
tiff  has  proved  or  admitted  that  fact.    Tracing, 
then,  the  descent  from  the  purchaser,  vis-: 
from  George  Newbald  the  elder,  it  is  clear  that 
neither  J.  H     Blarkburii,   the   lessor  of  the 
plaintiff,  nor  W.  Blackburn  the  defendant,  is 
his  heir  at  law ;  and  the  latter  being  in  posses- 
sion, the  former  cannot  recover  in  this  action. 
Parke,  B.,  was  of  that  opinion  :  His  Lord- 
ship said,  that  such  a  result  could  hardly  have 
been  contemplated  by  the  framers  of  the  act ; 
but  he  did  not  see  how  the  words  of  the  second 
section  could  be  got  over. 

Due  d.  Bltchburn  v.  Blackburn,  1  Moo.  & 
'Rob.  547.  r^^^^l^ 
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NEW  BILLS  IN  PARLIAMENT. 


LETTERS  PATENT  TO  TRADING  ROMFANIBS. 

This  is  a  bill  *'  for  better  enablinj^  her  Ma- 
jesty to  confer  certain  powers  and  immunities 
ou  trading  and  other  companies."  It  recites 
that  a>8ociation8  are  and  may  be  formed  for 
trading  or  other  purposes,  some  of  which 
associations  it  would  be  inexpedient  to  incor- 
porate by  royal  charters,  although  it  would  be 
expedient  to  confer  on  them  some  of  the  pri- 
vile^res  of  and  incident  to  corporations  created 
b^  royal  charters,  and  also  to  invest  such  asso- 
ciations  or  some  of  them  with  certain  other 
powers  and  privUeges :  And  that  it  would  also 
be  expedient  to  extend  the  powers  of  her  Ma- 
jesty in  reference  to  the  creation  of  corpora- 
tions, and  to  the  conferring  of  privileges  upon 
corporations,  and  upon  other  bodies  or  com- 
panies enabled  to  sue  and  be  sued. 

It  then  recites  that  by  6  Geo.  4,  c.  91,  being 
"  An  Act  to  repeal  so  much  of  6  Geo.  1,  as  re- 
lates to  the  restraining  of  several  extravagant 
and  unwarrantable  practices  in  the  said  Act 
mentioned,  and  for  conferring  additional  Pow- 
ers upon  hisMajesty  withrespect  to  the  granting 
of  Charters  of  Incorporation  to  Trading  and 
other  Companies,"  it  was  amongst  other  things 
enacted,  that  in  any  charter  thereafter  to  be 
granted  it  should  be  lawiful  to  declare  and 
proride  that  the  members  of  such  corporation 
should  be  individually  liable  in  their  persons 
and  property  for  the  debts,  contracts  and 
engagements  of  such  corporation,  to  such  ex- 
tent and  subject  to  such  regulations  and  re- 
strictions  as  should  be  declared  and  limited  by 
sach  charter :  And  that  by  the  4  &  5  W.  4,  c.  94, 
being  "  An  Act  to  enable  his  Majestv  to  invest 
Tra£ng  and  other  Companies  with  the  Powers 
necessary  for  the  due  conduct  of  their  Aflfairs, 
and  for  the  Security  of  the  Rights  and  Interests 
of  their  Creditors,"  his  Majesty,  his  heirs  and 
successors,  were  empowered  to  grant  to  un« 
incorporated  companies  and  associations  cer- 
tain privileges  in  such  last-mentioned  act  set 
forth :  And  that  the  provisions  of  the  recited 
acts  have  not  been  found  effectual  for  the  pur- 
poses thereby  intended,  and  it  is  therefore 
expedient  to  repeal  the  same,  and  to  make 
such  provisions  in  reference  to  the  several 
matters  aforesaid  as  are  hereinafter  contained. 

The  following  enactments  are  therefore  pro- 
posed: 

1 .  Repeal  of  recited  acts. 

2.  Such  privileges  may  be  granted  by  letters 
patent  to  persons  associated  for  trading  or 
other  purposes,  as,  nccording  to  the  ruU$  Sfthe 
eommom  Uw,  it  would  be  competent  to  her 
Majesty  to  grant  to  any  such  company  or  body 
of  persons  in  and  by  any  charter  of  incorpora- 
tion. , 

3.  Suits  may  be  carried  on  in  the  name  of 
one  of  the  officers  of.  any  company  to  whom 
letters  patent  are  granted. 

4.  Indictments  to  be  preferred  in  the  name 
of  an  officer  of  the  company. 

5.  Individual  liability  of  members  of  a  com- 
pany may  be  restricted  by  letten  patent. 


6.  Deed  of  partnership  to  be  executed. 

7.  Return  to  be  made  to  the  Enrolment 
Office  of  the  Court  of  Chancery  of  the  grant- 
ing of  letters  patent,  and  style  of  company. 

8.  Name  of  company  not  to  he  changed 
after  registry.  If  place  of  business  changed, 
change  to  be  registered. 

9.  When  persons  cease  to  be  members  of 
company  or  corporation,  except  by  transfer  of 
shares,  or  of  change  of  name  of  member,  the 
company  to  make  return  within  three  months. 

10.  On  transfer  of  shares,  notice  to  be  given 
to  company  or  corporation  by  transferee. 

11.  Company  or  corporation  to  make  return 
within  three  months  after  receiving  notice  of 
transfer. 

12.  Persons  havin|f  made  any  payment  in 
respect  of  any  share  m  a  company  under  any 
judgment  against  such  company,  to  make  a 
return  thereof  to  Court  of  Chancery. 

13.  Company  to  make  return  when  repay- 
ment is  made  of  money  so  advanced  by  any 
person. 

14.  On  death,  resignation  or  removal  of 
officer  appointed  to  sue  and  be  sued  on  behalf 
of  company  or  body,  another  to  be  appointed, 
and  return  made. 

15.  Returns  how  signed  and  verified. 

16.  Return  of  names  of  members,  &c.  not 
to  be  rendered  invalid  by  unintentional  error. 

17-  Returns  to  be  enrolled. 

18.  Certified  copy  of  such  return,  &c.  to  be 
received  in  evidence. 

19.  Lord  Chancellor,  Lord  Keeper,  and 
Master  of  the  Rolls  to  make  regulations  as  to 
keeping  registry. 

20.  No  person  entitled  to  share  in  profits 
till  registered  as  a  member. 

21.  Person  ceasing  to  be  member  to  con- 
tinue liable  to  third  persons  till  transfer,  &c. 
registered. 

22.  Proceedings  commenced  in  the  name  of 
officer  not  to  be  abated  by  his  death,  &c.  or  by 
change  of  members  of  company. 

23.  Evidence  of  officer  and  member  of  com- 
pany or  corporation  admissible. 

24.  Judgments  against  company. 

25.  Banxruptcy  of  officer  of  company  not  to 
affect  company  or  liabilities  of  members. 

26.  Service  of  notice  on  the  company,  by 
leaving  the  same  at  the  head  office  for  the  time 
being  of  the  said  company  or  body. 

2/.  Service  of  notice  by  the  company, 
signed  by  the  clerk,  attorney  or  solicitor  for  the 
time  being  of  the  said  company. 

28.  Determination  of  company  not  to  pre- 
vent winding  up  affairs  of  the  same. 

29.  A  portion  of  the  powers  and  privileges 
granted  by  letters  patent  may  be  conferred,  if 
her  Maiesty  thinks  fit. 

30.  Duration  of  charters  of  incorporation 
may  be  limited. 

31.  Act  not  to  authorize  granting  pririleges 
derogative  of  privileges  now  enjoyed  by  act  of 
parliament. 

32.  Notice  of  application  for  letters  patent 
to  be  inserted  in  the  London  Gazette. 
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New  Bills  in  Parliament. 


CENTRAL  CRIMINAL  COURT. 


This  is  "A  Bill  to  assimilate  tlie  Practice  of 
the  Central  Criminal  Court  to  other  Courts  of 
Criminal  Judicature  within  the  Kinf^dom  of 
England  and  Wales,  with  respect  to  offenders 
liable  to  the  punishment  of  death."  It  recites 
that  it  is  expedient  to  assimilate  the  practice 
of  the  Central  Criminal  Court  to  other  Courts 
of  Criminal  Judicature  within  the  kingdom  of 
England  and  wales,  with  respect  to  offenders 
liable  to  the  punishment  of  death  {  and  the 
proposed  enactments  are  as  follow  : 

1.  No  report  to  be  made  to  her  Majesty,  of 
the  case  of  any  capital  convict  at  the  Central 
Criminal  Court. 

2.  With  respect  to  offenders  now  under 
sentence  of  death,  in  case  the  Judge  before 
whom  any  such  offender  has  been  tried,  shall 
be  of  opinion  ihat,  under  the  circumstances  of 
such  offender's  case,  the  sentence  of  the  law 
ought  to  carried  into  effect,  it  shall  be  lawful 
for  such  judge,  and  he  is  hereby  required,  as 
soon  after  the  passing  of  this  act  as  conveniently 
may  he,  to  order  and  direct  execution  to  be 
done  on  such  offender  at  such  time  and  place 
as  he  shall  think  fit  (the  time  so  to  be  appoint- 
ed not  being  less  than  seven  days  nor  more 
than  twenty-one  days  from  the  making  of  such 
oi'der) ;  and  thereupon  the  sheriff  or  other  pro- 
per officer  in  whose  custody  any  such  offender 
shall  be,  shall  carry  such  sentence  into  effect 
at  such  time  and  place  as  may  be  specified  in 
such  order. 

3.  Whenever  anv  offender  shall  hereafter  be 
convicted  before  the  said  Court  of  any  crime 
lor  which  such  offender  shall  be  liable  to  the 
punishment  of  death,  and  the  Court  shidl  be  of 
opinion  that,  under  the  particular  circum- 
stances of  the  case,  such  offender  is  a  fit  and 
proper  subject  to  be  recommended  for  the 
royal  mercy,  it  shall  and  may  be  lawful  for 
such  Court,  if  it  shall  think  fit  so  to  do,  to 
direct  the  proper  officer,  then  being  present 
in  Court,  to  require  and  ask  (whereupon  such 
officer  shall  require  and  ask)  if  such  offender 
hath  or  knoweth  any  thing  to  say,  why  jodg- 
xnent  of  death  should  not  be  recorded  against 
such  offender,  and  in  case  such  offender  shall 
not  allege  any  matter  or  thing  sufficient  in  law 
to  arrest  or  bar  such  judgment,  the  Court  shall 
and  may  and  is  hereby  authorized  to  abstain 
from  pronouncing  judgment  of  death  upon 
such  offender,  and  instead  of  pronouncing 
such  judflrment  to  order  the  same  to  be  entered 
of  record,  and  thereupon  such  proper  officer 
as  aforesaid  shall  and  may  and  is  hereby  author- 
ized to  enter  judgment  of  death  on  record 
against  such  offender,  in  the  usual  and  accus- 
tomed form,  and  in  such  and  the  same  manner 
as  is  now  used,  and  as  if  judgment  of  death 
had  actually  been  pronounced  in  open  Court 
against  such  offender  l>y  the  Court. 

4.  Record  of  judgment  to  have  Uie  same 
effect  as  if  pronounced. 

5.  Whenever  any  offender  shall  hereafter  be 
convicted  before  the  said^Court  of  any  offence 


for  which  snch  offender  shall  be  liable  to  and 
shall  receive  sentence  of  death,  and  the  said 
Court  shall  be  of  opinion  that,  under  the  cir- 
cumstances of  the  case,  the  judgment  of  the 
law  ought  to  be  carried  into  effect,  it  shall  be 
lawful  for  the  said  Court,  and  snch  court  is 
hereby  required  to  order  and  direct  execution 
to  be  done  on  such  offender  at  such  time  and 
place  as  such  court  shall  think  fit  to  direct  and 
appoint  (the  time  to  be  ^»pointed  not  being 
less  than  seven  days  nor  more  than  twenty-one 
days  after  the  passing  of  judgment  oo  snch 
offender)  i  and  thereupon  ue  sheriff  or  other 
proper  officer  in  whose  custody  such  offender 
shaU  bci  upon  the  receipt  of  the  order  of  court, 
signed  by  the  proper  officer  and  countersigned 
by  the  Recorder  of  the  City  of  London,  shall 
carry  such  sentence  into  effect  at  such  time 
and  place  as  may  be  spedfied  in  such  order. 

6.  Recorder  to  make  report  to  Secretary  of 
State  of  prisoners  to  be  executed. 

7.  Recorder  to  make  report  of  prisoners 
recommended  to  mercy  on  condition. 

8.  Not  to  affect  her  Majesty's  royal  prero- 
gative. 

9.  Saving  the  righu  of  the  City  of  London. 


ADMINISTRATION  0*  JUStICB  1H  KU#  SOUTH 
WALB8. 

This  is  a  bill  lo  ooatinue  until  31sC  Decern- 
her  1838,  and  to  the  end  of  tiie  then  next 
session  of  parliament^  the  act  of  9  6.  4,  c.  83, 
for  the  administration  off  justice  in  New  Soath 
Wales,  and  Van  Diemaa's  Land. 


PARLIAMENTARY  BLBCTORd. 

By  this  bill  it  is  proposed  to  be  CMctdd, 
that  the  rates  und  taxes  of  persons  already  on 
the  register  of  parliamentary  eleetort  for 
boroughs,  need  not  be  pdd  beyond  the  llth 
day  of  the  previous  OctoW.  It  also  proposes 
to  abolish  the  stamp  duty  to  the  adoiMen  of 
freemeu. 


LORDS  ittSTtCB0. 

By  this  bill  Lords  Justices  art  to  be  sippointed 
in  case  the  successor  to  the  crown  be  out  of 
the  realm  at  the  Queen's  death. 


LAW  OP  covEtettrtifc. 

This  is  a  bill  to  render  the  property  of  mtf- 
ried  women  liable  to  debts  contracted  while 
living  apart  fi-om  their  husbands.  The  pro- 
visions of  the  bill  were  stated.  Vol.  13,  p.  233. 
It  has  only  now  been  prlnttd,  and  oanuot  pro- 
ceed  fnrUier  this  SobsIni. 
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NOTICES  OF  NBW  BOOKS. 


Dr.  Bokmsom's  MagiMr&ie's  Pocket-Book ; 
or»  Am  Bpiiome  ef  the  Duties  and  Proc- 
tiee  of  n  JnsUce  of  the  Peace,  out  of 
8estiono,atphnketieaUifarrtmged;  tuwhiek 
is  added  a  Copious  and  General  Indetf, 
Second  Edition,  with  oonaidenible  Alter- 
atioiiimdAdd^ions.  By  Jc^n  Fiederidc 
Anhbodd,  Esq.  Barrister  at  Law*  Lon- 
don: John  Bkhaida  and  Co. 

Tens  18  a  sew  Edition,  by  Mr.  Ardibold, 
of  Dr.  Robinson's  Magistrates'  PodteC-book. 
The  wotk  uras  first  prepared  by  Dr.  Robin- 
eon,  for  his  own  use  as  a  magistrate,  and 
he  was  afterwards  induced  to  publish  it,  in 
the  expectation  (which  has  been  fully  rea- 
lized) that  it  would  be  serviceable  to  the 
Magxstncy  generally,  and  to  Practitioners 
and  ethers  connected  with  the  adndnistra- 
don  of  the  Criminal  Law. 

Mr.  Arehbold,  in  his  Pre&ce  to  the  pre- 
sent edition,  states,  that 

"  So  monj  alterations  have  been  made  in 
(he  law  relative  to  the  duties  of  Justices  of  the 
Peace,  since  this  work  was  last  pubfished,  that 
I  have  been  obliged  to  re-write  a  very  conri- 
derahle  portion  of  it.  Of  thb  1  had  very  little 
idea^  wlwtt,  at  the  pnomg  instance  of  a  par- 
ticalar  friend,  I  first  undertook  tiie  duties  of 
editor ;  if  I  had^  I  most  assuredly  would  have  de- 
clined the  task. 

"  In  editing  this  work,  I  have  thought  it  best 
to  expunge  all  such  parts  of  it  as  w«^e  obso- 
lete, and  to  substitute  the  law  as  it  is  at  present 
«po»  the  same  subjects.  In  doing  this,  I  hq>e 
1  sfcaE  not  be  deemed  guilty  of  any  want  of 
eomrtety  to  the  learned  author  of  the  work.  If 
1  had  retained  that  which  had  been  wholly 
altered  by  subsequent  statutes,  it  would  be  use* 
less  or  worse,  in  a  work  like  this,  adding  to  its 
bufiL  and  price,  without  at  the  same  time  add- 
ing to  its  value ;  had  I  appended  the  new  mat- 
ter byway  of  notes,  it  would  be  sabiect  to  the 
same  olneetion.  But  in  doing  as  1  nave  done, 
I  thiidi  I  have  acted  preeiselv  as  the  learned 
author  himself  would  have  aone,  if  his  other 
avocations  would  have  allowed  him  to  e^t  the 
work.  And  that  it  may  not  be  thought  that  I 
wished  to  arrogate  to  myself  any  portion  of  the 
merit  due  to  the  learned  author,  I  have  taken 
eareto  distii^ri^h  the  matter  I  have  added, 
from  the  original  work:  what  I  have  added 
wfll  be  found  iachided  between  brackets ;  and 
ior  the  correctness  of  that,  I  alone  am  respon- 
sible.'* 

Hie  plan  of  expunging  the  obsolete  parts 
of  tiie  Law,  ttsd  iBtn>d«cing  into  the  text 
die  diaages  wUeh  have  taken  pbee  shMo 
the  time  of  the  first  ecKtion,  is  a  manifest 
imptoiTement  an  the  old  me^iod  of  editing 
bdolei.    It  hns  boea  reoestty  adopted,  as  I 


many  of  our  readen  are  aware,  in  editions 
of  the  2d  and  3d  volumes  of  Blackstone's 
Commentaries.  'We  think  that  Mr.  Arch- 
bold  has  ably  and  carefully  edited  the  pre- 
sent edition,  and  that,  in  its  improved  state, 
it  will  be  found  generally  nsefiid  to  Magis- 
trates and  the  Memben  of  the  Profession 
engaged  in  proceediDgs  before  Jqsticea  of 
the  Peace. 

As  an  example  of  the  Wcxk,  we  give  the 
following,  under  the  head  of  *'  Attorney  i" 

*'  1.  An  attorney  has  no  right  to  be  present, 
or  interfere  with  the  duties  of  a  justice  in  his 
own  juetiee-room,  on  the  hearing  of  any  in- 
formation. 

"  2.  It  was  decided  (in  the  case  of  R.  v. 
Borront  3  Barn.  &  Aid.  432),  that  an  attorney 
has  no  right  to  be  present  during  the  investi- 
gation or  a  charge  of  felony  before  a  justice. 

"3.  It  was  also  decided  in  the  case  of  Cox, 
gent.,  one.,  &c.,  v.  Coleridge^  Esq.,  1  Bam.  & 
Cress.  37.)  that  a  prisoner  on  his  examination 
befora  a  magistrate  on  a  charge  of  felony,  is 
not  entitled^  as  a  matter  of  right,  to  have  any 
person  skilled  in  the  law  present  to  advocate 
for  him. 

i'*  4.  The  rule  which  seems  to  be  now  estab- 
ed  by  the  decided  cases,  is  thus :  an  attor- 
ney has  no  right  to  interfere,  as  advocate  or 
otherwise,  for  or  against  a  prisoner,  chaiged 
before  a  magistrate  with  felony  or  indictable 
unsdemeanor ;  indeed,  he  has  no  right  even 
to  be  present  i  for  this  being  merely  a  pre* 
liminary  proceeding,  to  ascertain  whether 
there  are  sufficient  grounds  for  sending  the 
prisoner  to  his  trial  before  the  grand  jurv,  it  is 
similar  to  the  enquiry  befora  ttie  grand  jur|r» 
and  no  person  has  a  right  to  intenere,  nor  is 
the  justices'  room  upon  such  an  occasion  deem- 
ed an  onen  court.  {Com  v.  Coleridge,  1  Barn, 
and  C.  o7<)  For  the  same  reason,  an  attorney 
has  nori^t  to  act  for  the  prosecutor,  in  mak- 
ing a  charge  of  felony  or  indictable  misdemea- 
nor,  against  a  person  not  in  custody,  for  the 
purpose  of  obtaining  a  warrant  agisdnst  him. 
{R,  V.  Borron,  3  B.  &  Aid.  43.);  but  where 
justices  ]HX>ceed  upon  an  information,  in  a 
case  whera  they  mav  summarily  convict,  their 
room  is  then  to  be  aeemed  an  open  court,  and 
an  attorney  as  well  as  the  rest  of  the  public,  has 
a  right  to  be  present.  {Damburjf  v.  Cooper, 
10  Barn,  and  C.  2370  He  has  no  right,  how- 
ever,  to  act  as  advocate  for  either  party,  unless 
the  justices  consent  to  it.  {CoUier  v.  Hicks, 
2  Bam.  &  Adolph.  '.663.)  He  may  adrise 
and  make  suggestions  to  hb  chent,  but  he 
cannot  without  leave  interfere  in  the  course 
of  the  proceedings.  (Jd.)  In  all  these  cases 
however  the  Justuses  may,  and  frequently  do, 
allow  attorneys  to  act  for  the  prisoner  or  pro- 
secutor, and  even  sometimes  allow  a  case  to 
stand  over  until  die  prisoner's  attorney  is  in 
attendance ;  bvt  this  must  be  considered  a 
matter  of  eourtesyi  not  of  right."} 
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OBJECTIONS  TO  THE 

COUNTRY  FIATS  IN  BANKRUPTCY 

BILL. 

This  bill,  which  we  recently  noticed/  pro- 
poses to  authorize  the  Lord  Chancellor  to 
create  a  new  set  of  commissioners  of  bank- 
rupt, not  to  supersede  the  present  commis- 
sioners of  banloiipt,  "  but  to  examine  the 
proceedings  under  any  commission  cr  fiat 
in  bankruptcy  already  issued,  or  hereafter 
to  be  issued,  and  to  proceed  in  the  disco- 
yery  of  property  belonging  to  any  bank- 
rupt's estate  within  the  districts  to  which 
their  commissions  may  extend,  and  to  as- 
certain what  part  of  such  estate  has  been 
received,  and  how  the  same  has  been  ap- 
plied, and  what  dividends  have  been  or- 
dered, and  what  payments  have  been  made 
thereon."  The  new  commissioners  are  to 
travel  through  the  kingdom,  and  each,  du- 
ring the  period  he  is  so  employed,  is  to  be 
paid  at  the  rate  of  twelve  hundred  pounds 
per  annum,  unless  he  happens  to  be  a  Com- 
missioner of  the  Court  of  Bankruptcy,  in 
which  case  he  is  to  be  paid  during  such 
period  of  his  employment  under  the  pro- 
posed bill  at  the  rate  of  five  hundred  pounds 
per  annum,  in  addition  to  his  salary  as  a 
Commissioner  of  the  Court  of  Bankruptcy. 
Each  of  the  commissioners  is  to  have  his 
own  registrar  to  attend  upon  him,  and  each 
registrar  during  the  period  of  his  employ- 
ment is  to  be  paid  at  the  rate  of  five  hundred 
pounds  per  annum.  And  in  addition  to  his 
salary,  each  of  the  commissioners  and  regis- 
trars is  to  have  his  "travelling  and  other 
needful  expenses  under  the  act." 

Our  readers  are  aware  that  the  country 
commissioners  of  bankrupt  are  now,  and 
have  been  for  several  years  past,  ap- 
pointed by  the  Lord  Chancellor,  on  the 
recommendation  of  the  Judges;  each  fiat 
is  directed  to  five  commissioners,  (namely, 
two  barristers  and  three  solicitors,)  and  at 
each  meeting  under  the  fiat,  one,  at  least, 
of  the  commissioners  in  attendance  must  be 
a  barrister;  generally  two  barristers  are 
present  at  each  meeting ;  and  such  barris- 
ters are  of  the  same  rank  in  the  profession 
as  the  commissioner  to  whose  supervision 
their  proceedings  are  proposed  to  be  sub- 
jected. Each  of  the  present  commissioners 
of  bankrupt,  before  proceeding  to  act  under 
any  fiat,  takes  an  oath  that  he  will  faith- 
.  fully  discharge  his  duty  as  commissioner 
under  that  fiat,  while  the  bill  does  not 

f  See  p.  89^  ante. 


make  it  incumbent  on  the  itinerant  commis- 
sioner to  take  upon  himself  the  obligation 
of  an  oath. 

Upon  what  principle,  then,  can  it  be 
sought  to  confer  an  authority  on  the  itine- 
rant commissioner  to  investigate  or  inter- 
fere with  the  proceedings  under  fiats  at 
present  in  prosecution  ?  Upon  none  other, 
it  would  seem,  than  that  the  present  country 
commissioners  of  bankrupt  are  not  sufiid- 
ently  to  be  trusted  to  discharge  their  duty 
as  they  ought  to  do;  which  is  at  leasts 
gratuitous  reflection  upon  those  gentiemen. 
If  it  should  be  said  by  the  Mends  of  the 
bill  that  the  supervision  of  the  itinerant 
commissioner  is  rather  to  be  directed  to 
commissions  of  bankruptcy  issued  prior  to 
the  period  of  the  appointment  of  commiB- 
sioners  by  the  Lord  Chancellor,  it  may  be 
answered,  that  though  commissioners  of 
bankrupt  were  not  then  appointed  by  the 
Chancellor,  one  of  the  commissioners,  at 
the  least,  acting  under  such  comnusaion, 
wa^  still  a  barrister  of  the  same  rank  as  the 
itinerant  commissioner,  and  there  was  still 
the  obligation  of  an  oath  upon  all  the  com- 
misioners.  The  bill  also  refers  to  the  pow- 
ers to  be  exercised  by  the  itinerant  com- 
missioners in  the  cases  of  commissions 
where  the  commissioners  appointed  to  act 
under  such  commissions  are  no  longer\iM 
existence,  or  where  such  commissions  them- 
selves are  no  longer  in  course  of  prosecu- 
tion. 

The  least  reflection  cannot  fail  to  show 
what  mischievous  consequences  this  part  of 
the  bill  might  effect :  no  limitation  of  time, 
— no  prescription, — no  regard  to  the  fsuct 
of  a  bankrupt's  estate  having  been  fully 
wound  up  and  administered,  and  all  accounb 
connected  with  it  finally  closed,  long  ago, 
is  to  be  allowed  to  deter  the  itinerant  com- 
missioner  from  entering  upon  hia  inquisi- 
torial investigation.  An  assignee  whose 
trust  has  virtually  expired  many  years  ago, 
who  has  faithfully  discharged  that  trust, 
discharged  it  too  in  a  manner  that  may 
have  earned  for  him  the  applause  of  the 
body  of  creditors,  must,  at  tiie  summons  of 
the  itinerant  commissioner,  attend  before 
him,  and  give  to  Aim  an  account  of  his 
stewardship,  and  be  liable  to  have  the 
whole  of  the  assigneeship  accounts  opened, 
though  those  accounts  have  all,  yean  ago. 
been  approved  and  allowed,  and  closed  by 
the  commissioners  under  the  commissioD, 
aiul  where,  in  many  cases,  no  doubt,  the 
vouchers  for  the  assignee's  payments  are 
lost  or  destroyed ;  and  though  the  commis- 
sionen  themselyes,  and  most  of  the  ere- 
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diton  and  other  parties  connected  with  the 
account  may  be  all  now  in  their  graves  ! 

The  itinerant  commissioner  is  in  like 
maimer  empowered  to  summon  before  him 
all  persons  whomsoeyer  who  can  be  shewn 
to  have  been  at  any  period  connected  in  any 
way  with  the  estate,  and  this  without  any 
provision  for,  and  in  cases  where  the  estate 
has  been  distributed,  any  means  of  paying 
the  expenses  of  such  witnesses,  whether 
commissioners,  assignees,  solicitors,  or  cre- 
ditors ;  and  how  properly  soever  the  com- 
mission may  prove  to  have  been  executed. 
And  not  only  is  the  itinerant  commissioner 
to  have  the  power  of  committing  to  prison 
any  person  who  may  refuse  to  answer  his 
questions  touching  the  bankrupt's  estate^ 
(a  povrer  which  no  single  commissioner  of 
bankrupts  has  ever  been  allowed  to  exercise 
in  the  country,)  but  the  bill  proposes  to  in- 
vest the  itinerant  commissioner  with  a  pow- 
er of  committing  to  prison  for  a  period  not 
exceeding  a  month,  any  person  who  shall 
"  interrupt  or  obstruct  him  in  the  exercise 
of  his  duty  :" — a  monstrous  power  to  be 
delegated  to  any  such  functionary,  and  one 
which  the  legislature  wisely  has  hitherto 
never  thought  fit  to  confer  on  commission- 
ers of  bankrupt. 

The  next  important  feature  of  the  bill,  is 
the  appointment  of  a  set  of  official  assignees, 
who  are  to  act  as  such  under  commissions  or 
fiats,  either  alone  or  jointly  with  any  credi- 
tors' assignee.  Each  itinerant  commissioner 
b,  at  his  discretion,  to  appoint  one  of  such 
official  assignees  to  any  commission  or  fiat. 
On  his  appointment,  the  bankrupt's  property 
of  every  description  is  to  vest  in  such  official 
assignee,  and  he  alone  is  to  have  full  power 
to  sell  and  convert  it  into  money,  and  to 
collect  it  at  his  discretion.  The  right  to 
appoint  an  assignee  is  not  taken  away  from 
the  creditors,  but  it  is  obvious  that,  where 
there  is  an  official  assignee  appointed  by 
the  itinerant  commissioner,  the  power  and 
authority  of  any  assignee  whom  the  credi- 
tors may  appoint  must  be  almost  nominal. 
— ^The  creditors  are  to  be  amused  with  the 
shadow  of  a  power.  The  bill  too  proposes 
to  perpetrate  a  piece  of  gross  injustice  to 
the  assignee  of  the  creditors ;  for  after  noti- 
cing that  in  all  actions  by  or  against  assig- 
nees, the  official  assignee  must  sue  and  be 
sued  jointly  with  the  creditors' assignee,  and 
is  therefore  responsible  jointly  with  the  lat- 
ter for  the  costs,  the  bill  enacts,  in  express 
terms,  "  that  such  official  assignee  ^AoA  no/ 
be  liable  to  pay  such  costs,  but  that  the  as- 
signee chosen  by  the  creditors  shall  alohb  be 
hdble  to  pay  them."    The  injustice  of  this 


enactment  to  the  creditors'  assignee  is  stDl 
more  obvious,  when  it  is  borne  in  mind  that 
the  official  assignee  will  receive  (though 
the  creditors'  assignee  must  not,)  remunera- 
tion for  his  services,  and  that  such  remune- 
ration is  to  consist  of  a  poundage  upon  the 
amount  of  receipts  from  the  estate,  which 
will  make  it  the  interest  of  the  official  assig- 
nee to  encourage  attempts,  no  matter  how 
speculative  or  expensive,  to  increase  that 
estate. 

Another  objectionable  feature  of  the  bill 
is  the  proposed  alteration  in  the  taxing  qfso^ 
licitors  costs  in  bankruptcies  in  the  country. 
Hitherto  the  costs  incurred  under  each 
fiat  have  been  taxed  by  the  commissioners 
acting  under  that  fiat ;  but  it  is  proposed 
that  the  taxation  of  all  costs  under  country 
fiats,  shall  be  left  to  an  officer  of  the  court 
of  bankrupcy,  to  be  appointed  for  that  pur- 
pose by  the  Lord  Chancellor.  But  surely 
it  is  better — more  just  to  all  parties — that 
the  taxation  of  the  costs  incurred  under  each 
fiat,  should  be  left  to  the  commissioners  ac- 
ting in  that  fiat,  who,  from  first  to  last  have 
had  under  their  own  eyes  the  matters  in 
respect  of  which  such  costs  are  charged, 
than  that  it  should  be  left  to  an  officer  of 
the  court  of  bankruptcy,  who  learns  the 
existence  of  such  matters  for  the  first  time 
when  the  costs  are  submitted  to  him  for 
tasfleition.  The  latter  system  not  only  pre- 
supposes the  taxing  officer  to  be  possessed 
of  all  knowledge  of  all  descriptions  of  prac- 
tice, and  of  costs,  in  all  the  courts,  but 
caUs  upon  him  to  estimate,  not  fees  merely, 
but  a  proper  renumeration  for  skill  exerted, 
labour  bestowed,  time  expended,  and  results 
produced,  none  of  which  he  can  have  wit- 
nessed, nor  can  so  correctly,  or  adequately 
appreciate.  It  moreover  deprives  the  pre- 
sent acting  commissioners  of  a  wholesome 
check  upon  the  conduct  of  the  solicitor. 
It  substitutes  for  the  present  a  less  efficient 
mode  of  taxation,  by  removing  it  firom 
those  who  have  watched  the  progress  of 
the  business,  and  actually  deprives  the  cre- 
ditor of  the  ready  appeal  he  at  present  pos- 
sesses to  a  taxation  in  the  office  of  a  mas- 
ter in  Chancery. 

Enough,  it  is  presumed,  has  been  said  to 
shew  that  the  proposed  bill  ought  not  to  be 
allowed  to  pass  into  a  law.  Bankrupts' 
estates  are  now  expeditiously  and  economi- 
cally administered  in  the  coimtry.  Mer- 
cantile men,  who  are  sufficiently  alive  to 
their  own  interests,  are  not  clamourous  for 
or  even  desirous  of  any  change.  Neither. 
House  of  Parliament  is  troubled  with  pe- 
titions on  the  subject ;  aiuLpot  onlv  is  this 
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nmr  •ctatiiMi  ttiiottlkd  for  trf  the  eouiifiy, 
bdt  il  immM  to  banre  no  other  object  in  view 
CtMn  to  httMs  imd  Annoy  the  attsigneefl  of 
M  bcmknipt  ^tatm ;  to  ftdd  to  the  patio- 
vMgt  of  th^  Lord  Chiuicellor,  bf  the  crea- 
tkm  <tf  new  offloen,  (the  psyment  of  whose 
Mkries  WID  add  to  the  burdcsis  of  the  etate.) 
nd  to  fbmkih  aome  more  additionnl  kbomr 
to&e  Goort  of  Retiew. 


ON   THE   BILL    FOR    ABOLISHING 
IMPRI80NMBNT  FOR  DEBT. 


To  the  Editor  </the  Legul  Obtener. 

Sir, 
Tnie  bill  hhiiag  pasted  the  Honie  of  Coaa- 
moDty  and  dapriviogy  at  h  does,  the  phuntiff  of 
his  remedy  over  the  person  of  his  debtor  (exr 
cept  in  certun  fraudulent  cases,  and  those 
within  the  27th  section,)  und  extendb^  his 
power  oter  the  real  and  personal  property, 
and  other^pise  altering  the  relative  ntaatlons 
Ai  creditor  and  debtor  t  its  provisions  ought  to 
be  well  oonaidered  previous  to  paasbg  the  bill 
into  a  law* 

.  The  seizure  of  money  either  on  the  pefsoo, 
(as  I  take  it)  or  in  the  house,  is  very  objection- 
able,  as  there  is  no  means  of  Identimng  It,  and 
the  debtor  may  be  unable  to  prove  tbe  amount. 
The  2d  and  4th  sections,  anthoHzieg  the  sheriflf 
to  take  all  the  debtor  possesses,  and  give  the 
etHM  or  a  part  thereof,  to  the  ermiker,  and  in 
case  of  any  aur^ns^  the  ctfdUer  to  pay  it  to 
the  debtor,  is  also  yery  objectionable,  as  au- 
fhorizing  more  to  be  utken  than  what  is  due, 
and  trusting  to  the  creditor  for  a  return  of  the 
eurphis.  If  the  sfaeritf  Is  to  seize  all,  he  ought 
to  be  authoriMd  only  to  pay  what  is  dae  to 
tiie  ereditor^  and  ratora  the  defendant  tlie 
attrplus  I  the  sheriff  being  tmder  bond,  there  is 
a  better  security  for  the  return  of  the  surplus, 
than  by  the  Judgment  creditor.  Will  not  the 
third  section  embrace  property  sent  to  be  re- 
jptaired  or  altered? 

The  7fch  and  8th  sections  ought  to  give  the 
judge  a  discretionary  power,  as  to  authorizing 
n  judgment  creditor  to  commence  or  prosecute 
aelioni  for  the  recovery  of  debts  doe  to  his 
debtor^  otherwise  there  may  be  a  oollusiou 
between  the  creditor  and  the  party  owing  the 
debt,  to  keep  the  debtor  out  of  more  money 
than  he  may  owe  to  the  creditor.  And  what 
effect  will  tne  8th  section  have  on  the  lien  of 
the  debtor's  attorney,  who  may  have  com- 
menced an  action? 

Tbe  power  given  by  the  ISth  section  to  the 
Court  of  Review  to  appoint  a  special  commis* 
sroOer  where  the  debtor  shall  not  reside  in 
London,  or  within  forty  miles  thereof,  ought 
to  be  cOhflned  to  the  appointment  of  those 

Erson^  who  are  commissioners  under  the 
tnkrupl  Ael,  as  being  persona  who  may  have 
more  pflsctieal  knowledge. 

The  2dd  section  throwa  too  mttch  on  the 
plaontiff  to  prove^  as  althoogh  he  may  of  Us 
own  knowledge  be  able  to  swear  that  the 


ddi>tor  ia  about  to  abaeond;  he  may  be  naaMe 
to  prore  it  by  the  eridence  of  anjr  one. 

Under  the  previsiona  of  diiabiU,  in  case  it 
should  pass  wto  a  law^  what  will  become  of 
the  creditor's  powex  over  his'  debtor,  who  may 
have  a  fixed  income  arising  from  a  situation  or 
an  office,  and  who  may  live  in  furnished  apart- 
ments? 

H.  P.  J. 


SELECTIONS 
FROM  CORR£SFONDBNCB. 

ornoB  ArrnNniKcn. 

The  closing  of  the  public  officea  prechiding 
the  possibility  Cf(  busmess  being  done  to  the 
satisfaction  of  the  country  solicitors,  indneea 
me  to  suggest  some  alteration  which  nagbt 
be  made  m  tbe  attorneys'  oiBces*  aa  regairds 
the  attendance  of  thefar  clerks.  I  have  seen 
buainess  of  tbe  greatest  importance  delayed 
till  the  following  day,  owing  to  the  absence 
of  the  clerks,  who  are  away  a  certain  part  of 
the  day  when  then:  services  are  mostly  reonired 
for  the  purpose  cf  getting  things  reaiif  fmr 
post,  when  in  the  evening  the?  are  seldom,  if 
ever,  doing  any  thing  by  which  their  tmphf^ 
en  derive  a  benefit.  I  think  thai  if  aome 
regulation  to  the  following  effect  were  adopted 
by  the  whole  body  of  the  profession,  it  would 
prevent  the  occurrence  of  the  daily  complaints. 

**  That  they  shotdd  compel  th^  clerks'  at- 
tendance the  whole  of  the  day,  and  allo#  them 
to  leave  earlier  in  the  evenmg,  whieh,  when 
generally  known,  would  be  the  means  of  the 
country  clienta  receiving  copiea  of  prooaed- 
ings,  notices^  and  other  informations  the  aame 
day  as  received,  which  at  times  are  of  tiie 
greatest  consequence.  Should  the  agency  of- 
fices adopt  this  regulation,  I  think  it  would  be 
found  to  work  weu. 


OFFICIAL  INATTBKTIOH. 

Sir, 
I  attended  to  day  at  the  Lmey  ]>aty  Office, 
for  the  purpose  of  paying  dutv  for  a  dieat. 
and,  after  wuting  a  considerable  time  at  the 
desk  of  one  of  the  clerka,  and  witneasing  him 
perform  the  important  offices  of  inspecting  the 
state  and  condition  of  hb  snuff-box,  examin- 
ing his  watch,  &c.,  he  vouchsafed  to  look  at 
me  through  the  corner  of  his  eye,  and  dedred 
me  to  ** hand  up  mv  papery"  which,  after  io- 
^>eeting  throu)^  his  eye^i^bMa,  he  deairod  me 
to  take  to  another  person,  to  whom  he  directed 
me  by  pointing  his  thumb  over  lus  shoulder. 
Now,  1  care  not  much  about  the  gentleman's 
airs,  which  may  exactly  meet  the  taste  of  those 
he  is  in  the  habit  of  associating  with :  but,  alas, 
when  I  found  my  way  to  the  desk  he  pointed 
out,  no  clerk  was  there,  and,  after  wasting  an- 
other f alnable  half-hour  expecting  his  retom, 
I  waa  obliged  to  leave  the  offiee  mth  my  busi- 
neas  nnoonelndcd.  Now,  Mr.  Editor,  ara  these 
gentlemen  to  consider  themaelves  the  servants 
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of  the  Pablic  }  or  are  thtf  so  to  eondnOt  Ibem- 
leWes  as  to  give  offence  and  eadless  tlronblo  to 
men  of  buBineaa^  wbo  can  ill  lifford  to  waste 
tbeir  time  In  waitioc  for  absent  derks  ? 

P.  T. 


SUPERIOR  COURTS. 
Witt  €^KxmUav*i  Cdttrt 

SrseiflO    PBRFORItANCB. — ^ACTB  OF  OWNtlU 
BHl^. — ^ACCftFTANCB  OF  TfTLK. 

/«  a  bill /or  tpecijk  petformanee,  charting 
acts  ofowuershifi  as  an  acceptance  0/ title, 
it  appeared  that  the  defendant  took  poueM' 
ikn  ^tke  estate  kndir  an  agfiement  dii-  l 
tinct  from  the  eonltact  to  purehaie,  dnd 
with  a  aaning  as  to  the  title:  Held,  that  the 
acts  done  /o  tki  estate  did  not  amount  to  an 
acceptance  rf  the  title  without  the  usual 
inguifjf* 

The  plaintiff  is  the  personal  liepresetitative 
of  the  late  Mr.  John  Fai^nher,  of  Ponthill 
Abbey,  who  died  in  1826.    The  defendant  is 
Mr.  John  Benett,  of  WllUhire^    The  bill  Was 
filsd  for  speoific  performance  of  an  agrees 
msat  entered  into  by  the  Ittter  with  Mr.  Far^ 
quker  shortly  before  hhi  death,  for  the  pBr«. 
ohase  of  an  estaU  for  10,000/.    It  appeared 
irom  the  pleadings  thet  after  Mr.  Fan|tther's 
deaUi  tbe  defendant  applied  to  the  plMntiff^  as 
hh  sdmiDistrmor,  for  possession  of  the  estate, 
asd  which  he  obtained  upon  the  terms  that  he 
woold  deposit  the  price  m  the  hands  of  tras- 
teei  unUl  the  title  could  be  inquired  into*    If 
s  Kood  title  could  be  made  out,  then  the 
10,000/.  to  be  handed  by  the  trustees  to  the 
phdotiff;  if  0ot»  to  the  defendant.    The  bill 
ebafged   that  the  defendant   had  exerdsed 
various  acts  of  ownership  over  the  estate,  such 
u  oa&tinff  down  and  selling  timbSer  oH  the 
ertstet  taking   down   houses    and   building 
others^— acts  which  amounted  to  a  wairer  of 
iU  omeotion  to  the  title ;  and  the  bill  prayed 
for  a  reference  to  the  master  to  inquire  fend 
ivport  whether  a  good  title  was  not  made  out 
or  the  estate^  aacT  whether  the  ^fendant  had 
not  exerelsed  such  acts  of  ownership  as 
smoBBtcd  to  an  acceptance  of  the  title« 

Mri  Jaeoh  argued  thit  the  aeti  done  by  ihe 
defendant  altered  the  nature  of  the  propertyi 
and  such  were  held  by  this  Oourt  to  be  an 
acceptance  of  the  title* 

Mr.  Xuight,  eontri.-^Tht  defendant  did  not 
take  possession  of  the  estate  under  the  original 
cOotract  to.purchase^  but  a  special  agreeasent 
was  entered  into  with  the  administrator  ef  the 
vendor,  untU  the  inquiries  iaeidental  to  the 
first  contract  were  completed.  UpOn  these 
kquuits  depended  the  validity  Of  that  eon* 
tract,  fivory  act  done  by  the  defeHdafcit  on  the 
Mtate  was  for  the  improvttnent  of  the  estate. 
That  was  not  denied.  If  the  estate  was  io' 
jured,  tbe  caaintiff  had  another  i  emedy.  The 
delehdant  did  not  object  tO|  but  ee&ewrred  in, 
the  first  part  of  the  prayer  of  the  bill  ler  the 
reference  as  to  the  titU. . 


Hw  Honour  tbe  flee  Chaneilkr  wis  of  opi* 
nion,  that  the  agreement  between  the  iMMliee 
to  the  bill,  and  the  acts  done  by  the  defendant 
in  pursuance  thereof*  did  not  amount  to  aa 
acceptance  of  the  title*  without  the  usual  in- 
quiry as  to  the  validity  of  the  title.  Bv  the 
terras  of  the  agreement  with  the  plainttn,  tlko 
estate  was  to  be  given  up  iuid  the  deposit  takea 
back  by)tbe  defendant,  if  a  good  title  could  not 
be  made  out.  The  taking  posseseioa  of  the 
estate  in  the  meantime  was  tbe  substance  of 
the  agreement,  and  the  defendant  while  ift 
possession  might  have  found  it  necessary  for 
the  preservation  Of  the  estate  to  exercise  acts 
of  ownership  inddental  to  his  possession. 
Let  it  be  referred  to  the  nSaster  to  inquire 
whether'  a  good  title  can  be  made  out. 

Fruner  v.  ^rn^a.^  Sittings   at  Linoola'a 
Inui  June  94, 1037. 


HolU  Court, 
rie^ue^  to  ec^AiiAtn  cei. 
A  bequitt  fjtai  given  to  trustees  during  the 
minority  ^a/hnah,  to  he  aUigned  t6  het 
abiotutsitf/hf  het  iepvrate  use  on  attaining 
her  age  vftieenty-one.    She  maMed  and 
eJtecuted  a  iettlement  of  the  trust  JUnd 
tehile  still  dn  infant  i  Held,  that  upof^ 
attaining  her  ofte  oftwentp^ane,  ihe  i^ok 
the  bequest  absolutely  to  her  ieparate  ust, 
and  the  truitees  were  decreed  to  Mfgn  ih^ 
same  accdrdingfy. 
A  testatrix  bequeathed  300/.  6  per  cent 
bank  ennuities  to  persons  named  m  her  wuL 
upon  trust  to  acoumulate  the  ^interest  and 
dividends  thereof  during  the  minority  of  the 
plaintiff,  then  Miss  Charlotte  Yorke,  and  to 
transfer  the  said  fond  (with  the  accumulations 
thereof^  to  be  vested  in  the  purchase  of  stockj 
to  her  abaalttlely  ost  uttMning   her   age  of 
twenty.one,   for  her  sole  and^  separate  use. 
The  testetrix  died  in  1836.    In  1831,  Miss 
Yorke  married  Mr.  Johnson  i  and  some  tune 
after,  and  while  she  was  stiU  under  the  age  of 
twenty-one,  she,  with  the  consent  of  her  hus- 
band, executed  a  settlement  of  the  condngent 
legeey,  1^  which  the  ^vidends  of  the  stock 
were  given  to  the  husband  or  his  assigns  for 
his  lifei  after  his  decease,  to  the  wife  »nd  her 
assiges  for  her  life  I  remainder  to  t)ie  children 
of  Hie  mferriage,  &c«    Mrs.  Johnson  attained 
her  age  of  twentyone  in  1834.  and  then,  by 
her  n^%  friend,  she  filed  a  bill  in  Chancery 
for  the  pufpose  of  securing  a  settlement  of  ttie 
bequest  (then  standing,  with  the  accumula- 
tions thereof,  in  the  names  of  the  trustees,  in- 
the  di  per  cent,  new  bank  annuities,  exceed- 
ing altogether  1100/.»)  to  her  serrate  use, 
exclusive  of  her  husband,  and  notwithstanding 
the  setaemeAt.    The  trustees  and  the  hus. 
band,  and  a  child  of  the  marriaj^e,  who  under 
the  settlement  would  take  an  interest  in  the 
fund,  were  made  defendauw.    The  husband 
became  bankrupt  soon  after  the  biU  was  filed. 
Mr.  Pdm^hn  and  Mr.  Chtmdlesi  fpr  Mrs. 
Johnson.— No  question  could  be  tuised  aomst 
the  prayet  of  the  bUI  on  the(icttlcmtet,  tor  it 
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was  •dmitteil  that  the  plaintiff,  being  an  in- 
fant when  she  executed  that  settlement,  could 
not  be  bound  by  it ;  and  a^in,  as  a.  married 
woman,  she  was'  under  another  disability.  The 
only  question  was,  whether  the  right  of  the 
husband  prevailed  over  the  terms  of  the  be* 
quest.  It  was  true,  that  it  was  laid  down  in 
some  recent  cases,  that  a  gift  to  the  separate 
use  of  an  unmarried  woman*— not  in  contem- 
plation of  marriage — was  void  as  against  any 
future  husband,  or  the  right  of  aliecation  by 
'  the  woman  herself.  Bftrton  v.  Briscoe  ,•»  ^ood- 
mest9»  V.  ff^alker$^  Sienton  r,Hall;^  Brown 
v.  Poeock;^  Tyler  v.  Lake;^  Mauey  v.  ParkerS 
In  this  last  case  all  the  cases  were  cited  and 
observed  upon.  The  present  case  did  not  fall 
within  any  of  them,  and  is  not  affected  by  the 
doctrine  laid  down  in  them.  This  legatee  was 
an  infant,  not  able  to  settle  or  otherwise  dis- 
pose of  the  property  by  any  act  of  her  own, 
nor  -g^ve  it  to  the  husband  by  the  marriage. 
To  the  disability  of  infancy  succeeded  that  of 
coverture,  so  that  neither  before  nor  after  the 
vesting  of  the  legacy  had  the  pluntiff  a  power 
of  disposing  of  it.  If  the  Court  should  be  of 
opinion  that  the  case  fell  within  the  doctrine  of 
the  cases  cited,  still  there  were  later  cases, 
inconsistent  with  that  doctrine,  as  Da  vies  v. 
Thornycro/tjs  and  Stiffe  v.  EvereU> 

Mr.  Teed,  for  the  trustees  of  the  fund  be- 
queathed, and  Mr.  J.  Russell,  for  the  trustees 
of  the  settlement  after  the  marriage,  insisted, 
that  on  the  authority  of  the  cases  no  restraint 
against  alienation  could  be  annexed  to  a  gift 
to  an  unmarried  woman,  but  such  gift  would 
pass  by  every  mode  of  conveyance.  This  was 
a  bequest  to  the  use  of  an  unmarried  woman, 
who  afterwards  married,  and  by  the  marriaj^e 
the  husband  acquired  all  the  wife's  interest  m 
the  legacy.  The  donee  of  the  gift  being  com- 
petent  to  enter  into  the  contract  of  marriage 
the  marital  right  carried  her  interest  in  the 
gift  to  her  husband. 

Lord  Lnngdale,  M.  R.,  postponed  his  judg- 
ment for  the  purpose  of  looking  into  the  cases 
cited.  His  Lordship  next  day,  said  he  had 
considered  the  case  before  him,  and  also  the 
doctrine  lud  down  in  that  of  Massey  v.  Par* 
her.  The  circumstances  of  the  two  cases  were 
different,  and  he  did  not  think  that  the  present 
case  fell  within  the  doctrine  laid  down  in 
Massey  v.  Parker,  His  Lordship  stated  the 
facts  of  that  case  and  the  principle  of  the  de- 
cision. The  interest  of  the  woman  in  the 
legacy  there  given,  was  vested  in  her  absolutely 
before  marriage ;  but  in  this  case,  the  woman 
was  an  infont  at  the  time  of  her  marriage,  and 
her  interest  in  the  legacy  was  then  contingent, 
and  not  being  able  to  assign  the  legacj  by  any 
act  of  her  own,  she  could  not  assign  it  by  the 
act  of  marriage.  When  she  attained  the 
of  twenty-one  years,  upon  which  event 


legacy  became  vested,  she  was  then  under 
another  disability,  being  a  married  woman,  in 
that  very  situation  in  which  without  breaking 
in  on  any  of  the  cases  cited,  a  gift  to  her  sepa- 
rate use  may  be  held  valid ;  and  if  he  were  to 
hold  the  contrary,  he  should  overrule  the  case 
of  Simson  v.  Jones,^  which  was  a  very  atrong 
case,  and  much  in  point. 

Johnson  v.  Johnson,  at  the  Rolls,  June  27th 
and  28th,  1S37. 

For  short  digests  of  the  law  on  this  subject, 
and  of  the  cases,  see  10  Leg.  Obs.  pp.  122  and 
273.  ^  ^^ 

^tpxiiji  C):d^equtr. 

PRACTICB. — COSTS   OF  INVESTIGATING  TITLB. 

Held,  ihai  the  purchaser  of  an  estate  sold  at 
auction,  by  ord«r  of  the  Court,  far  the  pny^ 
ment  of  the  plaintiffs  legacies,  is  entitled^ 
on  the  title  being  found  not  marketabU,  to 
have  all  his  costs  of  investigating  it  from 
the  plaintiffs,  teho  were  to  have  them  as 
costs  in -the  cause,  out  of  the  fund  in  Court 
in  the  cause. 


age 
the 


a  Jacob  603.  ^2  Russ.  &  M.  197. 

«  2  Russ.  &  M.  175.  •  ^  2  Russ.  &  M.  210. 
•  4  Sim.  144 ;  S.  G.  2  Russ.  &  M.  183. 
'  2  Milne  &  K.  174 ;  S.  C.  9  Leg.  Obs.  203. 
V  6  Sim.  420. 
b  1  Myl.  &  C.  37  i  S,  C.  11  Leg.  Obs.  305. 


In  this  cause,  which  was  a  suit  by  legatees 
for  payment  of  legacies,  charged  on  the  testa- 
tor's real  estate,  the  estate  was  sold  at  auc- 
tion, under  a  decree  of  the  Court,  and  William 
Scott,  being  the  best  bidder,  it  was  knocked 
down  to  him.  The  title  to  the  estate,  upon 
investigation,  was  found  not  to  be  marketable, 
and  the  purchaser  was  accordingly  discharged, 
and  his  deposit  returned ;  but  his  costs  in  re- 
spect to  the  investigation  of  the  title  were 
not  paid. 

iVir.  Koe  applied  for  an  order  on  the  plain- 
tiffs, who  haa  the  conduct  of  the  suit,  for  all 
the  costs  and  expenses  incurred  by  Scott  in 
investigating  the  title  to  the  estate,  and  in 
respect  to  the  purchase.  The  plaintiffs  were 
bound  to  confirm  the  purchase,  and  as  they 
could  not  do  that,  they  were  liable  personally 
to  the  purchaser  for  his  expenses,  whether 
there  was  a  fund  in  Court  or  not.  Reynolds 
V.  Blake  ^  Smith  v.  Nelson,^ 

Mr.  SimpAinson,  for  the  plaintiffs,  opposed 
the  motion,  so  far  as  it  sought  to  charge  the 
plaintiffs  personally  with  the  costs.   The  estate 
was  sold  under  a  decree  of  the  Court  to 
satisfy  the  plaintiffs'  legacies.    It  would  be 
hard,  if,  instead  of  receiving  payment  of  their 
legacies,  they  were  to  be  saddled  with  ex- 
penses incurred  in  consequence  of  the  decree 
of  the  Court.    There  was  a  fund  in  Court  to 
the  credit  of  the  cause,  out  of  which  the  party 
might  have  an  order  for  his  costs,  if  the  Court 
should  think  he  was  entitled  to  them,  and  if 
they  were  to  be  held  as  legitimate  costs  in  the 
cause.    The  costs  in  Reynolds  v.  Blake,  were 
costs  of  a  reference  as  to  title  only.    The  onlv 
case  in  which  the  Court  gives  a  purchaser  all 
his  costs  incurred  in  respect  of  the  purchase, 
is  where  the  biddings  are  opened,  which  the 
Court  would  not  consent  to,  except  upon 


i  2  Russ.  &  Myl.  365. 
«  2  Sim.  &  Stu.  117. 
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terms  of  paybg  the  purchaser  all  his  costs 
properly  incurred  by  him  in  respect  to  the 
purchase. 

Mr.  Baron  Aldenon^  after  stating  the  facts 
of  the  rase,  said  he  was  of  opinion  that  the 
purchaser  in  this  case  ought  to  have  all  his 
costs,  and  that  the  plaintiffs  ought  to  pay  them 
to  him.  They  may  have  them  afterwards  out 
of  the  fund  in  Court  to  the  credit  of  the 
cause. 

Berretf  v.  ./oAajoii  .--Sittings  at  Gray's  Inn 
Hall,  Jun»  22,  1837. 


llinjl'if  Scncfi  ^raictia  Court. 

AWARD. — MI8-DB8CRirTION. — ENLAROBMBNT 
OF  TIME. 

The  mijtdescripiion  of  the  name  of  the  umpire 
m  affidavit  o/eervice  of  a  cupjt  of  an  award, 
tthuh  is  alleged  to  be  a  true  copy,  and  is 
correct,  will  not  prevent  the  Court  from 
granting'  an  attachment. 

An  affidavit  of  the  enlargement  of  time  for 
mahing  the  award,  is  unnecessary,  where 
hjf  the  terms  of  the  submission,  the  arbi- 
trators are  empowered  to  make  such  en- 
largements, indorsing  them  on  the  agree- 
ment, and  they  are  made  a  part  of  the  rule 
of  Court. 

fTilson  had  obtained  a  rule,  calling  on  John 
Smith  to  shew  cause  why  an  attachment  should 
not  issue  against  bim  for  the  non-performance 
of  the  award  made  in  this  cause,  pursuant  to  a 
reference  made  to  two  persons,  by  whom  an 
umpire  was  to  be  selected.  It  appeared  that  the 
parties  to  the  reference  had  been  partners,  and 
had  carried  on  business  at  a  place  near  the  Lon- 
don  Docks,  at  a  box  No.  5.  Disputes  having 
arisen,  they  mutually  consented,  by  agreement, 
dated  5th  August,  1836,  to  refer  them  to  ar- 
bitration; and  the  order  of  reference  was 
drawn  up.  Its  terms  were,  that  the  award 
should  be  made  on  or  before  the  6th  Septem- 
ber, bat  that  the  arbitrators,  and  the  thira  per- 
son whom  they  should  appoint,  should  have  the 
power,  by  writing  under  their  hands,  to  be  in- 
dorsed on  the  agreement,  to  enlarge  the  time 
as  often  as  they  should  think  fit ;  and  thefe 
were  also  agreements  that  the  umpire  selected 
might  make  the  award,  and  that  the  submission 
to  arbitration  should  be  made  a  rule  of  Court. 
The  arbitrators  appointed  one  Thomas  Wood 
to  be  the  umpire,  and  after  several  enlarge- 
ments of  the  time  had  been  made,  he  finally 
made  his  award  and  umpirage  on  the  9th 
April,  18^7  ;  and  orderea  Smith  to  pay  to 
Reeves  the  sum  of  106/.  8#.  lOd.,  as  well  as  a 
moiety  of  60/.  9s.  6d.  for  costs,  and  also  to  de- 
liver up  to  him  possession  of  the  box  No.  5,  in 
ivhich  they  had  carried  on  their  business.  It 
was  for  non-compliance  with  these  terms,  that 
the  present  mle  had  been  obtained.  It  was 
shewn  that  the  original  submission,  and  the 
several  enlargements  of  time,  and  the  appoint- 
ment of  the  umpire,  had  been  made  a  rule  of 
Court. 

C.  Chadwiek  Jones  now  shewed  cause,  and 
made  four  objections.— 'llie  first  was,  tM  the 


affidavit  of  service  of  the  copy  of  the  award  on 
John  Smith  was  defective,  as  the  award  and 
umpirage  was  stated  to  have  been  made  by 
Thomas  Ward,  instead  of  Thomas  Wood.  The 
affidavit,  however,  alleged  the  copy  to  be  cor- 
rect,  and  stated  that  the  original,  also  correct, 
was  shewn  to  Smith.  Secondly,  that  the  se- 
veral enlargements  were  not  shewn  by  affidavit 
to  have  been  made.  Thirdly,  that  before  the 
submission  to  arbitration.  Smith  had  disposed 
of  the  box  No.  6,  and  tiierefore  the  arbitrator 
had  no  authority  to  make  any  order  respecting 
it ;  and  fourthly,  that  it  was  not  shewn  on  affi- 
davit that  Reeves  had  paid  the  whole  of  the 
costs,  the  moiety  of  which  was  claimed  from 
Smith  by  bim.  Davis  v.  F'oss,  16  East  97; 
fTohlenburg  v.  Lageman,  6  Taunt.  261 ;  and 
hdlden  V.  Glusscoch,  6  B.  &  C.  690,  were  cited. 

fFilson,  contrh,  cited  Dickens  v.  Jarvis,  6  B. 
&  C.  628. 

Cur.  adv  vult. 

Littledale,  J.— The  first  obiection  which  haa 
been  made,  I  think  is  untenable;  for  there  are 
cases  in  which  the  description  of  the  name  in 
the  documents  served,  has  differed  in  some 
slight  degree  from  the  real  name  of  the  party, 
as  \nRex  v.  Calvert,  2  D.  P.  C.  276,  and  other 
decisions  in  that  case  pointed  out.  There, 
however,  the  process  served  was  incorrect,  and 
the  defendant  was  consequently  not  held  to  be 
in  contempt ;  but  in  this  case  the  document 
which  was  served  o^  Smith  was  right,  for  it  is 
not  denied  that  it  was  a  correct  copy  of  the 
award  and  umpirage.  The  defendant  there- 
fore, by  his  refusal  to  comply  with  its  terms, 
is  in  contempt.  The  only  difficulty  on  this 
point  is,  the  verification  of  the  copy  of  the 
award ;  but  as  it  is  sworn  to  the  Court  that  it 
is  a  copy,  and  is  correct,  and  as  it  appears 
that  Smith  was  shewn  the  original,  which  is 
also  correct,  I  think  the  name  Thomas  Ward 
may  be  rejected  as  surplusage.  With  regard 
to  the  second  point,  it  is  true  that  there  are 
several  cases  in  which  it  has  been  laid  down 
that  the  fact  of  the  enlargement  must  be  shewn 
on  affidavit ;  but  in  Dickens  v.  Jarvis,  Bayley, 
J.  says  *'  I  take  it  to  be  a  matter  of  course, 
that  where  a  submission  to  arbitration  con- 
tains a  power  to  enlarge  the  time  for  making 
the  award,  and  the  enlargement  of  time  is 
made  a  rule  of  Court,  that  it  is  sufficient  for 
the  purpose  of  obtaining  an  attachment,  just 
as  if  the  award  had  been  made  within  the  time 
originally  granted  i"  and  in  a  subsequent  part 
of  the  judgment  he  said,  "Here  the  parties 
agreed  that  an  enlargement  by  the  arbitrator 
should  be  valid ;  and  it  must  be  presumed  that 
the  Court  would  not  make  it  a  rule  of  Court 
without  a  sufficient  affidavit.  If  that  were 
otherwise,  every  role  for  an  attachment  for 
disobedience  to  a  rule  of  Court,  must  be  a  rule 
nisi."  I  concur  in  the  opinion  expressed  bv 
Mr.  Justice  Bayley.  In  the  present  case  aU 
the  various  enlargements  have  been  incorpo- 
rated in  the  rule  of  Court,  and  it  must  be  sup* 
posed  that  the  Court  proceeded  upon  proper 
grounds  in  making  them  so.  As  regards  the 
third  objection,  that  the  box  No.  6,  was  not 
specifically  included  in  the  submission,  exc^ 
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m  ft  put  of  the  oalten  connected  with  the 
paitnerahip,  and  that,  as  it  had  been  lohl  by 
BmiCh  berore  the  refereaee.  It  was  not  to  be 
considered  as  indnded  in  the  sabmissioni  I 
think  the  attachment  cannot  be  enforced,  and 
I  also  entertain  the  same  opinion  as  respects 
the  payment  of  the  moiety  of  the  costs.  Be- 
cause, although  one  party  who  had  ^d  the 
whole  of  the  costs  could  recover  against  the 
other»  and  although  Smith  was  informed  that 
Reeves  had  paid  Iheui,  yet  there  is  no  affidavit 
that  thev  had  been  actually  so  paid.  As  to  the 
sum  of  105/.  8#.  10</.,  there  is  no  objection, 
and  the  rule  for  the  attachment  as  to  that, 
must  be  made  absolute;  but  the  attachment 
should  remain  a  fortnight  in  the  office.  Al- 
though  Reeves  cannot  recover  the  moiety  of 
the  costs  under  this  rule,  yet  he  must  not  be 
Shut  out  of  them  altogether  $  but  in  order  to 
save  Smith  fh>m  the  vexation  of  there  bdnir 
two  proceedings  on  the  same  matter,  I  shall 
direct  that  Reeves  shall  undertake  not  to  sue 
out  any  writ  or  process  against  Smith  as  re- 
gards the  eosCs,  untii  the  expiration  of  one 
awHith  from  the  time  of  a  demand  in  wridng 
lieing  made  for  the  moiety  i  but  if  Reeves 
shall  refuse  lo  give  this  undcitalring,  this  rule 
must  be  enlarged  until  next  term. 

Role  accordingly ^^/a  ihemmtTo/Arhitrm- 
em  b€iwe€n  Smith  #e«r  RefH,  T.  T.  1837. 
K.  B.  P.  0. 


COUNTY  COURT.— COSTe.-^JOIItflDieTlON.— 
TRIAL  BBFORS  8HBRIFF. 

ne  defendwU  will  fte  entiiled  to  gnter  a  $ur. 
gati<fn  to  gitw  hmtel/ double  costs  un&r 
the  Middlesenf  County  Court  Act,  although 
0  verdict  shall  hnve  ^etn  found  for  more 
ihan  40«.  by  thejurf/t  \f  it  shall  have  been 
reduced  on  an  application  to  the  Court  on  a 
poi9il  ({flaw, 

Tne  cause  of  action  must  arise  within  Ihejit^ 
risdiction  jtf  the  County  Court,  to  brinf  it 
within  the  statute, 

T^^  suggestion  may  be  entered,  although 
the  cause  $haU  have  been  tried  b^ore  the 
sherijfon  a  writ  ^  trial. 

iFaddinftom  had  dMaiacd  a  rule,  calling  on 
ihe  Bls^bi'  to  shew  cause  why  a  suggestion 
Aoi^d  Rot  be  entered  under  the  19th  section 
4if  (he  Middlesex  County  Court  Act,  (23  Geo. 
^^  e.  $3)  to  give  the  defendant  double  «osts, 
the  pkdntUr  having  recovered  a  verdict  for  4Qr. 
iwly. 

Htsmfry  Atsmt&  oauae.^^The  action,  it  an- 
Boared,  wae  brought  to  recover  the  anm  of  3/. 
is.  4d.,  two  guineas  e/whieh  were  daimedfor 
W9Tk  and  medioines  by  the  plaintiff  as  an 
inothecary«  and  the  residue  on  a  balance 
dalined  to  be  due  on  the  sale  of  a  mare.  The> 
(defendent  piid  St.  9d  into  Conit,  and  u  to 
the  f eH  pleaded  aoa  nsmtmpsid.  On  the  trial 
^  the  oanae  before  the  undershcriff;  it  was 
fcovttd  that  the  U.  4s.  4d.  claimed  on  b^udf 
•of  the  file  of  the  mare,  had  been  paid  either; 
at  the  plslntiff  's  residence  in  Middlesex,  or  atj 
DUiMi'j  Hotne  Repository,  Barbiean,  whichi 


was  in  London  i  and  It  was  o^iceted  that  the 

Slaintiff  could  not  recover  for  ttie  medicines, 
LC,  as  he  had  not  proved  himself  to  be  a  cer,. 
tliicated  apothecary,  in  accordance  with  the 
Stat.  65  Geo.  3,  c.  194,  s.  91.  A  verdict  was, 
however,  returned  for  the  pluntiff  with  3/.  7d, 
damages,  beyond  the  money  paid  into  Court, 
but  the  damages  were  subsequently  reduced  by 
21,  2s,  on  an  i4[>plieation  being  made  to  the 
Court  of  King's  Bench.  It  was  now  urged, 
that  as  the  amount  of  damages  found  by  the 
jury  exceeded  2/.,  the  subsequent  reduc^n  of 
the  amount  did  not  bring  the  case  within  the 
statute.  In  Tubb  v.  fFoodward,  6  T.  R.  175, 
it  was  decided,  that  the  whole  cause  of  action 
must  have  arisen  within  the  jurisdiction  of  the 
County  Court ;  here  from  the  evidence,  it  was 
not  clear  whether  a  portion  of  the  chum  had 
not  arisen  in  London.  The  defendant,  there- 
fore, could  not  succeed  in  his  rule,  but  it  must 
be  discharged  with  costs. 

fTaddingtOn  submitted  that  the  verdlet  mnst 
be  taken  to  be  that  which  was  found  to  be  the 
legal  verdict  i  and  he  cited  Chadwiek  v.  Bun- 
ntng,  5  B.  &  C.  532,  to  shew  that  the  verdict 
must  be  taken  to  be  conclusive,  as  f^f[arded 
the  amount  of  the  plaintiff's  demand. 

Littledale,  J.-*It  does  not  appear  positively 
on  the  sheriff's  notes,  wheAer  permission  was 
given  to  the  defendant  to  apply  to  the  Court 
to  reduce  tihe  amount  of  the  damagesi  hot  it 
must  be  presumed,  either  that  such  waa  the 
case,  or  that  the  parties  consented  to  that 
course  being  taken,  or  the  Court  would  have 
sent  the  cause  back  to  a  new  trial.  If  the  par- 
ties consented  that  the  Court  have  the  power 
to  reduce  the  amount  of  dan¥iffe9»  then  ihe 
verdict  as  settled  by  them  must  be  taken  to  be 
the  real  verdiot  in  point  of  law,  and  i«  jUSt  the 
same  as  if  the  jury  had  found  it*  It  is  said, 
besides,  that  the  real  debt  »b  found  by  the  jury, 
exceeded  3/.  in  amount,  and  tha(  if  that  was 
reduced  on  a  pmnt  of  law  only,  it  was  not 
within  the  act;  but  that  makes  no  difference, 
lior  if  it  could  not  be  recovered  in  nolnt  of 
Uiw,  it  is  the  same  as  If  it  did  notactua&y  exist. 
It  is  contended  also,  that  the  cause  of  action 
may  have  arisen  in  the  city  of  London,  and 
that  therefore,  it  is  not  within  the  jurildiction 
of  the  Middlesex  County  Conrt*  and  consop 
quently  out  of  the  act  of  perlianant*  If  th« 
deflMidant  had,  in  £sct,  received  the  oMney  on 
the  sale  of  the  mare  in  London,  and  Umt  had 
been  shewn  before  me,  I  should  have  thonght 
that  the  whole  act,  being  taken  together,  would 
imply  that  thacause  of  aetion  must  arise  within 
the  jurisdiction  of  the  Court,  notwithstanding 
the  psortionUr  words  of  Che  19thsection,  '''if  the 
defendant  shall  reside  in  the  county  of  Msddlo- 
sex,  and  he  liable  to  be  summoned  to  the 
County  Court/'  From  the  notes  of  ^he  un- 
dersheriff,  however,  it  is  not  clear  Mint  lim 
ue  of  action  did  arise  in  London ;  Cor  al- 
though Dixon's  Repository  be  in  Londoyi,  and 
tiie  defendant  lives  in  Miduesex,  it  is  m  prob^ 
ble  that  the  money  was  pw4  to  the  defenoent  in 
the  latter  county  as  in  London.  If  thit  mat- 
ter bad  been  explained  on  an  afidavit  by  the 
l^auiUff,  it  might  have  been  diferen^  but  ii  it 
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not  likely  that  a  .^nafUoii  upon  the  place  of 
payment  of  l^e  mopey  would  liave  beea  caiaed 
00  the  trial.  Jo  the  abaeiice  of  all  proof  to 
the  coDlmry^  diereforf ,  it  lanat  be  under&tood 
that  the  defendant  not  only  resides  in  Middle^ 
8CX,  but  that  he  received  t&e  money  in  his  own 
hoose,  within  the  jurisdiction  of  the  County 
Court.  I  had  entertained  a  doubt,  whether 
under  this  act,  on  a  writ  of  trial  before  the 
sheriff,  a  suf  gestion  could  be  eniered,  but  hav- 
inj^  looked  into  the  statute,  I  am  not  prepared 
to  eay  that  my  doubt  was  well  founded.  The 
jnle  must  he  inada  absidute. 

Role  rf>sak]Se.--^#/&  t.  Langri^gf.  T.  T. 
i837.    M.B.P.C. 


SKTTIHO  aSlDB   HABM8.— OUTLAWRY,—  TIMl 
or  APPUCATf  ON. 


The  Mkndamt  kmAitg  ^een  mitiamedim  Af<*y, 

Ml  kwittg  ohtMned  Judgment  as  m  sMe 

9fu  nomuii,  in  m  setion  in  ihe  Fe^mofy 

/oUowing,  on^Ufkkh,  in  March,  he  ^biwned 

•  habeas  te  ehmrge  the  ^intifin  esecu- 

Hen,  hii  euHmery  t#  «  wffieient  gtwmd/or 

setting  aaide  the  hdhtsA,  uni  the  p^pp^ien- 

ileniiin  time,  ifmadeheftre  ihe  Judgment 

Uueiedupen. 

Price  had  obtained  a  rule  /or  setting  awde 

awritof  Aa*M#rpr;>«r*to  brf;i|f  np  the  body 

of  the  plainiiff.  In  order  to  charj^e  him  in  e;ce- 

cutioB,  i^inst  which, 

J,  W,  Smith  shewed  cause.  It  was  con- 
lended  that  the  application  came  too  late. 
The  ground  on  which  the  rule  was  obtained 
was,  that  the  defendant  was  an  Outlaw.  The 
outlawry  bad  taken  place  in  Mav,  1836,  and^ 
the  defendant  had  obtained  judgment  as  In; 
case  of  a  nonsuit  affaiost  the  plaiatiQ  In  the 
fbUowin;  February.  The  hahea»  had  issued  in 
March  fast,  and  its  object  was  to  charge  the' 
plaintiff  in  execution  for  the  costs  on  the  judg-< 
roent.  The  present  jule  was  not  obtained 
im^  the  29th  April 

Lord  Ahinger,  C.  C— The  Ao^Mylsa  means 
of  enforcing  the  defendant's  eWm.  Hie 
jrfainlSff  must  pay  Ae  money,  or  else  be  must 
g0  to  pdaon^  The  outlawry  might  %e  pleaded 
^  bar,  if  an  action  liad  been  t)rettgbt  on  the 
jndgment;  ^t  it  4s  argued  that  this  is  now 
the  only  method  in  wUcn  the  objection  can  be 
tsken.  ! 

J,  «r.5ml/Ani;gfd<hattKsirwiiotagTOiiod 
en  whidi  a  hnheas  would  be  set  a«lde.  There 
'was  sio^eci^ton  that  the  outlawry  of  a  defen- 
dant prerented  him  from  appearmg  in  ^ourt, 
although  such  a  rule  of  law  existed  with  regard 

Pjtrke,  B.'^s  not  tiie  Mskion  of  the  de- 
fendant tiere  In  fact  that  ox  a  pUdntiff  ? 

Lord  Abinger,  C.  B.-^^nppoaug  the  ilefen- 
dant  had  brought  his  action  on  the  judgment, 
how  would  he  then  have  been  situated  ? 

<9mtM.— Thepluntiff  must  then  have  pleaded 
bis  outlawry  in  abatement,  and  he  would  have 
been  obliged  to  plead  within  four  days. 


Parke,  B.— If  it  bad  bosn  foliated  to  the 
Crown,  it  might  have  been  pleaded  in  bw. 

5mt/A.<^Here  the  judgment  was  subsequent 
to  the  outlawry,  and  it  could  ovXj  be  pleaded 
in  abatement.  See  Viner'j  Abridgment,  tit. 
Outlawry,  C. ;  and  in  the  cases  of  Clarke  ?. 
ScroMt,  2  Lutw.  |510,  and  j4non,  Salk.  275, 
it  is  laid  down,  that  a  demand  npt  ascertained 
at  the  time  of  the  outlawry,  is  not  forfeited  to 
the  Crown.  The  Court,  besides,  would  no$ 
exercise  its  equitable  jurisdiction,  as  there  waa 
a  remedy  by  audita  querela,  Semons  T 
Blake,  2  C.  M.  &  R.  416. 

Parke,  B. — There  coidd  not  be  en  audita 
querela,  for  the  form  of  ^  writ  is  audita 
querela  de/endentii. 

Lord  j4binger,  C.  B.— It  seems  to  me,  that 
there  can  be  no  doubt  about  the  principle  of 
the  case.  The  defendant  is  making  use  of  the 
authority  of  the  Court  to  enforce  his  claim ; 
but  he  cannot  do  so,  as  he  is  an  outlaw,  and 
we  cannot  assist  him,  nnleas  ^  mikwrj  m 
rerersed. 

Parke,  B.— I  at  first  AoMht  that  ihe  api^li- 
cation  was  too  late,  but  I  think  that  it  is 
sufficient  to  come  at  anytime  before  the  judg- 
ment is  acted  upon. 

Rule  absolute.— ^/tfni(rr  ▼«  Btdler,  £.  T. 
1837.    Excheq. 


PABUAMENTARY  PROCEEDINGfi. 


iloffal  M€tnVt. 
12M  July. 

Common  Law  Courts 

Concealment  of  Births. 

Metropolis  Police. 

RoUs  Estate. 

Administration  of  Justice  (New  6.  W.). 

9II.L8  FOB  Sl^CONP  t»AXnWi. 

To  establish  Local  Courts. 
Education  and  Charities. 
Pluralities  Prevention. 
Residence  of  Clergy. 
Judges  Opiuions. 

IN   COMMITTEK. 

Coroners'  Expenses. 

Letters  Patent  to  Trading  Companies. 

Municipal  Rates. 

Central  Criminal  Court. 

Irish  and  Seotch  Affidavits. 

Municipal  Corporations. 

THISP  AlAPINO. 

Offences  punishable  by  Transportation. 
Abolishing  the  punishment  of  death  for  forgery* 
Robbery  and  stealing  from  the  person. 
Burglary  and  stealing  in  a  DwcUlng-House. 
Crime  of  Piracy. 
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Burning;  or  destroying  Buildings  and  Ships. 
Offences  against  the  Person. 
Secular  Jurisdiction  of  York  and  Ely, 
Billa  of  Exchange. 
Punishment  of  Death. 


PASSED. 

i^ttomeys  and  Solicitors. 

Common  Law  Offices. 

Lords  Justices. 

Rolls  Estate. 

Concealment  of  Births. 

Tithes  Commutation. 

Administration  of  Justice,  N.  S.  W. 

Coroners  Expences. 

Reference  to  Acts  Mistakes. 

Metropolis  Police. 

Sheriffs' Fees. 

BILLS  POSTPONED. 

Imprisonment  for  Debt. 
Final  Registration  of  Electors. 
Parliamentary  Electors. 


I^fiuit  of  Commotur. 

DILLS  TO  BE  BROUGHT  IN. 

Local  Courts Mr.  Roebuck. 

Abolishing  Grand  Juries  .  .  Mr.  Prime. 
To  amend  the  Marriage  Act.  Mr.  Wilks. 

Qualification  of  Members.  Mr.  Warburton. 
Mortgages  on  Shios.  Mr.  G.  F.  YouDg. 

Law  of  Costs  and  General  Issue.  Sir  F.  Pollock. 
Powers  of  Tenants  for  life  of  Estates  in  Ireland 

Mr.  Lpch. 

Repealing  Septennial  Act.  Mr.  Williams. 

Mr.  D'Evncourt. 

Power  of  Judges  to  commit.       Mr.  Charlton. 

FOB  SECOND    READING. 

ControTerted  Elections  .  .  Mr.  C.  Buller. 
Law  of  Patents  ....  Mr.  Mackinon. 
Freemens*  Admission. 

IN    COMMITTEE. 

Bribeiy  at  Electtons  ....      Mr.  Hardy. 
Repealing  Usury  Law  on  Billa  of  Exchange. 
Registration  of  Voters.       Attorney  General 
Priauns  Regulations 
Recovery  of  Tenements. 
Residence  of  Clergy. 
Public  Records.      .    . 
Highway  Rates. 
Inclosure  Awards. 


Mr.  Fox  Maule. 
Mr.  Algionby. 

Mr.  C.  Buller. 


THIRD  READING. 


Lords  Justices. 


PASSED. 


POSTPONED. 

Attorneys  and  Solicitors,  (Ireland,) 
Parish  Vestries.-— To  abolish  Plural  VoUog. 
To  extend  the  Suffrage  of  Householders. 
Law  of  Coverture 


THE  EDITOR'S  LETTER  BOX. 


Central  Criminal  Court. 

Secular  Jurisdiction  of  York  and  Ely. 


At  the  suggestion  of  some  of  our  subscribers, 
we  have  determined  to  give  in  the  Legal  Ob- 
server all  the  Statutes  relating  to  the  Law  passed 
in  the  present  session  of  parliament,  nearly  ver- 
batim, with  occasional  notes.  The  series  was 
commenced  last  week  with  the  Marriage  and 
Registration  Amendment  Act.  The  present 
number  contains  the  first  part  of  the  new 
statute  relating  to  fFUlii  and  we  wonld  sug- 
gest to  the  profession  the  propriety,  as  far  as 
possible,  of  apprising  their  clients  of  the  in- 
validity of  their  wills,  executed  after  Ist  Jan. 
1838,  as  to  personal  estate,  in*,  the  old  form, 
if  not  attested  by  two  witnesses. 

The  Letter  of  D.  H.  S.  will  be  inserted  in 
an  early  number. 

We  have  still  no  room  for  Queries  and 
Answers,  and  the  space  they  occasionally 
occupy  if  objected  to  by  several  subscribers. 

The  point  in  dispute  does  not  clearly  appear 
in  the  letter  of  "A  Subscriber  of  long  stand- 
ing."  We  do  not  see  that  any  answer  coald 
be  usefully  given  to  his  letter,  if  inserted  In  its 
present  state. 

The  grievance  of  a  clerk  who  has  completed 
his  articles,  shall  be  stated. 

The  subject  of  the  evening  attendance  at 
solicitors' offices,  has  been,  we  think,  sufficiently 
stated.  One  of  several  more  letters  which  we 
have  received,  will  probably  be  inserted,  and 
then  we  think  the  correspondence  must  dose. 


Subscribers  who  vrish  to  recdve  by  post  the 
Country  Stamped  Edithn  of  the  Legal  Obser- 
ver, wUl  please  to  give  directions  accordingly. 
Tlie  work  in  all  other  respects  remsdns  the 
same ;  and  the  London  subscribers,  and  those 
who  can  receive  it  by  the  Booksellers' parcels, 
may  continue  it  at  the  same  price  ana  in  the 
same  form  as  heretofore. 

The  Cover  of  the  Weekly  number,  com- 
prising the  AdoertuemenU  and  OmtemU^  will 
m  future  be  stamped  for  the  Country  as  a  Sup 
plement,  and  sent,  without  any  extra  charge,  to 
all  the  subscribers. 


Printed  by  Edmund  Spcttiovc,  ST.  Chuicery  I^nc,  Lon- 
don ;  and  pnblUhed  by  John  BicBABDa  &  Co.,  IM. 
Fleet  Street,  London.  Price,  6rf.  t  and  Stamped,  7rf> 
Friday,  J4UiJttlT,]8S7. 
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SATURDAY,  JULY  22, 1837. 


■         ••  Quod  magis  ad  N0« 
PerUnet,  et  nescire  malum  est,  agitamiis. 


HOKAT. 


ALTERATIONS  MADE  IN  THE  LAW 
BY  THE  WILLS  ACT. 

Ws  avail  ouTselves  of  an  edition  of  the 
Wills  Act^  which  has  just  been  published, 
edited  by  Mr.  Stewart,  to  explain  some  of 
the  alterations  effected  by  the  act. 

Its  general  objects  are  thus  stated  in  the 
introductory  note. 

"  The  chief  objects  of  the  new  act  (which  ex- 
tends only  to  wills  executed  after  the  Ist  of 
January,  1838)  are  the  following  : — 

*'  1 .  The  former  acts  relating  to  wiUs  are  re- 
pealed. 2.  All  property  whatever,  real  or 
personal,  contingent  or  vested,  may  be  devised, 
including  rights  of  entry  and  real  estate  ac- 
quired by  the  testator  t^er  the  execution  of 
ht8  will.  d.  No  will  made  by  a  person  under 
twenty-one  shall  be  valid.  4.  One  settled 
rale  as  to  the  execution  of  all  wills  is  establish- 
ed. H^  The  necessity  of  a  publication  of  a 
win  is  done  away.  6.  A  settlement  of  the 
rales  which  relate  to  the  credibility  of  the 
witnesses  of  a  will.  7.  The  prescribing  what 
shall  be  a  revocation  of  a  wiU.  8.  The  ren- 
dering the  law  uniform  as  to  the  time  when  a 
will  shall  speak.  9.  The  settling  certain  doubt- 
ful points  in  the  construction  of  wills." 

We  have  printed,  in  the  last  and  present 
Number,  this  important  act.  To  the  third 
section  the  following  note  is  appended, 
which  briefly,  but  clearly,  explains  what 
property  may  be  devised  at  present  and 
under  the  new  act. 

"  By  the  present  law  all  freeholds  may  be 
devised,  except  estates  held  in  joint  tenancy, 
or  by  entireties,  or  for  an  estate  tail,  or  an  estate 
in  quasi  entail.  No  alteration  is  made  by  the 
present  act  as  to  these  estates.  The  joint  te- 
nant cannot  sever  the  joint  estate  by  his  will : 

*  "  The  Act  for  the  Amendment  of  the 
Laws  with  respect  to  Wills,  1  Victoria,  c.  26. 
With  Notes  explaining  the  Alterations,  and 
\n  Index.  By  James  Stewart,  Esq.,  of  Lin- 
coin's  Inn,  Barrister  at  Law."  Richards 
and  Co. 
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if  he  wishes  to  dispose  of  it,  he  must  still  sever 
it  by  deed  in  his  lifetime,  and  he  may  then  de- 
vise his  share.  Neither  can  a  tenant  in  tail 
bar  the  entail  by  will.  He  is  expressly  pre- 
cluded from  doing  so  by  the  act  for  abolishing 
fines  and  recoveries  (3  &  4  W.  4.  c.  74,  s.  40). 
And  no  alteration  is  made  as  to  this  by  the 

E resent  act ;  he  may  however  acquire  a  fee 
y  a  deed  enrolled  under  that  act,  and  may 
then  devise  such  estate  in  fee.  But,  with  these 
two  exceptions,  every  species  of  property  will 
be  devisable  under  this  act. 

"  Copyholds  were  not  devisable  at  common 
law,  ana  there  must  have  been  a  surrender  to 
the  use  of  the  will,  which  alone  gave  effect  to 
the  limitations  therein ;  but  the  necessity  of  a 
surrender  to  the  use  of  a  will  was  taken  away 
by  the  stat.  65  G.  3,  c.  192,  which  enacted 
that  devises  should  be  good  without  any  sur- 
render to  the  use  of  the  will,  and  that  the  same 
duties  and  fees  should  continue  to  be  paid  as 
had  been  paid  on  surrenders.  But  dimcultiet 
arose  under  this  act,  as  to  whether  it  applied 
to  cases  where  there  was  no  custom  in  the 
manor  to  devise  or  surrender  to  the  use  of  a 
will ;  and  it  left  untouched  any  custom  that  a 
copyhold  surrendered  to  the  use  of  a  will  should 
not  pass  thereby.  See  Pikey.  fFhite,3BTO.  C.  C. 
1 17 ;  Church  v.  Munday,  16  Ves.  404.  By  the 
present  act  the  66  G.  3,  c.  192»  is  repealed; 
and  it  is  enacted  that  customary  freeholds  and 
copyholds  may  be  disposed  or  by  will,  not- 
vrithstanding  there  has  been  no  surrender  to 
the  use  of  the  will,  and  '  notwithstanding  that 
the  same,  in  consequence  of  the  want  of  a 
custom  to  devise  or  surrender  to  the  use  of 
a  wiU  or  otherwise,  could  not  at  law  have 
been  disposed  of  by  will,'  and '  notwithstanding 
that  the  same  in  consequence  of  there  being  a 
custom  that  a  will  or  a  surrender  to  the  use  of 
a  will  should  continue  in  force  for  a  limited 
time  only,  or  other  special  custom.'  The  Uh 
'section  regulates  the  payment  of  the  fees  and 
fines  payable  by  devisees  of  the  customary  and 
copyhold  estates;  and  the  fifth  enacts, that  wills 
or  extracts  of  wills  of  customary  freeholds  and 
copyholds  shall  be  entered  on  the  court  rolls, 
and  the  lord  shall  be  entitled  to  the  same  fine 
where  such  estates  are  not  dow  devisable,  as  he 
would  have  from  the  heir  in  caaie  of  a  descent, 
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*'  By  the  29th  Car.  2,  c.  3,  s.  12,  estates /wf 
autre  vie  mififht  be  devised,  but  it  was  doubtful 
whether  it  extended  to  estates  pur  autre  vie 
devisable  by  custom ;  this  act  is  now  repealed, 
and  it  is  expressly  provided  that  estates  mr 
autre  vie  may  be  aevised,  '  whether  there  shall 
or  shall  not  be  any  apeeiid  oc^upanl  tbeff  of, 
and  whether  the  jame  shitll  be  freetdUl,  etiito- 
mary  freehold,  tenant  right,  customary  or 
copyhold,  or  of  any  other  tenure,  and  whether 
the  same  shall  be  a  corporeal  or  incorporeal 
hereditament.'    See  sec.  34. 

"It  was  settled  by  the  more  recent  cases, 
that  contingent  and  executory  interests  might 
be  devised ;  Moor  v.  Hawkins,  cit.  1  H.  B  33  ; 
Jones  V.  Roe,  3  T.  R.  88 ;  but  the  older  au- 
thorities were  to  the  contrary  -,  Bishop  v.  Fon- 
taine^ Lev.  427;  Fearne.  Cont.  Rem.  291. 

*'  The  point  is  placed  beyond  dispute  by  the 
present  act,  which  enacts  that  all  contingent 
mterests  may  be  devised." 

"  A  right  of  entry  cannot  be  at  present  de^ 
vised.  Baker  v.  Fdking,  Cro.  Car.  3S7,  406 : 
Goodright  v.  Forester,  8  East,  664  :  Cave  v. 
Holford,  3  Ves.  669.  When  the  present  act 
comes  into  operation  this  rule  will  be  altered, 
and  all  rights  of  entrj-  may  be  devised. 

••  No  rule  of  the  present  law  is  better  settled 
than  that  a  devise  of  real  estate  operates  only 
upon  land  of  which  the  testator  is  seised  at  the 
time  of  making  his  will  1  P.  Wms.  676 ; 
II  Mod.  148.  This  rule  is  altered  by  the 
present  act,  and  under  it  property  acquired 
after  the  execution  of  a  will  may  be  devised." 

The  alteration  as  to  the  mode  of  execut- 
ing a  will  is  thus  explained  : 

''  Ai  the  law  at  present  stands,  a  great  varie- 
ty of  rules  exist  as  to  the  execution  of  a  will,  ac- 
cording to  the  property  devised  or  bequeathed 
by  it.  To  pass  freeholds,  the  will  must  be  in 
writing,  and  signed  and  attested  by  three 
witnesses,  according  to  the  provisions  of  the 
statute  of  frauds :  but  leaseholds  and  other 
personal  property  may  be  beoueathed  by  any 
writing,  however  informal,  and  unattested ;  or 
such  property  may  pass  by  parol  in  certain 
cases,  mth  the  evidence  required  by  the 
statute.  To  pass  money  in  the  funds  by  direct 
legal  devise,  the  will  must  be  attested  by  two 
witnesses,  under  the  1  G.  1.  st.  2,  c.  19,  s.  12, 
although,  according  to  the  construction  which 
that  act  has  received,  it  is  in  fact  nugatory. 
Copyholds  may  be  devised  by  an  unattested 
will ;  but  to  appoint  a  guardian  the  will  must  be 
attested  by  two  witnesses,  12  Car.  2,  c.  24, 
s.  18;  and  several  other  minor  differences  exist. 
When  the  present  act  comes  into  operation, 
all  these  differences  will  cease,  as  under  it,  one 
settled  rule  is  established  applicable  to  every 
species  of  wills,  which  is  prescribed  by  sec- 
tion 9." 

We  shall  conclude  our  extracts  by  the 
note  relating  to  the  time  when  a  will  speaks 
tinder  the  present  law,  and  the  law  as  it 
will  be  altered  by  the  act. 

'*  As  the  law  stands  at  present^  although  a 


mil  is  a  future  disposition,  revocable  by  the 
testator,  and  it  is  not  completed,  and  can  pabs 
no  estate  until  after  his  death,  yet,  unless  by 
means  of  the  doctrine  of  election,  it  can  affect 
no  freehold  estate  but  such  as  he  is  entitled 
to  at  the  time  of  making  his  will.  Therefore 
i|  be  devise  afl  snch  estates  as  shall  belonjr  to 
tfoti  at  the  time  of  his  death,  the  devise  is  in- 
operative  with  respect  to  any  lands  be  may 
acquire  subsequently  to  the  date  of  his  will, 
except  so  far  as  it  may,  according  to  a  recent 
decision,  I  'hurchman  v.  Ireland,  1  Rus.  &  M. 
260,  raise  a  case  of  election  against  the  heir. 
Copyholds  also  do  not  pass  by  a  will,  if  they 
are  acquired  after  the  date  of  it ;  but  they  may 
be  surrendered  to  the  use  of  a  prior  wul :  in 
which  case  the  surrender  amounts  to  a  re- 
publication of  the  will,  and  makes  it  speak  as 
from  the  date  of  the  surrender.  But  with  re- 
spect  to  personal  estate,  a  will  speaks  from  the 
oeath  of  the  testator.  By  this  section  a  will 
shall  in  all  cases  be  construed  to  speak  from 
the  death  of  the  testator." 

For  the  other  alterations  we  must  refer 
our  readers  to  the  publication  itself,  in 
which  all  the  necessary  information  on  the 
subject  will  be  found. 


PRACTICAL  POINTS   OP  GENERAL 
INTEREST. 


SEKDTN6  MONBY  TO  A  JUDGB. 

Ir  money  be  sent  to  a  Judge,  the  perBon 
sending  it.  will  be  dealt  with,  and  the 
money  applied,  as  in  the  following  case : 

A  person  writing  a  letter  to  the  Lord  Chan- 
cellar,  relative  to  a  threatened  suit,  and  en- 
closing a  bank  note,  was  held  guilty  of  a  con- 
tempt, and  ordered  to  attend  personally  and 
shew  cause  why  he  should  not  be  committed; 
but  afterwards  on  his  appearing  and  expressing 
contrition,  he  was  discharged,  on  payment  of 
costs.  Tlie  following  was  the  order  made. 
"The  Right  Honourable  the  Lord  Hiijh 
Chancellor  of  Great  Britain,  this  day  taking 
notice  in  open  court,  that  bis  lordship,  on  the 
2d  of  this  instant  August,^  had  received  a 
letter  by  the  General  Post,"  directed  to  the 
Right  Honourable  the  Chancellor  of  Enjrland, 
dated  Yarmouth,  in  Norfolk,  1st  August  1/47, 
signed  Thomas  Martin,  making  mention  of  a 
bill  in  Chancery,  threatened  to  be  filed  against 
the  said  Thomas  Martin,  and  relating  to  the 
subject  matter  of  such  suit,  and  inclosing  a 
bank  note  for  20/.,  which  he  thereby  desired 
his  lordship's  acceptance  of;  tmd  the  said 
letter  and  bank  note,  and  alto  the  affidant  of 
J.  H.,  proving  the  said  lr*tter  to  be  the  proper 
handwriting  of  the  taid  Thomas  Martin,  beinij 
read ;  this  court  upon  taking  the  said  matter 
into  consideation,  deeming  the  contents  of 
the  said  letter  and  the  sending  thereof,  mtli 
isuch  bank  bill  enclosed  therein,  unto  his  Lord- 
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ship,  to  be  a  great  misbehaviour  in  the  said 
Thomas  Martin,  at)d  a  contempt  of  this  court, 
doth  thinic  fit  to  order  that  the  said  'Fliomas 
Martin,  havinfi^  personal  notice  hereof,  do 
shew  cause  unto  this  court,  the  first  general 
seal  after  Michaelmas  next,  why  he  should  not 
stand  committed  to  the  prison  of  the  Fleet,  for 
the  said  contempt  and  misbehaviour,  and  that 
he  do  then  personally  attend  this  court;  and 
that  the  said  letter  and  bank  note  of  20/.  be 
deposited  in  the  hands  of  the  registrar,  subject 
to  the  further  order  of  this  court."  Martinet 
aue,  2  RusB.  &  Myl.  674. 


INBOLYtNT  DEBTORS. 

In  the  case  of  Baker  v.  Sydee,  7  Taunt.  179,  it 
waa  decided  that  under  the  Insolvent  Debtors' 
Act  then  in  force,  (53  G.  3,  c.  102),  an  insol- 
vent was  only  discharged  in  respect  of  debts 
due  to  creditors  named  in  the  schedule ;  and  in 
the  subsequent  case  of  Taylor  v.  Buchanan^ 
4  Bam.  &  Cress.  419,  it  was  ruled  that  the 
discharge  of  the  insolvent  prevails  only  to  the 
extent  of  the  debt  specified  in  the  schedule. 
The  same  rule  has  recently  been  recognised 
by  a  Court  of  Equity. 

A  petition  was  presented  by  Sir  Thomas 
Clarges,  stating  himself  to  have  been  a  cre- 
ditor of  JacoDS  the  insolvent,  at  the  time 
of  his  first  insolvency,  for  the  sum  of  236/. 
5#.,  although  in  the  schedule  then  delivered 
by  the  insolvent,  he  was  represented  as  a  cre- 
ditor for  the  sum  of  108/.  only,  and  stating 
further,  that  the  master  to  whom  the  cause 
was  referred  had  refused  to  admit  him 
as  a  creditor  under  the  decree  for  a  larger 
sum  than  108/.,  and  praying  that  the  master 
might  be  directed  to  allow  him  and  the  other 
cr^itors  under  the  insolvencies,  such  sums 
larger  than  the  amounts  stated  in  the  schedules 
as  they  might  be  able  to  establish ;  and  Sir 
John  Leach^  M.  R.,  held,  that  under  the  Insol- 
vent  Debtors'  Act,  the  insolvent  was  dis- 
charged with  respect  to  debts  due  from  him 
only  to  the  extent  of  the  sums  stated  by  him 
in  his  schedule,  and  durected  that  the  petitioner 
should  go  before  the  master  to  make  such 
claim  in  the  character  of  a  general  creditor  as 
he  should  be  advised.  Barton  v.  Tattersm, 
2Ru88.&Myll.541. 


NOnCES  OP  NEW  BOOKS. 


A  Practical  Treatise  on  Commercial  and 
Maritime  Law ;  with  a  Chapter  on  Cor- 
poreal Hereditaments,  embracing  Aquatic 
Mights,  Rights  of  Common,  Ssc  Sfc.  Bj 
James  Kent,  L.L.D.  Edinburgh:  T. 
Clark,  1837. 

Thb  eminent  writers  On  American  Juris- 
pnidence  are  becoming    more   and   more 


favourably  known  to  English  lawyers,  who 
are  now  deriving  some  return,  in  kind,  for 
the  stores  of  legal  treasure  which  our  trans- 
atlantic brethren  received  from  our  common 
ancestors.  Amongst  the  American  authors 
of  the  greatest  note  may,  in  particular,  be 
mentioned  the  names  of  Story,  Kent,  and 
^larshall,  all  of  whom  have  largely  con- 
tributed to  raise  the  character  of  the  Ame* 
rican  Bench  and  Bar. 

We  have  for  the  present  to  call  tbe 
attention  of  our  readers  to  the  labours  of 
Chancellor  Kent.  The  treatise  before  us  is 
well  adapted  to  give  the  student  a  favour- 
able impression  of  the  legal  writers  of  Ame- 
rica. It  comprises  that  part  of  Kent's  Com- 
mentaries whioh  treats  of  Commercial  and 
Maritittie  Law,  and  cannot  fail  to  be  in- 
teresting to  every  lawyer  who  has  leisure 
to  read  beyond  the  standard  works  of  his 
own  country.  This  department  of  the  Law 
is  indeed  founded  on  the  same  principles  as 
that  of  Great  Britain,  and  the  multitude  of 
cases  which  occur  in  America  may  serve  to 
illustrate  the  principles  laid  down,  although 
they  cannot  be  cited  as  authority  in  the 
British  Courts. 

The  following  summary  of  the  principal 
contents  of  the  volume  will  shew  the  very 
extensive  and  interesting  nature  of  the  sub- 
jects treated  of: 

1.  The  History  of  Maritime  Insurance. 

2.  The  Law  of  Partnership. 

3.  Negotiable  Paper. 

4.  The  Title  to  Merchant  Vessels. 

5.  The  Persons  employed  in  the  Naviga- 
tion of  Merchant  Ships. 

6.  The  Contract  of  Affreightment. 

7.  The  Laws  of  Marine  Insurance. 

8.  Maritime  Loans. 

9.  Insurance  of  Lives  and  agiunst  Fire. 

10.  Contracts. 

11.  Bailment. 

12.  Principal  and  Agent. 

13.  Incorporeal  Hereditaments. 

We  are  much  gratified  in  bearing  witness 
to  the  able  elucidation  of  the  doctrines 
comprised  in  the  volume,  and  the  learning, 
research,  and  sound  judgment,  which  are 
brought  to  bear  on  every  topic  of  im- 
portance. 
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CHANGES   IN  THE    LAW    IN   THE 
LAST  SESSION  OF  PARLIAMENT. 

No.  II. 


AMCNDMBNT  OF  THE  LAW  OF  WILLS. 

1  Victoria,  c.  26. 
IConeiuded/rom  p.  186.J 

Pvhlieathn  noi  io  fte  reqvmie. — ^Tbac  every 
will  executed  in  manner  herein  before  required 
sbtll  be  vaHd  witAiout  any  other  publication 
thereof.  (8«  13.) 

H^Ul  not  to  he  mid  on  account  of  incompe- 
tencff  oftttte»ting  witness. — ^That  if  any  person 
who  shall  attest  the  execution  of  a  \vill  shall 
at  the  time  of  the  execution  thereof  or  at  any 
time  afterwards  be  incompetent  to  he  admitted 
a  witness  to  prove  the  execution  thereof,  such 
^11  ahall  not  on  that  account  be  invalid,  (s. 
14.) 

G*/ts  to  an  attesting  witness  to  be  void, — ^That 
if  any  person  shall  attest  the  execution  of  any 
will  to  whom  or  to  whose  wife  or  husband  any 
beneficial  devise,  le^^acy,  estate,  interest,  s^ift, 
or  appointment,  of  or  affecting  any  real  or 
personal  estate  (other  than  and  except  charges 
and  direction!  for  the  payment  of  any  debt  or 
debts),  shall  be  there(>y  ^ven  or  made,  such 
devise,  legacy,  estate,  interest,  frift,  or  appoint- 
ment shall,  so  far  only  as  concerns  such  person 


No  will  to  he  revoked  by  presumption. — ^That 
no  will  shall  be  revoked  by  any  presumpiioii  of 
an  intention  on  the  i^round  or  an  aitemtion 
in  circumstances,  (s.  19.) 

No  will  to  he  revuked  but  by  another  wili  or 
codicil,  or  by  a  writing"  executed  like  a  will,  or 
by  destruciion,--T\\Bl  no  will  or  codicil,  or  any 
part  thereof,  shall  be  revoked  otherwise  tlian 
as  aforesaid,  or  by  another  will  or  codicil  exe- 
cuted in  manner  herein-before  requiredp  or  by 
some  writing  declaring  an  intention  to  revoke 
the  same,  and  executed  in  the  manner  in  which 
a  will  is  herein-before  required  to  be  executed, 
or  by  tlie  burning,  tearing,  or  otherwise 
destroying  the  same  by  the  testator,  or  by  some 
person  in  his  presence  and  by^  his  directiOD, 
with  the  intention  of  revoking  the  aame. 
(8.20) 

No  alteration  in  a  will  shall  hatte  any  ejfeti 
unless  ejffcuted  as  a  will  —That  no  oblitera- 
tion, interlineation,  or  other  alteration  made  in 
any  will  after  the  execution  thereof  shall  be 
valid  or  have  any  effect,  except  so  far  as  the 
words  or  effect  of  the  will  before  such  altera- 
tion shall  not  be  apparent,  unless  such  altera- 
tion shall  be  executed  in  like  manqer  as  here* 
in-before  is  required  for  the  execution  of  the 
will;  but  the  will,  with  such  alteration  as  part 
thereof,  shall  be  deemed  to  be  duly  executed 
if  the  signature  of  the  testator  and  thesubecrip* 
tion  of  the  witnesses  be  made  in  the  maigin 
or  on  some  other  part  of  the  will  opposite  or 
near  to  such  alteration,  or  at  the  foot  or  cad 
of,  or  opposite  to  a  memorandum  referring  to 


attesting  the  execution  of  such  will,  or  the    _        ^ , 

wife  or  husband  of  such  person,  or  any  person  I  such  alteration,  and  written  at  the  end  or  some 

elaimiof^  under  such  per»onorwife  or  husband,  |  other  part  of  the  will.  (s.  21.) 


be  utterly  null  and  void,  and  such  person  so  I 
attesting  shall  be  admitted  as  a  witness  to 
prove  the  execution  of  snch  will,  or  to  prove 
the  validitv  or  invalidity  thereof,  notwithstand- 
ing such  devise,  legacy,  estate,  interest,  gift, 
or  appointment  mentioned  in  such  will.  (s. 
15.) 

<  Creditor  attesting  to  be  admitted  a  »t  itness. 
— That  in  ease  by  any  will  any  real  or  perso- 
nal estate  shall  be  charged  with  any  debt  or 
debts,  and  any  creditor,  or  the  wife  or  bus- 
band  of  any  creditor,  whose  debt  is  so  charge«t, 
shall  attest  the  execution  of  such  will,  such 
creditor  notwithstduding  such  charge  fhail  be 
admitted  a  witness  to  prove  the  execution  of 
such  will,  or  tu  prove  the  validity  or  invalidity 
thereof,  (s.  16 ) 

Executor  to  be  admitted  a  witness, — ^That  no 
person  shall,  on  account  of  his  being  an  exe- 
cutor of  a  will,  be  incompetent  to  be  admitted 
a  witness  to  prove  the  execution  of  such  will, 
or  a  witness  to  prove  the  validity  or  invalidity 
thereof   (s.  17.) 

H^dl  to  be  revoked  Ity  morriage-^ThaX  every 
will  made  by  a  man  orwoman  shall  be  revoked 
l)y  his  or  her  marriage  (except  a  willujade  in 
exercise  of  a  power  of  appointment,  when  the 
real  or  personal  estate  thereby  appointed 
would  not  in  default  of  such  appointment 
pass  to  his  or  her  heir,  customary  heir,  execu- 
tor,  or  administrator,  or  the  person  entitled 
as  his  or  her  next  of  kin,  under  the  Statute  o^ 
Distributions.)  (s.  18.) 


No  will  revoked  to  be  revived  otherwise  than 
by  re-execution  or  a  codicil  to  revive  U, — That 
no  will  or  codicil,  or  any  part  thereof,  which 
shall  be  in  any  manner  revoked,  shall  be  re- 
vived otherwise  than  by  the  re-execution  there- 
of, or  by  a  codicil  executed  in  manner  herdn- 
betore  required,  and  showing  an  intention  to 
revive  the  same ;  and  when  any  will  or  codicil 
which  shall  be  partly  revoked,  and  afterwards 
wholly  revoked,  shall  be  revived,  such  revival 
shall  not  extend  to  so  much  thereof  as  shall 
have  been  revoked  before  the  revocation  of 
the  whole  thereof,  unless  an  intention  to  the 
contrary  shall  be  shown,  (s.  22.) 

j4  devite  not  to  be  rendered  inoperative  by 
any  subsequent  conveyance  or  act, — ^l^bat   no 
conveyance  or  other  act  made  or  done  subse- 
quently to  the  execution  of  a  will  of  or  relating 
to  any  re«il  or  personal  estate  therein  com- 
prisea,  except  an  act  by  which  snch  will  shall 
be  revoked  as  aforesaid,  shall   prevent   the 
operation  of  the  will  with  respect  to  snch 
estate  or  interest  in   such  real  or  personal 
estate  as  the  testator  shall  have  power  to  dis- 
pose of  by  will  at  the  time  of  bis  death.  Cs.  23 ) 
j4  will  shall  be  construed  to  speak  from  the 
death  of  the  testator,— Thsit  evenp  will  shall  be 
construed,  with  reference  to  the  real  estate 
and  personal  estate,  comprised  in  it»  to  speak 
and  take  effect  as  if  it  had  been  executed  im- 
mediately before  the  death  of  the  testator, 
unless  a  contraiy  intention  shall  appear  by  the 
will.  (s.  l4.) 
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j4  reiiduary  devhe  ihail  include  egtntes  com- 
prited  in  Utpaed  nnd  wid  devises, — ^That.  unless 
a  contrary  intention  shall  appear  by  the  will, 
such  real  estate  or  interest  therein  as  shall  be 
eomprised  or  intended  to  be  comprised  in  any 
devise  in  such  ivill  contained,  which  shall  fail 
or  be  void  by  reason  of  the  death  of  the  devisee 
in  the  lifetime  of  the  testator,  or  by  reason  of 
svch  devise  beinjjr  contrary  to  law  or  otherwise 
incapable  of  lakin^r  effect)  shall  be  included  in 
the  residoary  devise  (if  any)  contaiued  in  such 
will.  (t.  25.) 

j4  general  devise  of  the  testator^ s  lands  shall 
inciude  eopjfhold  and  leasehold  as  well  as  free- 
kplH  &ia«/!r.— That  a  devise  of  the  land  of  the 
tescator,  or  of  the  land  of  the  testator  in  any 
]>lace  or  in  the  occupation  of  any  person  men- 
tioned in  his  will,  or  otherwise  described  in  a 
fieitenil  manner,  and  any  other  general  devise 
which  would  describe  a  customary,  copyhold, 
or  leasehold  estate  if  the  testator  had  no  free- 
hold estate  which  could  be  described  by  it, 
shall  be  construed  to  include  the  customary, 
combold,  and  leasehold  estates  of  the  testator, 
or  ma  customary,  copyhold,  and  leasehold 
estates,  or  any  of  them,  to  which  such  descrip- 
tion shall  extend,  as  the  case  may  be,  as  well 
as  freehold  estates,  unless  a  contrary  intention 
shaH  appear  by  the  will.  (s.  26). 

j4  general  gift  shall  include  estates  over 
nMth  ike  testator  has  n  general  power  of  ap- 
;Hte/Mt^<.— That  a  n^eneral  devise  of  the  real 
crtate  of  the  testator,  or  of  the  real  estate  of 
die  testator  in  any  place  or  in  the  occupation 
of  any  person  mentioned  in  his  will,  or  other- 
wiie  described  in  a  frenenX  manner,  shall  be 
eoottmed  to  include  any  real  estate,  or  any 
real  estate  to  which  such  description  shall  ex- 
tend (as  the  case  may  be),  which  he  may  have 
power  to  appoint  in  any  manner  he  may  think 
proper,  and  shall  operate  as  an  execution  of 
tacn  power,  unless  a  contrary  intention  shall 
appear  by  the  will ;  and  in  like  manner  a  be- 
quest of  the  personal  estate  of  the  testator,  or 
any  J>equest  of  personal  property  described  in 
a  freneral  manner,  shall  be  construed  to  include 
any  personal  estate,  ur  any  personal  estate  to 
wmeh  such  description  shall  extend  (as  the  case 
may  be),  which  he  may  have  power  to  appoint 
in  any  manner  he  mav  think  proper,  and  shall 
operate  as  an  execution  of  such  power,  unless 
B  contrary  intention  shall  appear  by  the  wiU. 
(S.27.) 

j4  devise  without  anu  words  of  limitation  shall 
b^  construed  to  pass  the  fee. — ^That  where  any 
real  estate  shall  be  devised  to  any  person  with- 
out any  words  of  limitation,  such  devise  shall 
be  construed  to  pass  the  fee  simple,  or  other 
the  whole  estate  or  hfiterest  which  the  testator 
bad  power  to  dispose  of  by  will  in  such  real 
estate,  unless  a  contrary  intention  shall  appear 
by  the  will.  (s.  28.) 

Tke  wards  "  die  without  issue,'*  or  "  die  with- 
omt  leaving  issue/'  shall  be  construed  to  mean 
fUe  without  issue  living  at  the  death, — That 
in  any  devise  or  bequest  of  real  or  personal 
estate  the  words  **  die  without  issue,"  or  "  die 
without  leaving  issue,"  or  **  liave  no  issue,"  or 
any  other  words  which  may  import  either  a 


want  or  failure  of  issue  of  any  person  in  his 
lifetime  or  at  the  time  of  his  death,  or  an  in- 
definite failure  of  his  issue,  shall  be  construed 
to  mean  a  want  or  failure  of  issue  in  the  life- 
time or  at  the  time  of  the  death  of  such  person, 
and  not  an  indefinite  failure  of  his  issue,  unless 
a  contrary  intention  shall  appear  by  the  will, 
by  reason  of  such  person  having  a  prior  estate 
tail,  or  of  a  preceding  gift,  being,  without  any 
implication  arising  from  such  words,  a  limits^ 
tion  of  an  estate  tail  to  such  person  or  issue, 
or  otherwise  :  Provided,  that  this  act  shall  not 
extend  to  cases  where  such  words  as  aforesaid 
import  if  no  issue  described  in  a  preceding 
gift  shall  be  born,  or  if  there  shall  be  no  issue 
who  shall  live  to  attain  the  age  or  otherwise 
answer  the  description  required  for  obtaining 
^a  vested  estate  by  a  preceding  gift  to  such 
issue,  (s.  29.) 

No  devise  to  trustees  or  espeeutors^  escepifor 
a  term  or  a  presentation  to  a  church,  shall  pass 
a  chattel  interest, — That  where  any  real  estate 
(other  than  or  not  being  a  presentation  to  a 
church)  shall  be  devised  to  any  trustee  or 
executor,  such  devise  shall  be  construed  to 
pass  the  fee  simple  or  other  the  whole  estate 
or  interest  which  the  testator  had  power  to 
dispose  of  by  will  in  such  real  estate,  unless  a 
definite  term  of  vears,  absolute  or  determinable, 
or  an  estate  of  freehold,  shall  thereby  be  given 
to  him  expressly  or  by  implication,  (s.  30.) 

Trustees  under  an  unlimited  devise,  where 
the  trust  may  endure  beyond  the  IJ^e  sfa  persons 
beneficially  entitled  for  life  to  take  the  fee. — 
That  where  any  real  estate  shall  be  devised  to 
»a  trustee,  without  anv  express  limitation  of  the 
estate  to  be  taken  by  such  trustee,  and  the 
beneficial  interest  in  such  real  estate,  or  in  the 
suplus  rents  and  profits  thereof,  shall  notjie 
given  to  any  person  for  life,  or  such  beneficial 
interest  shall  be  given  to  any  person  for  life, 
Imt  the  pur|>«)ses  of  the  trust  may  continue 
beyond  the  life  of  such  person,  such  devise 
shall  be  construed  to  vest  in  such  trustee  the 
fee  simple,  or  other  the  whole  legal  estate 
which  the  testator  had  power  to  dispose  of  by 
will  In  such  real  estate,  and  not  an  estate  de- 
terminable when  the  purposes  of  the  trust  shall 
be  satisfied,  (s.  31.) 

Devises  of  estates  tail  shall  not  kpse.^^Thtt 
where  any  person  to  whom  any  real  estate  shall 
be  devised  for  an  estate  tail  or  an  estate  in 
quasi  entail  shall  die  in  the  lifetime  of  the  tes- 
tator leaving  issue  who  would  be  inheritable 
under  such  entail,  and  any  such  issue  shall 
be  living  at  the  time  of  the  death  of  the  tes- 
tator, such  devise  shall  not  lapse,  but  shall 
take  eflfect  as  if  the  death  of  such  person 
had  happened  immediately  after  the  death  of 
the  testator,  unless  a  contrary  intention  shall 
appear  by  the  will.  (s.  32.) 

Gifts  to  children  or  other  issue  who  leave 
issue  living  at  the  testator's  death  shall  not  lapse. 
— ^That  where  any  person  being  a  child  or 
other  issue  of  the  testator  to  whom  any  real 
or  personal  estate  shall  be  devised  or  be()ueath- 
ed  for  any  estate  or  interest  not  determinable 
at  or  before  the  death  of  such  person  shall  die 
in  the  lifetime  of  the  testi^c^kanng  issue. 
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and  any  8uch  issue  of  such  person  shall  be 
livinnr  at  the  time  of  the  death  of  the  testator, 
such  devise  or  bequest  shall  not  lapse,  but  shall 
take  cflfcct  as  if  tlie  death  of  such  person  had 
happened  immediately  after  the  death  of  the 
testator,  unless  a  contrary  intention  shall  ap- 
pear by  the  will.  (s.  33.) 

j4ct  not  to  contend  to  wills  made  before  1838, 
nor  to  estates  pur  autre  vie  of  persons  who  die 
.before  1838. — That  this  act  shall  not  extend  to 
apy  will  made  before  the  first  day  of  January 
one  thousand  ei^ht  hundred  and  thirty- eight, 
and  that  every  will  re-executed  or  republished, 
or  revived  bv  any  codicil,  shall  for  the  purposes 
of  this  act  be  deemed  tu  have  been  made  at 
the  time  at  which  the  same  shall  be  so  re-exe- 
cuted, republished,  or  revived ;  and  that  this 
act  shall  not  extend  to  any  estate  pur  autr^ 
vie  of  any  person  who  shall  die  before  the  first 
day,  of  January  one  thousand  eij^ht  hundred 
and  thirty-eig^ht.  (s.  34.) 

Act  not  to  extend  to  Scotland. — That  this  act 
shall  not  extend  to  Scotland,  (s.  35.) 

Act  may  be  altered  this  session. — That  this 
act  may  be  amended,  altered,  or  repealed  by 
any  act  or  acts  to  be  passed  in  this  present 
aession  of  parliament,  (s.  36.) 


LAW  ASSOCIATION   FOR  THE  RE- 
.     LIEF  OF  THR  WIDOWS  AND  FA- 
MILIES OF  PROFESSIONAL  MEN. 


The  following  are  extracts  from  the  report  of 
the  Board  of  Directors  to  the  Annual  General 
Court,  held  on  the  1 1th  May  last.  We  request 
the  attention  of  our  readers  to  the  forcible  ap- 
peal made  to  their  benevolence. 

**  Two  cases  have  occurred  during  the  past 
year  strongly  evincing  the  utility  of  this  institu- 
tion, not  only  to  those  who  may  be  approach- 
ing the  termination  of  their  professional  career, 
but  to  the  young  practitioner,  to  whose  ima- 
gination the  possibility  of  an  early  death  hut 
scarcely  ever  presented  itself. 

One  of  these  cases  was  that  of  a  solicitor, 
who,  having  been  in  a  respectable  practice  for 
nearly  sixty  years,  became,  through  illness 
and  other  causes,  unable  to  conduct  his  bu- 
siness, which  gradually  fell  off.  Having  out- 
lived his  friends,  and,  in  his  eightieth  year,  ap- 
proaching a  gtate  of  utter  dcbtltution,  he  ap- 
plied to  the  directors  of  this  charity,  to  which 
ne  had  been  a  regular  subscriber  from  its 
origin,  and  he  received  immediate  assistance. 
A  very  different  picture  is  presented  in  the 
other  case  alluded  to.  A  man  in  the  prime  of 
life,  of  highly  respectable  connections,  was  at- 
<  tacked  with  a  dangerous  illness,  during  which 
his  affairs  became  embarrassed.  Having  left 
this  country  for  the  beneiit  of  his  health,  he 
died  on  the  voyage,  leaving  a  wife  and  three 
children  without  any  means  of  support,  except 
what  they  might  receive  from  their  relations 
Tlie  widow  made  her  case  known  to  the  board, 
ftudy  being  properly  authcuttcatcd^  they  granted  ^^ 


such  pecuniarjr  assistance  as  appeared  to  them 
suited  to  the  circumstances  or  the  case,  out  of 
the  general  funds  of  the  association. 

The  directors  have  also  to  state,  that  the 
son  of  a  member,  being  the  third  in  the  same 
family,  who  has  been  similarly  assisted  by  the 
association,  has  been  apprenticed,  with  a  pre- 
mium of  40/.,  to  a  law  stationer,  and  has  been 
thus  placed  in  a  situation,  where>  by  good 
conduct,  ha  may  earn  a  respectable  living,  and 
contribute  to  the  support  of  bis  mother,  who 
has  for  several  years  received  au  allowance 
from  the  association. 

On  the  occasion  of  the  last  annual  meeting 
the  sum  of  130/.  was  placed  at  ike  discretion 
of  the  directors,  Co  be  applied  by  thew  ia  the 
relief  of  the  families  of  those  profeasioaal  men 
who,  unfortunately,  may  have  died  mthout 
having  entitled  their  relations  to  call  upon  tliis 
charity  by  subscribing  to  its  funds.  The  whole 
of  this  sura  has  been  so  applied ;  and  although 
the  sum  thus  appropriated  may  appear  small 
in  comparison  with  the  income  of  the  assoda- 
tion,  yet  the  directors  are  gratified  at  being 
able  to  state,  that  since  the  formation  of  the 
association,  the  total  sum  expended  in  this 
spacies  of  relief,  amounts  to  upwards  of  1800/. ; 
atibrding  assistance,  in  almost  every  case,  to 
very  distressing  objects  of  its  bounty;  though 
they  have  to  regret,  that  the  relief  thus  gi%'en 
can  at  most  be  only  occasional  and  of  small 
amount. 

In  the  report  of  last  year,  allusion  was  naade 
to  an  objection  on  the  })art  of  some  of  the 
meiiiiiers,  to  increasing  the  capital  stock  be- 
yond the  sum  originally  fixed  as  the  permanent 
fund  for  the  purposes'  of  the  association,  they 
being  of  opinion  that  the  directors  should  have 
been  more  liberal  in  the  relief  afforded ;  and 
that  such  a  course  of  proceeding  would  have 
been  the  means  of  producing  a  constderable 
accession  of  members,  and  a  more  extended 
patronage.  Taken  in  coi\|unction  with  this 
statement,  was  the  fact,  that  a  balance  of  au>re 
than  £iQO.  was  then  remaining  unemployed 
in  the  banker's  hands. 

With  every  disposition  however  to  liberality 
on  the  part  of  the  directors,  who  have  during 
the  year  expended  more  in  relief  than  in  any 
former  period,  the  balance  at  this  period  would 
have  amounted  to  upwards  of  ,C500.  hut  for 
the  purchase  of  £2Cib  stock.  It  may,  per- 
haps, be  said,  that  this  very  increase  in  the  ba- 
lance has  been  produced  by  the  omission  to 
purchase  stock  in  the  previous  year,  or  by  the 
reluctance  of  thi»  board  to  distribute  more 
freely  in  the  present  year  the  funds  of  the  asso- 
ciation, and  has  thus  proved  the  correctness  of 
the  view  taken  by  the  advocates  for  more  lihe^ 
ral  relief.  Be  this  as  it  may,  the  question  is 
clearly  one  for  the  consideration  of  the  meis- 
bcrs  at  Inrgc ;  and  until  some  restriction  against 
any  further  investuient  be  placed  upon  the  di- 
rectors, it  is  a  duty  they  owe  to  their  constitu- 
ents to  act  up  to  the  principles  of  ccoiMmy  and 
prudence  adopted  by  their  predecessors.  The 
capital  stock  now  amounts  to  £\  Ifi^  2s.  tO</. 
three  per  cents ,  producing  an  income  of  j^5d0 
per  annum.  ^  ^ 
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It  is  not  to  be  imagined  that  because  hitherto 
the  fands  have  been  more  than  adequate  to 
the  claims  on  the  society,  at  a  future  period 
more  frequent  and  more  urgent  demands  for 
its  assistance  may  not  occur.  To  malce  provi- 
sion for  the  period  when  tiiey  shall  arise,  and 
to  enable  the  directors  in  the  meantime  to  i^rant 
assistance  in  a  manner  better  proportioned  to 
the  respectability  of  the  station  to  which  the 
hapless  claimants  on  the  association  once  be- 
longed, the  board  appeal  with  earnestness  to 
those  who  are  not  yet  ranked  among  its  mero*- 
bers,  and  urgently  solicit  their  aid  in  establish- 
ing an  ample  fund  for  objects  of  such  deep 
interest. 

Looking  to  the  auspices  under  whidi  this 
society  has  flourished  for  twenty  years,  graced 
as  it  is  with  the  protection  or  several  of  the 
highest  members  of  the  law,  the  directors  will 
still  rely  on  the  never>failing  generosity  bv  which 
the  profession  is  distinguished  on  all  well-foun- 
ded appeals  to  its  benevolence ;  and  they  can- 
not but  entertain  the  strongest  hopes  that  the 
society  wiU,  under  the  blessing  of  Divine  Pro- 
vidence, continue  to  flourish,  and  will  ever  be 
able  and  ready  to  dispense  the  balm  of  its  so- 
lace and  protection  to  the  needy  and  friend- 
less." 

IIM  May,  1837- 


ON    LEGAL   EXAMINATIONS    AND 
PRIZES. 


To  ike  Editor  of  the  Legal  Observer . 

Sir, 

In  your  Work,  Vol.  14,  p.  5, 1  have  noticed 
in  a  letter  from  •'  A  Country  Articled  Clerk," 
upon  the  examination  of  articled  clerks,  a  pa- 
ragraph, in  which  he  recommends  in  no  low 
strains,  the  adoption  of  some  plan  for  distin- 
giushing  persons  who  excel  at  their  examina- 
tion. This  proposition  upon  first  sight,  I  own, 
appears  nothin?  but  fair ;  but  I  think  when  the 
reasons  which  Ishall  state  are  fully  considered, 
the  contrary  opinion  will  prevail. 

In  the  first  place,  nofixed  rule  can  be  laid  down 
us  to  capacity ;  for  instance,  a  London  attorney 
ought  to  understand  perfectly  the  common  law, 
conveyancing,  equity,  and  bankruptcy;  the 
country  attorney  does  not  so  much  require  the 
common  law,  and  equity,  but  must  be  well  ac- 
qmdnted  with  conveyancing,  criminal  law,  and 
perhaps  bankruptcy.  In  what  way,  1  ask, 
could  there  be  competition  between  these? 
one  might  excel  in  his  part,  in  which,  the 
other  is  partially  ignorant ;  and  vice  versd.  To 
make  competition,  there  must  be  equal  oppor- 
tunity on  both  sides  of  obtaining  knowledge  ; 
which,  in  the  law,  considering  the  different 
business  that  is  carried  on  in  diflerenc  offices, 
and  their  own  separate  ways  of  conducting  it, 
I  think  impossible. 

The  next  reason  which  I  shall  urge  in  sup- 
port of  my  opinion  is,  does  not  the  rule  of 
Hilary  Term,  1836;  vnder  which  the  exami 


nations  are  conducted,  do  all  that  a  "  C«w». 
try  Articled  Clerk**  can  dfsire}  Was  it  not 
made  for  the  purpose  of  enquiring  into  the 
capacity  of  the  applicants?  Under  it  are 
not  the  fit  admitted,  and  the  unfit  rejected  ? 
What  further  distinction  can  be  necessary  ? 
Must  there  be  different  grades  in  the  fitness 
and  capacity  of  an  attorney  ?  Is  not  the  honour 
of  passing  the  examination  a  sufficient  distinc- 
tion ?  bringing  them  at  once,  as  it  does,  into 
the  full  exercise  of  all  their  wi^es,  and 
placing  them  in  a  station  where  they  may  ob- 
tain the  highest  honour  and  reno^vn 

But  I  will  pssH  on  to  the  third  and  last  con- 
sideration, which  is,  fthy  should  a  person  who 
htimng  paid  a  high  premium  and  stamp  duty, 
served  his  term  of  clerkship,  and  passed  the 
ewnmination  with  credit,  he  lowered  in  the  es- 
teem  of  the  worlds  because  he  may  not  hatfe 
received  the  highest  honours  under  such  exami- 
nation ^  "  A  Country  Articled  Clerk "  must 
remember,  that  very  few  out  of  the  many  that 
are  examined,  can  obtain  distinction ;  and 
without  that,  there  %vould  be  no  use  in  passing ; 
and  I  say,  nothing  is  more  likely  to  damp  the 
energies  of  an  articled  clerk,  than  his  being 
4ware,  that  unless  he  is  among  the  few  who 
obtain  extraordinary  distinction,  he  will  be 
made  equal  with  those  who  have  not  passed  at 
all ;  whereas,  on  the  contrary,  if  to  pass  the 
examination  is  the  goal  to  which  he  strives  to 
attain,  he  will  be  filled,  not  only  with  eager 
desire  to  pass  with  credit,  but  to  shew  to  the 
world  and  bis  profession,  by  his  after  conduct, 
that  he  has  not  passed  in  vain. 

In  concluding  my  reasons  against  the  plan 
laid  down  by  ••  A  Country  Articled  Clerk," 
i  would  bv  no  means  wish  it  to  be  understood, 
that  I  object  to  distinctions  altogether,  but  I 
do  say,  that  there  is  sufficient  opportunity,  and 
the  l)est,  and  for  which  every  student  should 
strive, — and  that  is,  to  distinguish  himself  by 
carefulness  and  anxiety  in  promoting  the  inte- 
rests of  his  clients ;  by  honour  ana  integrity 
in  his  own  conduct ;  and  by  using  every  means 
to  render  the  profession  respectable,  and  pre- 
serve it  from  the  imputation  too  frequently 
cast  upon  it  through  the  misconduct  and  igno- 
rance of  its  own  members.  D.  H  o. 


Sir, 
I  CANNOT  refrain  from  expressing  to  you  the 
satisfaction  I  received  on  noticing  the  sugges- 
tion of  conferring  decrees  at  the  examination 
of  law  students,  and  mstituting  prizes  for  the 
juniors  who  should  not  have  passed  their  exa- 
mination, submitted  to  the  board  of  £x- 
aiHftners,  by  your  correspondent  who  sisrns 
himself  "W.  A."  ^ 

The  institution  of  prizes  for  those  who  are 
desirous  of  making  an  honourable  livelihood 
in  the  profession  of  a  solicitor,  is,  I  think,  in 
every  way  laudable ;  for  as  the  study  of  the 
law  has  the  repute,  (and  justly  so,)  of  being  the 
driest  of  all  studies,  so  is  it  the  more  requisite 
that  the  energies  of  the  student  shotiUi  be  i 

awakened  and  kept  np  bv-somethuu' mor  i 
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than  the  distant  prospect  of  beioff  authorized, 
at  the  end  of  his  term,  to  puraue  his  profession 
for  his  own  emolument. 

It  is  not  twelve  months  since  the  date  of  my 
articles,  and  ar  that  time  I  naturally  enough 
thought  how  diligent  1  should  be,  and  how 
attentively  1  should  read,  in  order  to  qualify 
myself  for  my  examination:  but  now  how 
often  is  Blackstone  laid  aside,  for  more  delight- 
full  "converse"  with  Shakespeare  and  Milton, 
or  with  the  lic^hter  novels  of  the  present  day. 
Now  this  I  hold  would  not  he  the  case,  were 
there  some  immediate  reward  in  view  for  my 
exertions;  and  this  observation,!  am  of  opinion, 
allies  to  other  students  equally  with  myself. 

1  propose,  that  the  candidates  for  the  prixea» 
should  be  classed  according  to  the  time  they 
have  been  attending  to  the  profession,  e.  g,  a 
candidate  of  four  years'  standing  not  to  b««^ 
lowed  to  go  in  for  the  same  prize  as  one  who  has 
only  served  one  year  of  his  articles.  If  we  are 
to  be  put  upon  the  same  footing  with  the  stu- 
dents for  other  professions,  let  us  not  be  so  in 
having  to  undergo  an  examination  only,  but  let 
us  be  so  in  all  respects.  The  medical  students 
at  St.  Bartholomew's  and  Guy's  Hospitals,  have 
yearly  prizes  given  to  them  :  the  same  ioducoil 
ments  to  exertion  are  also  held  out  at  the 
College  of  Surgeons,  and  Apothecaries'  HaJl. 
At  the  Universities,  scholarships  are  numeroua, 
liut  for  the  student  panting  after  distinction  in 
tlie  Legal  Profession,  the  wide  gap  of  futurity 
and  the  uncertain  chance  of  distinction  and 

S access  is  alone  open,  though  indistinctly,  to 
is  view.  B!  * 

Sir, 

I  have  read  with  great  pleasure,  some  letters 
which  appeared  in  your  journal,  advocating 
the  principle,  of  giving  prizes  tu  the  candidates 
for  exammation :  the  beneficial  effects  which 
would  result  from  such  a  system^  no  one  can 
deny.  The  former  writers  on  this  subject, 
have  proposed  various  ingenious  ways  for  the 
distribution  of  the  prizes,  or  honors — forgetting 
that  the  grand  object  had  yet  to  be  accomplish- 
ed, viz.  procuring  prizes  to  offer. 

We  very  naturally  ask  ourselves,  by  whon 
ought  those  prizes  to  be  given  ?  by  the  Ex- 
ammers  ?  \\  e  can  hardly'  expect  gentlemen 
who  gratuitously  devote  a  portion  of  their  time 
and  attention  in  the  laborious  office  of  exami- 
nation, should  also  contribnte  their  money,  for 
the  promotion  of  a  science  for  which  they 
have  already  stood  forward.  For  my  own  part, 
I  think  the  better  plan  for  starting  such  an 
object  would  be,  for  the  candidates  to  raise  a 
fund  amongst  themselves,  which  could  be  laid 
out  judiciously,  in  the  purchase  of  legal  work?, 
to  be  placed  in  the  hands  of  the  Examiofira* 
and  by  them  distributed  to  the  candidates  in 
ihe  same  way  as  if  the  prizes  were  given  jiy  the 
Examiners  themselves. 

llie  advantages  of  this  plan  ore  easily  per- 
ceived, for  the  student  would  have  all  the 
stimulants  for  exertion  that  he  would  have  if 
he  had  not  contributed  a  farthing  to  the  prize ; 
the  contribution  need  not  be  large,  say  5«,  or 
IQf.,  either  of  which  sums  would  not  be  felt  by 


'  any  student.  If  perchance  he  should  be  imlbr- 
tunate  enough  not  to  obtain  a  prize,  he  would 
still  find  himself  possessed  of  a  quantum  of 
legal  knowledge,  for  .the  attainment  of  which 
he  would  previously  have  given  a  much  greater 
sum. 

I  do  not  doubt  but  that  the  Examiners  who 
are  so  anxious  to  co-ofierate  in  raising  the 
character  and  respectability  of  the  profession, 
and  to  encourage  talent  and  industry  in  iti 
junior  branches,  would  have  no  objections  to 
award  the  prizes  to  the  successful  competitort. 

This  plan  would  bold  good  with  any  less 
number  of  contributors,  a  list  of  whom  coold 
be  made  out,  and  delivered  with  the  worki 
which  are  chosen,  to  the  Examiners,  to  award 
the  prizes  as  between  such  contributors  only. 

I  beg  to  suggest  this  plan  to  the  candidatei 
for  the  next  examination,  and  should  any  of 
them  enter  into  my  views  of  the  subject,  I 
shall  be  happy  to  contribute,  and  to  give  my 
as-'istaoce  in  carrying  an  object  like  this  into 
practice.  T.  H. 


SELECTIONS 
FROM  CORRESPONDENTS. 


Sir. 


ARnCLBD  CLERKS. 


Your  publication  is  calculated  to  prove  use* 
ful  to  every  branch  of  the  professton,  if  ft 
advocates  the  interest  of  every  department  I 
have  been  articled  and  educated  for  the  pro* 
fession,  but  owing  to  events  which  man  cannot 
always  foresee,  lam  obliged  tu  seek  for  a  si- 
tuation. The  first  question  invariably  asked, 
is,  have  yon  been  articled  ?  that  proves  an  in- 
surmountable  barrier.  Now  Sir,  there  is  great 
illiberalitjr  in  this.  Let  a  man  have  the  highest 
legal  attainments,  and  let  his  chanicter  bear 
the  strictest  scrutiny,  he  is  deprived  of  the 
means  of  earning  his  subsistence  by  this  feeling 
of  self-interest.  SM];>po8ing  a  master  dreaded 
a  clerk  ingratiating  nimselt  with  his  clients  so 
as  to  torm  a  connecUon,  the  requisite  noticei 
and  examination  would  afford  sufiicient  time 
to  rid  him  of  such  a  clerk.  The  surgeon  takes 
an  assistant  who  has  served  his  apprenticeship ; 
why,  therefore,  should  not  a  lawyer  take  a  clerk 
who  has  served  his  articles  ?  In  the  end,  I  shall 
have  to  abandon  my  profession  most  probably, 
to  seek  my  fortune  abroad,  regretting  the  time 
I  entered  its  pale,  and  the  years  consumed  in 
fruitless  labour.  I  trust  Sir,  you  will  form  an 
exception  to  the  general  rule'  I  have  adopted, 
and  have  the  liberidity  to  insert  this  as  a  warn- 
ing to  young  men  abont  to  enter  the  profes- 
sion, of  what  they  must  expect  to  meet  with, 
if  their  resources  ftul  after  their  cterkship  is 
served.  f 


Sir, 


OFFICB  ATTKNDAM€B. 


I  am  stire  the  law  dcrka  ought  to  be  ex- 
tremely obliged  to  yoa  for  endeavouring  to 
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brin^  abont  an  alteration  in  the  hours  of 
attendance,  more  con^^enial  to  tbemselvei, 
and  beneficial  to  their  employers. 

Thfiu^h  I  am  not  one  of^  those  who  have 
been  immediately  placed  under  an  obli^tion 
to  vour  Journal,  yet,  interested  as  I  am  in  the 
irelfare  of  a  gentleman  in  the  profession,  I  beg 
to  offer  my  humble  thanks  for  your  endeavours, 
and  1  recrret  that  so  much  of  your  useful  pe- 
nodical  has  been  devoted  to  the  subject  of 
evening  attendance  without  producing  any  de- 
sirable effect.  Lawyers  are  seldom  blind  to 
their  own  interests,  yet  I  am  told  that  the  al- 
teration required,  would  be  more  advantageous 
to  their  interest  than  the  present  system.  Is 
it  either  an  antipathy  to  innovation,  hovvever 
beneicial,  or  a  disinclination  to  oblige  those 
who  serve  them,  that  has  rendered  nugatory 
1^  the  means  adopted  for  the  removal  of  a 
serioaa  evil }  S.  M. 


OFFICE  ATTBNDANCB. — CLERKS'  SALARIES. 

To  ihe  Editor  of  The  Legal  Olaerver. 

Sir, 
With  reference  to  the  correspondence  in  your 
publication  on  these  subjects,  1  would  observe 
as  to  the  first,  that  unless  the  service  of  no- 
tices,  summonses,  &c.  are  ordered  by  the 
Courts  to  be  made  before  six  o'clock  in  the 
evening,  much  inconvenience  and  trouble  will 
be  experienced  by  closing  the  offices  of  soli- 
citora  at  that  hour ;  and  as  to  the  small  remu- 
Deration  received  by  law  clerks  for  their  ser- 
vices, it  is  unquestionable  tliat  none  but  offices 
of  large  practice  (which  are  a  very  small  number 
in  proportion  to  the  whole  London  practi- 
tioners)  can  afford  to  increase  the  salaries,  in 
consequence  of  the  great  reduction  of  their 
fees,  without  a  corresponding  reduction  of 
their  ezpences.  T. 


SUPERIOR  COURTS. 


Witc  Cf^anccIIor'it  Court. 

SVeVRITT  FOR  TRUST  UONBT. — LIABILITY  OF 
TRUSTEES. 

Tftuteei  lent  a  trmtfund  to  their  tolicitor 
in  the  Matter  of  the  trutti,  on  equitable 
securittf  at  5  per  cent,  interest,  without 
eitplaining  the  nature  of  the  security  to  the 
cestuis  que  trust :  Held,  that  the  trutteet 
should  make  up  the  deficiencif  of  the  fund, 
arising  from  the  insvfficieut  security, 
ttith  interest  on  the  whole  fund  at  A  per 
cent.  only. 

The  bill  was  filed  against  trustees  for  an 
account  of  money  left  in  trust  for  the  plain- 
tiffs. It  appeared  that  William  Miles,  liv  his 
will,  gave  his  personal  estate  to  the  defendants, 
on  trust  after  his  death  to  collect  and  invest 
the  same  in  government  or  real  securities,  and 
to  pay  the  proceeds  thereof  to  the  testator's 
widow  and  sister  in  the  manner  in  the  will 
roenticvned,  and  on  the  events  therein  mcn- 
tioned^  to  divide  the  capital  between  the  tes- 


tator's two  sons  and  two  daughters  equally, 
but  the  shares  of  the  daughters  to  be  secured 
to  their  sole  and  separate  use  respectively,  for 
life,  remainder  to  their  children  respectively. 
The  testator's  widow  and  sister  died  in  1830, 
the  events  on  which  the  fund  was  devisable. 
The  trust  accounts  were  soon  afterwards  made 
up  and  settled  at  the  house  of  the  solicitor, 
who  had  long  acted  for  the  testator  himself, 
and  af^er  his  death,  for  the  defendants  in  res- 
pect of  the  trust  property.  The  share  of  each 
son  and  daughter  was  then  and  there  found, 
and  declared  to  be  1836/.  6«.  The  sons' 
shares  were  paid  to  them,  but  the  shares  of 
the  two  daughters  were  left  with  the  solvdior 
at^&per  cent,  interest,  upon  tlie  seeority  of 
title  deeds  of  freehold  property  which  he  had 
contracted  to  purchase.  There  was  no  proof 
that  the  nature  of  the  security  was  explained 
to  the  cestnis  que  trust  when  they  agreed  to 
leave  the  money  with  the  solicitor.  He  be- 
came a  bankrupt  in  1834,  and  the  trustees 
obtained,  by  petition  to  the  Conrt  of  Bank* 
ruptcy  in  the  .usoal  way,  a  sale  of  the  bank- 
rupt's interest  in  the  e:^tate  of  which  they  held 
the  title  deeds,  but  the  produce  of  the  sale 
fell  short  of  realizing  the  trust  fund  with  the 
interest.  The  bill,  therefore,  which  was  filed 
on  behalf  of  the  two  daughters  and  their  res- 
pective children,  prayed  that  the  defendants 
should  be  ordered  to  make  good  the  deficiency 
of  the  fund,  with  the  arrears  of  interest,  at  5 
p^r  cent. 

Mr.  Jacob,  Mr.  Girdlestone,  and  Mr.  O. 
Anderdon,  for  the  plaintiffs. — ^The  plaintiffs 
were  entitled  to  the  immediate  payment  of  the 
arrears  of  the  interest.  The  exact  deficiency 
of  the  proceeds  of  the  security  was  not  yet 
ascertained,  and  as  to  that  they  would  be  con- 
tent to  take  a  reference.  They  insisted  on  the 
liability  of  the  defendants  immediately  to  the 
payment  of  the  arrears  of  interest,  and  to 
make  up  the  deficiency  of  the  fund  as  ^oon  as 
it  could  be  ascertained. 

Mr.  Knight  and  Mr.  Bichner,  for  the  de- 
fendants.— ^The  terms  of  the  will  authorised 
the  defendants  to  lay  out  the  money  on  the 
siovrity  of  the  purchased  estate,  which,  though 
equitable  estate,  was  real  security,  and  of 
which  the  full  benefit  has  been  obtained  for 
the  cestuis  que  trust,  as  if  it  were  legal  estate. 
The  plaintiffs  and  defendants  were  induced  to 
leave  the  money  with  the  solicitor  on  account 
of  the  higher  rate  of  interest ;  and  for  that 
reason  also  the  plaintiffs  declined  to  invest 
the  money  in  government  securities.  They 
well  knew  that  five  per  cent,  interest  could 
not  be  had  without  risk.  It  was  therefore 
to  be  presumed  that  they  well  knew  the  nature 
oflhe  security. 

His  Honor  the  Fice  Chancellor  was  of 
opinion  that  the  defendants  were  not  autho- 
rised to  invest  the  fund  on  this  security.  There 
was  no  proof  that  the  two  women  consented 
to  the  investment,  and  in  order  to  bind  them 
by  acquiescence,  evidence  should  be  given 
that  the  nature  of  the  secttrity  was  clearly 
explained  to  them.  But  as  they  now  repu- 
diated that  investment,  they  could  not  be  held 
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entitled  to  that  hi^h  rate  of  interest.  The 
defendants  must  be  held  liable  to  make  good 
what  may  be  found  due  to  the  plaintiffs,  upon 
an  account  to  be  taken  by  the  master  of  the 
two  sums  of  1836/.  6s. ;  and  1836/.  6s.,  with 
Interest  at  4  per  cent. ;  the  arrears  of  interest 
so  to  be  found,  to  be  paid  as  soon  as  it  can  be 
ascertained. 

Hooker  and  others  v.  Plaits  and  another. 
Sittings  at  Lincoln's  Inn,  June  24,  1837. 


XtalU  Court 

DOWKR  AND  RBNT-CHAROB.— SLBCTION. 

A  testator  devised  all  his  lands  and  heredita^ 
mentsto  trustees,  until  his  children  all  at^ 
iained  twenty-one,  and  then  to  his  children, 
suhject  to  a  rent-^harge,  with  power  of 
distress  to  his  widow,  to  whom  he  gave 
other  considerahle  henefits  bp  his  wilL 
Held,  that  the  widow  was  not  put  to  her 
election  between  the  rent^eharge  and  her 
dower,  but  might  enjoy  both. 

This  was  a  bill  for  dower  by  a  widow  who 
had  been  uiirried  before  the  l«t  of  Januarir* 
1834.  (See  3  Xt  4  W.  4,  c.  105,  s.  14).  It 
stated  the  will  of  her  late  husband,  who  thereby 
devised  all  his  copyhold  estates,  previously 
surrendered  to  the  uses  of  the  will,  and  aU 
his  freehold  hereditaments,  to  trustees  to 
apply  the  rents,  &c.  for  the  maintenance  and 
education  of  his  children  until  the  youngest 
of  them  should  attain  his  age  of  twenty-one i 
then  to  his  children  in  equal  sbares  as  tenants 
in  common,  subject  however  to  an  annuity  to 
his  widow,  with  a  power  of  distress  to  her  to 
recover  the  same.  He  also  gave  his  widow, 
during  her  widowhood,  all  his  furniture,  and 
all  the  rest  and  residue  of  his  personal  estate 
absolutely,  after  giving  some  legacies  thereout ; 
and  be  appointed  her  his  executrix.  The 
trustees  paid  the  annuity  regularly,  and  also 
fur  some  time  a  third  of  the  rents  and  profits 
of  the  freehold  estates ;  and  on  their  discon- 
tinuing the  latter  payment,  she  filed  the  bill 
against  them  and  the  children. 

Mr.  Pemberton  and  Mr.  Smith,  for  the 
widow.  The  real  question  in  this  case  was 
whether  ^e  plaintiff  was  to  be  put  to  elect 
between  the  annuity  charged  on  the  land,  and 
her  dower.  There  must  be  an  indication  of 
intention  of  the  testator  to  exclude  the  widow 
from  dower,  or  some  benefit  must  be  given 
inconsistent  with  it.  The  gift  of  a  rent  charge 
was  not  sufficient,  and  the  amount  of  the 
charge  in  this  case  being  only  12/.  a  year,  to- 

§  ether  with  the  residue  of  the  personal  estate, 
id  not  shew  an  intention  to  denrive  the  wi- 
dow of  her  legal  right.  The  aevise  to  tbe 
children  of  all  the  copyhold  and  all  the  free- 
hold estate,  conveyed  no  more  than  the  devi- 
sor could  legally  give — it  was  a  devise  subject 
to  the  wife's  legal  share,  there  being  no  words 
of  exclusiotu,  or  implying  an  intention  to  ex- 
clude her.  They  referred  to  Filla  Real  ?. 
Lord  Gal  way, ^  and  insisted  that  this  case  did 


«  1  Bro.  C.  C.  292. 


not  fall  within  the  principle  of  that,  or  of 
Roadley  v.  Dixon>  The  gift  to  the  widow  in 
the  last  case  was  quite  inconsistent  with  dower. 
Several  of  the  caaes  there  cited  supported  this 
case. 

Mr.  Berrey,  for  the  trustees. — ^The  devise 
of  all  the  rents  and  profits  of  the  testator's 
hereditaments  to  the  trustees,  for  the  benefit 
of  the  children  until  they  attained  their  age, 
and  to  them  absolutely  when  they  all  came  of 
age,  excluded  dower  to  the  widow.  The  gift 
of  an  annuity,  with  power  of  distress,  was  suf- 
ficient to  put  the  widow  to  her  election.  Cer- 
tainly there  was  no  case  deciding  that  it  was 
not  sufficient  for  that  purpose.  The  point  did 
not  arise  in  Roadley  v.  Dixon,  which  in  other 
respects  was  an  authority  against  the  claim  of 
dower  in  this  case,  as  was  also  f^illa  Real  v. 
Lord  Galway. 

Lord  lAingdale,  M.  R. — It  was  not  Impro- 
bable that  the  testator  had  not  anj  notion  at 
the  time  that  be  was  making  his  will  that  his 
widow  was  to  have  dower  in  additiofi  to  the 
benefits  he  thereby  gave  her.  The  Court, 
however,  could  not  act  on  such  a  supposition 
apinst  the  operation  of  law.  There  was  no 
gift  to  the  widow  in  the  will,  as  in  Roadley  v. 
Dixon,  inconsistent  with  her  enjoyment  of 
dower  out  of  the  testator's  estates,  subject  to 
dower  i  nor  was  there  anv  indication  of  inten- 
tion to  exclude  her.  Tnere  must  therefore 
be  a  reference  to  the  master  to  inquire  and 
report  what  real  estates,  subject  to  dower,  the 
testator  had  at  the  making  of  his  wiU^  and  at 
his  death. 

Dowson  V.  Bell,  Sittings  at  the  Rolls,  June 
28,  1837. 

[Before  the  Four  Judges.] 

CERTIORARI. — INDICTMENT. 

Where  one  of  several  defendants  has  removed 
an  indictment  by  certiorari,  the  Court  wiU 
not,  except  on  very  particular  grounds,  af- 
terwards impose  terms  upon  him  us  to  the 
trial  of  the  indictment. 

In  this  case  a  certiorari  had  been  obtuned 
b^  one  of  the  defendants  to  remove  an  in- 
dictment from  the  Sessions  into  the  Court. 
The  defendant^,  on  obtaining  the  eerliornri,  en- 
tered into  the  recognizances  required  by  the 
statutes6  W.  & M.,  c.  U  ;  8  &  9  W.  3,  c  33; 
and  5  &  6  W.  4,  c.  33. 

Mr.  Montague  Chambers  now  moved  for  a 
rule  to  shew  cause  why  sl  procedendo  shoulid  not 
issue,  unless  all  the  defendants  undertook  to 
appear  and  plead  on  this  certiorari,  and  take 
short  notice  of  trial  for  the  sittings  after  this 
term.  The  effect  of  refusing  this  application 
would  be,  that  there  would  be  two  trials  instead 
of  one,  for  there  must  first  be  a  trial  of  the  de- 
fendant who  had  removed  the  indictment  into 
this  Court,  and  then  a  trial  of  the  remuniog 
defendants   in  the  Courts  below;  and   there 
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mi^bt  be  ditferent  judgments  in  respect  of  the 
same  offence. 

Lord  Denman,  C.  J. — If  this  role  is  granted, 
the  defendant  who  has  got  the  certiorftri  will 
not  be  able  to  try  at  all  this  term.  Hi:s  trial  will 
be  made  to  depend  on  the  other  persons  com- 
ing in.  The  possible  evil  of  two  trials  cannot 
be  remedied  at  the  expence  of  the  defendant 
who  has  obtained  a  cerdoran,  and  entered  into 
the  recognizances  required  by  statute.  That 
difficulty  will  be  obviated  by  the  prosecutor  serv- 
ing the  rule  on  them  at  once ;  and,  at  all  events, 
a  temporary  delay  as  to  one  defendant  would  be 
better  than  having  two  trials ;  and  without  a 
rale  of  this  sort,  the  prosecutor  has  no  means 
of  pressing  the  other  defendants  to  go  to  trial 
at  the  same  time. 

Mr.  Justice  LUtlednle. — ^There  is  but  one  in- 
stance of  a  motion  of  this  kind,  imposini;  terms 
on  a  defendant  who  had  removed  an  indictment 
by  certiorari  having  ever  been  granted,  and 
that  was  under  very  particular  circumstances : 
that  was  the  case  of  Rejf  v.  HuiU,^  which  oc- 
nirred  16  years  ago,  and  the  same  rule  has 
never  been  granted  since.  I  do  not  like  to  in- 
troduce any  new  practice. 

/^CT-Cfl**!'/!*!.— Rule  refused. 

Resy.  Newlon  and  others,  T.T.  1837.  K.  B 
F.J. 


NOTICE  OF  APPEAL. 

A  party  trko  appeaii  against  a  borourk  rate 
nmde  under  the  authority  of  B  ^  6  ff^»  4, 
c,  76,  a,  92,  mutt  state  in  his  notice  of  op- 
peat,  thai  he  is  a  pttrty  aggrieved,  or 
the  notice  will  be  insufficient. 

Mr.  Bingham  in  Easter  Term  obtained  a 
rule  to  shew  cause  why  the  defendant  should 
not  be  ordered  to  enter  continuances  and 
bear  an  appeal  against  a  rate  matle  on  one 
Francis  Turner  of  Poole,  made  by  the  mayor 
and  council  of  that  borough.  The  affidavit  on 
which  he  applied,  stated  that  Turner  had 
served  the  following  notice  of  appeal  on  the 
mayor,  town  clerk,  and  clerk  of  the  peace, 
high  constable,  and  the  former  town  clerk  of 
the  said  borough. 

"  To  the  mayor  and  town  council  of  the  bo- 
rough of  Poole.  I,  F.  T.  being  a  burgess  of 
the  borough  of  Poole,  and  called  upon  to  pav 
the  rate  or  assessmeut  hereinafter  mentioned^, 
do  hereby  give  yon,  and  each  and  every  of  you, 
notice,  that  I  intend  to  appeal,  and  shall  ap- 
peal at  the  next  general  quarter  sessions  of 
the  peace  to  be  holden  in  and  for  the  said 
borough  on  the  10th  of  April  next,  against  a 
borough  rate,  at  a  meeting  of  the  council  of 
the  said  borough  held  on  Monday  and  Tues- 
day the  2d  and  drd  of  Jan.  last,  ordered  and 
resolved  to  be  raised  for  payment  of  the  ex- 
penses to  be  incurred  in  carrying  into  effect 
the  provisions  of  the  Municipal  Act.  Dated," 
&c. 

«  To  T.  A.,  Esq.,  town  clerk  ;  to  T.  A  , 
elerk  of  the  peace  ;  B.  J.,  high  con- 
stable, and  R.  H.  P.  Esq." 


The  affidavit  then  went  on  to  state,  that  the 
appeal  was  entered  with  the  clerk  of  the 
peace  ;  but  at  the  last  Lady  Day  Sessions,  the 
recorder  refused  to  hear  the  appeal,  un  the 
ground  that  the  notice  was  insufficient,  as  it  did 
not  directly  state  that  the  appellant  was  a  par- 
tv  aggrieved  in  the  way  in  which  he  was ;  and 
the  recorder  also  refused  to  enter  and  respite 
the  appeal  to  the  next  sessions.  The  learned 
counsel  contended,  that  the  notice  sufficiently 
shewed  that  Mr.  Turner  was  a  parly  grieved 
by  the  rate ;  but  at  all  events,  the  recorder 
ought  to  have  heard  the  appeal.  In  Rea  v 
The  Justices  of  Westmoreland,^  it  was  decided, 
that  it  is  not  necessary  in  a  notice  of  appeal 
against  a  county  rale  to  speciiV  the  grounds 
of  the  appeal ;  but  if  the  appellant  states  in 
his  nptice  of  appeal,  things  which  are  not  so, 
the  Court  of  quarter  sessions  ought  to  ad* 
iourn  the  appeal  if  that  Court  thinks  that  the 
respondents  have  been  misled  by  the  terms  of 
the  notice,  or  otherwise  to  hear  if. 

Sir  IF,  FuUett  and  Mr.  Bnrstow  shewed 
cause. — This  is  a  qneslion  on  tl>e  construction 
of  that  part  of  the  Municipal  Reform  Act, 
wl^ch  gives  the  town  councils  the  power  of 
imposing  borough  rates.  The  words  of  part 
of  the  92d  section  are,  "  and  in  case  the  bo- 
rough fund  shall  not  he  sufficient  for  the  pur- 
poses aforesaid,  the  council  uf  the  borough  is 
hereby  authorised  and  required,  from  time  to 
time  to  estimate  as  correctly  as  may  be,  what 
amount  in  addition  to  such  fund  will  be  suffi- 
cient for  the  payment  of  the  expenses  to  be 
incurred  in  carrying  into  effect  the  provisions 
of  this  act;  and  in  order  to  raise  the  amount 
so  esthnated,  the  said  council  is  hereby  autho- 
rised and  required  from  time  to  time  to 
order  a  borough  rate  in  the  nature  of  a  coun- 
ty rate,  to  be  made  within  the  borough ;  and 
if  any  person  shall  think  himself  aggrieved  by 
such  rate,  it  shall  be  lawful  for  him  to  appeal 
to  the  recorder  hereinafter  mentioned  at  the 
next  quarter  sessions  for  the  borough  in  which 
such  rate  shall  have  been  made ;  and  such  re- 
corder shall  have  power  to  liear  and  determine 
the  same,  and  to  award  relief  in  the  premises 
as  in  the  case  of  an  appeal  against  any  county 
rate.*'  It  is,  therefore,  necessary  to  sec  how 
an  appeal  against  a  county  rate  could  be  de- 
cided. The  55  G.  3,  c.  51,  is  the  last  act  on 
county  rates,  and  the  Mth  section  regulates 
the  decision  of  appeals.  That  section  gives 
the  right  of  appeal  to  the  churchwardens,  over- 
seers or  other  inhabitants  of  any  parish  who 
shall  think  the  parish  aggrieved  by  any  rate 
for  any  of  the  reasons  therein  stated.  But 
that  does  not  give  to  the  individual  a  right  to 
appeal  against  a  rate  levied  on  himself.  The 
nght  of  appeal  is  on  the  part  of  the  parbh 
alone.  \_Coieridge,J. — Because  the  rate  itself 
is  made  not  on  persons,  but  on  jparishesj. 
The  same  mode  is  adopted  in  the  Municipal 
Corporation  Act.  All  the  cases  shew  that 
where  a  statute  gives  a  right  of  appeal  to  a 
party  aggrieved,  he  must  state  that  he  is  so, 
or  must  shew  such  facts  as  lead  to  that  ineviu 
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able  conclusion.  Re»  ?.  Eaer  Justiceg,^  re- 
viewed anil  confirmed  in  Rejf  t.  ^est  Rid- 
ing  of  Yf/rkskire  JuniiceM,^  R«x  v.  H^estmore- 
lantifi  and  Rew  v.  Btnckawton.^  The  appeal 
here  is  not  given  to  all  the  burgesses,  but 
to  those  who  pay;  nor  yet  to  all  who  are 
called  upon  to  pay,  but  to  those  who  are  ag- 
grieved by  the  payment.  It  does  not  appear 
from  this  notice  that  this  party  falls  within 
any  of  these  descriptions.  As  to  the  duty  of 
the  sessions  to  enter  and  respite  the  appeal, 
nothing  of  that  sort  is  provided  for  in  the  Mu- 
nicipal Corporation  Act.  [Mr.  Justice  Patte- 
son. — In  ordinary  cases  we  hold  that  when 
once  the  sessions  are  in  possession  of  the 
case,  they  have  power  to  adjourn  it.] 

The  Altornejf  General,  and  Mr.  Bingham,  in 
support  of  the  rule.  The  objection  here  taken 
is  most  frivolous,  and  is  not  warranted  %y  the 
principle  laid  down  in  the  cases  referred  to. 
The  cases  of  Rex  v.  Ettex,  and  Rex  v.  fFest 
Riding  of  Yorkshire  Justices,  depended  on  the 
particular  words  of  the  highway  acts ;  and  in 
the  former  of  these  cases  Lord  Tenierden  said 
distinctly  that  the  decision  of  the  Court  pro- 
ceeded on  the  ground  that  the  statute  had 
limited  the  right  of  appeal  to  a  certain  clais  of 
persons,  and  that  that  being  so,  the  party  was 
bound  to  shew  that  he  was  a  person  of  that 
class.  In  this  case  that  fact  sufficiently  ap- 
pears, for  the  applicant  states  that  he  is  a  bur- 
gess of  the  borough  of  Poole,  and  called  upon 
to  pay  the  rate.  This  is  not  like  a  case  of  a 
county  rate,  for  there  only  the  parish  can  ap- 
peal aj^ainst  the  rate  ;  but  here  the  rate  may 
be  levied  on  individuals  who  may  therefore 
appeal  against  it.  The  cases  of  Rex  v.  fFest- 
moreland,  and  Rex  v.  Blackawton,  do  not  af- 
fect the  present.  What  was  said  there  as  to 
the  form  of  the  notice,  was  said  obiter.  There 
is  no  decision  against  this  applicant  who  is 
now  called  on  to  go  through  a  form  which  the 
statute  itself  does  not  prescribe.  But  it  is  quite 
clear  that  the  recorder  here  ought  to  have  res- 
piled  the  appeal.  Rex  v.  fFilts  JusticesS  [Mr. 
Justice  Coleridge. — The  clause  there  supposes 
the  case  of  there  not  being  a  reasonable  notice, 
and  then  gives  the  sessions  power  to  adjoiim.] 
But  Mr.  Justice  Bay  ley  distinctly  states,  4hat 
having  received  the  appeal,  it  was  competent 
to  the  justices  to  adjourn  it. 

Lord  DeniNon,  C.  J. — All  this  discussion 
might  have  been  avoided  by  the  slightest 
pains.  There  must  be  a  notice  of  appeal.  The 
act  does  not  dispense  with  that.  By  saying 
that  he  is  a  party  aggrieved,  the  complainant 
could  at  once  get  relief  from  the  sessions.  We 
must  see  whether,  on  the  construction  of  this 
act,  with  relation  to  that  one  to  which  it  refers, 
this  practice  ought  to  be  strictly  adhered'  to. 
We  must  look  into  these  acts. 

The  Court  took  time  to  consider. 

Lord  Denman,  C.  J.,  on  a  subsequent  day 
said,  in  this  case  we  have  ^ven  great  con- 
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sideration  to  the  arguments  that  have  been  pre- 
sented to  usy  and  our  opinions  have  somewhat 
differed  at  different  times ;  but  the  result  of 
our  deliberations  now  is,  that  we  can  put  no 
other  meaning  on  the  words  of  the  statute  but 
that  which  Lord  Tenterden  and  Mr.  Justice 
Bayleif  have  put  in  the  cases  which  were  cited 
to  us  in  the  course  of  the  argument.  We 
must  therefore  hold  that  this  notice,  which  docs 
not  state  that  the  party  was  a  party  aggrieved, 
is  on  that  account  insufficient.  I  state  this 
opinion  with  some  degree  of  regret  in  the  pre- 
sent case,  but  that  regret  is  diminished  by  the 
consideration  that  the  statement  for  the  ^vant 
of  which  this  notice  is  liable  to  objection, 
might  have  been  very  easily  made,  and  in  all 
subsequent  cases  can  be  easily  introduced. 
The  result  is  that  the  rule  must  be  discharged. 
Rule  discharged  --The  King  v.  The  Re- 
corder of  Poole,  T.  T.  Ift37.    K.  B.  F.  J. 

%Sxi^t  9Senc|)  9rscttce  Ciiittt 

PROOF  OF  BERVICB  OF  RULE  NISII. 

An  affidavit  stating  a  rule  nisi  to  compute  to 
hdve  been  left  in  the  letter  box  of  the  de- 
fendant's ctiambers,  andtehich  the  deponent 
ttag  a/tertrards  informed  by  a  person  rest* 
dent  in  the  chambers,  was  forwarded  to  the 
defendant,  is  sufficient  to  entitle  the  plain- 
tiff to  make  the  rule  absolute. 
Alexander  applied  to  make  a  rule  to  com- 
pute principal  and  interest  on  a  bill  of  ex- 
change absolute  on  an  affidavit  of  service.    The 
affidavit  stated  that  the  rule  nisi  bad  been  left 
in  the  letterbox  at  the  chambers  of  the  de- 
fendant, no  one  being  there  to  receive  it.    On 
the  next  day  inquiries  were  made  of  a  person 
resident  in  the  chambers,  and  he  said  that  he 
had  found  the  rule,  and  had  sent  it  to  the  de- 
fendant. 

fFilliains,  J. — ^I  think  that  the  service  la  aof- 
ficient. 

Rule  absolute. — Carew  v,  fFinslow^  E.  T. 
18d7.    K.  B.  P.  C. 


AFFIDAVIT  OF  MBR1T8.-— DBPOIUNT. 

The  deponent  to  an  affidavit  of  merits,  pro- 
duced in  order  to  set  aside  interlocutory 
judgment,  must  be  the  defendant,  his  attor- 
ney or  agent,  or  must  be  shewn  to  have 
had  the  management  of  the  cause. 

•/.  Jervia  had  obtained  a  rule  nisi  for  setting 
aside  interlocutory  judgment,  regularly  signed 
in  this  cause,  on  payment  of  costs,  oa  an  affi- 
davit of  merits ;  and 

R.  y.  Richards  now  shewed  cause.  The  per« 
son  by  whom  the  affidavit  was  made  descnoed 
himself  as  the  clerk  to  the  defendant's  attorney, 
but  it  was  contended  that  this  dad  not  suffi* 
cieutly  shew  that  he  was  acquainted  with  the 
case  to  entitle  the  defendant  to  have  jadgment 
set  aside  on  the  grounds  alleged  in  the  affi- 
davit. In  Morris  v.  Hunt,  I  Chic.  Bm^  97,  it 
was  held,  that  an  affidavit  of  merits  mutt  be 
made  by  the  defendant,  his  attorney,  or  agent ; 
but  even  if  the  Court  would  not  now  be  so 
strict,  it  should  at  least  have  been  shewn  that 
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ezpence  will  lie  on  its  proof.  All  the  future 
stages  of  the  proceedioga  will  be  conducted  by 
the  defendant,  and  the  rule  must  be  absolute 
for  the  redelivery  of  the  pottea  to  the  officer. 

Busanquei,  J. — ^The  defendant  has  lubstan- 
tially  succeeded,  and  the  poitea  should  not  have 
been  delivered  to  the  plaintiff. 

Rule  absolute.— iS/tfii/e^  ?.  Lonff,  E.  T.  1837. 
C.  P. 


the  deponent  had  conducted  the  cause^  or  that 
he-was  acquainted  with  its  merits,  otherwise  he 
appeared  to  be  a  mere  stranger  to  the  whole 
matter. 

J.  Jervis  submitted  that  it  was  sufficiently 
clear  from  the  affidavit,  that  the  deponent  had 
lieen  concerned  in  conducting  the  cause,  and 
the  spirit  of  the  rule  was  therefore  complied 
with.  The  affidavit,  at  all  events,  might  be 
amended  and  resworn. 

R^iiUnma^  J.  said  that  the  usual  course  in 
lach  cases  was  for  the  affidavit  to  be  made  by 
the  defendant,  his  attorney,  or  agent,  or  by 
some  other  person  who  was  sufficiently  ac- 
f]U{unted  with  the  merits  of  the  case  to  enable 
him  to  awear  to  the  necessary  allegations. 
Here  there  was  no  descriution  of  the  deponent, 
further  than  that  he  was  tne  clerk  to  the  defend- 
ant's attorney.  There  was  no  allegation  that 
he  was  the  managing  clerk,  or  even  that  he  was 
acquainted  with  the  merits  of  the  cause.  The 
affidavit  therefore  was  insufficient,  and  the 
Court  wonld  not  suffer  it  to  be  resworn ,  because 
that  would  be  holding  out  encouragement  to 
persons  to  draw  their  affidavits  carelessly.  The 
rule  must  be  discharged,  and  with  costs.    . 

Rule  discharged. — Rowboiham  v.  Dupree, 
E.T.  1837.    K.B.P.  C. 

Cdmmdn  pirsiif. 

P08flK88ION  OF  THK  P08TKA. 

In  irespoMS  the  defendant  having  pleaded  Not 
GttUij^,  that  the  phmtiff  wot  not  poueteed  of 
th9  Wasr ,  and  a  right  uf  wap,  and  the  plain- 
tijf  having  recovered  1*.  damages  on  the 
two  firet  isiuet,  hut  the  defendant  having 
gained  a  verdict  on  the  latt  iisue,  the  latter 
is  entitled  to  the  potsesiion  of  the  pottea. 

lAtdlow^  Serjeant,  shewed  catised  against  a 
rule  obtained  by  Talfourd,  Serjeant,  for  the 
delivery  of  the  pottea  in  this  cause  to  the  de- 
fendant.   The  action  was  in  trespass,  and  was 
brott^t  against  the  defendant  for  breaking  and 
entering  the  plaintififs  close,  and  the  defendant 
pleaded,  first.  Not  Guilty ;  secondly,  denying 
that  the  plaintiff  was  possessed  of  the  close ; 
and,  thirdly,  a  right  of  way.    At  the  trial  the 
plaintiff  obtained  a  verdict  on  the  two  first 
issues,  with  l^r.  damages;  and  a  verdict  was 
given  for  the  defendant  on  the  last  issue.    The 
pottea  had  been  handed  over  to  the  plaintiff, 
and  the  present  application  was  in  consequence 
made  on  the  ground  that  the  defendant  had 
substantially  succeeded  in  the  action.     The 
rule,  however,  it  was  submitted,  must  be  dis- 
charged, as  the  plaintiff  having  recovered  da- 
mages, strictly  speaking,  was  entitled  to  the 
possession  of  the  pottea.    The  question  as  to 
whether  the  plaintiff  was  entitled  to  those  da- 
mages, the  issue  on  the  right  of  way  having 
been  found  against  him,  was  one  in  wuich  the 
Court  could  not  now  interfere. 

Tiadal,  G.  J. — ^The  first  and  second  issues 
were  badde  the  merits  of  the  case,  the  real 
question  being  the  right  of  way.  U^on  that 
point,  it  must  be  seen,  the  defendant  will  be  en- 
titled to  receive  costs,  for. the  great  burden  of 


CjTc^equer. 


RETURN  OF  8HBRIFF. — LACHES. 

TTie  therif  having  returned  that  he  had  levied 
the  defendant's  goodt  under  a  fieri  facias, 
it  precluded  from  excusing  himself  ftrom 
paying  over  tht  money  to  the  pluintijff.  Op 
tliwing  that  the  defendant  had,  at  the  time 
of  hit  Uvy,  made  an  applicatio'i  for  his 
discharge  to  the  Insolvent  Court,  and  had 
since  been  discharged,  the  sheriff"  having 
had  notice  of  the  application  of  the  defen- 
dant, before  he  made  his  return. 

Hance  had  obtained  a  rule,  calling  on  the 
Sheriff  of  Shropshire  to  shew  cause  why  he 
should' nol  pay  to  the  plaintiff  the  amoimt 
which  he  had  levied  tm  the  goods  of  the  defen- 
dant, under  a  writ  of  fieri  facias,  issued  on  the 
I8th  January.  It  appeared  that  the  goods 
had  been  levied  on  the  27th  January.  On  the 
21st  February  the  sheriff  was  ordered  to  re- 
turn the  writ;  and  on  the  1st  March  he  re- 
turned that  he  had  levied  goods  to  the  amount 
of  14/.  0*.  7d. 

IV.  H.  fVatson  shewed  cause,  and  stated, 
that  oil  the  4th  Februarv  the  sheriff  received 
notice  from  the  defendant  that  he  had  peti- 
tioned the  Insolvent  Debtor's  Court  fur  hit 
discharge  on  the  25th  November  before,  and 
subsequently  on  the  8ih  April^he  was  dis- 
charged. At  the  time  therefore  of  the  return 
to  the  writ,  the  defendant  had  a  defeasible 
title  to  the  goods,  which  was  defeated  by  hit 
subsequent  discharge.  It  appeared  from  the 
cases  of  Brydges  v.  fValford.  6  iM.  &  S.  42; 
and  Clutterbuck  v.  Jones,  16  East.  78,  that 
where-the  sheriff  had  returned  fieri  feci,  and 
the  defendant  afterwards  became  bankrupt, 
the  sheriff  was  not  bound  to  pay  over  the 
money. 

Parke,  B. — It  might  have  lieen  ascertained 
on  application  at  the  Insolvent  Court,  that  the 
defendant  had  assigned  his  goods  to  the  pro- 
visional assignee. 

IF.  H.  fratton. — ^That  assignment  was  only 
conditional,  and  unless  the  property  of  the 
goods  remained  in  the  assignee,  the  (lefendant 
had  a  title  which  might  have  been  made  abso- 
lute by-^be  Court  refusing  to  grant  his  dis- 
charge. It  would  ho  a  hard  case  on  the  sheriff 
to  make  this  rule  absolute,  as  he  wotild  have 
to  pay  the  money  twice. 

Hance  submitted  in  support  of  his  rule,  that 
the  sheriff  was  concluded  by  his  return.  Be- 
sides, he  shewed  on  his  owii  affidavit  that  be- 
fore the  return,  he  had  received  notice  of  the 
defendant's  application  to  the  Insolvent  Court. 
It  WM  his  duty  to  have  applted^or  an  enlarge- 
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ment  of  the  time  for  the  return  ;  but  as  he  had 
been  ^ilty  of  negligence,  the  Court  would  not 
interfere  to  relieve  him. 

Parke,  B. — The  present  position  of  the  she- 
riff arises  entirely  from  his  own  ne^ligfencc,  or 
the  Court  mif^bt  have  been  disposed  to  assist 
him.  In  this  respect  the  present  case  is  dif- 
ferent from  those  which  have  been  cited.  The 
sheriff  has  had  plenty  of  opportunity  of  ascer- 
taining the  real  position  of  the  defendant,  by 
searching  the  Insolvent  Court,  liut  he  neglected 
to  do  so,  and  he  must  now  be  concluded  by 
his  return. 

Rule  absolute  without  costs. — Tidd  y.Smiih 
the  Younger, E.  T.  1837— Excheq. 


PLEADING. — VENIRE  DE  NOVO. — WHBN 
GRANTED. 

Several  breaches  being'  assigned  in  the  de- 
claration, some  of  which  are  bad,  and  the 
jury  having  given  a  general  verdict,  the 
Court  ttill  not  arrest  judgment,  but  will 
grant  a  venire  de  novo. 

This  was  an  action  of  assumpsit,  and  ia  the 
declaration  the  following  facts  were  alleged : 

That  the  defendant  was  about  to  quit  a  farm, 
which  he  held  of  the  plaintiff,  at  Michaelmas, 
and  that  he  undertook  to  see  him  pud  by  the 
incoming  tenant,  five  shillings  an  acre  for 
dressing  the  fallow  for  the  first  ploughing,  and 
three  shillings  an  acre  for  every  other  plough- 
ing, as  well  as  two  shillings  an  acre  for  draw- 
ing the  land ;  that  it  was  agreed  that  the  de- 
fendant should  be  paid  for  the  grass  seeds 
already  sown  in  the  ground,  and  one  shilling 
a  load  for  dung  when  driven  on  the  land ;  and 
that  if  the  incoming  tenant  should  desire  to 
purchase  the  clover,  hay,  or  any  meadow  hay, 
a  vsJuer  8hon),d  be  appointed  by  each,  and  the 
com  was  also  to  be  bought  at  a  fair  valuation. 
That  the  agreement  being  so  entered  into,  a 
negociation  was  commenced  between  the 
plaintiff  and  defendant  for  the  retaking  of  the 
form,  and  that  the  pluntiff  agreed  to  let  it  to 
the  defendant  from  the  following  Michaelmas 
as  a  yearly  tenant,  for  180/.,  and  1/.  10^.  land 
tax,  provided  the  defendant  could  find  suffi- 
cient sureties  for  the  payment  of  the  rent.  It 
was  also  agreed  that  the  defendant  on  quitting 
the  farm  should  not  carry  away  any  straw, 
threshed  or  unthreshed,  nor  any  dung,  the 
produce  of  the  farm,  at  that  time  on  the  larm. 
Mutusd  promises  were  then  averred,  that  the 
defendant  became  a  yearly  tenant  from  1 83Sf  to 
1834,  on  the  terms  mentioned,  and  that  the 
plaintiff  was  ready  to  perform  all  the  stipula- 
tions in  the  first  agreement  mentioned,,  and 
that  the  incoming  tenant  was  desirous  of  pur- 
chasing the  clover  and  meadow  hay  and  com 
of  the  defendant,  and  that  the  plaintiff  was 
ready  to  appoint  a  valuer,  and  requested  the 
defendant  also  to  fix  on  some  person  to  value 
it,  and  to  sell  it  to  the  incoming  tenant  on  the 
terms  laid  down  in  the  agreements.  Then, 
among  other  breaches  assigned,  it  was  alleged 
that  the  defendant  '*  threatened  "  to  carry  away 
from  the  farm  the  dung,  the  produce  of  the 


farm,  and  dispose  of  it,  unless  100/.  were  paid 
for  the  same  by  the  incoming  tenant;  and 
that  the  latter  whs  compelled  to  pay  100/.  to 
prevent  the  dung  from  being  cairied  away, 
and  also  that  the  defendant  threatened  to  carry 
away  the  dung  unless  divers  sums,  exceeding 
one  shilling  a  load  were  paid  him ;  and  also 
that  the  defendant  threatened  to  commit  fur. 
ther  waste,  if  the  incoming  tenant  did  not  pay 
him  20/.,  and  that  the  latter  was  compelled  to 
pay  that  sum.  The  defendant  pleaded,  travi^. 
sing  all  the  breaches,  and  issue  was  thereupoo 
joined.  The  cause  was  tried  before  Pntleton, 
J.,  at  the  Pembrokeshire  summer  assizer,  la 
1835,  and  a  general  verdict  was  found  for  the 
plaintiff  on  all  the  breaches,  with  20/.  damages. 

Evans  obtained  a  rule  to  arrest  the  jad^. 
ment  on  the  ground  that  the  breaches  abore 
referred  to  were  bad,  and 

E.  y,  Evans,  and  Leach,  now  shewed  cause. 
The  remedy  claimed  by  the  defendant  was  not 
such  as  he  was  entitled  to.  Admittin|r  the 
breaches  to  be  bad,  he  could  have  a  tcnm  de 
novo  only,  and  not  an  arrest  of  judgment. 
"  When  the  jury  give  general  damages  oa  a 
declaration  consisting  of  several  counts,  and  it 
afterwards  appears  that  one  or  more  of  them  u 
defective,"  was  one  of  the  cases  pointed  out  Id 
Tidd's  Practice,  922,  in  which  a  venire  denm 
was  grantable.  Eddvwes  v.  Hopkins,  Doug. 
377 ;  Grant  v.  Asile,  Doug.  722 ;  ^ngU  t. 
Alexander,  3  Bing.  359 1  Richardson  v.  3MM, 
7  Bing.  119;  and  Day  v.  Robinson,  1  AdoI.& 
Ellis.  554,  were  all  to  the  same  point.  In  7>^ 
vor  V.  fFall,  1  T.  R.  151,  it  was  true,  the  Court 
refused  a  venire  de  novo,  and  arrested  the  judg- 
ment. 

Parke,  B. — Bui  that  was  because  the  Court 
of  error  could  not  award  a  venire,  when  the 
proceedings  had  commenced  in  an  inferior 
Court. 

Evans,  in  support  of  his  rule,  pointed  out 
Holt  V.  Scholejield,  6  T.  R.  691,  as  a  distinct 
authority  in  favour  of  his  application.  SlcHf- 
more  v.  Thislleton,  6  M.  &  S.  9,  was  also  to 
the  same  effect.  Eddowes  v.  Hopkins,  ^ms  u 
application  to  amend  the  entry  of  the  verdict, 
by  the  notes  of  the  judge,  and  all  the  other 
cases  were  in  the  Court  of  Error. 

Parke,  B.,  sud  that  the  case  must  go  down 
again.  The  Court  knew  well  that  the  defeo- 
dant  had  been  guilty  of  all  the  breaches,  but 
could  not  tell  to  what  amount  on  each.  The 
case  of  Holt  ▼.  Scholefield  mast  be  held  to  be 
overruled  as  to  this  point ;  and  if  the  Court  of 
Error  had  the  power  to  grant  a  venire,  of  a 
certainty  a  Court  with  original  jurisdiction 
could  also  do  so.  The  rule  must  be  ahsolute 
for  a  venire  de  novo,  unless  the  parties  could 
come  to  some  arrangement. 

Jlderson,  B.,  pointed  out  that  in  Holt  t. 
Scholefield,  although  Grant  v.  jostle  was  re- 
ferred to,  this  point  was  not  argued,  but  the 
chief  point  \vas  the  sufficiency  of  the  declara- 
tion. 

Rule  accordingly. — Leach,  esq.  v.  Tkomt, 
E.  T.  1837.— Excheq. 
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15M  Juiy. 
Lords  Justices. 
Tithes  Commutation. 
Attornevs  and  Solicitors. 
Sheriffs' Fees. 
Coroners'  Expenses. 
Coroners  (Durham). 
Reference  to  Acts  Mistakes. 
Secular  Jurisdiction  of  York  and  Ely. 

17th  July. 

Dills  of  Exchange. 

Municipal  Corporations  (England). 

Municipal  Borough  Rates. 

Letters  Patent  to' Trading  Companies. 

Forgery. 

Offences  against  the  Person. 

Burglary  and  stealing  in  a  Dwelling. 

Robbery  and  stealing  from  the  Person* 

Piracy. 

Burning  or  destroying  Buildings  and  Ships 

Transportation  for  Life. 

Punishment  of  Death. 

Central  Criminal  Court. 

Clerks'  of  the  Peace  Documents. 


Hauit  nf  ^tixtii. 

BILLS  POSTPONBO. 

Local  Courts. 
Education  and  Charities. 
Plttralicies  Prevention. 
Residence  of  Clergy. 
Judges  OpinioDD. 
Irish  and  Scotch  AflBdavits. 


Igotttfe  of  Commonir. 

BILLS  POSTPONBD. 

Local  Courts. 
Abolishing  Gnind  Juries. 
Amending  the  Marriage  Act. 
Qualification  of  Members. 
Mortgages  on  Ships. 
Law  of  Costs  and  General  Issue. 
Powers  of  Iiish  Tenants  for  Life. 
Repealing  Septennial  Act. 
Judges'  Power  to  Commit. 
Oontrorerted  Elections. 
Law  ef  Patents. 
Freemens'  Admission. 
Bribery  at  Elections. 
Registration  of  Voters. 
Prisons  Regulations. 
Recovery  of  Tenements. 
Residence  of  Clergy. 
Public  Records. 
Highway  Rates. 
Inclosure  Awards. 
ParliameiitBry  Electors. 


NOTICES  OF  MOTIONS  FOR  THE  NEXT  SES- 
SlON  OF  PARLIAMENT. 

To  abolish   Impribonment   for   Debt,  unless 
such  Bill  should  originate  in  the  House  of 

Lords Attorney  General. 

For  Regulation  of  Copyhold  Tenures. 

Attorney  General. 
Repeal  of  the  Usury  Laws  -.  .  Dr.  Bowring. 
Repeal  of  the  Poor  Law  Amendment  Act. 

Mr.  Fielding, 
Rating  of  Tenements     .    .    .    Mr.  8anfora. 


DISSOLUTION  OF  PARLIAMENT. 

Parliament  was  prorogued  by  the  Queen  in 
person  on  Mondav  last,  the  17th  instant,  and 
was  on  the  same  aay  dissolved.  As  usual,  we 
pass  by  all  political  matters,  and  record  in  our 
pages  the  follouing  passages  from  the  address 
of  the  Speaker  of  the  House  of  Commons,  re- 
lating to  the  alteration  in  the  Law  of  Wills 
and  the  Criminal  Law^the  only  topics  of  a 
legal  nature  which  were  adverted  to : 

^We  have  passed  an  act  establishing  simple 
and  definite  rules  for  the  execution  of  wills. 
This  measure,  we  confidently  expect,  will  be 
found  to  be  most  beneficial,  and  will  be  re- 
ceived with  satisfaction,  because  it  tends  to 
promote  concord  and  happiness  among  a  large 
portion  of  the  community,  by  giring  certainty 
and  security  to  the  transmission  of  property. 

"  The  mitigation  of  the  severity  of  the 
criminal  law  has  engaged  our  most  serious 
attention,  and  we  have  materially  diminished 
the  number  of  cases  in  which  capital  punish- 
ment is  to  be  inflicted.  In  framing  these 
measures  we  have  proceeded  with  the  benefit 
of  experience,  which  has  shown  that  those 
punishments  alone  are  effectual  which  carry 
with  them  a  large  portion  of  public  sympathy 
and  feeling,  and  we  cordially  rejoice  that  we 
have  so  far  been  able  to  give  effect  to  those 
wise  and  humane  principles  of  criminal  legis- 
lation which  have  oeen  generallv  diffused  and 
approved.  We  entertain  a  confident  hope  that 
our  efforts  to  mitigate  the  severity  of  tne  law 
will  this  day  be  sanctioned  by  vour  Majesty's 
approbation,  and  hereafter  by  the  judgment  of 
an  enlightened  and  grateful  people." 

From  her  Majesty's  Speech  we  are  entitled 
only  to  make  the  following  selection : 

''Although  your  labours  have  been  un- 
expectedly interrupted  by  the  melancholy 
event  which  has  taken  place,  I  trust  that  they 
wiH  have  the  beneficial  effect  of  advancing  the 
progress  of  lepslation  in  a  new  Parliament.  1 
perceive  with  satisfaction  that  you  have  brought 
to  maturity  some  useful  measures,  amongst 
which  I  regard  with  peculiar  interest  the  amend- 
ment of  the  criminal  code  and  the  reduction  of 
the  number  of  capital  punishments.  I  hail  this 
mitigation  of  the  severity  of  the  law  as  an  au- 
spicious commencement  of  my  reign." 
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MISCELLANEA. 

anribnt  oppickr8  on  thx  plba  8idb  op  thb 
qubbn'8  bench. 

The  Act  I  Victoria,  c.  30,  haviog  enacted 
that  certain  offices  in  the  Courts  of  Common 
Law  shall  be  abolished,  and  a  more  effective 
and  uniform  establishment  formed,  it  may  be 
useful  to  notice  the  several  officers  of  Court, 
and  their  dtities,  as  anciently  described.  They 
are  as  follows : — 

"  First  in  order  comes  the  office  of  Chief 
Clerk,  who  is  stiled  in  the  records  of  the  court, 
CapttatU  clericut  dtttnini  regU  adplfteiia  in  cu- 
ria  ipaiut  domini  regis  coram  ipso  rege  irrotU' 
land,  astignatus,  (that  is,  chief  clerk  of  the  lord 
the  king,  assigned  to  inroU  pleas  in  the  court 
of  the  king  hicnself,  before  the  king  hin^self } 
His  duty  is,  first,  to  issue  out  all  the  process  of 
the  court  on  the  plea  side,  or  in  causes  between 
party  and  party,  where  the  proceedings  are  by 
bill  s  secondly,  he  is  to  attend  the  court  where- 
ever  the  same  is  held ;  thirdly,  to  record  and 
enter  the  rules  and  orders  of  the  court;  fourthly, 
to  inroll  the  pleadings  and  judgments  of  the 
court ;  fiftlily,  to  file  posteas  and  writs  of  error, 
and  all  special  and  common  bails;  sixthly,  to 
keep  remembrances  of  all  writs  and  records  of 
judgments,  and  to  do  such  acts  bv  himself  or 
substitutes  as  are  hereinafter  mentioned.  The 
chief  clerk  formerly  attended  and  sat  in  the 
court." 

The  several  officers  appointed  by  and  under 
the  chief  clerk,  are : — 

"  First,  the  Secondary,  or  deputy  to  the  chief 
clerk,  is  verbally  appointed  by  the  chief  clerk. 
His  dutv  is  to  assist  the  chief  clerk  in  the  execu- 
tion of  his  office,  by  attending  the  court  wher- 
ever  the  same  is  held ;  and  after  the  rising  of  the 
court,  he  attends  at  his  office  in  the  Temple  every 
afternoon  in  term  time,  and  every  morning  and 
afternoon  in  the  vacation,  to  sign  iudgm^nts, 
and  to  examine  all  matters  referred  to  him  by 
the  courts  and  to  make  his  report  thereon  to  the 
court;  to  tax  costs  and  attorneys  bills  when 
referred  to  him  ;  to  take  the  acknowledgment 
in  court  of  all  deeds  to  be  iorolled,  all  bails 
justified  in  court,  affidavits  sworn  in  court ;  and 
to  charge  the  marshal  with  the  custody  of  all 
persons  brought  into  court  by  habeas  corpus ; 
to  swear  attorneys  in  open  court,  and  cause 
their  admissions  to  be  ioroUed ;  to  discharge 
recognizances  of  bail  upon  the  defendant's  sur- 
render  to  the  custody  of  the  marshal ;  to  nomi- 
nate special  juries ;  to  record  the  verdicts  of 
the  juries  upon  trials  at  bar;  to  draw  up  spe- 
cial  verdicts  found  upon  such  trials,  and  to 
make  certificates  of  all  judgments  to  be  regis- 
tered in  the  counties  of  Middlesex  and  York. 
By  rule  or  order  of  court  made  in  Easter  term, 
5  Jac.  1,  he  has  the  custody  of  all  money  paid 
into  court,  and  for  keeping  thereof  is  puid 
twenty  shillings  for  every  hundred  pounds^  and 
after  that  rale  for  every  greater  or  lesser  sum ; 
and  for  every  sum  under  ten  pounds  he  is  paid 
two  shillings.  But  this  duty  is  now  performed 
by  the  signer  of  the  writs,  as  his  deputy. 

'*  Secondly,  the  Clerk  of  the  Rules,  holds  his 
place  for  life,  by  appointment  in  writing  under 


the  hand  and  seal  of  the  chief  clerk .  Hit  dnty  is 
to  attend  the  court,  and  take  minutes  of  the 
rules  and  orders  made  by  the  court  in  civil  ac- 
tions between  party  and  party,  and  to  draw  up 
the  same,  and  mafce  copies  thereof  when  re- 
quired ;  and  to  file  and  copy  all  petitions  and 
affidavits  on  the  civil  side,  and  to  ao  such  other 
business  as  he  is  ordered  to  do  by  act  of  parlia- 
ment, or  by  the  court. 

"Thirdly,  the  Clerk  of  the  Papers  (till  lately 
there  were  two  clerks  of  the  papers)  idio  holds 
his  office  by  writing  under  the  hand  and  seal  of 
the  Chief  Clerk  for  life.    He  attends  Che  court 
at  Westminster  every  day  during  the  sitting 
thereof,  and  at  his  office  every  afternoon  in 
term  time ;  he  reads  the  rules  of  court,  affida- 
vits,  records,  deeds,  libels,  suggestions^  and 
other  matters  on  the  plea  side  of  the  court.   All 
special  pleadings  on  tne  pleas  side  of  the  court  in 
causes  by  bill,  are  left  with  the  clerk  of  the  pa- 
pers, who  makes  copies  of  such  special  pleadings* 
and  when  issue  is  joined  thereon,  makes  up  the 
same  into  paper  books,  and  sets  down  all  causes 
to  be  argued  in  court  on  writs  of  error  and  de- 
murrers, or  other  special  matters,  and  delivers 
coj^ies  thereof  to  the  judges.    This  officer  also 
claims  the  copying  of  all  special  pleadings,  and 
making  up  the  paper  books^  where  the  pro- 
ceedings are  by  original  writ ;  and  in  Michael- 
mas term  1734,  the  court  determined  the  right 
with  him  ;  but  he  had  anciently  nothing  to  do 
in  6uch  cases.    By  several  orders  of  court  made 
in  Trin.  2  Jac.  1,  Trin.  16  Car.  2,  and  Mich. 
2  W.  &  M.,  no  attorney,  or  clerk  attending 
here  in  court,  shall  deliver  to  any  attorney  or 
clerk  attending  here  in  court,  or  to  any  other 
person,  or  shall  receive  from  any  attorney,  or 
clerk  attending  here  in  court,  or  trom  any  other 
person,  any  special  plea  that  oufriit  to  be  put 
into  the  office  of  the  clerk  of  tne  papers,  or 
copy  of  the  same  plea,  before  the  plea  u  pot 
into  the  office  of  the  clerk  of  the  papers ;  and 
such  copy,  after  the  plea  Is  put  in,  snail  be  made 
bv  a  clerk  attending  in  the  said  office  of  the 
clerk  of  the  papers,  and  signed  with  the  hand 
of  one  of  the  clerks  there  attending :  penalty 
for  the  first  offence  ten  shillings,  to  be  paid  to 
the  box  for  the  use  of  the  poor ;  for  the  se- 
cond offence  twentv  shillings,  and  for  the  third 
offence  to  be  expelled  the  court. 

"  Fourthly,  the  Clerks  of  the  Dockets^  com- 
mitments, and  satisfactions,  holds  his  office  for 
life,  by  appointment  under  the  hand  and  seal 
of  the  chief  clerk.  He  makes  and  keeps  an 
alphabetical  docket  of  the  judgments,  and  all 
other  entries  upon  record  in  the  said  court,  on 
the  plea  side,  and  enters  commitmenta  and  sa* 
tisfactions. 

( To  be  continued.) 

THE  EDITOR'S  LETTER  BOX. 


The  Letters  of  "Legalis;"  W.  A. ;  and 
B.  \V.  H.  shall  be  inserted. 

The  Queries  of  H.  P.  W.;  P.  F.  i  and 
"  A  Subscriber,"  have  been  received. 

We  thank  "  An  Old  Subscriber"  for  his  sug- 
gestion, and  will  follow  it  as  speedily  as  prac- 
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att0rnbt8  and  solicitors. 
]  Victoria,  c.  56. 
It  "Will  be  observed,  that  the  most  impor- 
taot  dause  in  the  following  aict,  is  that  by 
which  attorneys  and  solicitors,  admitted  of 
one  Court,  are  enabled  to  practise  in,  and 
recover  costs  for  business   transacted  in 
other  Courts.     The  terms  of  the  clause  are, 
however,  rather  peculiar  :   the  first  part  of 
it  relates  only  to  the  Courts  of  Law,  whilst 
the  latter  includes  also  the  Courts  of  Equity. 
By  the  2  Geo.  2,  c.  23,  s.   10,  attorneys 
or  solicitors  admitted  in  any  one  of  the 
Courts  of  Law  or  Equity  might,  with  the 
$onseni  in  writing  of  an  attorney  of  any  of 
the  other  Courts  at  Westminster,  practise 
in  such  Court  although  not  admitted  of  that 
Court.    By  the  new  act,  it  appears,  that  no 
oonseixt  is  now  necessary :  it  being  expressly 
provided  by  the  4th  section,  that  any  per- 
son duly  admitted  an  attorney  of  one  of  the 
Courts  of  Law  may  practise  in  any  other 
of  the  Courts  of  Law,  although  he  may 
not  have  been  admitted  an  attorney  thereof. 
We  then  come  to  the.  second  put  of  the 
clause,  which  provides  that  no  person  being 
duly  admitted  an  attorney  or  solicitor  in 
any  of  the  Courts  of  Law  or  Equity,  shall 
be  prevented  from  recovering  the  amount  of 
any  costs  which  would  otherwise  have  been 
due  to  him  by  reason  of  his  not  being  ad- 
mitted an  attorney  or  solicitor  of  the  Court 
in  which  such  costs  shall  have  been  incurred. 
The  first  part  of  the  clause,  it  will  be  ob- 
served, expressly  authorises  an  attorney  of 
one  of  the  Courts  of  Law  to  practise  in 
another ;  but  this  latter  part  does  not  au- 
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thorise  a  solicitor  so  to  practise  in  Equity,  yet 
it  enables  him  to  recover  his  costs.     It  haa 
been  several  times  decided,  that  a  country 
solicitor,  though  practising  in  the  name  of 
a  London  agent  who  was  admitted  in  Chan- 
cery,   cannot   recover  any  costs  in  that 
Court.*    By  the  above  clause,  it  is  dear 
that  such  costs  may  now  be  recovered  ;  but 
it  seems  that  the  attorney  cannot  practise 
in  his  own  name,  but  must  use  the  name  of 
a  solicitor  who  is  on  the  roll  of  the  Contt 
of  Equity.    We  do  not,  however,  see  the 
necessity  of  that  form  of  proceeding,  as  the 
new  act  expressly  provides,  that  the  attor- 
ney or  solicitor  shall  be  subject  to, the  ju« 
risdiction  of  the  Court  as  fully  as  if  admitted. 
The  3d  clause  settles  the  fees  to  be  paid 
on  examination  and  admission  of  attorneys 
and  solicitors.    The  fees  hitherto  paid  for 
admission  in  the  three  Common  Law  Courts 
amounted  generally  to  7/.  or  8/.,  though  a 
considerable  part  of  this  sum  was  not  de- 
manded ;  and  perhaps  the  whole  of  it,  with 
the  exception  of  Ic,  waa  illegal.    The  sum 
is  now  fixed  at  1/.  1«.  6d,  for  admission  in 
each  Court,  and  1/.  Off.  6d,  for  the  exami- 
nation, making  together  3/.  25. ;   and  as 
one  admission  is  suffident,  this  is  all  that 
need  in  future  to  be  paid.    The  fees  of  ad- 
mission in  Chancery,  remain  at  the  sum 
which  was  usually  paid  before  this  act,  viz, : 
1/.  17*. 

The  other  clause  of  the  act,  extending  to 
Graduates  of  the  London  and  Durham  Uni- 
versities the  privilege  which  belonged  to 
those  of  Oxford,  Cambridge  and  Dublin,  of 
being  admitted  as  attorneys  after  three 
years'  service  of  clerkship,  appears  to  ofier 
a  proper  inducement  to  persons  of  superior 


•  ffoeklfjf  v.  Bantock,  7  L.  O.  236 ;  2  M.  & 
K.  437;  Turner  v.  Ford,  11  L.  O.  116i  1  M. 
&  C.  1. 
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education;  but  it  is  queBtionable  whether 
the  groundwork  even  of  professional  know- 
ledge can  be  laid  in  less  than  five  years. 
That,  however,  must  be  the  risk  of  the  can* 
didate  himself. 

This  act,  which  passed  16th  July^  1837»  is  in- 
tituled, "  An  act  for  amending  several  acts  for 
the  regulation  of  attorneys  and  solicitors." 
It  recites  that  by  1  &  2  G.  4,  c.  48,  intituled 
"  An  act  to  amend  the  several  acts  for  the  regu- 
lation of  attorneys  and  solicitors,"  and  which 
was  afterwards  amended  by  3  G.  4,  c.  16,  inti- 
tuled, "  An  act  to  amend  an  act  made  in  the  last 
session  of  parliament,  for  amending  the  several 
acts  for  the  regulation  of  attorneys  and  solici. 
tors,"  provision  was  made  for  facilitating  the 
admission  of  graduates  of  the  universities  of  Ox- 
ford, Cambridge,  and  Dublin,  as  attorneys  and 
aolicitors  of  the  courts  of  law  and  equity,  in  man- 
ner and  upon  the  conditiom  in  the  said  acts 
mentioned ;  and  that  since  the  passhig  of  the 
said  recited  acts  a  bo<ly  politic  and  corporate 
by  the  name  of  the  University  of  Lomdon  has 
been  constituted  by  the  royal  charter  of  his 
late  Majesty  King  William  tine  Fourth,  dnd  an 
nniversicy  has  been  founded  and  established  in 
conaection  with  the  cathedral  church  of  Dur- 
ham, under  the  authority  of  2  &  3  W.  4^  c.  19, 
Pr.y  intituled,  "  An  act  to  enable  the  Dean  and 
Chapter  of  Durham  to  appropriate  part  of 
the  property  of  their  church  to  the  establish- 
ment ofan  university  in  connection  therewith, 
for  the  advancement  of  learning:"  and  that 
since  the  passing  of  the  said  last-mentioned 
act  a  royal  charter  of  incorporation  has  been 
granted  to  the  University  of  Durham;  and 
that  it  is  expedient  that  the  provisions  of  the 
said  first-recited  acts  should  l>e  extended  to 
graduates  of  the  said  universities  of  London 
and  Durham.  It  is  therefore  enacted  as  fol- 
lows : — 

Provisions  of  /hrmer  acts,  relating'  to  the 
admission  and  inrohnent  as  attorneys  of  Bache- 
lors of  Arts  or  Lttw  at  Oaford^  Cambridge,  and 
Dublin^  extended  to  Bachelors  of  Arts  or  Law 
, «/  the  Universities  of  Lftndon  and  Durham. — 
From  and  after  the  passing  of  this  act  all  the 
provisions,  regulations,  conditions,  and  restric- 
tions in  the  said  recited  acts,  or  either  of  them 
contained,  for  or  relating  to  the  admission  and 
inrolment  as  attorneys  and  solicitors  of  persons 
who  had  taken  or  shall  thereafter  take  the  de- 
gree of  bachelor  of  arts  or  bachelor  of  law  in 
any  of  the  universities  of  Oxford,  Cambridge, 
and  Dublin,  shall  extend  and  be  applicable  to 
the  admission  and  enrolment  as  attorneys  and 
solicitors  of  all  persons  who  shall  have  taken 
or  shall  take  the  dej^ree  of  Bachelor  of  Arts  or 
Bachelor  of  Law  either  in  the  said  university 
of  London  or  in  the  said  universitjr  of  Durham, 
as  fully  and  effectually  as  if  the  said  body  noli- 
tic  ani  corporate  called  the  university  of  Lon- 
don and  the  said  university  of  Durham  had 
been  respectively  constituted  and  founded  at 
the  time  ot  the  passing  of  the  said  acts,  and 
had  been  therein  named,  together  with  the  said 
'  uhfvcVsIties  of  Oxford,  Caiiibridge,  And  Dublin. 
(8.  I.) 


So  much  of  2  G,  2,  r.  23,  at  relatet  to  the 
fee  on  admiuion  of  attorneys,  repeaUd. — Re- 
citing that  by  2  G.  2,  c.  23,  intituled,  '*  An  act 
for  the  better  regulation  of  attornevs  and  so- 
licitors," it  is  enacted,  that  the  judges  of  the 
several  courts  of  Common  Law  therein  men- 
tioned, respectively,  or  any  One  or  more  of 
them,  shall,  before  they  shall  admit  any  per- 
son to  take  the  oath  therein  mentioned, 
examine  and  enauire,  by  such  ways  and 
means  as  they  shall  think  proper,  touching  his 
fitness  and  capacity  to  act  as  an  attorney ;  and 
that  the  Master  of  the  Rolls,  or  two  of  the  Mas- 
ters of  the  Court  of  Chancery,  shall  in  like 
manner,  befDre  he  or  they  shall  admit  aov 
person  to  take  the  oath  therein  mentioned, 
examine  and  enqmre  touching  his  fitness  and 
capacity  to  act  as  a  solicitor,  and  that  if  the  said 
judges  shall  be  satisfied  that  such  person  is 
duly  qualified  to  be  admitted  to  act  as  an  at* 
tomey,  and  the  said  Master  of  the  Rolls  or  two 
Masters  in  Chancery  shall  be  satisfied  that 
such  person  is  duly  qualified  to  be  admitted  to 
act  88  a  solicitor,  they  are  hereby  respectively 
authorised  to  administer  to  such  person  the 
oath  therein  mentioned,  and  to  admit  and 
enrol  him  as  an  attorney  or  solicitor  of  such 
court  respectively,  without  any  fee  or  reward, 
other  than  It.  for  adiiiinistering  sach  oath: 
And  reciting  that  other  fees»  grataideB,  and 
sums  of  money  beside  the  said  fee  of  It.  have 
been  in  practice  demanded  or  received  by  of- 
ficers  of  the  said  Courts  respectively;  and 
that  it  is  expedient  to  repeal  so  much  of  the 
said  last  recited  act  as  relates  to  the  fee  pay- 
able upon  such  admission,  and  to  make  other 
regulations  in  lieu  thereof:  And  that  r^ula- 
tions  for  ensuring  the  due  examination  otper- 
sons  to  be  admitted  and  inroUed  as  attomies 
or  solicitors  of  the  said  Courts  of  Common 
Law  and  Equity  have  been  made  or  approved 
by  the  Judges  of  the  said  Courts  respectively ; 
and  that  it  is  expedient  that  reasonable  and 
certain  fees,  in  lieu  of  those  now  demanded 
and  received  as  aforesaid,  should  be  paid  by 
the  persons  so  to  be  admitted  Hp«n  and  for 
such  examination  and  admission,  and  the  ex- 
penses incident  thereto:  it  is  enaeted,  that 
from  and  after  the  passing  of  this  act  so  much 
of  the  said  last-recited  act  of  the  second  year 
of  the  reign  of  King  George  the  Second  as 
relates  to  the  fee  payable  upon  such  admis- 
sions shall  be  and  the  same  b  hereby  r^ealed. 
(s.  2.) 

No  fees  on  examination  or  admiesion  ofaU 
tornetfs,  except  those  in  schedule, — From  aad 
after  the  passing  of  this  act  no  fees,  gratuities, 
or  sums  of  money  whatsoever,  other  than  the 
fees  or  sums  of  money  mentioned  in  the  sche- 
dule to  this  act  annexed,  shall  be  demanded 
or  received  by  anv  person  or  persoos  upon  the 
examination  or  admission  of  attorneys  or  soli- 
citors in  any  of  the  said  Courts  respectively, 
upon  any  pretence  whatsoever,  (s.  3.) 

Attorneys  or  solicitors  admitted  of  one  Court 
may  practise  in  and  recover  costs  for  business 
transacted  in  another. — ^Aay  person  who  shall 
have  been  duly  admitted  an  attorney  in  any  one 
of  her  Majesty  Courts  of  Law.  at  Westmi^ter, 


Digitized  by 


Google 


Changes  h  tke  Law. -^Notices  of  New  Books:  Greening's  Forms  of  PUadinge. 


219 


iliaQ  he  at  liberty  to  practise  in  any  other  of  i  ■  ^'Thc  nature  of  the  present  work  may  be 
Maieety'ft  Courto  of  Law  at  Westminster,  collected  from  the  title  pagre,  and  it  will  pro- 
bably be  thought  a  compilation  of  very  easy 
execution.  The  author  at  first  certainly  expec- 
ted it  would  be  so,  but  he  had  determined  on 
making  simplicity  of  arrangement  one  chief 
feature  In  his  plan,  and  he  discovered  in  tho 
progress  of  the  work  that  this  was  only  to  be 
attained  by  much  thought  and  consideration. 

It  will  be  observed  that  the  plan  is  to  di- 
vide the  declaration  into  three  parts,  the  com- 
mencement, the  count,  and  the  conclusion,  and 
that  the  various  forms  of  each  of  these  parts 
are  brought  together,  and  are  complete  in 
themselves,  so  as  to  avoid  the  necessity  of  fre- 
quent reference  from  one  part  of  the  book  to 
another  before  a  complete  form  of  either  can 
be  obtained,  which  is  not  only  the  cause  of 
much  trouble  but  of  constant  mistakes. 

In  prepairing  a  declaration  from  this  work» 
the  attorney  has  only  in  the  first  place  to  se- 
lect an  appropriate  commencement ;  secondly^ 
an  appropriate  count ;  and  thirdly,  an  appro- 
priate conclusion;  and  by  consulting  tho 
table  of  contents,  and  the  directions  given 
throughout  the  forms,  this  will  be  found  to  be 
a  work  of  no  difficulty. 

In  the  forms  of  counts  on  notes  and  bills 
piven  by  the  rule  of  Trinity  Term,  1  Will.  4., 
It  will  be  observed  that  sometimes  a  promise  if 
stated  in  the  count,  and  sometimes  it  is|  not, 
and  that  according  as  It  is  or  is  not,  one  or  the 
other  of  the  two  conclusions  given  by  the  same 
rule  must  be  used ;  this  has  not  unfrequently 
been  the  cause  of  errors  in  declarations  pre- 
pared in  attorneys*  offices,  for  in  many  instan- 
ces the  wrong  form  of  conclusion  has  beea 
used ;  the  consequence  of  which  has  been,  that 
the  declaration  has  alleged  no  promise  to  pay 
the  bill,  and  has  therefore  been  bad. 

To  guard  against  any  danger  of  this  kind,  a 
promise  is  alleged  in  every  case  in  assumpsit 
on  a  note  or  bill  in  the  count  itself,  instead  of 
leaving  the  allegation  to  be  made  in  the  conclu- 
sion. With  this  exception,  and  with  the  ex- 
ception of  introducing  the  words  **  which  pe- 
riod had  elapsed  before  the  commencement  of 
this  suit,"  instead  of  the  words  "  which  period 
has  now  elapsed/'  the  forms  given  by  the  rule 
alluded  to  have  been  followed,  and  the  general 
arrangement  of  the  present  work  is  in  the 
order  of  those  forms. 

Notes  will  be  found  appended  to  such  of  the 
forms  as  appeared  to  require  any  explanation, 
or  where  it  was  thought  that  any  really  useful 
information  connected  with  them  could  be 
given.  Parts  of  the  rules  of  Hilary  Term, 
4  W.  4,  are  given  as  notes  to  the  pleas,  they 
being  the  safest  guide  as  to  when  the  general 


her  Mijesty' 
although  he  may  not  have  been  admitted  an 
attorney  thereof ;  and  that  no  person,  having 
been  duly  admitted  an  attorney  or  solicitor  in 
any  of  her  Mijesty's  Coorts  of  Law  or  Equity 
at  Westminster,  shall  be  prevented  from  reco- 
vering or  receiving  the  amount  of  any  costs 
which  would  otherwise  have  been  due  to  him 
by  reason  of  his  not  being  admitted  an  attor* 
ney  or  solicitor  of  the  Court  in  which  such 
costs  shall  have  been  incurred:  Provided  al- 
ways, that  any  attorney  or  solicitor  practising 
in  any  Court  of  Law  or  Equity  shall  be  subject 
to  the  juris<Bctioii  of  sach  Court,  as  fully  and 
completely,  to  all  intents  and  purposes  what- 
ever, as  if  he  had  been  duly  admitted  an  attor- 
ney or  solicitor  of  such  Court.  (••  4.) 

j4oi  maif  be  altered  this  session. — That  this 
act  may  he  amended,  altered,  or  repealed  du- 
ring the  present  session  of  parliament,  (s.  5.) 

BCHS0UI.E  TO  WBXCH  THS  ACT  RBFKRS. 

Fees  to  be  paid  on  the  Eaaminathn  and  Admis- 
siott  sfJsiornias  in  the  Courts  if  Common 
Law. 

On  leaving  articles  of  clerkship  and 

assignments   for  inspection  and 

inqniry  as  to  due  service 
On  the  examination  into  the  fitness 

and  capacity  of  the  clerk,  and  for 

the  certificate  thereof 
In  each  Court 

For  the  Judge's  fiat    .        .        . 

For  the  oath  in  Court 

To  the  usher  on  signiug  the  roll  . 

To  the  Master's  clerk  lor  certi- 
ficate of  inroliiient  .      ' »        .050 

Fees  to  be  pnid  on  the  Ettamnation  and  Admis* 
sion  if  Suitors  in  Chancery, 

On  leaving  articles  of  clerkship  and  ' 

assignments  for  inspection  and 
inquiry  as  to  doe  service 

On  the  examination  into  the  fitness 
and  csHWcity  of  tbe  clerk,  and  for 
the  ceztificate  thereof 

For  the  admission  at  the  Rolls,  in- 
cluding the  fees  id  the  clerk  of 
tlie  Petty  Bag  Office,  usher,  &c.    1  17    0 
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A  CaUeetiau  of  Forms  of  Declarations  and 
other  Pleadings  usually  prepared  in  At 
tomays'  Offices.    With  notes.    By  Henry 
Gkeening,  Esq.,  Special  Reader.     Lon 
don,  E.  Lumley:  1837. 
Wb  have  here  another  little  book  designed 
to  meet  the  difficulties  experienced  by  prac- 
titioners  from  the  extensive  changes  which 
linre  been  effected  in  the  forms  of  common 
kw  pleadings.    Mr.  Greening,  the  author, 
irho  ia  a  special  pkator,  statea  that 


istfue  can  be  properly  pleaded,  and  when  it  is 
necessary  to  plead  specially ;  but  as  there  is  frc« 
ouently  ver^  great  difficulty  in  knowing  when 
tne  general  issue  is  proper  and  when  it  is  not, 
the  attorney  should  be  very  careful  not  to  act  too 
frequently  on  his  own  judgment  on  this  sub- 
ject. The  author  has  taken  much  trouble  to 
render  the  work  simple  and  useful,  and  he 
therefore  hopes  it  will  be  found  of  some  assis* 
tance  to  those  for  whom  it  is  intended." 
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Such  is  the  ohject  of  the  hook,  and  we 
are  bound  to  say  that  Mr.  Greening  has 
diligently  performed  his  task.  The  forms 
are  as  numerous  and  extensive  as  the  plan  of 
the  work  indicates,  and  the  practicaldirections 
are  clear  and  sufficient.  We  think,  however, 
that  it  is  not  reasonable  to  expect  that  the 
duties  of  the  attorney  and  the  special 
pleader  can  be  generally  performed  by  one 
person.  The  various  departments  of  the 
law,  and  its  complexities  of  practice,  can 
be  fully  attained  only  by  a  due  division 
of  labour  between  counsel,  pleaders,  and 
attorneys  ;  and.  at  all  events,  until  the  prac- 
tice has  become  well  settled  and  clearly 
defined,  the  attorney,  who  has  all  the  various 
duties  which  belong  to  his  department  of 
the  profes^sion  to  perform,  cannot  be  ex- 
pected to  acquire  an  immediate  knowledge 
of  the  technicalities  and  details  of  the  new 
system  of  pleading. 


LIABILITY  OF  A  NON-ACTING 
EXECUTOR. 


MThkre  money  is  considered  as  in  the  pos- 
session of  an  executor,  he  vnll  be  answerable 
for  what  becomes  of  it ;  and  where  he  does 
any  act  whereby  the  money  gets  into  the  pos- 
session of  another  executor,  he  will  become 
equally  liable  with  such  other,  even  though 
his  motive  was  innocent.      See  Sangford  v. 
Gascoyne^  11  Ves.  jun.  333.    This  was  a  case 
where  the  executors  having  met  after  the  tes- 
tatorS  funeral,  the  widow  deposited  a  bag  of 
money  in  the  hands  of  the  defendant,  one  of 
the  executors,  who  delivered  it  over  to  one  o^ 
the  other  executors.    A  hill  was  filed  by  the 
widow,  who  was  tenant  for  life  under  the  will, 
and  by  the  residuary  devisees  and  legatees, 
against  the  executors  for  the  usual  accounts ; 
whereupon  the  Lord  Chancellor  decided  ac- 
cording to  the  above  rule,  and  further  said,  "I 
feel  great  reluctance  to  charge  an  executor  in 
such   a  case;    but  it  is  impossible,   without 
breaking  through  the  rule,  not  to  say  he  has 
exercised  an  act  of  judgment  and  discretion ; 
an  act  of  selection  by  putting  the  money  into 
the  hands  of  Gascoyne,  rather  than  the  other 
executor,   or  keenmg  it  himself;  depriving 
himself  and  the  otner  executor  of  any  control 
over  it.     He  did  that  act,  and  this  loss  is  the 
consequence.    This  is  a  very  hard  case,  but 
so  are  all  these  cases." 

But  where  i\id  executor  can  assi^  a  justifi- 
able object  or  reasonable  excuse  m  enabling 
the  other  to  obtain  possession  of  the  money, 
he  will  not  be  deemed  liable;  as  in  Bacon  v. 
Bavon,  6  Ves.  jun.  331,  where  the  co* trustee 
applied  to  the  defendant,  who  resided  at  a  dis- 
tance, and  requested  an  advance  of  a  certain 
»um  to  discharge  the  funeral  expences,  and 
pav  such  of  the  creditors  of  the  testator  who 


lived  in  the  neighbourhood  (where  the  defcn- 
dant  knew  the  deceased  was  much  indebted) 
informing  the  defendant  that  he,  Kirby,  bad 
no  roon^  belonging  to  the  testator's  estate  in 
his  hands  to  make  such  discharges.  Kirby 
was  a  professional  man,  and  had  been  em- 
ployed by  the  testator  for  many  years.  Kirb? 
afterwards  became  insolvent,  and  the  Lord 
Chancellor  held  that  his  co-trustee  and  execu- 
tor  was  discharged  from  liability  for  the  loss 
under  the  above  favourable  circumstaDces^ 

But  where  the  executor  reposes  entirely  in 
his  co-executor,  and  gives  him  too  easy  credit, 
without  ascertaining  attentively  whether  bii 
application  for  the  money  is  founded  on  trutb, 
he  will  be  chargeable  with  negligence ;  but  so 
far  as  he  can  prove  the  money  was  jmplied  to- 
wards the  intended  purpose,  his  liability  is 
discharged.  Shiphrook  v.  Hinchinbrook,  11 
Ves.  262;  and  in  Brtce  v.  StoAes,  11  Ves.  319, 
a  trustee  was  charged  under  certain  circum- 
stances, though  he  did  not  receive  the  money, 
but  merely  jomed  in  the  receipt,  and  permitted 
his  co-trustee  to  keep  and  act  with  the  money 
contrarv  to  the  trust;  but  see  H&ceyv.  Blake- 
man,  4  Ves.  jun.  608. 

The  expression  of  the  Court  "  does  any  act " 
in  the  first  mentioned  case,  must,  I  conceive, 
be  intended  to  mean  any  act  which  relates  to 
the  office  and  canacity  of  an  executor,  whereby 
arises  a  tacit  aamission  that  the  onut  of  the 
executorship  is  accepted.  Thus  in  Sangfordx. 
Gascoyne,  it  was  the  act  of  selection,  rather 
than  the  mere  transit  of  the  trust  money 
through  the  defendant's  hands,  which  fixeJ 
him  with  the  charge  of  the  executorship;  for 
in  Balchen  v.  Scott,  2  Ves.  jun.  678.  where 
there  were  onlv  two  executors,  both  of  whom 
proved  the  will,  biit  one  never  acted,  it  was 
held  that  a  transmission  by  him  to  his  co-ex- 
ecutor of  money  which  had  been  sent  to  lum 
by  a  debtor  to  the  testator's  estate,  would  not 
fix  him  with  the  character  of  an  acting  execu- 
tor. 


W.  A. 


INCORPORATED  LAV^  SOCIETY. 


At  the  Annual  General  Meeting  of  the  Mem- 
bers, held  on  the  26th  June  last,  William 
Tooke,  Esq.,  M.  P.,  in  the  chair,  the  follow- 
ing  Report  of  the  Committee  of  Maaagemeot 
was  read  by  the  Secretary ; 

"The  attention  of  the  Committee  has, 
during  the  past  year,  been  directed,  not  onl? 
to  the  affairs  more  immediately  concerniD^ 
the  Society,  but  also  tn  several  subjects  affect- 
ing the  profession  at  large,  as  will  appear  by 
the  following  summary  of  its  proceeding?. 

The  measures  before  the  Houses  of  P^rlii- 
ment  during  the  past  year  which  appeared  to 

*  Semhie,  if  Kirby  had  m  erelybeen  an  it- 
torney  of  the  testator,  and  the  executor  Iij% 
at  a  distance,  had  remitted  the  monevtobim 
for  payment  of  testator's  deb  ts,  he  would  not 
even  then  have  been  liable. 
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the  Committee  material  to  consider,  were,  the 
Bills  for  Abolishing  Imprisonment  for  Debt, — 
for  extendio|(  the  Jurisdiction  of  ^^heriff8' 
Courts  from  20/.  to  50/., — and  amending  the 
Law  relating  to  the  Admission  of  Attorneys 
and  Solicitors. — Upon  these  bills  the  Com- 
mittee made  such  observations  and  suggestions 
as  appeared  to  them  proper  for  the  considera- 
tion of  the  members  or  the  Legisldture,  and 
they  trust  that  their  efforts  have  not  been 
wholly  ineffectual.  A  bill  has  been  veiy  re- 
cently introduced  for  altering  the  Bankrupt 
Law  as  to  country  fiats,  which  will  stand  over 
until  another  session,  when  it  will  claim  much 
attention. 

The  several  new  rules  and  orders  which 
have  been  made  by  the  Superior  Courts  in 
the  course  of  the  year,  have  been  printed 
and  distributed  for  the  use  of  the  members. 
The  rule  for  altering  the  time  of  public  atten- 
dance at  the  law  offices  was  made  after  much 
considerasion,  and  conferences  with  the  offi- 
cers of  the  Courts,  and  generally  to  the  Judges. 
— ^Tfae  attendance  has  now  been  rendered  uni- 
form at  all  the  law  offices,  and  appointed  at 
hours  more  convenient  for  the  dispatch  of 
business,  according  to  the  present  habits  and 
arrangements  of  the  professmn. 

Ob  the  subject  of  the  examination  of  per- 
sons appljring  to  be  admitted  on  the  roll  of 
attorneys,  the  Committee  have  endeavoured, 
so  far  as  in  their  power,  to  give  effect  to  the 
rules  and  regulations  made  for  this  purpose 
by  the  several  Courts  of  Law  and  Equity. 

Since  the  last  general  meeting  a  deputation 
attended  the  Master  of  the  Rolls,  on  the  sub- 
ject of  the  memorial  for  an  examination  in 
Chancery,  and  his  Lordship  made  an  order 
similar  to  that  of  the  Common  Law  Courts, 
except  that  the  examination  is  directed  to 
take  place  at  the  Rolls  House,  in  the  presence 
of  one  of  the  Masters  in  Chancery  and  one  of 
the  Sworn  Clerks  in  Court;  but  the  testi- 
monials of  due  service  are  required  to  be  pre- 
viously left  with  the  Secretary  of  this  Society, 
in  the  same  manner  as  in  the  other  Courts. 

The  Examiners  appointed  by  the  Rule  of 
Court  of  Easter  Term  1836,  having  served  the 
office  for  twelve  months,  another  rule  was 
made  last  Easter  Term,  by  which  the  Judges 
were  pleased  to  appoint  the  chairman  and 
deputy  chairman  for  the  present  year,  with  ten 
other  members  of  the  Committee  of  Manage- 
ment (who  had  not  previously  been  named,) 
Examiners  for  the  ensuing  year. 

The  Committee  have  had  several  cases  of 
mal-practice  and  misconduct  submitted  to  their 
consideration,  and  have  directed  proceedings 
in  such  of  them  as  appeared  to  require  the 
interference  of  this  Society. 

The  affidavits  filed  at  the  chambers  of  the 
Lord  Chief  Justice  of  the  Queen's  Bench,  in 
support  of  applications  for  the  re-admission  of 
attorneys,  being  in  pursuance  of  the  Rules  of 
Court,  transmitted  to  their  secretary,  the  atten- 
tion of  the  Committee  has  been  particularly 
drawn  to  these  cases  i  and  they  have  felt  it  in- 
cumbent upon  them  to  oppose  two  of  such 
persons,  whose  re-a^miasiou  has  been  refused. 


The  Speaker  of  the  House  of  Commons  has, 
since  the  last  annual  meeting,  made  new  regu- 
lations rclatiug  to  parliamentary  agents.  The 
Committee  on  that  occasion  deemed  it  right  to 
submit  to  him  the  propriety  of  limiting  the 
future  appointment  of  such  agents  to  attorneys 
and  solicitors  practising  in  the  Superior  Courts. 
Although  the  Speaker  did  not  adopt  the  sug- 
gestion to  that  extent,  yet  by  the  new  regula- 
tions every  attorney  and  solicitor  is  now  enti- 
tled to  enter  his  name  on  the  list  of  parlia- 
mentary agents,  on  siuning  the  declaration 
prescribed  for  that  purpose.  • 

The  committee  have  endeavoured  to  obtain 
the  same  regulation  regarding  the  fees  to 
counsel's  clerks  in  tlie  Courts  of  Equity  as  they 
had  procured  in  the  Common  Law  Courts; 
and  for  this  purpose  they  presented  a  memorial 
to  the  Lord  Chancellor  and  the  other  Judges 
in  Chancery  in  August  last,  but  have  not  yet 
received  an  answer  thereto,  nor  have  directions 
as  yet  been  given  on  the  subject.  The  com- 
mittee, however,  recommend  to  the  members 
to  adhere  strictly  in  all  the  Courts  both  of 
Luw  and  Equity  to  the  scale  of  fees  approved 
by  the  Common  Law  Judges. 

In  consequence  of  the  diminished  amount 
of  fees  at  the  declaration  office,  occasioned 
by  the  change  in  the  practice  of  the  courts^ 
the  clerk  of  that  office  sought  to  revive  an 
ancient  fee  of  2*.  a  term,  payable  (as  he 
alleged)  b^  every  attorney.  It  appeared  to 
the  Committee  that  this  fee  had  become  obso- 
lete, and  that  it  was  originally  not  pa^ble  by 
the  attorneys  at  large  ;  and  they  therefore  ap- 
plied to  the  court  to  permit  the  secretary  of 
this  society  to  be  maae  party  to  the  rule  on 
behalf  of  himself  and  other  attorneys,  members 
of  this  society,  in  order  to  shew  cause  against 
making  the  rule  absolute.  The  application 
was  granted,  and  counsel  have  been  mstructed 
to  oppose  the  rule,  which  has  hitherto  stood 
over  from  term  to  term  at  the  instance  of  the 
clerk  of  the  declarations,  in  expectation  that 
the  bill  now  before  parliament  for  consolidat- 
ing the  law  offices  will  put  an  end  to  the 
question. 

For  the  convenience  of  reference,  and  for 
the  accommodation  of  the  members,  the  Com- 
mitte  have  procured  a  copy  of  the  alphabeti- 
cal roll  of  attorney's  in  the  Queen's  Bench 
since  the  year  17^0,  which  is  kept  in  the  Se- 
cretary's office  for  the  general  use  of  the 
society;  and  in  which  the  aduiisslons  and  re- 
admissions  of  each  term  are  from  time  to  time 
entered,  so  that  searches  may  be  made  more 
conveniently  than  at  the  master's  office,  and 
at  times  when  that  office  is  closed. 

In  accordance  with  the  wish  of  the  members 
in  general,  the  committee  have  expended  a 
considerable  sum  during  the  last  year  in  tho  ' 
purchase  of  books,  as  well  in  English  Law,  aa 
in  County  History  and  Topography  ;  and  they 
have  also  purchased  the  London  Gazette  from 
its  commencement  in  1665,  to  the  year  1812; 
and  by  the  liberal  assistance  of  the  members 
of  the  Society,  they  have  nearly  completed  the 
remaining  volumes. 

The  donations  to  the  libiary  in  the  course 
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of  tbe  year,  amount  to  about  500  volumes. 
Amongat  these  may  be  particularly  noticed  the 
continuation  of  the  works  published  by  the 
Record  Commissioners,  and  tbe  Qentleman's 
Ma|(azine  from  its  commencement.  About 
twenty  volumes  of  private  and  local  acts  of 
parliament  have  also  been  presented,  which, 
with  those  previously  purchased  and  presented, 
form  almoat  a  complete  series  from  the  year 
1723  to  1832.  The  total  number  of  volumes 
in  the  library  amount  to  about  4800  volumes, 
being  an  increase  of  upwards  of  700  volumes 
during  the  past  vear. 

The  lectures  have  been  attended  during  the 
past  season  much  more  numeroiuly  than  in 
any  former  year,  except  the  first.  The  com- 
mittee deem  the  establishment  and  success  of 
these  lectures  of  great  importance  and  advan- 
tage to  the  profession,  as  affording  the  means 
of  useful  instruction  to  articled  clerics  in  pre- 
paring for  their  examination ;  and  important 
assistance  to  the  Junior  members  of  the  pro- 
fession in  the  discharge  of  their  duties,  and 
thereby  in  the  words  of  the  charter,  "  fadli- 
tating  the  acouisition  of  legal  knowledge." 

Amongst  the  arrangements  connected  with 
the  library  and  lectures,  the  committee  have 
deemed  it  proper  to  make  a  regulation  for 
admission  to  the  library  of  articled  clerks  who 
attend  the  lectures,  but  are  not  in  the  office  of 
a  member  of  the  society,  provided  they  have 
the  recommendation  of  a  member;  upon 
which,  and  the  payment  of  the  usual  subscript 
tion,  they  are  admitted  to  the  library. 

Since  the  last  meeting  sixty-three  persons 
have  been  approved  and  admitted  members. 
The  society  now  consists  of  1,063  members,  of 
whom  907  are  resident  or  practising  in  town^ 
and  174  in  the  country. 


ON  LEGAL  EXAMINATION 
HONOURS. 


TV  the  Editor  6/  The  Legal  Observer, 

"  Fame  is  the  spur  which  the  bright  spirit  doth  rtise, 
**  TThat  last  infirmity  of  noble  minds;) 
**  1*0  scorn  delighit,  and  live  laboriatu  day*** 

Milton. 
Sir, 

A  correspondent  of  yours,  with  the  signature 
D.  H.  S.,  has  in  the  last  number  of  your  peri- 
odical, expressed  several  reasons,  tbe  conside- 
ration of  which,  be  thinks,  will  prevail  against 
the  intended  regulation  for  the  distribution  of 
honours  to  the  candidates  at  the  legal  exami- 
nation. 

His  first  objection  is,  tliat  "  infixed  rulecan 
be  laid  down  as  to  capacity.**  Such  an  objec- 
tion as  tliis,  is  entirely  obviated  by  the  manner 
in  which  I  before  suggested  the  honours  should 
be  awarded,  viz,;  that  each  department  of 
professional  knowledge  should  form  a  distinct 
class :  so  that  an  opportunity  of  displaying 
those  abilities  would  be  afforded  even  to  thole 


gentlemen  who  bad  only  studied  one  tWparl* 
ment.  If  they  gain  honours  in  more  than  one 
branch,  the  more  credit  will  be  due  to  them. 
Nothing  can  be  simpler  and  more  efficient  in 
its  purposes,  than  the  plan  that  I  propose. 
The  candidates^  after  their  eatamination,4haUhe 
arranged  in  each  departmeni  in  three  eeparate 
daises,  according  to  the  apparent  merit  i^  their 
answers.  Several  of  the  examiners  to  whom 
I  have  spoken,  approve  of  the  plan ;  and  I  be- 
lieve that  a  general  consultation  will  soon  be 
held  by  them  to  provide  for  its  adoption. 

In  the  second  reason  which  D.  H.  8.  addvces, 
he  relies  upon  an  argument  non  eastern  pro 
causa ;  he  takes  the  very  proposition  which  we 
are  contending  agahist,  as  a  pdpable  demon- 
stration, and  asks,  "  what  further  distinction 
can  be  necessary  than  that  now  existing  ?"  I 
have  taken  my  ground  on  the  plain,  undeniable 
fact,  that  no  sufficient  distinction  does  exist. 
The  candidates,  good  and  bad,  fit  and  uafit, 
are  heaped  indiscriminately  together,  vriiboBt 
any  relation  to  their  respective  merits. 

As  to  his  third  consideration,  '*  that  a  caa- 
didate  will  be  lowered  in  the  esteem  of  the 
world,  because  he  may  not  have  reoetved  die 
highest  honours  **  at  the  examination, — I  would 
ask,  is  a  man  dbgraced  when  he  takes  fab  ba- 
chelor's degree  at  college^  and  fails  to  become 
a  senior  wrangler  or  first-dass  man?  Or  is  a 
medical  student  *'  lowered  in  the  esteem  of  the 
world,"  when  he  tries  for  medals,  and  gets 
only  a  certificate  of  honour?  or  if  he  gets 
neither,  yet  passes  in  a  creditable  manner? 

Your  correspondent  '*  B.*"  appears  to  uke 
the  case  of  distmction  in  a  proper  manner ;  but 
1  do  not  like  his  suggestion  of  classing  the 
candidates  according  to  the  time  they  have 
studied.  The  rules  have  been  now  promul- 
gated sufficiently  long  to  afford  ample  notice 
for  preparation. 

Your  other  correspondent  "T.  H.,''  won- 
ders from  where  the  prices  are  to  emanate. 
This  is  a  matter  of  separate  consideration  from 
that  of  my  present  letter,  which  relates  merely 
to  honorary  distinctions,  according  to  the  ar- 
rangement of  classes.  The  distribution  of 
prites  is  quite  collateral  to  the  present  subject, 
and  will  take  place  onlv  when  awarded  for  the 
legal  essays,  Sfc,  How  do  the  legal  pricea  whkh 
the  Law  Lecturer  at  the  London  University 
distributes,  arise?  Surely  a  similar  plan  may 
be  adopted. 

I  should  lik6  to  hear  your  opinion  upon  the 
subiect-matter  of  this  letter,  and  I  hope  you 
will  not  deem  it  unworthy  your  influence,  by 
devoting  a  leading  articie  to  it,  and  thereby 
stimulate  the  profession  to  its  adoption. 

W.A* 

We  question  whether  the  time  has  arrived 
for  any  further  changCi  but  will  consider  the 
subject.  £d. 


Digitized  by 


Google 


Cttndidate^'tcho  pa»Hd  their  Examination,  TVmtfy  Term,  1837. 


223 


CANDIDATES  WHO  PASSED  THEIR 
EXAMINATION, 
7Viiif/y  Term,  1837. 


Candidaiet^  Nnmee. 
Allen,  Francis  Pitney 

Martin. 
Apedaile«Tho8.  Hutch- 


Attwatera,  GharlcB. 
Bacon,  George  Con- 

standne  Edgar. 
Barker,  Cbas.  Edward. 
Barlow,    Fred.  Wm. 

Pratt. 
Barnej,  Henry  Chads. 

Bateman,  Thomas. 
Bates,  William. 

Bell,  John. 

BeOwan,  Henry. 
Blacket,Hen.  Ralph. 
Blafeeney,  John. 
Boardilion,    Stafford. 
Bronnfield,  James. 
Surges,  Edward. 

Borkinyoung,  William 

While. 
Cameron,  Bwen  Hen. 
Christian,  Henrv. 
Clabon,  John  Moxon. 
Clark,  Joseph  Beet. 
Clark,Hen.M'Gregor. 
Collin,  Henry. 
Cooke,  Joseph. 
Cooper,  William. 
Coolthard,  Ralph. 

Coward^  Chas.  LeacL 


Cmao,  Fhmcis. 
Darke,  Thomas. 
Dnnster,    Wm.    HU- 

Hard. 
Foley,  Wm.  Walter. 
Fooks,  William. 
France,  Wm.  Barnard. 

Francis,  Charles. 

Gardner,  Geo.  Harri- 
son. 

Gardnor,  Richard. 

Griffith,  Rob.  Bodvan. 

Gnnston,  William  Wil- 
lonjifhby. 

Gwillim,  John  the 
younger. 

Gylby,  Worthington 
Thomas. 

Hall,  Joseph. 

Hart,  Richard. 

Hawker^  Thomas. 


Attorneya  to  whom 
articled. 
John  Gregson. 
Thos.BroadleyFoeks. 

William  Kell. 

Alfred  King. 
William  Rodwell. 

James  Weston. 
Matthew  Hale. 

John  Barney. 

William  Richanlson. 

Wm.  Hen.  JVloberly. 

John  Ellis  Clowes. 

Hugh  Watson  Friend 

Abraham  Stony. 

MatthewTrotterJohn- 
ston. 

Matthew  Rackham. 

Jno.Sotttherden  Bum. 

William  Chisholme. 

James  Bourdillon. 

John  Lee. 

John  Slade. 

Daniel  Burges. 

Henry  Brayley  Wed- 
lake. 

Archibald  Cameron. 

Edmund  Wilkinson. 

John  Clabon. 

Thos.  Jas.  Parke. 

Edward  Loss. 

John  Fiske. 

John  Dudding. 

Jos.  Cooper  Straford. 

Wm.  Jolmson  Hutch- 
inson. 

Jos.  Wheatley. 

Wm.  Fretwell  Hoyle. 

Henry  Vickers. 

John  Cruso. 

John  Darke. 

William  Jones. 

Benjamin  Bodenham. 
Thomas  Fooks. 
George  Spence. 
John-Voung. 
Daniel  Ferard. 
Thomas  Harrison. 

William  Rogers. 
Hugh  Roberts. 
James  Hall. 

\rilliam  Hnmfrys. 

John  Parker  Gylby. 

James  Edward  Norris. 
John  Cribb  Stephen. 
John  Sargent. 


Candidotee  Nomes. 
Haydon,  Samuel.  Jas. 

Bouverie 
Haye4,  Joseph. 
Hf>arn,  John  Henry. 
Hillvard,  Charies. 
Hodgson,  William. 
Holland,  Geo.  Jarvis. 


Hotchkin,  Spencer. 
Hore,  Edward. 
Hughes,  Christopher. 
Jones,  John. 
Laughton,  Wm.  East- 
field. 
Lang^ey,  Wm.  Henry. 
Lees,  Frederick. 

Llewellyn,  Thos.  Mor- 
gan. 
Lloyd,  Edwin. 
Lowe,  Alfred  Hurst. 
Lyon,  Thomas. 

Mogg,  William  Rees. 
Mounsey,  James. 

Neve,  Wm.  Tanner. 
Norton,  Chas.  Rich. 

Ouvry,  Frederick. 
Parker,  Rob.  Holme. 
Parker,  William. 
Peacock,  Rob.  Wm. 

Pearce,    William  the 

vounifer. 
Fike,  Francis  William. 
Pycroft,  Ja«.  WaUis. 

Rigliy*  William. 


Robinson,  Thos.  Hills. 
Rogerson,  Thomas. 
Scriven,  Thomas. 
Sealy,  Edw.  Howard. 
Slocombe,  William. 
Smithson,  Rob.  Edw. 
Square,  Jos.  Elliot. 
Southwood,  Walter. 
Tarrant,  Wm.  Barnes. 
Taylor,  Charles. 
Tetlew,  John  Richard, 

the  younger. 
Thick,     Charles    the 

younger. 
Towle,  Henry  Neville. 


Townaend,  Geo. 

nard. 
Turner,  Frederick, 
Ward,  James. 
Walters,  Roger 
Wells,  Arthur. 


Attorneys  to  whom 
articled, 
Zachaiy  Turner. 
John  Houseman. 
Charles  Clarke. 
William  Hearne. 
Geo.  Hillvard  King. 
William  trotter. 
George  Worthington. 
Thomas    Airson    the 

younger. 
Samuel  Forstar. 
Thomas  Edw.  Drake. 
Henry  Hughes. 
Hen.  Lloyd  Harries. 
Fred-    Hawley   CarU 

Wright. 
William  Rosser. 
George  Hopkinson  the 

younger. 
Henry  Mostyn. 

William  Preece. 
George  Freeth. 
Jasper  Gibson. 
William  Chisholme. 
John  Rees  Mogg. 
Robert  Mounsey. 
George  Gill  Mounsey. 
Charles  Willis. 
George  Dew. 
Henry  Ever  el . 
Geo.  H.  King. 
Thomas  Dixon. 
Edward  Downes. 
Mark  Beauchamp  Pea* 

cock. 
Alexander  Poulden. 

Frederick  Tamer. 

Sam.  Richardson  Rad- 
ford. 

George  Thornbury. 

Joseph  Righy. 

William  Hen.  Morris« 

Thomas  Allan. 

Samuel  Lister  Booth. 

William  Scriven. 

William  Forward. 

Frederick  Dewding. 

Robert  Smithson. 

Edward  Jago. 

Charles  Pitt  Bartley. 

Peter  Bruce  Turner. 

George  Stephenson. 

John  Topham  the 
younger. 

Rayner  Winterbotham . 

Samuel  Payne. 
WlUiam  CoUison. 
William  Hoosman. 
Edward  Thomas  Car- 
dale. 
Alexander  Poulden. 
Robert  Edmeades. 
Robert  Maser. 
Henr^  Wells. 

Digitized  by  VjOOQIC 


Bar- 


M4  Sekctioni/rom  Correspondence.-^ Superior  Courts:  Lord  ChmceUor. 


Candidates*  Names,^ 
We8tmoreland,Jo8eph 

Williamson. 
Whartun^  John  Jane 

Smith. 
"Wilkinson,  Frederick. 
Williams,  Edgar. 
Wilson,  John. 

Wiltshire,  Robert. 
Wis,  Samael. 

Woolley,  Wm.  Staff. 


Worthin^tODy      John 

Arthur. 
Yeeles,  James. 
York,  ueorge. 


Attornejfi  to  ft  horn 
articled, 
Thomas  Taylor. 
Christopher  Willis. 
Thomas  WooUcombe. 

Charles  Brookfleld. 

John  Williams. 

William  Spours. 

Richard  WiUis. 

Thomas  Cuv«lje. 

Jas.  Alexander  Simp- 
son. 

Thomas  Vaudrey. 

Thomas  Ditchbum. 

Lawrence  Desbo- 
rouffh. 

JohnWUkesUnett. 

Mark  Kenna\vay. 
SiBiueJ  Aietirv  Jebb. 


SEI4ECTIONS 
FROM  CORRESPONDENCE. 


the  defendant  was  until  lately  in  the  1£mf% 
Bench  Prison  thereon,  having  oeen  discharged 
by  the  Insolvent  Debtors'  Court. 

As  the  sheriff,  who  was  bound  to  notice 
from  what  Court  the  habeas^  and  from  what 
Court  the  execution  in  his  office,  had  issued, 
delivered  the  defendant  into  a  wrong  custody, 
bv  which  the  plaintiff,  if  he  desired  it,  ivas  pre- 
cluded from  bringing  the  defendant  up  to  the 
Court  of  Exchequer  under  the  compulsory 
clause  of  the.  Lord's  Act,  is  not  the  sheriff  fixed 
as  for  an  escape,  there  being  by  his  improper 
return  to  the  habeat  and  delivery  of  the  dden- 
dant  into  the  marshall's  custody,  no  cause  in 
the  Court  of  Exchequer? 

Legalis. 


Sir, 


LAW  LECTURES. 


Can  you  inform  me  whether  any  lectures 
are  now  in  the  course  of  delivery  at  the  Law 
Institution,  and  if  not,  when  they  begin? 
What  are  the  terms  for  attendance }  and  have 
the  students  the  use  of  the  library  belonging  to 
the  institution  ?  And  are  any  law  lectures  now 
in  progress  at  King's  College  or  the  London 
University  College?  You  will  much  oblige 
ue  by  answering  the  above  questions. 

A  Subscriber. 

[We  believe  the  Lectures  will  be  continued 
as  usual  in  and  after  Michaelmas,  Hilary,  and 
Easter  Terms.  Our  correspondent  should 
apply  for  particulars  at  the  several  offices  of 
the  institutions  to  which  he  refers.    Ei>,'\ 


NATURALIZATION  ACTS. 


Sir, 


Would  any  of  your  numerous  correspondents 
oblige  me  by  informing  me  the  estimated  ex- 
pense of  obtaining  an  act  of  Parliament  for 
naturalizing  an  alien,  or  making  one  a  denizen 
by  letters  patent  ?  B.  W.  R. 

CHARGING  IN  EXECUTION. 

To  the  Editor  of  the  Legal  Observer, 

Sir, 
A,  was  taken  in  execution  at  the  suit  of  B. 
upon  an  Exchequer  writ,  and  remained  in 
custody  of  the  sheriff  until  a  habeas  corpus  cum 
causd  was  sued  out  by  the  defendant's  procure- 
ment  in  the  Court  of  King's  Bench,  This  was 
lodged  at  the  sheriff's  office,  without  there 
being,  as  is  usual  in  such  cases,  a  King's 
Bench  writ  to  authorize  a  removal  to  the  prison 
of  that  Court.  The  sheriff,  notwithstanding, 
made  his  return  to  the  King's  Bench  habeas, 
and  delivered  the  defendant  into  the  tipstaff's 
custody^  upon  Uie  Exchequer  writ  onty ;  and 


SUPERIOR  COURTS. 


%oxis  C^sticeHor'il  Court. 

PLEADING. — MULTIFARIOUSNESS. — DEUUE- 
RER. 

A  Stranger  to  a  charity  Joined  one  of  the 
trustees  thereof  in  obtaining  some  if  the 
charity  estate  in  exchange  for  land,  the 
joint  prof>erty  of  the  ttoo  :  Held,  that  toa» 
information  praying  a  general  account  of 
the  charity  estate,  and  that  the  ejeohangt 
0/  the  lands  be  set  aside  for  the  benefit  0/ 
the  charity,  a  demurrer  by  the  stranger  for 
multifariousness  could  not  be  sustained. 

This  was  an  appeal  from  an  order  of  the  Ftce 
Chancellor,  allowing  a  demurrer  to  an  infor- 
mation on  the  ground  of  multifariousness. 
The  information  prayed  among  other  things, 
for  an  account  of  rents  and  profits  of  certain 
charity  estates  in  Yorkshire,  and  for  a  refe- 
rence to  the  Master  to  report  on  a  scheme  for 
the  better  administration  of  the  charity ;  and 
also,  that  an  exchange  between  some  of  the 
defendants,  of  the  charity  lands  for  others,  be 
set  aside.  The  charity  property  Was  the  re- 
sult of  a  bequest  in  the  year  1692,  for  the  en- 
dowment of  almshouses,  and  the  support  of  a 
school.  There  were  two  sets  of  funds  and 
two  sets  of  trustees,  but  some  ot  the  trustees 
were  trustees  of  both  charities;  and  in  the 
course  of  time  the  funds  got  so  mixed  to- 
gether, that  it  was  difficult  to  ascertain  which 
part  of  the  property  belonged  to  the  school, 
and  which  to  the  almshouses.  Another  object 
of  the  information  was  to  ascertain  this,  and 
also  to  recover  back  from  Mr.  Sheldon  Cra- 
dock.  and  one  of  the  trustees  named  Headlam, 
certain  parts  of  the  lands  of  the  charity,  which 
they  were  alleged  to  have  taken  inlproperly  in 
exchange  for  lands  of  their  own.  Tnis  was 
done  under  the  alleged  authority  of  an  act  of 
parliament,  the  1st  and  2d  G.  4,  c.  92,  which 
gave  trustees  power  to  make  exchani^  of 
charity  lands  tor  the  advantage  of  the  charity. 
The  information  charged  that  Headlam,  as  a 
trustee,  colluded  with  Cradock  and  others  to 
give  these  lands  to  himself  and  Cradock  in 
exchange,  for  lands  much  inferior;  that  a 
majority  of  the  trustees  did  not  concur  in  ib; 
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transfer,  as  the  act  required ;  and  that  the  pre- 
Tious  Taluations  were  partial  and  unfair.  To 
that  information,  Craaock  put  in  a  demurrer 
for  multifariousness,  which  was  allowed  by  the 
f^ce  Chancellor,  and  the  information  was  dis- 
missed, as  against  Cradock,  with  costs. 

Mr.  fFigram,  Mr.  G.  Richards,  and  Mr. 
Smithe  in  support  of  the  appeal. — ^The  infor- 
mation was  med  for  the  due  administration  of 
the  charity.  Cradock  being  in  possession  of 
some  of  the  charity  lands  was  a  necessary 
party.  It  was  charged  that  Headlam,  a  trus- 
tee, colluded  with  Cradock  to  procure  the  fee 
simple  of  these  lands.  There  was  a  clear  case 
agamst  Headlam.  and  as  Cradock  mixed  him- 
self up  in  the  transaction  with  him,  it  was  ne- 
cessary to  bring  him  before  the  ('Ourt  in  order 
to  obtain  substantial  justice  and  a  due  admi- 
nistration of  the  chanty.  No  universal  rule 
could  be  laid  down  as  to  what  is  "  multifari- 
ousness "  in  pleadings ;  it  was  only  to  be 
collected  from  the  circumstances  of  each  case 
and  it  depended  generally  on  what  the  Court 
shoulfl  think  most  convenient  for  obtainin^r 
justice.  Although  there  was  some  inconveni- 
ence in  making  Cradock  a  party  to  diis  infor- 
mation, it  would  be  much  more  inconvenient 
to  institute  another  suit  against  him.  The 
Court  would  not  countenance  two  suits  where 
the  objects  of  both  would  be  attuned  in  one 
suit.  They  cited  Salvidge  v.  Hyde^  and  the 
observations  of  his  Lordship  in  the  late  case 
of  Campbell  v.  Mackay\ 

Mr.  Jacob  and  Mr.  Bethell  for  the  demur- 
rer.— It  would  be  the  greatest  hardship  on  a 
pereon  to  be  made  to  answer  a  long  bill  and 
infonuation,  to  nineteen  parts  out  of  twenty 
of  which  he  was  utterly  a  stranger.  The  de- 
cision of  the  f^ce  Chancellor  in  Sahidfer, 
Hyde^  was  overruled  by  Lord  Eldon,  and  the 
demurrer  was  allowed.  The  observations  of 
the  Lord  Chancellor  m  the  case  of  Campbell  v. 
Mackay,  were  in  favour  of  this  demurrer. 

The  Lord  Chancellor,  having* taken  time  to 
consider  the  question,  now  gave  his  judgment. 
After  stating  the  allegations  and  charges  in 
the  information,  his  Iiordship  said  the  ques- 
tion was,  whether  the  information  made  such 
a  case  against  the  defendant  as  called  for  an 
answer  from  him.  llie  information  stated 
the  acquisition  of  the  property  which  formed 
the  foundation  of  the  charities,  the  funds  for 
the  support  of  which  were  mixed  together 
without  any  specific  appropriation  to  either 
charity ;  it  then  set  out  the  names  of  the  per- 
sons who  are  trustees,  and  stated  that  a  piece 
of  land,  containing  about  eighty-five  acres  of 
the  charity  estates,  were  in  the  possession  of 
Cradock,  and  that  he,  who  was  not  a  trustee, 
in  the  year  1832,  together  with  the  defendant 
Headlam,  who  was  a  trustee,  entered  into  a 
plan  to  procure  from  the  other  trustees  the 
fee  simple  of  that  piece  of  the  charity  lands  in 
exchange  for  other  land  which  was  the  joint 
property  of  Cradock  and  Headlam.    llie  in- 
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formation  prayed  an  account  generally  of  the 
charity  funds,  and  that  this  exchange  be  set 
aside  for  the  benefit  of  the  charity.    It  was 
argued  in  support  of  the  demurrer,  that  Cra- 
dock was  improperly  mixed  up  in  the  suit,  the 
object  of  which  was  the  administration  of  the 
charity  estates,  and  to  get  back  from  Headlam 
that  part  which  he  appropriated  to  himself. 
Now  could  that   be   done  without  making 
Cradock  a  party  ?    The  object  was  to  set  aside 
the  exchange  in  which  Cradock  was  concerned 
with  Headlam,  and  which  was  one  transaction 
common  to  both.    It  appeared  to  him  to  be 
impossible    to    proceea    successfully   against 
Headlam,  without  bringing  Cradock  before 
the  Court.      Could  the  information  be  dis- 
missed against  a  person  who  thus  mixed  him- 
self up  with  the  trustee  ?    Many  cases  might 
arise,  m  which  it  would  be  possible  and  proper 
to  separate  them.     I1ie  object  was  to  admi- 
nister the  charity  estate  for  which  Headlam 
was  accountable.    It  was  said,  that  two  suits 
would  be  more  convenient  here.      Suppose 
Cradock  was  not  mixed  up  with  the  general 
prayer,  could  there  be  one  suit  for  the  general 
account,  and  another  for  the  particular  tran- 
saction ?    The  effect  of  this  transaction  was, 
to  make  Cradock  liable  as  a  trustee  for  the 
benefit  of  the  charity.    He,  the  party  who  ob- 
jected to  the  suit,  was  the  person  who  joined 
in  the  transaction  sought  to  be  set  aside.    Sup- 
pose he  was  a  trustee  of  one  charity,  and  that 
an  information  was  filed  against  him,  could  he 
object  that,  as  he  was  trustee  of  part  of  the 
charity,  he  could  not  be  mixed  up  m  the  gene- 
ral account?     His  Lordship  referred  to  the 
observations  of  the  Vice  Chancellor  in  Camp- 
bell V.  Mackay,  and  to  those  made  by  himself 
afterwards  in  the  same  case,  when  it  came  be- 
fore him  on  appeal ;   and  to  the  decision  of 
Sir  John  Leach  in  Salvidge  v.  Hyde,  in  which, 
although  Lord  Eldon  did  not  go  to  the  same 
extent  as  that  learned  Judge  did,  and  althoi^h 
he  reversed  his  decision  and  allowed  the  de- 
murrer in  that  case,  still  his  Lordship's  obser- 
vation fully  sustained  the  appeal  in  the  present 
case.    On  the  authority  of  Lord  Eldon,  putting 
a  case  identical  with  this,  in  reversing  the  order 
of  Sir  John  Leach  in  Salvidge  v.  Hyde,  his 
Lordship  had  no  hesitation  iia  reversing  the 
order  made  in  the  present  case. 

The  demurrer  was  overruled  on  the  usual 
terms;  and  two  months  were  given  to  Cra- 
dock to  put  in  his  answer. 

AUomey  General  v.  Cradock  and  othere.  Sit* 
tings  at  Lincoln's  Inn,  July  13,  18  and  19, 
1837. 


^itt  Cf^anccllor'isr  Court. 

SPECIFIC  PERFORMANCE. — ^ACCEPTANCE  OF 
TITLE. 

A  purchaser  qfan  estate  having  agreed  to 
'  complete  his  purchase,  \f  the  vendor  could 
do  certain  acts,  died  intestate  be/ore  the 
acts  required  to  better  the  title  were  done : 
Held,  on  a  Mil  filed  by  the  purchaser's  heir 
at  law,  that  on  the  vendor's  doing  wha 
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ufttt  e^eed  on^  the  ffurchase  money  ihmdd 
be  paid  out  of  the  intestate's  personal  es- 
tate. 

This  was  a  bill  filed  by  the  lidr  at  law  of  a 
person  who  contracted  for  the  purchase  of  an 
estate,  but  who  died  intestate  &fore  the  pur- 
chase was  completed.  The  vendor^  and  the 
^dow  and  administratrix  of  the  purchaser, 
were  the  defendants,  and  the  bill  prayed  a- 
f^ainst  the  former  a  specific  performance  of 
the  contract;  and  against  the  latter,  that  the 
purchase  money  be  paid  out  of  the  intestate's 
personal  estate,  come  to  her  hands  as  his  ad- 
ministratrix, ^fhe  only  question  in  the  cause 
was  whether  the  deceased  had  accepted  the 
title ;  and  as  to  that  a  correspondence  between 
the  vendor  and  purchaser  and  their  le^  ad- 
visers was  read,  from  which  it  appeared  that 
the  purchaser  was  willini^  to  perform  his  part 
of  the  contract,  if  the  vendor  would  do  certain 
acts  for  bettering  the  title;  and  the  vendor 
agreed  to  do  those  acts. 

Mr.  Knight  and  Mr.  Smithe,  for  the  plain- 
tiff, submitted  that  the  arrangement  between 
the  vendor  and  purchaser  amounted  to  an  ac- 
ceptance of  the  title.  The  acts  agreed  to  be 
done  were  easily  effected,  and^  they  would  re- 
move all  difficulty  as  to  the  title.  The  latter 
agreement  was  not  a  distinct  and  independent 
agreement,  but  was  in  furtherance  of  the  con- 
tract to  purchase.^ 

Mr.  Jacob  and  Mr.  Hall,  for  the  vendor, 
8ud  he  was  ready  to  convey  on  receiving  the 
purchase  money. 

Mr.  Treslove  and  Mr.  James  Campbell,  for 
the  administratrix,  submitted  the  hardship  of 
enforcing  the  performance  of  the  contract 
upon  her,  who,  instead  of  deriving  any  benefit 
from  it,  would  have  to  apply  all  the  intestate's 
personal  estate  to  make  up  the  purchase 
money.  The  purchaser  could  not  have  inten- 
ded to  apply  ail  his  property  to  the  purchase 
of  this  estate,  without  cnargmg  it  with  a  pro- 
vision for  his  wife,  or  leaving  some  part  of  the 
purchase  money  or  charge  on  it.  This  was  a 
case  which  required  some  restriction  or  con- 
dition to  be  annexed  to  the  rule  of  equity. 

His  Honor  the  f^ce  Chancellor  had  no 
doubt  from  the  correspondence  that  the  pur- 
chaser had  accepted  the  title,  such  as  it  was, 
when  the  acts  agreed  to  be  done  should  be 
performed.  Hard  as  it  was  on  the  widow,  he 
had  only  to  decree  payment  of  the  purchase 
money  out  of  the  personal  estate. 

Fowell  V.  FoweU,  Sittings  at  Lincoln's  Inn, 
June  30th,  1837. 


XtalXitr  Court 

LOST  BILL  OF  EXCHANOB. — REFUSAL  TO  FAT 
— COSTS. 

An  acceptor  of  a  bill  of  exchange  refused  to 
pay,  only  because  the  bill  was  not  produced ; 
althougi  an  affidavit  of  the  loss  of  the  bill 
and  an  indemnity  against  any  future  claim 
teere  offered:   Held,   that  the   acceptpr 


was  liable,  not  only  to  pay  the  bill,  but  the 
costs  of  the  suit  to  recover  payment. 

George  Gerard  drew  a  bill  of  exchaofe  on 
William  Hunter,  dated  Sept.  1834,  at  three 
moath's  date.  Hunter  accepted  the  bill;  the 
drawer  sent  it  to  his  banker's  to  be  discounted ; 
but  the  messenger  lost  it  on  his  way.  The 
messenger  gave  notiee  to  the  acceptor  of  the 
loss,  and  when  the  bill  became  due,  he  offered 
to  make  affidavit  that  it  was  lost.  This  affidavit, 
and  a  bond  of  indemnity  i^ainst  aU  future  de- 
mands  in  respect  of  the  bill,  were  tendered  to 
the  acceptor,  but  he,  after  first  saying  that 
he  would  pay  the  bill  on  receiving  the  indem. 
nity  of  two  responsible  persons,  when  that  io. 
demnity  was  offered,  refused  to  pay.  Gerard, 
the  drawer,  filed  his  bill  sudng  the  facts,  and 
praying  a  discovery  and  payment  from  Hunter, 
with  costs  of  the  suit. 

Mr.  Barber  lor  the  plaintiff,  read  the  proofn 
of  the  loss  of  the  bill,  which  happened  by  some 
unaccountable  accident.  The  like  proof  was 
offered  to  the  defendant  the  moment  after  the 
loss  was  discovered.  A  bond  of  indemoity  was 
also  offered.  He  read  the  proof  of  this  offer 
also,  and  of  the  refusal  of  the  defendant  at  last 
to  pay  the  bUl  unless  it  could  be  produced. 
To  sustain  an  action  at  law  on  the  bill,  it  would 
be  necessary  to  produce  it ;  but  the  plaintiff 
did  all  that  was  necessary  to  support  his  cafe 
in  a  Court  of  Equity.  Hansard  v.  Robhuon.* 
Mr.  Baitey,  for  the  defendant,  admitted  his 
liability  under  the  circumstances  proved  in  the 
case,  to  pay  the  bill,  and  the  only  question 
was  as  to  the  costs  of  the  suit.  The  only  or- 
der the  Court  could  make,  was  to  refer  the 
auestion  of  the  sufficiency  of  the  indemaity  to 
lie  Master,  or  to  dismiss  the  bill  against  tbe 
defendant  without  costs,  on  his  undertak* 
ing  to  pay  the  amount  of  the  bill,  on  having 
an  indemnity  from  two  responsible  persons. 
He  cited  for  the  purposes  of  his  ar^rument, 
Teresey  v.  Geray^  and  Macartney  v.  Gra. 
ham.^ 

Mr.  Barber  in  reply,  distinguished  this  case 
from  Teresey  v.  Geray,  and  said  the  other  case 
was  in  favour  of  the  plaintiff;  it  was  the  eon- 
stant  practice  of  the  Bank  of  England,  and 
other  banks  to  pay  bills  upon  affidavit  of  the 
loss,  and  an  unaertakiug  from  two  responsible 
householders  to  indemnify  them  against  future 
claims  in  respect  of  such  biUs. 

Lord  Langdale,  M.  R.— The  only  question 
in  the  case  is,  as  to  the  costs;  for  the  defendant 
now  admits  his  liability  to  pay  the  bill  The 
affidavit  and  the  bond  of  indemnity  that  were 
offered,  ought  to  have  satisfied  any  reasonable 
person  that  he  was  perfectly  safe'in  paying  a 
debt  to  which  he  had  no  objection  but  the 
non  production  of  the  bill.    The  cases  diat 

were  cited  for  the  defendant,  were  more 
against  him  rather  than  for  him,  and  as  h» 
refusal  to  pay  appears  to  be  rather  vexatious, 
the  decree  must  be  against  him  for  the  co^ts 
of  the  suit,  as  well  as  the  amount  of  tbe  bill. 


■  Frazer  v.  Bennett,  p.  196,  ante. 
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Hm  eoete  inciirred  Ktfore  th*  iuit  to  be  pmd 
by  the  plaintiff  himself. 

Gerard  v.  Httnier,  Sittings   at  the  Rolls, 
July  dd,  1837. 

[Before  the  Four  Judges.] 

SLANDER.'-^DBCLARATION. 


j4  declaration  in  slander,  where  the  wordt  do 
not  neceuariljf  and  of  themselves  impute 
a  crime  punishable  dp  law,  must  distinct- 
ip  allege  such  matter  as  shews  that  the 
words  spoken  were  intended  to  impute  such 
a  crime ;  und  if  such  allegation  ti  not  dis* 
tinctlff  made,  the  Court  will  not  vifer  it, 
even  after  verdict. 

Hub  was  an  aetion  of  slander  tried  before 
Mr.  Baron  Guraey,  at  the  spring  assizes  for 
Chester  in  1836.  The  declaratioo  stated  that 
some  houses  had  been  destroyed  by  fire ;  that 
the  defendant  knowing,  &c.  and  intending  to 
injure  the  plaintiff,  spoke  these  words, ''  thou 
(meaning  the  plaintiff)  knows  that  thou  set 
fire  to  those  buildings,  and  thou  will  never  he 
easy  till  thou  hast  told."  Plea^  the  general 
issue.  Verdict  for  the  pluntiff,  damages  10/., 
subject  to  a  motion  to  enter  a  nonsuit  on  the 
ground  that  the  words  alleged  did  not  impute 
a  crime  punishable  by  law. 

Mr.  J.  Jervis,  in  Easter  Term  1836,  moved 
accordinglv.  He  referred  to  Sweetapple  v. 
Jesse,*-  where  the  words  stated  were  that 
"  young  Sweetapple  has  set  his  own  premises 
on  fire,"  and  the  judsment  was  «rreeted  on 
the  ground  that  wilfuUy  setting  his  own  pre- 
mises on  fire  was  not,  except  under  special 
circumstances,  a  crime  punishable  by  law. 

Mr.  •/.  Evans  shewed  caase.  The  case  of 
Sweetapple  v.  Jesse,  as  far  as  it  goes,  appears 
to  be  an  authority  against  the  declaration ;  but 
there  is  this  distinction  between  the  t^vo  cases. 
It  was  there  stated  that  the  plaintiff  was  in 
possession  of  the  premises  which  were  burnt. 
Here  the  premises  did  not  appear  to  be  the 
plaintiff^s,  and  setting  fire  to  anotlier's  premises 
mnat  of  necessity  be  unlawful.  At  all  events, 
after  verdict  the  Court  will  intend  everything 
in  favour  of  the  verdict.  If  it  can  be  made  to 
appear  that  a  crime  is  imputed,  the  Court, 
after  verdict,  will  presume  that  it  was  so  im- 
pited.  It  is  so  here.  [Lord  Denman,  C  J. — 
i!>iippose  he  set  fire  to  the  premises  by  accident, 
and  somebody  eke  had  been  charged  with  the 
crime  of  having  set  fire  to  them  wilfully,  he 
would  never  be  easv.  Does  your  declaration 
alledge  more?}  That  is  a  possible  state  of 
thia^s ;  but  the  Court  must  not  suppose  mere 
possibilities  in  order  to  set  aside  a  verdict. 
The  words  alleged  indicate  that  the  defendant 
meant  to  make  charge  of  something  which 
had  been  matter  of  remorse  with  pliuntiff,  as 
if  it  liad  been  in  itself  criminal.  The  declara- 
tMMi  in  the  iudictment  strengthens  this  view 
of  the  matter,  for  it  states  the  words  to  have 


been  maUciousW  uttered  with  the  view  to  iiv- 
jure  the  plaintiff  in  his  good  name  and  credit. 
In  Sweetapple  v.  Jesse,  Lord  Denman  says, 
"  after  a  verdict  for  the  plaintiff,  the  Court  is 
bound  to  presume  all  matters  which  it  was 
necessary  lor  him  to  prove  in  support  of  his 
declaration.  The  guilty  setting  fire  to  the 
premises  was  a  matter  necessary  for  the  plain- 
tiff to  prove,  and  it  must  be  presumed,  after 
verdict,  to  have  been  proved  by  the  plaintiff. 

Mr.  Arnold,  on  the  same  side.  In  Shepherd 
on  Slander,^  is  a  passage  to  the  effect  that  the 
imputation  of  burning  a  dwelling-house  may 
be  actionable,  and  an  action  is  said  to  have 
been  maintained  for  saying  '*  thou  didst  burn 
a  dwelling-house,  "  or  "thou  didttt  burn  a 
barn  full  of  corn,"  not  stating  that  it  was  done 
wilfully  or  feloniously.  Burcham  v.  Nether* 
sale,^  and  Comyn'i  Digest, <>  shew  that  slander 
will  lie  where  words  which  appear  to  impute 
a  crime  are  proved  to  have  been  uttered.  In 
ff^ilner  v.  Hold,^  the  words  "  thou  hast  killed 
thy  wife,"  stated  in  the  declaration  as  "  nuper 
uaorem,"  were  held  to  mean  that  he  had  mur- 
dered her,  although  it  was  argued  that  there 
might  he  a  justifiable  killing.  This  case  is 
stronger  than  that,  for  there  can  be  no  justi- 
fiable arson.  In  Stowe  v.  Holland,^  the  words 
were  "  thou  art  knave  and  rascal :  thou  settest 
upon  me  in  the  highway,  and  takest  my  purse 
and  my  money;"  the  objectiuns  taken  here 
were  taken  there ;  yet  iudgment  for  the  plain- 
tiff. In  Peake  v.  Oldam,^  which  was  a  case 
in  error,  the  words  "you  are  guilty"  inuendo 
of  the  murder  of  A,  B.,  were  helil  after  ver- 
dict a  sufficient  charge  of  murder,  though  the 
colloquium  was  only  of  death.  The  word 
"guilty"  there  might  make  a  difference. 
[Lord  Denman,  C.  J. — It  is  stated  in  the 
declaration  that  the  words  used  there  were 
meant  to  impute  murder.  That  was  a  thing 
for  the  jury  to  decide;  and  thev  found 
that  that  was  the  crime  intendea  to  be 
imputed.]  In  Pake  v.  Oldam,  Lord  Mans* 
field  said,  "  where  words  from  their  general 
import  appear  to  have  been  spoken  to  defame 
a  party,  the  court  ought  not  to  be  industrious 
in  putting  a  construction  upon  them,  different 
from  what  they  commonly  bear." 

Mr.  •/.  Jervis,  in  support  of  the  rule,  was 
stopped. 

Lord  Denman,  C.  J.— There  is  really  nothing 
in  it.  We  always  presume  after  verdict,  and 
where  there  is  a  good  ground  of  action,  that 
what  is  necessary  to  be  proved  to  support  the 
action  has  been  proved  i  but  in  this  case  there 
is  not  enough  stated  to  shew  a  good  ground  of 
action.  We  cannot  presume  that. 
Mr.  Justice  Littledale  concurred. 
Mr.  Justice  Patleson  — ^There  is  not  in  the 
present  declaration  anything  to  help  the  ver- 
dict.   In  a  very  recent  case  in  the  Court  of 
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Common  Pleas  at  Lancaster^  a  defendaot  was 
charged  with  having  imputed  to  the  plaintiff 
that  he  had  forged  notes  in  his  possession.  A 
verdict  was  given  for  the  plaintiff,  but  the 
judgment  was  arrested  because  it  was  not  aU 
eged  whether  he  had  such  notes  in  his  pos- 
session lawfully  or  unlawfully.  There  is  no- 
thing in  this  declaration  to  shew  that  the  set- 
ting lire  to  the  pren)ises  was  unlawfuh 

Rule  absolute.— /?«^^^  ^.  Heron,  T.  T.  183?. 
K.  B.  F.  J. 
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GRANT. — TOLLS. 

Consuetudo,  in  an  oriffinal  grant  of  a  market, 
does  not  eajn'eu  toll. 

It  seems  that  concessisse  anfi  confirmasse 
are  not  words,  the  use  uf  which  in  a  deed 
will  nefiessarily  shew  that  deed  to  have  heen 
a  deed  confirminff'  ancient  rights.  Not- 
withstanding such  words,  the  deed  map,  it 
seems,  he  a  deed  originally  creating  a 
right. 

This  was  an  action  for  tolls,  claimed  as  pay- 
able in  respect  of  beasts  sold  in  the  market  of 
Wilton.  The  cause  was  tried  before  Lord 
j46inger^  at  the  summer  assizes  in  1835,  when 
the  plaintiff  proved  the  payment  of  the  tolls 
for  a  very  long  time  past,  and  there  rested  his 
case.  The  defendant,  to  shew  that  the  tolls 
had  not  been  properly  demanded,  put  in  a 
charter  of  Edw.  3,  m  which  the  words  used  by 
the  king  were  concessisse  et  confirmasse  merca- 
turn  cum  omnibus  liberis  consuetudinibus,  SfC. 
It  was  contended  that  the  word  consuetudo  did 
not  mean  tolls,  and  could  not  in  an  original 
grant  convey  the  right  to  levy  them,  and  that 
this  charter  was  a  grant  of  a  market,  but  was 
not  a  grant  of  tolls.  Lord  Abinger,  however^ 
told  the  jury  that  the  word  consuetudo  was  the 
word  usually  employed  to  describe  tolls,  but 
if  they  felt  any  doubt  on  that  point,  they  must 
look  at  the  usage  which  has  been  proved,  and 
say  whether  that  Justified  such  an  interpreta- 
tion. A  verdict  had  been  given  for  the  plain- 
tiff, and  a  rule  had  since  been  obtained  to  set 
aside  that  verdict,  and  have  a  new  trial  on  the 
ground  of  misdirection. 

Mr.  Alexander ^  Mr.  Armstrong,  and  Mr. 
ff^atson,  shewed  cause.  In  Coke  upon  Little- 
ton,* consuetudo  is  taken  to  mean  a  custom. 
A  ^rant,  therefore,  of  a  market,  with  all  pre- 
existing customs,  was  a  confirmatory  grant  of 
tolls  already  taken  by  the  custom  of  the  place. 
Brett  V.  Beales,^  shews  that  an  old  deed  claim- 
ing tolls,  and  regulating  the  amount  of  pay- 
ment, is  evidence  in  the  nature  of  reputation 
of  the  existence  of  the  tolls.  The  meaning  of 
the  words  which  were  required  to  carry  tolls, 
was  much  discussed  in  that  case ;  and  Lord 
Tenterden  there  held,^  that  where  the  king, 
before  the  time  of  legal  memory  was  entitled 
to  the  soil  of  the  town  of  C.  and  to  toU-trar 
▼erse  within  it,  and  afterwards  granted  to  the 
burgesses  of  the  town,  *'the  town  of  C.  with 


•  68,  b. 

b  Moody  and  Mai.  416 

«  Id.  426. 


all  its  appurtenances,"  these  words  were  niffi* 
cient  to  pass  the  toll.  It  is  clear,  tkerefore, 
that  no  particular  words  are  necessary  to  pass 
the  right  to  tolls,  but  that  the  words  used  iu  a 
grant  may  be  coupled  with  other  circumsunce^, 
and  the  right  to  tolls  may  be  thus  established. 
It  is  so  in  this  case.  In  Stamford  v.  Hawlrtt,^ 
it  was  held  that  reasonable  toll  would  be 
passed  by  a  grant,  though  no  amount  of  toll 
was  specified.  In  Truro  v.  Reynalds.^  it  was 
held  that  a  general  exemption  in  a  charier  of 
the  inhabitants  of  a  borough  from  tolls  and 
duetf  in  all  the  kingdom  but  London,  did  not 
exempt  them  from  tolls  due  to  the  corporadon 
of  that  borough  by  prescription.  It  is  possible 
that  consuetudo  may  not  mean  toll  in  a  charter 
of  creation,  but  this  was  clearly  a  charter  of 
confirmation,  where  it  would  have  such  a 
meaning. 

Mr.  Cresswell  in  support  of  the  rule.— In 
Heddy  v.  tfheelhouse,^  it  was  held,  that  l)y  the 
grant  of  a  fair  cum  omnibus  tiberlatibus,  toll 
was  not  due  nor  demandable ;  and  in  Hollowajf 
V.  Smitht,  the  question  was  argued  on  demur- 
rer, and  it  was  held  that  a  grant  of  a  fair, "  with 
all  profits,  commodities,  emolumems,  liberties, 
and  free  customs  ad  hujntmodi  ferins  f^erti^ 
nen."  did  not  carry  toll  which  was  not  incident 
of  common  right,  and  therefore  not  within  the 
words  of  reference.  The  words  liberis  cansue^ 
tudinihus  are  often  found  in  company  with 
customages  and  theolonium,  which  last  is  the 
proper  word  for  tolls,  and  is  so  used  in  all 
ancient  grants.  In  the  same  manner,  concessisse 
et  confirmasse,  merely  mean  that  the  King 
confirms  his  then  present  grant,  as  in  the  pre- 
aent  day  in  all  deeds  of  conveyance  words  arc 
u«ed  which  seem  to  have  a  meaning  referring 
to  the  past,  but  which  in  reality  refer  only  to 
the  earlier  words  of  the  same  deed.  [Mr.  Jus- 
tice Coleridge  —In  MagnaCharta,  when  speak- 
ing of  the  foreign  merchants  trading  hither, 
the  word  consuetudines  is  used.  There  it  ap- 
pears to  have  meant  the  payment  of  what  we 
now  call  custom  duties.  May  it  not  have 
meant  in  this  private  deed,  a  money  payment, 
as  it  expressed  in  that  great  public  deed?] 
No,  for  in  Stafford  v.  Pawlett,  there  was  not 
one  instance  in  which  a  grant  of  tolls  had  been 
made  by  the  word  consuetudines,  [Lord  Den- 
man,  C.  J.— Lord  Coke  says,  that  in  his  time, 
instructions  were  issued  to  the  justices  in  Eyre 
to  enquire  into  new  customs  ;  there  he  meant 
money  payments.]  But  the  inference  to  l»e 
drawn  from  that  expression  is  answered  by 
the  absence  of  proof  of  any  grant  of  tolls  by 
such  a  word. 

Cur.  ndv,  vult. 

Lord  Denmetn,  C.  J.— The  qucstioQ  in  this 
case  was,  whether  the  plaintiff  was  entitled  to 
certain  tolls  of  a  market.  There  was  proof  of 
the  grant  of  a  market  to  the  ancestors  of  the 
plaintiff,  and  the  words  of  the  grant,  as  osed 
by  the  King  were,  concessesse  ei  confirmasse, 
and  the  word  by  which  tolls  were  suppoaedto 
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be  mentioned  was,  consuetudinvs.  It  was  con- 
sidered possible,  and  bad  been  so  arj^ued,  that 
the  words  first  referred  to  naight  mean  a  con- 
firmation, in  which  case  contttetudines  would 
clearly  be  sufficient  to  convey  tbe  tolls,  but 
the  learned  Judge  who  tried  the  cause  (Lord 
Jbin^rer,)  had  gone  further  and  stated  it  as  his 
opinion,  that  in  the  creation  of  a  new  right,  that 
word  might  mean  the  same  thing.  Ic  was  pos- 
sible that  the  jury  who  gave  a  verdict  for  the 
plaiotiff  might  have  done  su  upon  this  direction 
of  the  learned  Judge  in  point  of  law,  and 
might  consequently  have  thought  themselves 
bound  to  declare  that  this  was  a  grant  of  tolls, 
and  so  have  put  a  construction  on  the  instru- 
ment. With  all  possible  respect  for  the 
learned  Judge,  we  have  thought  it  right  tu 
pause  upon  this  rule  laid  down  in  his  direction, 
and  to  examine  the  authorities  on  which  it  was 
founded,  and  we  can  find  no  instance  whatever 
in  which  the  word  coHSuetuJo,  in  an  original 
grant,  has  received  such  a  meaning.  There 
does  appear  to  be  one  passage  in  Coke  upon 
Littleton,  in  which  it  seisms  to  have  borne  such 
a  construction,  but  there  is  one  case  in  Coke's 
Reports,  and  there  was  another  in  Strange's 
Reports,  where  tlie  direct  contrary  had  been 
held.  I1ie  verdict,  therefore,  which  had  been 
given  for  the  plaintiff  in  this  case  cannot  stand, 
but  the  rule  for  setting  it  aside  must  be  made 
alisolute. 

Rule  absolute.  —  Lf^rd  Egremont  v.  Saut, 
T.T.  1837.    K.  B.F.J. 


Stng'tf  Sencti  9)^scttce  Court 

TRIAL  BEPORB  UN0BR-8HERIFF.—  JUDGMENT 
AS  IN  CASE  OF  A  NONSUIT. 

Issue  belnsf  joined  on  the  2d  February,  and 
an  order  for  ike  trial  of  the  cause  before 
the  under-sheriff  being  obtained  the  ne^t 
day,  n  mniion  for  judgment  as  in  case  of  a 
nonsuit  in  Easier  Term,  several  court  days 
having  paued  and  no  notice  of  trial  being 
given,  ta  too  early. 

George  had  obtained  a  rule  calling  on  the 
plaintiff  to  shew  cause  why  the  defendant 
should  not  have  judgment  as  in  case  of  a  non- 
suit. Issue,  it  appeared,  had  been  joined  on 
the  2d  February,  and  on  the  next  da^  a  judge's 
order  was  obtained  for  the  trial  or  the  cause 
before  the  under-sheriff.  Several  days  on  which 
trials  were  had,  had  since  passed,  but  no  notice 
of  trial  had  been  given. 

Arthbold  now  shewed  cause,  and  contended 
that  t!ie  application  came  too  early.  It  was 
a  town  cause,  and  the  plaintiff  was  entitled 
to  three  terms  in  which  to  proceed  to  trial, 
and  tlie  present  rule  bad  been  moved  in  Easter 
1  erm.  He  pointed  out  the  case  of  Hurl  v. 
Wilson,  3  D.  P.  C.  65^,  where  the  issue  in  a 
country  cause,  ordered  to  be  tried  before  the 
sheriff,  having  been  joined  on  the  9th  August, 
an  application  for  judgment  as  in  case  of  a 
noosuit,  no  notice  of  trial  having  been  given 
io  the  next  Hilary  Term,  was  held  to  be  pre- 
mature. In  Buttenewrth  v.  Crabtree,  Z  D.  P. 
C.  184,  issue  was  joined  io  the  cause,  which 


*  was  a  country  cause,  before  the  sheriff  in  June^ 
j  and  no  notice  of  trial  was  given ;  and  a  motion 
for  judgment  as  in  case  of  a  nonsuit  in  Mi- 
chaelmas  Term  was  held  to  be  too  early, 
although  two  court  days  had  passed.  The 
mere  fact  of  an  order  for  the  trial  of  the  cause 
before  the  sheriff,  did  not  alter  the  plantiff 's 
right  in  respect  of  the  time  which  he  had  for 
proceeding  to  trial.  H^ri^ht  v.  Skinner,  4  D. 
P.  C.  727*  was  an  authority  from  which  that 
might  be  collected  ;  for  it  was  held  that  a  de- 
fendant having  obtained  an  order  for  trial  be- 
fore a  sheriff  under  the  Writ  of  Trial  Act,  a 
Judge  could  not  impose  terms  upon  the  plain, 
liff  as  to  the  time  of  proceeding  to  trial. 

George,  in  support  of  his  rule.— The  case 
of  H^right  V  Skinner,  was  different  from  the 
present.  There  the  defendant  had  obtained 
the  order,  while  here  the  plaintiff  had  been  the 
active  party.  He  therefore  having  taken  such 
a  step,  by  which  he  would  be  enabled  to  pro- 
ceed to  trial  at  an  earlier  time  than  if  the 
cause  had  gone  on  in  its  ordinary  course,  had 
no  right  to  suffer  several  court  days  to  pass 
without  proceeding  to  trial. 

Cur.  adv.  vult. 

fFHUams,  J. — This  case  does  not  appear  to 
be  distinguishable  from  that  of  Fo^e  v.  3f*Cul' 
loch,  recently  decided  by  Mr.  Justice  Pa//tf«9J», 
where  it  was  held  that  a  motion  for  iudgment 
as  in  case  of  a  nonsuit  under  similar  circum- 
stances was  too  early.  The  rule  must  be  dis- 
charged, but  without  costs. 

Rule  accordingly.— Winery  f.  Jeffries,  E.T. 
1837.    K.  B.  P.Cf. 


AFFIDAVIT  OF  JUSTIFICATION, — RULE  OF 
T.  T.  I  W.  4. 

The  bail  will  not  be  rejected  because  in  the 
affidavit  ofjustification,  under  the  rule  of 
T,  T,  I  ^  4,  they  are  described  as  being 
"  pots^ssed'*  of  the  requisite  amount,  m- 
stead  of  *' worth,"  but  it  is  only  a  ground 
ft/r  depriving  the  defendant  of  the  costs  of 
justification. 
The  bail  in  this  case  attended  to  justify,  but 
Busby  objected  to  the  justification,  on  the 
ground  that  the  bail  were  described  in  the  af- 
fidavit of  sufficiency  to  be  '*  possessed  "  of  the 
requisite  amount,  instead  of  its  being  alleged 
that  they  were  "  worth  **  the  money.     He 
pointed  out  the  rule  of  Court,  1  R.  G.  H.  T., 
2  W.  4,  8.  19,  in  which  there  was  an  amend- 
ment on  the  form  given  in  the  previous  rule  of 
T.  T.  I  W.  4.    The  word  "possessed"  was 
employed  in  the  form,  but  by  the  subsenuent 
rule  "  worth"  was  required  to  be  used,  ana  this 
had  been  establ  shed  now  to  be  the  proper  term 
by  a  series  of  decisions.     If  the  defendant 
adopted  the  rule  of  T.  T.  1 W.  4,  he  must  pur- 
sue it  strictly,  and  if  he  did  not,  he  had  not 
now  placed  himself  in  a  position  to  justify. 
The  decision  in  Penson**  bail,  4  D.  P.  C.  627, 
was,  that  if  a  defendant  in  justify  iiig  bail  adopts 
ed  the  new  practice  under  R.  G.  T.  T.  I W.  4, 
he  must  comorm  to  it  strictly,  and  an  affidavit 
therefore  of  sufficiency,'  good  under^  the  old 
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'practice,  but  defective  under  the  new,  was 
11  eld  to  be  insufficient.  The  bail  therefore 
should  not  be  permitted  to  justify. 

Knotclet^  in  support  of  the  bail. — ^TTie  only 
effect  of  the  informality,  if  the  exact  form  of 
the  affidavit  had  not  been  complied  with, 
would  be  to  deprive  the  defendant  of  the  costs 
of  justification,  to  which,  otherwise,  he  would 
have  been  entitled. 

ff^iiiiamt,  J.,  thoufrht  the  bail  might  juttily, 
and  that  the  only  effect  of  the  informHlity  was 
to  prevent  the  defendant  from  obtaining  the 
costs  of  justification. 

Bail  justified.— C«r/tfr'#  bail,  E.  T.  1837  — 
K.  B.  P.  C. 


JUDGMENT  ON  OLD  WARRANT  Or  ATTORNBT. 
— BVIOBNCS  OF  DBFBNDAKT  BEING  ALIVE. 

jtn  affidttvU  stating'  that  a  check,  written  hy 
the  defendant,  and  dated  thirteen  days  be- 
fftre  the  application,  had  been  paid  four 
days  before  the  application,  is  sufficient  evi- 
dence of  the  defendant  being"  alive  to  entitle 
the  plaintiff  to  judgment  on  an  oldwaraant 
of  attorney. 

Palmer  moved  for  leave  to  enter  up  judg- 
ment on  an  old  warrant  of  attorney.  The 
proof  of  the  defendant  being  alive  rested  on 
an  affidavit  dated  the  1st  May,  (this  being  the 
4th)  made  by  an  army  agent,  who  swore  that 
the  defendant  was  in  the  army,  and  that  be  had 
on  that  day  paid  a  check,  written  in  his  hand 
writing,  and  purporting  to  be  drawn  nine  days 
previously. 

JFUliams,  J.,  thought  that  this  would  do,  and 
granted  a  rule. 

Rule  granted.— yacro&#  v.  Griffiths,  E.  T., 
1837.  K.  B.  P.  C. 


JUOOMBNTON  AN   OLD   WARRANT  OF  ATTOR- 
NEY.— ^AFFIDAVIT. 

An  affidavit,  produced  to  obtain  judgment  on 
an  old  warrant  of  attorney,  is  not  sufficient 
in  stating  that  the  deponent  believes  the  de* 
fendant  to  be  alive,  in  consequence  of  in^ 
formation  which  he  has  received,  unless  it 
is  also  sworn  that  he  believes  the  informal 
tion  to  be  true. 
Hoggins  moved  for  leave  to  enter  up  judg- 
ment on  an  old  warrant  of  attorney.    One  de- 
fendant was  sworn  to  have  been  alive  within  a 
few  days ;  but  with  respect  to  the  other,  the 
affidavit  was  not  so  explicit.    It  was  stated 
that  from  enquiries  made  by  the  deponant,  he 
verily  believed  that  the  defendant  was  alive  on 
the  l5th  of  April,  this  being  the  6th  May. 

Williams,  J. — The  affidavit  is  insufficient  in 
not  stating  that  the  deponent  believed  what  he 
had  heara  to  be  true ;  and  the  rule  cannot  be 
granted* 

Rule  refused. — Reeder  v.  fFhip  and  another, 
E.T.  1837.  K.B.P.C. 


Cammon  9U»f . 

FROFBRT. — WHAT  GOOD  OTBR. 

Profert  of  a  deed  of  administration  being 
made  in  the  declaration,  an  inspection  »/ 
the  deed  at  the  Registrar's  office,  Doctoft 
Commons,  is  not  good  oyer, 

fFilde,  Seijt.,had  obtained  a  rule  calling  on 
the  plaintiff  to  shew  cause  why  an  order  of  Mr. 
Justice  Gaselee,  dated  the  14th  of  April,  1835, 
for  a  stay  of  proceedings  in  this  action,  should 
not  be  set  aside,  and  why  the  defendant  should 
not  be  deemed  to  have  had  good  oyer  of  a 
deed  of  administration,  of  which  there  was  a 
profert  in  the  declaration  on  its  being  produced 
to  him  at  the  office  of  the  Registrar  at  Doctor's 
Commons,  the  costs  of  procuring  a  copy  of 
the  deed,  and  the  costs  of  the  plaintiflfs  attor- 
ney's  attendance  at  Doctor's  Commons  bein^^ 
paid  by  the  plaintiff.  It  was  an  action  brought 
on  an  administration  bond,  in  the  name  of  the 
Archbishop  of  Canterbury,  as  trustee  for  the 
plaintiff,  and  the  declaration  contained  upro- 
fert  of  the  deed.  A  copy  of  the  deed  had  been 
given  to  the  defendant,  out  oyer  had  not  beeo 
given  in  the  usual  ^vay,  the  office-keeper  m 
whose  custody  the  deed  was,  having  refused  to 
permit  it  to  be  taken  from  his  office.  A  suoi- 
mons  for  the  stay  of  proceedings  until  good 
oyer  should  Have  been  had,  was  taken  out  by 
the  defendant,  and  an  order  was  made  to  that 
effect  by  Mr.  Justice  Gaselee, 

R,  r.  Richards  now  shewed  cause,  and  con- 
tended  that  the  mode  of  giving  oyer  proposed 
by  the  plaintiff  in  this  rule  was  utterly  incoa- 
sistent  with  the  usual  practice.  Oyer,  accord- 
ing  to  its  strict  legal  meaning,  was  the  pro- 
duction and  reading  of  any  original  deed  or 
document  in  court,  and  the  present  mode  of 
giving  oyer  at  the  office  of  tne  attorney  was 
merely  adopted  for  the  sake  of  convenience. 
The  production  of  deeds  had  been  dispensed 
with  only  when  there  was  a  good  excuse 
pleaded.  Read  v.  Brookman,  3  T.  R.  157,  but 
here  profert  was  made  and  no  reason  suggested 
for  the  non-production  of  the  deed.  .  Had  such 
an  excuse  been  made,  the  matter  would  hare 
been  on  record,  and  proper  steps  might  hare 
been  taken  by  the  deienaant  to  object  to  it. 
Tkoresley  v.  Sparrow,  1  Wilson  16,  and  Strange 
1 185,  shewed  that  the  court  could  not  dispense 
with  oyer  when  a  deed  was  pleaded.  In  the 
case,  as  reported  in  Strange,  it  was  said  that 
the  plaintiff  was  in  fault  for  commencing  his 
action  before  he  was  in  a  condition  to  prodoce 
the  deeds,  and  that  observation  applied  here 
with  twofold  force ;  because  the  plaintiff  was 
himself  in  possesion  of  the  deed.  There  was 
a  note  to  the  case,  as  in  Strange,  and  there 
was  besides  the  cases  of  Toftu  v.  Nesbitt,  3  T. 
R.  153,  and  Mattison  v.  Atkinson,  ib.,  (re- 
ferred to  in  a  note  to  the  case  of  Read  v.  Brook, 
mam,)  in  which  the  principle  laid  down  was 
that  the  Court  had  not  the  power  to  dispense 
with  oyer,  and  could  only  asaist  the  phuntiflf 
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in  declaring,  if  they  desired  to  shew  him  any 
favor. 

Tfndd,  C.  J. — ^Thc  Court  hare  process  to 
m  ike  the  officer  produce  the  deed  on  the  trial ; 
but  they  cannot  compel  him  to  prodnce  it  in 
any  intermediate  proceeding". 

R.  K  /J/cAarrff.— The  Archbishop  of  Canter- 
baty  tnust  be  looked  upon  as  the  real  plaintiflT, 
as  the  ai'tion  stands,  but  the  bond  mi^ht  have 
been  assigned  by  him  to  the  pluntiff  in  fact. 
In  the  Archbishop  of  Canierhurjf  v.  Roberuon, 
1  C.  &  M.  690,  an  assignment  had  been  made; 
but  no  assignment  having  been  made  here, 
the  action  must  be  supposed  to  have  been 
brought  without  the  consent  of  the  Preroga- 
tive Court.  Reference  was  also  made  to  the 
case  of  fThile  Y.  Moni/^merv,  Strange,  1198. 

yfrnolfi,  on  the  same  side,  cited  Stephen  on 
Pleading,  in  which  oyer  was  defined.  There 
was  no  case  in  which  an  assignment  had  l>een 
made  before  the  commencement  of  proceed. 
ingSy  and  it  was  a  question  for  the  Ecclesiasti- 
cal Court,  whether  there  had  been  such  a 
forfeiture  as  would  induce  them  to  make  the 
assi^rnment. 

fTilHe^  Serjt.,  contra. -^TYm  case  was  not 
one  in  which  an  assignment  ought  to  take 
place.  The  action  was  brought  under  the  Act 
of  Parliament  for  the  security  of  the  Arch« 
bishop,  and  the  creditor  had  right  to  sue.  The 
Archbishop  of  Canter hury  v.  Haute ^  Cowp.  140. 
Giving  oyer  was  matter  of  law,  and  the  mode 
in  wbicb  it  was  given  was  matter  of  practice. 
This  was  not  an  attempt  to  get  rid  of  giving 
oyer,  but  only  an  application  that  it  might  be 
given  in  a  particular  way.  The  case  ot  Totty 
V.  Nishett  was  in  favour  of  the  application  ;  for 
Bulier,  J.  said,  '*all  we  can  do  is  to  order 
that  the  production  of  a  copy  shall  be  oyer." 
A  copy  here  had  already  been  given,  but  oyer 
was  immediately  claimed  by  the  defendant, 
who  was  aware  of  the  difficulty  of  the  plaintiff's 
position.  Such  an  objection  ought  not  to  be 
permitted  to  interfere  with  the  rights  of  the 
pbintiff. 

Thtdal,  C.  J.,  thought  that  the  Court  had  no 
power  to  substitute  the  mode  of  oyer  suggested 
by  the  rule  for  that  which  had  been  established 
by  custom ;  for  the  whole  observations  made  in 
support  of  the  rule  shewed  the  case  to  be  so 
muck  one  of  excuse,  that  it  ought  to  have  been 
put  iipom  record.  If  the  rule  were  made 
absolute,  the  Court  would  be  deciding  upon 
motion -a  point  most  important  as  concerning 
the  rights  and  privileges  of  the  Prerogative 
Court.  The  proper  course  would  have  been 
for  the  plaintiff  to  applv  to  the  Court  ior  a 
mnndmmuM  for  the  production  of  the  bond, 
when  the  Archbishop  would  have  had  an  op- 
portunity  of  deciding  whether  he  would  pro- 
duce it  or  not.  The  rule  must  be  discharged, 
bat  without  costs. 
Parb,  J.,  and  BoMntptet^  J.,  concurred. 

Coitrntm^  J.,  said  that  the  giving  oyer  was  an 
act,  atrictly  speaking,  to  be  done  in  Court. 
The  Court  could  sit  only  at  ff^eUmintter,  and 
no  place  out  of  fFtitminster  could  be  made  a 
part  of  the  Court.  He  was  also  of  opinion 
that  the  application  was  a  reasonable  one,  and 


28: 

that  the  rule  therefore  must  be  dischanred 
without  costs. 


NBWTRIAL.—UlIDBR8fl«RIFF.— AFFIDAVIT. 

AJMamti  stating /acts  to  hfwe  bet^n  proved  at 
a  trial  before  the  undereherif,  hut  which 
do  not  appear  oh  the  undersheriffu  notes, 
are  admisaible  tn  shetemg  cause  against  a 
rule  for  anew  trial,  on  the  ground  of  the 
verdict  being  against  evidence. 

'^'Ti  ^''^  "hewed  cause  against  a  rule  ob- 
tamed  by  Cottmgham  for  a  new  trial,  on  the 
ground  that  the  verdict  was  against  evidence. 
The  cause  was  tried  before  the  under-sheriff  of 
Yorkshire,  and  affidavits  were  now  produced 
m  which  some  facts  were  stated  to  have  been 
proved  at  the  trial  which  did  not  appear  unon 
the  undersheriflPs  notes.  ^ 

Cottinfham  contended  that  the  affidavits  were 
inadmissible,  but  admitted  that  if  they  were  re- 
ceived, they  would  be  an  answer  to  his  rule. 

Per  Curiam.—The  affidavits  may  be  admit- 
ted, and  the  rule  must,  in  consequence,  be  dis- 
charged. 

,oS?^®  discharged.— /:,/%  v.  Johnson,  E.  T. 
18o7.    Excheq. 


CHANUmo  VBNUB.-— MATJIRIAL  ETIDBNCB. 

An  undertaking  having  been  given  by  the 
ptttintifto  give  matenal  evidence  in  apar^ 
tteular  county,  on  an  application  to  change 
the  venue,  an  objection  that  such  evidence 
has  not  been  given  must  be  made  at  the 
trial, 

Balguy  moved  to  set  aside  the  verdict  in  this 
cause,  and  enter  a  nonsuit.  It  appeared  that 
It  was  an  action  brought  against  a  wharfinger 
for  negligence,  and  the  venue  was  laid  in  Lin- 
colnshire.  An  application  was  made  to  chanire 
It  to  Yorkshire,  but  the  venue  was  retained  on 
the  plaintiff  giving  an  undertaking  to  give  ma- 
terial  evidence  in  Lincoln.  A  verdict  was 
found  for  the  plaintiff,  and  the  present  applica- 
tion was  made  on  the  ground  that  matenal  evi- 
dence had  not  been  given  according  to  the  un* 
dertaking.  No  objection  ivas  made  at  the 
trial. 

Parke,  B.— If  the  objection  had  been  token 
at  the  trial,  the  plaintiff  might  have  produced 
matenal  evidence  in  Lincoln.  It  is  now  too 
late. 

Rule  refused.— /fw  v.  Pickard,  E.  T.  1837. 
Excheq. 


Digitized  by 


Google 


233 


Miicellanea, 


MISCELLANEA. 


ANCIBNT  OFFICRRS  ON  THE  PLBA  BIDB  OFTHB 
QDBBN'S  BBNOH. 

{Concluded  from  p.  216.) 

"  Fifthly,  the  Clerk  of  ike  Declaratiofu,  U 
•npointcd  for  life  hy  writing  under  the  hand 
«nd  seal  of  the  chief  clerk.  HU  duty  is  to  re- 
ceive, file,  and  alphabet  all  declarations  and 
hills  in  the  said  court ;  to  shew  the  files  to  the 
filacers,  clerks,  and  attorneys  of  the  court ;  to 
irrant  certificates  to  prisoners  to  enable  them 
to  apply  for  their  discharges;  to  attend  at 
Westminster  or  on  a  judge  of  the  court,  with 
the  records  in  his  custody,  when  required  ;  and 
to  attend  at  the  King's  Bench  office  for  the  dis- 
patch of  the  said  business. 

Sixthly,  the  Clerk  of  the  Common  Baib, 
Eitreais',  and  Potteas,  holds  his  office  by  ap- 
pointment under  the  hand  and  seal  of  the  chief 
clerk.  He  files  all  common  bails,  makes  out 
certificates  to  the  marshal  on  the  filing  com- 
mon bails  for  prisoners  on  orders  for  their  dis- 
charge ;  marks  deliberaturt  on  posteas,  estreats 
all  amerciaments  set  by  the  court,  and  admi- 
nisters the  oath  taken  of  the  service  of  wnU 
according  to  the  late  act  of  parliament. 

Seventhly,  the  Signer  of  tke  fFriU,  holds 
his  place  by  parol  aj^pointmenl  of  the  chief 
clerk.  His  dutv  is  to  sign  all  signable  writs, 
and  to  enter  tM  remembrance  of  them  on 
rolls  of  parchment ;  to  take  and  file  affidavits 
to  hold  to  bail ;  to  receive  and  deliver  out  writs 
of  error  and  cerihrari,  and  to  enter  them  in  a 
book ;  to  file  writs  and  special  bails ;  to  make 
copies  of  writs  and  affidaviu,  and  to  attend  the 
judges  when  required. 

•«  The  office  of  Clerk  of  tke  Treasury,  and 
euitoi  brevium  and  recordorum,  formerly  called 
the  office  of  custot  brevium  and  recordorum,  \% 
an  ancient  office,  granted  for  life  by  the  chief 
justice  of  the  Court  for  the  time  beini?.  This 
officer  has  the  possession  of  the  treasury  of 
the  said  Court  at  Westminster,  and  the  custody 
and  charge  of  the  records  and  writs  there. 
Before  the  beginning  of  every  term  he  gives 
notice  in  writing  to  one  of  the  judges  whose 
turn  it  is  to  keep  the  essoin ;  and  he  attends 
the  judge  at  Westminster,  with  the  other 
officers  of  the  Court  for  that  purpose ;  he  like- 
wise gives  constant  attendance  at  the  treasury 
by  himself,  or  deputy,  every  day  in  term,  dur- 
ing the  sitting  of  the  Court,  and  attends  with 
the  keys  of  the  treasury  in  vacation  time  when 
required,  in  order  to  search  for,  and  make 
copies  and  exemplifications  of  records;  and  at 
the  end  of  every  issuable  term  he  is  supposed 
to  transcribe  from  the  records  all  issues,  fines, 
amerciaments,  and  recognizances  forfeited, 
which  are  to  be  estreated  into  the  Court  of 


Exchequer.  His  duty  is  to  transcribe  and  in- 
gross  from  the  plea  rolls,  all  issues  that  are  to 
be  tried  bv  nti t  prius  in  the  said  Court,  and  to 
examine  the  same  with  the  plea  roll  (except  as 
aforesaid) ;  and  after  they  are  examined,  he 
scab  them  for  trial,  and  b^  his  clerks  he  gives 
daily  attendance  at  his  office,  from  the  time 
the  judges  appoint  their  circuits,  till  the  cir- 
cuits are  over,  for  the  transcribing,  examining, 
and  sealing  the  records  of  nieipriui  for  all  the 
circuits  in  England,  and  for  making  exemplip 
fications,  if  required. 

"  There  are  two  treasuries  for  keeping  the 
records;  namely,  the  inner  and  the  outer 
treasury.  They  are  both  appointed  by  the 
Cttitoi  Brevium,  There  are  also  under  clerks, 
who  claim  fees. 

«'  The  Clerk  for  transcribing'  from  tke  Plea 
Rolls  tke  Records  of  Nisi  Prius,  in  the  county 
of  Middlesex.  He  is  appointed  by  the  chief 
justice.  His  duty  is  to  prepare  the  records  of 
nisi  prius,  as  above  mentioned,  and  to  seal  the 
same. 


CIRCt7M8TANTIAL  BTIDBNCB.— TRACINft  A 
ROBBBli. 

The  sagacity  of  savages  often  transcends  all 
that  the  boasted  learning  of  schools  and  col- 
leges can  shew.  A  North  American  Indian, 
upon  returning  home  to  his  cabin,  discovered  i 
that  his  venison,  which  had  been  hung  up  to 
dry,  was  stolen.  After  taking  his  observations 
on  the  spot,  he  set  off  in  pursuit  of  the  thief,  | 
whom  he  tracked  to  the  woods.  Meeting  with  < 
some  persons  on  his  route,  he  inquired  if  they 
had  seen  a  little  old  white  man  with  a  short  { 
gun,  and  accompanied  by  a  small  dog  with  a 
bob-tail.  They  answered  in  the  afllrmative; 
and  upon  the  Indian  assuring  them  that  the 
man  thus  described  had  stolen  his  venison, 
they  desired  to  be  informed  how  he  was  able 
to  give  so  minute  a  description  of  a  person 
whom  it  appeared  he  had  never  seen.  The 
Indian  replied,  "The  thief  I  know  is  a  Utile 
man  by  his  having  made  a  pile  of  stones  to 
stand  upon  in  order  to  reach  the  venison  from 
the  height  at  which  I  hung  it  while  standing 
on  the  ground ; — that  he  is  an  oldmun  I  know 
by  his  short  steps  which  1  have  traced  over  the 
dead  leaves  in  the  woods ; — and  that  he  is  a 
wkite  man  I  hnow  by  his  turning  out  his  toes 
when  he  walks,  which  an  Indian  never  does. 
His  gun  I  know  to  be  skort  from  the  mark 
which  the  muzzle  made  by  rubbing  the  bark 
of  the  tree  agsunst  which  it  had  leaned ; — that 
his  dog  is  small  I  know  by  his  track ;  and  that 
he  has  a  bob-tail  I  discovered  by  the  mark  it 
made  in  the  dust  where  he  was  sitting,  while 
his  master  was  busied  about  my  meat.'*— From 
Ckambers*  Edinburgk  Journal, 
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IIIPRI80NMJINT  FOR  DEBT  BILL. 

Mr.  Riekardt  sud: — ^A  wrongf  impreflrion 
hu  gone  before  the  public  with  respect  to 
what  passed  on  a  former  eFenin^,  on  the 
occasion  of  the  second  reading  of  this  bill. 
The  Attorney  General »  in  bringing  forward 
this  measure,  is  not  only  bound  to  shew  that 
imprisonment  for  debt  is  an  evil,  per  ie,  but 
he  is  also  bound  to  shew  that  his  measure  will 
remedy  that  enl  Has  he  done  this?  I  con- 
tend that  he  has  not  He  has  not  even  thought 
it  oecessary  to  explain  these  enactments. 

It  is  well  known  that  the  creditor  has,  by 
the  hw  as  it  stands  at  present,  the  power  of 
arrest;  and  it  is  generally  admitted,  that 
if  the  debtor  be  not  insolvent,  in  ninety-nine 
cases  out  of  a  hundred,  he  pays  the  money 
rather  than  go  to  prison.  The  learned 
gentleman  takes  away  the  power  of  arrest, 
and  proposes  as  an  equivalent,  that,  in 
debts  under  10(V.,  the  creditor  shall  bring 
his  action,  and  if  he  gets  judgment,  he  is 
then  to  be  in  the  situation  of  a  judgment 
creditor.  But  it  must  be  remembered,  that 
from  four  to  twelve  months,  according  as 
the  action  is  defended,  will  elapse  before 
he  gets  judgment;  during  which  the  debtor 
may,  if  he  is  so  minded,  dispose  of  all 
his  effects.  Under  this  bill,  then,  the  jndg- 
ment  creditor  will,  after  obtaining  judgment, 
have  to  apply  for  the  debtor  to  give  in  a  sche- 
dule of  his  effects.  Now,  as  the  law  stands, 
execution  can  issue  immediately  after  judg- 
ment, either  agamst  the  body  or  goods ;  but 
the  learned  gentleman  takes  away  the  right  of 
execution  against  the  body,  and  gives  as  an 
equivalent  this  schedule.  If  the  judgment 
creditor  supposes  the  schedule  is  incorrect,  he 
has  the  power  of  applying  to  a  commissioner 
to  examme  the  debtor  upon  oath.  If  that  ex- 
•mina^n  is  not  considered  sitbfaccory,  the 
commissioner  has  then  the  power  of  commit- 
tmg  the  debtor  to  prison.     Bat,  look  a$  the 

Vou  attT.— No,  411. 


expense  of  all  this.  Attorneys  and  counsel 
must  be  employed.  The  attorney  must  rigidly 
inquire  ;  that  enquiry  will  be  opposed  ;  and  I 
have  consulted  a  respectable  solicitor  on  the 
subject,  and  he  informs  me,  that  before  these 
proceedings  could  be  terminated,  the  whole 
expenses  on  both  sides  might  be  calculated  at 
2001.  or  300/.,  or  in  some  cases  as  much  as 
400/.,  for  the  chance  of  recovering  a  debt  of 
50/.  The  creditor,  after  having  had  held  out 
to  him  at  this  time  the  vain  and  delusive  hope 
of  recovering  his  debt,  and  having  been  de- 
feated by  his  debtor,  having  nothing  left  to  pay 
with,  woidd  be  left  without  any  sort  of  redress, 
and  would  not  only  lose  his  original  debt  of 
50/.,  but  would  be  out  of  pocket  from  100/.  to 
200/.  in  expenses.  But  the  Attomev  General 
says,  the  judgment  creditor  has  still  tne  power, 
if  the  debtor  happen  to  have  any,  of  coming 
upon  his  estate.  This  is  very  true ; — but  he 
would  first  have  to  search  out  whether  any 
judgment  was  already  on  that  estate.  This 
would  be  another  expense,  and  probably,  with 
the  same  result.  But  the  learned  gentleman 
provides  that  the  judgment  creditor  may  take 
the  book  debts  of  the  debtor;  and  if  these 
book-debtors  refuse  to  pay,  (which  they  pro- 
bably would)  he  has  the  power  to  proceed 
against  them  in  the  same  way,  and  with  every 
probability  (as  any  assistance  in  the  way  of 
information  from  the  debtor  would  be  out  of 
the  question)  of  findinjf  in  each  instance  a 
verdict  given  agtfinst  him,  and  thus  would  he 
be  saddled,  not  only  with  the  enormous  costs 
I  have  already  mentioned,  but  with  the  whole 
costs  of  these  proceedings  in  addition.  And 
this  is  the  sort  of  boon  which  the  Attorney 
General  bestows  on  the  commercial  world. 

But  thb  is  not  aU.  If  the  clause  of  which 
the  Attomev  General  has  jpven  notice  to  fol- 
low the  17th  should  pass  into  a  law,  another 
CToss  i^ustice  would  be  done  to  the  50/.  cre- 
ditor. In  that  dauae,  the  Attorney  General 
proposes,  that  where  a  man  is  a  creditor  for 
100/.,  he  shall  have  the  power,  unless  his  debt 
be  paid^thin  twenty-one  dajt,  or  the  debtor 
can  giro  approved  security  (for  which  he  will 
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have  to  offer  two  sureties)  of  makinir  the  deht- 
or  a  bankrupt  on  ihe  22d  day.  Now,  it  is 
evident,  that  in  all  cases  where  the  100/.  ere- 
ditor  possesses  this  power,  he  will  exercise  ir, 
if  he  thinks  that  be  cannot  p;et  his  money  as 
soon  as  he  wants  without  it.  But  what  would 
be  the  result  of  clotbinK  the  creditor  with  this 
extraordinary  power?  It  would  lead  infallibly 
to  that  abuse  which  the  bankrupt  laws  are  most 
particular  in  guarding  against— namely,  the 
giving  of  an  undue  preference  to  a  particular 
creditor.  But  the  Attorney  General  from  his 
desire  to  couciliate  some  great  men  in  the  city, 
gives  the  100/.  creditor  this  monstrous  power 
of  making  his  debior  bankrupt,  if  his  own  in- 
dividual debt  be  not  paid  within  three  weeks. 
"  Well,  but,"  the  Attorney  General  may  say, 
"  supposing  the  debtor  to  be  made  a  bankrupt 
by  the  100/.  creditor,  the  50/.  creditor  will 
come  in  for  his  share  of  the  estate,  as  well  as 
the  man  who  makes  the  bankrupt."  This  will 
be  very  true,  if  matters  come  to  bankruptcy ; 
but  of  course  this' will  be  the  very  thing  which 
the  debtor  would  wish  to  avoid,  and  in  99 
cases  out  of  100,  where  there  are  any  eflfects.the 
«lebtor  will,  at  any  loss,  pay  the  100/.  creditor 
liis  debt  in  order  to  avoid  the  Gazette,  while  the 
50/.  creditor,  at  the  end  of  two  or  three  years 
of  litigation,  will  be  left  without  recovering  a 
farthing  of  the  money  owing  to  him,  and  greatly 
out  of  pocket  by  the  expenses  of  prosecuting 
his  claim.  Why  should  more  indulgence  be 
given  to  the  great  than  to  the  small  creditor  ? 

Again,  it  is  provided,  that  if  a  man  makes  affi- 
davit that  such  and  such  a  person,  being  a  tra- 
der, is  indebted  to  him  in  the  sura  of  100/.,  then 
unless  the  money  be  paid  within  tweniy-one 
days,  or  the  trader  find  two  sufficieut  sureties 
for  the  payment  of  the  debt  and  costs,  be  is  to 
be  declared  a  bankrupt.  I  believe  it  was  So> 
lomon  who  said,  "  Be  surety  for  no  man." 
Suppose  any  man — ^and  I  think  few  men  will 
be  found  willing  to  become  surety — (not  for 
the  surrender  of  the  debtor,  as  it  is  at  present, 
but  for  the  payment  of  the  whole  debt  and 
costs)  were  to  make  an  affidavit,  that  an  bono, 
rable  member  of  this  house  owed  him  10,000/ , 
and  that  honorable  member  were  a  trader;  he 
might  be  worth  30,000/..  and  yet  be  unable  to 
pay  10,000/.  within  twenty-one  days,  or  find 
sureties  fur  so  large  an  amount,^he  would 
then  be  made  a  baukrupt  on  an  affidavit.  'J  his 
is  what  must  be  the  inevitable  result  of  the  18th 
clause,  if  it  become  law.  With  regard  to  the 
clause  at  present  before  the  committee,  I  feel 
sure  that  the  50/.  creditor  would  rather  waive 
his  debt  than  attempt  to  recover  it  by  proceed- 
ings so  expensive  and  tedious  as  those  which 
the  clause  prescribes,  Yet  this  is  the  measure 
on  which  the  Attorney  General  so  much 
plumes  himself,  and  for  which  he  expects  to 
get  the  thanks  of  the  mercantile  community. 
1  should  aUo  further  observe  that  this  12tli 
clause,  except  so  far  as  the  18th  clause  restores 
the.n,  repeals  the  whole  of  the  bankrupt  laws; 
while  the  fraudulent  debtor,  by  the  aia  of  the 
Gih,  /ill,  and  Sih  sections,  will  be  able  to  con- 
cert measures  by  which  be  will  give  an  unfair 
preference  to  one  creditor  over  others.    I  sliall 


now  merelv  say,  that  to  this  12th  clause,  I 
give  a  decided  negative,  and  I  move  that  it  be 
struck  out  of  the  bill. 

Sir  F.  Poflock. — I  am  anxious  to  call  the  at- 
tention of  the  committee  to  the  bearing  of 
this  clause.     For  my  own  part,  I  am  not  an 
advocate  for  anything  like  an  arrest  for  debt 
except  iti  extreme  cases;   and  1  am  therefore 
decidedly  in  favour  of  abolishing  imprisonment 
for  debt,  so  far  as  is  practicable.      I  must, 
however,  admit  that  my  learned  friend  oppo- 
site, has  not  carried  out  the  recommendations 
of  the  C<mimon  Law  Commissioner^  in  this 
particular,  and  I  really  cannot  go  along  with 
him  in  agreeing  with  the  policy  of  this  clause. 
According  to  the  report  of  the  commission  of 
which  I  had  the  honour  to  be  one,  it  was  re- 
commended that  every  facility  should  be  given 
to  make  the  property  of  the  debtor  aTailable 
to  his  creditors.      I  must  also  say  that  the  de- 
tails  of  some  of  the  clauses  of  this  bill,  do  not 
contain  sufficient  machinery  to  carry  this  ob- 
ject into  effect.     Any  man  not  arrested  for 
debt,  and  against  whom  a  judgment  has  been 
obtained,  fiudinsr  himself  without  the  means  of 
paying  his  creditor  in  full,  may,  as  the  law 
now  stands,  go  to  prison  and  petition  the  In- 
solvent Debtors'  Court«     it  is  in  his  power, 
when  pressed  by  an  arrest,  or  by  a  demand  for 
the  payment  of  a  judgment  debt,  to  make  a 
ctfssw  bonorum  for  the  bene6t  of  his  creditors. 
It  is  my  opinion  that  the  debtor,  without  going 
to  prison,  ought  to  have  the  opportunity  of 
dividing  his  property  amongst   his  creditors 
fairly ;  but  that  ought  to  be  followed  by  a 
clear  and  undoubted  discharge  from  his  lia- 
bilities, so  that  he  may  not  be  harassed  again. 
Now,  this  clause  malces  the  same  provision 
for  one  iingle  judgment  creditor,   which  the 
law  has  never  created  before,  except  for  the 
purpose  of   dividing   the   debtor's    property 
among  all  his  creditors,  and  giving  the  debtor 
himself  a  release  from  the  engagements  which 
he  has  contracted.     If  a  person  of  large  pro- 
perty should  be  sued  for  aiudgmentdebt,  and 
the  debt  be  not  instantly  paid,  by  this  clanse. 
not  all  his  creditors,  but  one  individuid  cre- 
ditor, may  call  upon  him  for  a  schedule  of  pro- 
perty sufficient  to  satisfy  that  particular  judg- 
ment, but  he  can  call  upon  him  to  disclose  all 
his  concerns ;  and  if  the  debtor,  on  his  examin- 
ation,  do  not  fully  satisfy  the  commissioner,  he 
can  be  brought  before  a  Judge,  and  sent  to 
prison  till  be  satisfy  the  Judge.    Now,  I  do 
not  see  the  great  advantage  of  this  course ; 
but  I  see  a  very  great  disadvantage  in  making 
every  creditor  of  the  party,  the  investig-ator 
of  the  debtor's  concerns,  totie*  tftiotiet,     Bvery 
time  a  judgment  debt  is  obtained,  while  the 
debtor,  except  in  the  case  of  that  particular 
creditor  obtaining  any  discbarge  from  his  lia- 
bilities, has  to  make  out  a  new  schedule ;  for 
the  one  will  not  do  for  two  creditors  every 
time.      Constant  complaints  are  at  present 
made;  thus  the  proceedings  under  a  commis- 
sion oi  bankruptcy  are  unnecessarily  severe  and 
iuquisitorial ;    and  in  the  Insolvent  Debtors' 
(Jourt  the  case  is  the  same,  and  there  the 
debtor  is  liable  to  be  jretnanded  time  sfkr 
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titte,  if  the  schedule  is  not  satisfactory  to  the 
commissiouers :  but  he  has  still  this  advantage, 
which  this  proDOsed  measure  takes  away: — 
namely,  that  if^he  is  called  upon  to  give  an 
account  of  his  effects,  he  is  also  to  give  an  ac- 
count of  his  creditors,  and  from  whom,  under 
certain  restrictions,  he  is  discharged.  The 
mtem  of  forcing  a  debtor  to  make  a  complete 
(liscovery  of  his  property  b^  sending  him^  to 
))ri8on  if  he  give  dissatuaction,  and  keeping 
him  there  until  the  Judge  is  satisfied,  ought  at 
least  to  be  followed  by  some  corresponding  ad- 
nntage  to  him  ;  but  he  will  not,  as  the  clause 
BOW  stands,  be  in  as  good  a  position  as  either 
the  insolvent  debtor  or  a  bankrupt  under  the 
present  law*;  and  after  successive  examinations 
by  separate  judgment  creditors — after  be  has 
been  stripped  of  every  farthing,  he  will  be  in- 
capable or  obtaining  fresh  credit,  if  an  act  of 
parliament  do  not  give  him  relief  from  his  lia- 
bilities. 

The  Attorney  General  may  perhaps  object 
to  a  cetsh  bonnrum,  and  has  consequently 
adopted  this  plan  instead  of  it ;  but  I  must  ob- 
ject  to  it  as  being  extremely  harsh  and  se- 
vere, and  contrary  to  the  principles  of  the 
law  of  England  ;  and  I  really  am  astonished 
that  my  learned  friend  should  think  of  giving 
to  a  single  judgment  creditor  the  whole  power 
of  bankruptcy  and  insolvency  to  enable  him  to 
get  his  debt  paid,  and  yet  afford  to  the  debtor 
no  relief.  My  learned  friend  said  he  wished 
to  abolish  imprisonment  for  debt ;  but  under 
this  clause,  where  is  the  difference  between 
the  present  and  the  proposed  law?  Where 
is  the  difference  to  the  debtor  whether  he  goes 
to  gaol  on  a  commissioner's  warrant,  or  a  she- 
rilTs  writ  ?  Is  there  any  magic  in  the  former 
which  will  infuse  a  greater  share  of  candour 
into  the  breast  of  a  debtor  ?  If  a  debtor  wishes 
to  defer  paying  his  debts,  what  will  he  do? 
He  will  say,  **  You  ask  me  for  a  schedule. — I 
shall  not  give  it  you."  He  will  then  be  taken 
b.*fore  the  commissioner,  who  will  ask  him, 
"Will  you  make  a  disclosure  of  your  pro- 
perty?" "No."  "And  why  not?"  "Be- 
cause it  would  ruin  me.  If  I  go  to  prison  for 
three  or  four  months,  I  shall  be  able  to  pay  all 
my  creditors,  and  have  enough  for  myself ; 
but  if  I  make  a  disclosure  of  my  concerns  now, 
you  will  seize  all  my  effects,  and  sell  them  in 
such  a  manner  as  will  be  my  ruin."  Now, 
then,  are  you  prepared  to  give  the  judgment 
creditor  this  power,  and  yet  not  extend  the 
slightest  relief  to  the  debtor,  as  something 
thrown  into  the  other  scale?  A  man  who 
avails  himself  of  the  bankrupt  and  insolvent 
acts,  knows  that  he  delivers  up  his  assets  to 
all  his  creditors ;  he  knows,  therefore,  in  the 
first  place,  that  all  his  creditors  have  a  com- 
mon interest,— generally  so  at  least  (cases  of 
fraudulent  preference  certainly  occur  some- 
tiroes)  ;  and  then  he  knows,  in  the  second 
place,  that  the  assignees  can  have  no  interest 
to  squander  and  throw  away  his  property,  but 
that  they  wiU  make  the  roost  of  it,  and  try  to 
get  twenty  shillings  in  the  pound  fur  all.  They 
may  not  succeed  m  doing  so  in  cases  of  insol- 
vency, but  they  often  do  in  working  commis* 


sions  of  bankruptcy ;  and  sometimes  they  even 
realize  a  surplus.  By  this  clause  it  is  pro- 
posed to  give  the  power  of  enforcing  a  disclo- 
sure  of  all  a  debtor's  property ;  by  some  ante- 
cedent clauses  thesheriffis  empowered  to  seize 
and  assign  all  the  property  to  a  debtor.  Sup- 
pose, then,  a  man  to  have  a  debtor  for  500/., 
and  that  debtor  to  be  found  insolvent;  the 
creditor  will  get  his  judgment, — he  will  get 
his  assignment — ^he  will  try  to  pay  himself — 
he  will  turn  every  thing  he  can  into  money — 
he  will  sell  reversions,  remainders,  and  inter- 
ests of  all  kinds,  regardless  of  the  imprudence 
of  selling  them  at  unfavourable  periods  ;  care- 
less whether  one  farthing  will  remain  for  other 
creditors,  or  for  the  debtor  himself,  and  iutenC 
solely  on  making  up  bis  600/.,  and  the  costs  ^ 
of  recovering  it.  This  is  not  the  case  now, 
or,  if  it  were,  it  would  behove  the  Attorney 
General  to  meet  it — it  is  the  duty  of  the  House 
of  Lords  to  look  into  it,  and  if  such  an  error 
do  now  exist ,  to  cure,  not  to  copy  it.  Insol- 
vent cases  I  know,  are  rarely  worth  pursuing. 
The  insolvent  commissioners  on  their  circuits 
only  empty  the  gaols  without  benefit  to  the 
creditors;  but  that  is  not  the  case  in  bank- 
ruptcies, when  once  it  is  thought  worth  while 
to  issue  a  fiat.^  That  system  may  not  be  per- 
fect, but  it  is  much  better  than  one  which  will 
admit  the  creditors  to  come  in  separately. 
Now,  the  proceeding  itself  under  the  clause, 
when  called  for,  will  be  nugatory.  I  cannot 
see  what  difference  there  is  between  the  war- 
rant of  a  commissioner,  and  the  writ  of  a  she- 
riff, by  which  the  former  can  compel  a  debtor, 
unwilling  to  disclose,  to  make  a  disclosure 
under  the  threat  of  doing  no  more  than  the 
latter,  namely,  sending  him  to  prison,  if  the 
object  be  to  give  power  to  the  commissioner, 
you  should  give  him  the  power  of  protecting 
the  debtor,— you  should  do  so  by  enabling 
him  to  make  the  debtor  do  justice  to  alL  Can 
it  be  expected  that  the  debtor  will  obey  the 
command  to  disclose  for  the  benefit  or  one 
creditor  only?  No,  he  will  rather  declare  hit 
intention  to  go  to  gaol— he  will  refuse  to  be 
a  party  to  the  fraudulent  preference  against 
the  ot&er  creditors  proposed  to  him. 

I  have  had  the  honor  of  being  a  member  of 
the  Common  Law  Commission;  I  joined  in 
the  recommendations  of  that  commission ;  I 
now  see  no  reason  to  deviate  from  those  re- 
commendations ;  but  those  recommendations 
have  since  been  accompanied  by  no  practical 
details.  I  want  to  see  the  machinery  by  which 
those  recommendations  are  to  be  carried  into 
practice.  I  agree  with  my  honourable  friend 
the  Attorney  General,  that  it  is  expedient  to 
limit  imprisonment  for  debt.  I  am  aware  that 
in  so  doing,  a  saving  would  be  maite  to  the 
community  in  the  expenses  of  abortive  suits, 
useless  and  harassing  proceedings,  amounting 
to  between  250,000/.  and  200,000/.  I  am  de- 
sirous of  seeing  the  principle  carried  out ;  but, 
because  I  believe  that  it  will  confer  no  more 
benefit  to  the  debtor  than  he  possesses  now, — 
because  1  think  it  will  not  operate  with  greater 
terror  on  the  debtor  than  the  provisions  of  the 
present  law,— because  I  think  it  wiU  give  aa 
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an  undue  preference  to  one  creditor  over  an- 
other, I  shall  decidedly,  as  far  aa  I  am  con- 
cerned»  negative  the  proposition  that  this 
clause  stand  part  of  the  bill.  I  never  will  sup- 
port a  measure  for  callings  in  all  the  property 
of  a  debtor,  at  whatever  risk,  for  the  benefit  of 
«^oy  other  than  the  whole  of  his  creditors. 

The  Attorney  General. — ^I  greatly  rejoice  to 
learn  that  my  honourable  and  learned  friend's 
opinion  as  to  the  expediency  of  introducing 
this  bill,  remains  unchanged.    We  have  now 
the  authority,  the  high  authority,  of  Sir  Fred- 
erick PoUocK,  that  it  is  expedient  to  do  away 
with  arrest  on  mesne  process.    My  learned 
friend  agrees  that  the  creditor  should  be  in- 
vested  with  a  more  direct  remedy  against  the 
property  of  the  debtor ;  and  not  disapproving 
of  the  previous  clauses  that  put  within  the 
reach  of  judgments,  property  and  interests 
that  were  formerly  beyond  them,  he  objects  to 
the  12th  clause.    But  it  must  be  obvious  that 
the  new  remedies  would  be,  in  practice,  use- 
less, but  for  the  powers  under  the  12th  clause. 
To  give  this  remedy,  however,  against  the 
property,  would  come  to  nothing,  unless  you 
could  compel  the  debtor  to  declare  what  his 
property  was.    It  would  be  in  vain  to  say  that 
you  might  go  upon  his  property  that  is  in  set- 
tlements, or  the  funds,  or  other  property  of 
that  description,  unless  you  can  compel  the 
debtor  to  oisclose  what  that  property  is.    It  is 
merely  to  enable  the  creditor  to  compel  this 
disclosure,  that  this  1 2th  clause  is  drawn.    It 
is  auxiliary  to  the  other  clauses.    A  power 
is  given  to  call  within  three  weeks,  on  the 
debtor,  to  declare  what  is   the  nature  and 
amount  of  such  property,  so  that  it  may  be 
transferred  for  the  benefit  of  the  creditor. 
It  must,  in  all  cases,  be  a  debt  expressed  be- 
tween the  time  his  judgment  was  obtained, 
and  .the  delivery  of  the  sche<Iule.    Under  the 
present  law,  the  moment  you  can  snap  up  a 
judgment,  you  may  sue  out  a  writ  against  the 
debtor,  of  capint  ad  satitfaciendum,  and  incar- 
cerate him.    Yet  my  learned  friend  says  that, 
now,  because  the  debtor  is  not  clapped  up  in  a 
gaol,  and  this  process  is  substituted  for  the 
present  bill,  they  think  it  a  hardship  to  require 
that  the  debtor  shall  give  up  a  statement  of  his 
property,  and  then  be  discharged !    How  this 
can  be  said,  gravely,  to  be  a  hardship  on  the 
debtor,  is,  what  1  own,  I  cannot  understand. 
Now,  here  is  a  power  of  great  importance. 
But,  how  very  rarely  under  this  bill,  will  it  be 
put  in  force!    Only  where  the  creditor  has 
reason  to  suppose  that  the  debtor  has  property, 
which  he  conceals,  will  it  be  resorted  to.    But, 
then,  it  is  said,  that  under  this  bill  no  protec- 
tion is  provided  for  the  person  of  the  debtor. 
I  say  there  is  just  the  same  protection  for  the 
debtor,  a^  there  is  at  present,  when  the  debtor 
is  discharged  under  the  *'  Insolvent  Debtors 
Act."    His  person  is  protected,  but  his  pro- 
perty remains  liable.    So,  under  this  bill, — ^his 
person  is  protected,  but  it  is  only  after  giving 
up  any  property  that  may  be  rendered  available 
to  the  creoitor,  that  that  protection  is  ensured 
to  him. 
My  learned  friend  complains  that  the  system 


of  ceteh  honorum  is  not  more  extensively  in- 
troduced  in  the  scheme  and  application  of  this 
bill.     In  the  former  bill  it  was  so — with  re- 
spect to  all  persons  whether  in  trade  or  not. 
I  am  siill  far  fro:n  saying,  that  such  an  exten- 
sion of  that  system  may  not  prove  ultimately 
beneficial,    but  it  is,  at  the  same  time,  a  very 
large  remedy.    Too  much,  perhaps,  w^a  at- 
tempted to  be  effected  under  the  former  bill. 
I  found  that  it  attempted  more  than  I  could 
induce  others  to  concur  in.    I  have  found  it 
better  to  proceed  by  degrees,  and  more  cau- 
tiously.   The  person  of  the  debtor  is  pro- 
tected, I  repeat,  unless  where  fraud  has  been 
attempted,  or  is  strongly  surmised.    But  my 
honourable  and  learned  mends  say,  "  Is  it  not 
very  cruel,  that  imder  this  bill  the  debtor  is 
not  discharged?"    Let  me,  however,  remind 
them  that  in  every  case  a  man  may  be  arrested, 
a  fiat  be  sued  out,  his  property  be  equally  dis- 
tributed among  all  his  creditors,  and  he  begins 
the  world  de  nov9,  under  the  present  law.     I 
contend  that,  under  the  old  law,  there  is  no 
substitute  for  this  efficient  power  over  the 
creditor.   In  the  former  bill,  the  substitute  for 
the  compulsion  upon  him  to  undergo  impri- 
sonment was  not  well  detailed.    The  clause 
to  which  the  member  for  Knaresborou^h  has 
referred,  I  introduced,  at  the  suggestion  of 
a  roost  respectable  deputation,  which  did  me 
the  honour  to  wait  upon  me  on  the  subject  of 
this  bill,  consisting  of  several  directors  of  the 
Bank  of  England,  with  the  governor  at  their 
head.    An  act  of  bankruptcy,  according  to 
that  clause,  may  be  compromised  by  a  man 
who  is  really  insolvent.    By  that  clause,  the 
advantages  of  such  an  act  will  be  secured  to 
any  party,  being  a  trader,  who,  having  had 
final  judgment  signed  agunst  him,    "  shall 
not,  within  twenty-one  days  after  demand  in 
writing,  personally  served  upon  him,  pay,  se- 
cure, or  compound  for  such  judgment  debt  to 
the  satisfaction  of  such  judgment  creditor." 
The  honourable  member  for  Knaresborongh 
says,  that  it  might  be  the  case  of  only  a  tem- 
porary embarrassment ;  as  if  a  man  owed  100/. 
upon  a  bond  which  he  had  given,  and  that  this 
would  not  amount  to  an  act  of  bankruptcy. 
Now,  if  the  honourable  gentleman  had  con- 
sulted my  honourable  and  learned  friend  (Sir 
F.  Pollock),  he  would  have  found  that  under 
the  present  law,  members  of  parliament  are 
privileged  from  arrest ;  but,  at  present,  they 
may  be  compelled  to  commit  an  act  of  bank- 
ruptcy, if,  on  demand,  they  do  not  satisfy  a 
debt  due  from  them  within  a  certain  lapse  of 
time.     The  great  end  of  a  bankruptcy  law 
should  be,  to  compel  an  equal  distriliution  of 
property  among  the   creditors.      The  great 
difficulty  of  our  bankruptcy  law  is,  to  proride 
a  test  to  prove  that  a  man  is  bankrupt.    But 
this  is  a  test ;  namely,  that  if,  after  three  weeks 
have  elapsed  from  the  period  of  its  being  de- 
manded, a  man  can  neither  pay  a  debt,  nor 
give  satisfaction  for  it,  nor  compromise  with 
his  creditor,  there  is  reason  to  believe  that  he 
cannot  meet  his  engagement,  that  he  is  not 
competent  to  manage  his  own  affairs,  and  that 
his  property  should  be  put  into^  the  hands  of 
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tnutees*  1  believe  that  this  argument  satisfied 
the  deputation  to  which  the  honourable  n)em> 
ber  for  Knaresborough  has  alluded,  and  they 
were  satisfied  that  this  clause  will  not  prejudice 
them.  On  the  contrary*  it  will  give  them  a 
new  remedy.  It  will  give  to  creditors,  gene- 
rally, a  distinct  remedy  against  debtors.  It 
will  protect  the  persons  of  debtors,  unless 
those  debtors  be  fraudulent  debtors.  I  see  no 
hardship  in  calling  on  the  debtor  who  cannot 
pay  a  just  debt  wuthin  one  month,  in  requiring 
him  to  give  up  his  goods ;  neither  can  I  see 
that  this  liabihty,  in  extent,  exceeds  the  hard- 
ship which  he  suffers  under  the  existing  law. 

Mr.  Richards, — In  reference  to  what  the 
Attorney  General  has  been  speaking  of,  the 
dauae  allowing  creditors  whose  debts  amount 
to  or  are  more  than  100/.,  on  their  affidavit 
thai  twenty  one  days  have  elapsed  since  their 
demand  of  such  debts  without  the  same  having 
been  satisfied,  to  make  such  debtor  a  bank- 
rupt ;  I  beg  to  assure  him,  that  I  am  perfectly 
aware,  that  under  the  present  bankruptcy  law 
a  man  must  have  100/.  of  debts  against  him  in 
order  to  bring  him  within  the  operation  of  that 
law.    But  what  I  complain  of  is,  that  the  left 
handed  justice  of  the  Attorney  General  pro- 
poses to  give  to  the  great  monied  leviathans 
of  the  City  a  summary  remedy,  if  the  debts 
due  to  them  (from  any  single  creditor)  amount 
to  more  than  1(X)/.,  as  they  generally  do.  If  I 
were  speaking  for  my  own  especial  interests 
and  concernment,  as  the  debts  due  to  me  are 
seldom  less,  this  clause  would  answer  very  well. 
But  see  how  the  clause  operates  with  those 
whoae  debts  are  of  a  less  amount.     Tliey  have 
been  I  must  say,  most  unfaily  dealt  with. 
The  creditor,  whose  debt  happens  to  be  under 
100/.,   must  be  driven  to  the  tedious,  the 
troublesome,  the  desultory  mode  of  proceeding 
provided  b^  this  bill.    And  what  is  the  equal 
benefit  which  the  learned  Attorney  General 
talks  of,  as  compared  with  the  remedy  provided 
nnder  the  exbting  law?  At  present,  where 
the  creditor's  debt  is  100/.,  the  mere  threat 
of  an  affidant,  will  in  most  cases  produce  its 
immediate  payment.    But  this  clause.  Sir,  will 
not  effect  any  thing  like  equal  distribution  of 
the  debtor's  property  among  the  creditors. 
I  do  not  wonder  at  that  deputation  from  the 
Bank  having  waited  upon  the  Attorney  Gene^ 
ral,  if  they  thought  it  hkely  that  he  would  be 
induced  to  sanction  such  a  clause.    The  clause 
in  not  a  remedial  clause  guohd  the  small  debtor, 
bat  only  guohd  the  debtor  above  100/.    I  do 
not  pretend  to  dispute  the  law  of  the  Attorney 
General,  but  I  have  consulted  a  gentleman 
who  is  well  skilled  in  Scotch  Law,  and  he  says, 
that  arrest  for  debt  still  continues  in  Scotland 
for  all  debts  above  8/.  2t.    My  informant  tells 
me,  that  the  Scotch  imprison  for  bills  of  ex. 
change  unpaid,  and  yet  the  Attorney  General 
actually  boasts,  that  he  has  .really  assimilated 
the  law  of  the  two  countries.    Why,  Sir,  he 
leaves  the  small  debtor  totally  unprotected, 
and  Che  great  men  or  great  capitalists,  provided 
with  an  additional  remedy. 

Sir  F,  Palioch, — ^I  am  anxious  to  correct  the 
Attorney  General  in  one  or  two  observations 


that  fell  from  him.    We  are  willing  to  make 
this  proposition  to  my  learned  friend,  that 
there  should  be  a  clause  or  proviso  introduced 
into  the  bill,  giving  a  party  against  whom  the 
proceeding  by  judgment  has  issued,  and  upon 
whom  the  notice  under  the  12th  section  naa 
been  served,  the  power  of  appealing  to  the 
Insolvent  Debtors'  Court.    If  he  will  agree  to 
this,  I  have  no  objection  to  the  clause.    This 
is  a  matter  of  immense  importance,  and  all 
legislation  upon  it  should  be  governed  by  a 
constant  reference  to  the  state  of  the  existing 
law.    Under  this  bill  there  will  be  three  courts 
established,  and  in  operation  against  the  un- 
fortunate debtor.    For,  as  the  clause  stands, 
there  will  be  first,  the  Insolvent  Debtors'  Court ; 
because  this  court  will  not  be  abolished,  but  wiU 
exist  for  the  purposes  of  a  class  of  creditors  in 
all  cases  of  personal  wrong,  &c.  The  Bankrupt 
Code,  applying  to  all  persons  engaged  in  trade ; 
and  this  special  code,  neither  applying  in  one 
way  nor  in  the  other,  but  endeavouring  to  get 
at  a  sort  of  tertium  quid.    The  Attorney  Gene- 
ral says  that  his  bill  leaves  the  debtor  free  from 
the  penalty  of  personal  arrest :  no  doubt  it 
does;— but  he  says  also,  that  it  leaves  the 
debtor  only  where  the  existing  Insolvent  Act 
would  leave  him.    Under  one  of  these  sections, 
if  one  judgment  creditor  have  sued,  and  then 
a  second,  and  then  a  third,  another  may  come 
and  sweep  away  every  thing,  if  he  be  in  a  cer- 
tain position  which  the  learned  Attorney  Gene- 
ral has  thought  proper  to  favor.  *  Under  the 
operation  of  the  Insolvent  Debtors'  Act,  if  a 
person  being  a  debtor,  have  been  swept  out  of 
prison  by  an  Insolvent  Debtors'  Act  commis- 
sion, the  people  of  this  country  may,  if  they 
think  fit,  and  deem  him  worthy  of  that  confix 
dence,  give  him  credit.    But  why  will  they  do 
so  ?  Because  there  is  a  clause  in  the  Insolvent 
Debtors'  Act  which  prevents  your  coming  in 
upon  him,  except  it  be  upon  such  a  state  of 
facts  as  that  which  is  supposed  by  the  clause 
I  speak  of.    The  new  creditors  say,  *•  there  is 
not  more  in  this  estate  than  will  pay  us,  and 
we  shall  not  touch  him."    Well,  Sir,  and  the 
Insolvent  Debtors'  Court  will  protect  him. 
But  under  this  new  code  there  is  no  such  pro-> 
tection.    It  may  be  too  late  to  throw  out  this 
suggestion,  but,  in  my  opinion,  it  would  be 
much  better  if  the  Attorney  General  would 
consolidate   all    his    code    of   debtors'   law 
together,  and  assimilate  it  to  the  new  law  of 
bankruptcy.    The  Attorney  General  says,  that 
a  man  could  be  made  a  bankrupt  dnder  the 
I2th  section  of  this  bill.    Why,  Sir,  by  making 
a  declaration  of  insolvency  under  the  exbting 
law,  a  man  may  protect  himself  and  his  goods  ; 
and  in  this  way  a  trader,  if  he  consider  it  de- 
sirable to  do  so,  may  either  make  himself  a 
bankrupt  or  may  procure  others  to  make  him 
so.    But  suppose  he  is  not  a  trader,  what 
becomes  of  the  Attorney  General's  anxiety  to 
improve  the  existing  law  of  imprisonment  for 
debt.    If  you  are  sincere  in  your  desire  to 
ameliorate  it,  let  all  the  creditors  of  a  debtor 
have  the  benefit  of  this  act.  Let  all  the  creditors 
in  common,— yes,  and  also  the  unfortunate 
bankrupt  or  debtor  WnwdL-^erive  some 
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benefit  from  this  act  of  honesty  and  principle 
on  the  part  of  the  latter,  in  f^nufr  up  all  his 
property.  I  observe  in  the  12th  section,  the 
inode  in  which  the  learned  gentleman  has  pro- 
vided for  the  case  of  persons  who  shall  deliver 
up  to  plaintiffs,  in  actions  a<rainst  them,  a 
scheddlc,  si^^ned  hy  them,  of  all  their  effects. 
Teal  and  personal,  in  possession,  reversion, 
remainder,  or  expectancy,  "  or  which  such 
defendants  shall  have  power  to  dispose  of  or 
rharge,"  or  for  their  own  benefit  and  so  forth. 
I  contend,  that  if  they  do,  they  should  be 
allowed  to  take  the  benefit  of  tne  Insolvent 
Act. 


PARLIAMENTARY  RETURNS. 


ATTORNEYS  AND  SOLICITOUS. 

Retuin  to  an  order  of  the  honourable  the 
House  of  Commons,  dated  7th  Juna 

1837;— for. 

Returns  of  Customary  and  other  Fees  taken 
in  each  of  the  Superior  Courts  of  Law  on 
the  Admission  of  Attorneys  of  such  (/ourts 
respectively ;  and  of  Expenses  incurred 
in  the  Examination  of  Clerks  previous  to 
Admission,  and  the  Number  of  Clerks  so 
examined  in  each  Term ; — also,  of  cus- 
tomary and  other  Fees  taken  in  the  High 
Court  of  Chancery  on  the  Admission  of 
Solicitors  of  that  Court ;  and  of  Expenses 
incurred  in  the  Examination  of  Clerks 
previous  to  Admission,  and  the  Number  of 
Clerks  so  examined  in  each  Term. 


COURT  OF  CHANCERY. 

Return  of  Customary  and  other  Fees  taken 
in  the  Hij^h  Court  of  Chancery  on  the 
Admission  of  Solicitors  of  that  (Jourt,  and 
of  Expenses  incurred  in  the  Examination 
of  Clerks  previous  to  admission,  and  the 
Number  of  Clerks  so  examined  iu  each 
Term. 

There  is  taken  at  the  office  of  the  secretary 
to  the  Master  of  the  Rolls,  for  receivin^^  an^ 
examining  the  credentials  of  each  town  appli- 
cant for  admission,  and  for  examining  the  ad- 
mission  prepared  by  the  clerks  of  the  Petty 
Bag  previously  to  the  same  being  signed  by 
the  ^la8ter  of  the  Rolls,  and  for  procuring  hid 
Lordship's  signature  thereto,  a  customary  fee 
of  1/. 

There  is  taken  for  the  porter  at  the  Rolls 
Court  on  the  admission  of  each  town  and  coun- 
try solicitor,  a  fee  of  1«. 

There  is  taken  for  the  usher  of  the  hall  at 
the  Rolls  Court,  on  the  admission  of  each 
town  and  country  solicitor,  a  fee  of  1*. 

No  expense  has  been  incurred  iu  the  Rolls 
Court  on  the  examination  of  clerks  previous 
to  admission. 

Two  clerks  only  have  been  examined  in 
Chancery  since  the  regulations  for  such  exami- 
nation have  l>een  in  force ;  namely,  one  in 
Michaelmas  Term  l?c6^  and  one  iu  Easter  I 


Term  1&37.  The  regulations  for  the  txnah 
nation  of  clerks  previously  to  admiwion  in  the 
Court  of  Chancery  apply  only  to  applieanta 
who  have  not  previously  been  admitted  in  one 
of  the  other  courts. 

Secretary's  Office.  Rolls,  1  7^^^,  ^  a/«--*^ 
14  June  1837.  K^'"*'  '^'  ^'"^'^r 


Feee  received  by  the  clerk  of  the  public  office. 

For  receiving  the  credentials  of  each  attor- 
ney whose  residence  hath  not  been  in  Londoa 
the  whole  of  the  last  two  years  previoui  te 
admission  in  Chancery;  making  the  entry 
thereof  in  the  books  kept  at  the  public  office ; 
making  out  such  list  alphabetically  for  the 
Rolls  Court,  and  attending  tiie  court  with  the 
solicitors  the  morning  they  are  sworn ;  pre- 
paring the  roll  kept  at  the  public  office,  and 
preparing  the  admission  of  each  solicitor,  to 
be  signed  by  two  Masters  in  Chancery  ;  for 
obtaining  the  Master's  signature  thereto,  after- 
wards attending  the  Enrolment  Office  in  Chan- 
cery to  get  each  admission  enrolled,  and  after* 
wards  to  obtain  the  same,  a  fee  of  1/.  ]2«.  M., 
is  received  by  the  clerk  of  the  public  otfice. 

fFilt'wm  Thof/ey  Smith, 

Clerk  of  the  Public  Office. 


PETTY  BAG  OFFICE. 

12th  June  1837. 
The  following  are  the  Customary  and  other 
Fees  received  in  the  Petty  Bag  Oftce  on  the 
admission  of  solicitors  in  the  Court  of  Chan, 
eery,  viz : — 

On  the  admission  of  a  town  solicitor,  for 
administering  the  oaths  and  making  out  and 
enrolling  the  admission,  14m.  6fi. 

If  nut  pi:eviou8ly  admitted  in  any  other  court, 
or  if  admitted  at  any  other  time  than  the  or- 
dinary days  appointed  for  the  purpose,  vir. 
the  morning  after  each  term,  \0s,  6d,,  more. 

For  the  enrolment  of  a  country  solicitor*a 
admission  (paid  by  the  clerk  to  the  Masters  in 
Chancery  out  of  the  fees  received  by  him  on 
the  admission  of  country  solicitors),  2t.  6d. 
J.  Bentnlt. 
r.  H,  Ptnmer. 
L.  B,  Allen. 


SUMMARY  OP  THE  FOREGOING  RETURNS. 

Fees  taken  on  the  ndmiuion  of  each  town 
iolicitor. 

£.  e.  d. 
At  the  secretary's  office  at 

the  Rolls 10     0 

By  the  clerks  of  the  Petty 

Bag 0   14     6 

By  the  porter  at  the  Rolls  .010 
By  the  usher  of  the  hall  at 

RoUa 0     10 


£\  \e    6 
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A  further  fee  of  10*.  dd.  is  taken  by  the 
clerks  of  the  Petty  Bag  on  the  admission  of  a 
town  solicitor  not  previously  admitted  in  any 
other  Court,  or  if  admitted  at  any  other  time 
than  the  ordinary  days  appointed  for  that  pur- 
pose, making  the  total  fees  taken  in  either  of 
such  cases,  21.  7«- 

Fees  taken  on  the  admission  of  each  country 
solicitor.  ' 

£     s.    d. 
By  the  clerk  of  the  Public 

Office 1    12     6 

By  the  porter  at  the  Rolls    .010 
By  the  usher  of  the  hall  at 

the  Rolls 0     10 

By  the  clerks  of  the  Petty 

Bag 0     2     6 

£.\    \7     0 


'""KnS^  ^--^' 


The  expenses  actually  incurred  by  the  In- 
corporated Law  Society  during  one  year  have 
been. 

£.    s.    d. 

Printing  examination  papers, 

circulars,  and  other  papers    60     0     0 

Stationery,  books  for  en- 
tries, &c 20     0     0. 

Extra  clerk,  engaged  at  per 
annum 80     0     0 

The  Secretary  of  the  Exami- 
ners has  hitherto  had  no 
salary,  but  his  labours  are 
estimated  at  30/.  per  term ; 
together,  per  annum   .    .  120     0     0 

Fitting  up  tables,  &c.  for 
examination,  messengers 
and  attendants    ....     12     0     0 

Postages  and  incidentals      .500 

jf.  297     0     0 


COURT  OF  kino's  BENCH. 

Return  of  Fees  paid  by  Attorneys  on  their 
Admission  in  the  Court  of  King's  Bench. 
When  a  clerk  has  entered  into  articles,  he 
is  obliged,  by  34  G.  3,  c.  14,  to  register  his 
articles  at  the  office  of  the  Master  of  the  Court 
of  King's  Bench,  and  pays  on  that  occasion 
a  customary  fee  of  2#.  6i.,  and  at  the  same 
time  files  and  leaves  there  an  affidavit  of  the 
execution  of  the  articles,  for  which  filing  he 
pays  the  further  fee  of  2s.  6rf.,  as  directed  by 
the  22  G.  2,  c.  46,  s.  6. 

Wlien  he  has  completed  his  five  years'  ser- 
vice, he  takes  the  affidavit  off  the  file  at  the 
Master's  office,  in  order  to  produce  it  as  a 
document  upon  admission,  and  then  pays  there 
a  customary  fee  of  5s. 

By  a  late  regulation,  his  documents  are  then 
produced  to  and  inspected  by  a  board  of  Exa- 
miners at  the  Incorporated  Law  Society,  where 
no  fee  is  paid. 

He  afterwards  applies  to  a  Judge  of  the 
Court  for  a  fiat  for  admission,  and  pays  the 
Judge's  clerk  a  fee  of  10*.  6rf.,  if  he  has  been 
previously  admitted  in  another  Court,  and 
1/.  1*.,  if  he  has  not. 

He  then  goes  to  Westminster  Hall,  and  is 
sworn  in  and  admitted ;  upon  which  occasion 
he  pays  for  the  oath  1#.,  and  generally  makes 
a  compliment  besides  to  the  usher  of  the  Court 
of  about  2*.  6rf. 

Thomas  Le  Blanc, 
Master  of  the  Court  of  King's  Bench. 


The  above  is  exclusive  of  any  expense  or 
charge  for  the  use  of  the  hall,  or  for  fires  or 

lights.  ...     .     r 

The  number  of  clerks  exammed  in  the  tour 
terms  of  the  first  year  of  examination  has  been 
as  follows,  VIM : 

Courts  of      Chancery. 
Law. 


0 

I 

0 

1 


Trinity  Term,  1836  .  104 
Michaelmas  Term.  1836  101 
Hilary  Term,  1837  .  .  126 
Easter  Term,  1837  .  .  W 
For  the  last  term.  Trinity 
Term, 1837      ...     103  0 

Thomas  Adlington,  Chairman, 
8th  June  1837. 


INCORPORATBD  LAW  SOCIETY. 

Return  of  the  Committee  of  Management 
of  the  Incorporated  Law  Society  of  the 
Amount  of  Expenses  attending  the  exa- 
mination of  Persons  applying  to  be  ad- 
mitted as  Aitornies. 
That  hitherto  no  charges  have  been  made 
by  the.Examiners  for  the  expenses  of  clerks 
previous  to  admission. 


LAW  OF  ATTORNEYS. 


APPLICATION  TO  STRIKE  AN  ATTORNEY  OFF 
THE  ROLL. 

Sir  fFiiliam  Foilett.-^Jn  this  case  the  rule 
calls  on  Mr.  Walsh  to  shew  cause  why  he 
should  not  be  struck  oflT  the  roll  of  attorneys  m 
this  court.  Application  was  made  before  by 
the  same  parties  ivho  now  make  this  applica- 
tion  to  strike  Mr.  Walsh  off  the  roll.  Your 
lordships  thought  the  affidavits  were  not  sut- 
ficient,  and  discharged  the  rule,  but  without 
costs  Those  same  parties  have  now  come 
with  affidavits,  amended  according  to  your 
lordships*  direction,  and  made  a  second  ap- 
plication to  strike  him  off  the  roll.  Now,  ap- 
plying  the  bame  rule  to  this  as  to  ordmary 
cases;  your  lordship  would  not  allow  a  narty 
who  has  come  \iith  imperfect  material  m 
one  case,  when  that  has  been  disposed  of, 
to  make  a  second  application  with  amended 

materials.  .  .  ^t  *  *.,-« 

Lord  D^»TOfffi.— That  was  a  point  that  turn- 

ed  in  our  minds  at  the  time  we  granted  the 
I  rule,  but  we  thought  we  were  bound  to  se^ 
1  that  the  party  was  propcrlpn  the  roll. 
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Sir  IFilUam  FoUeif.-^Thtn  u  a  decUi¥e  an- 
swer to  thU  application,-^tlie  g^round  of  which 
was  Joiperfect  service  of  clerkship.  After  a  notice 
before TrinityTerm.  Mr.  Walsh  was  admitted  in 
Michaelmas  term  1836 ;  and  according^  to  the 
affidavit,  he  has  practised,  as  he  says,  as  an  at- 
torney from  that  time.  This  rule  was  moved 
for  in  the  month  of  May  1837,  about  one  year 
and  a  half  or  more  since  the  time  when  Mr. 
Walsh  was  arlmitted.  As  this  is  a  second  ap- 
plication, the  legislature  has  interposed  to  pre- 
vent the  application  from  being  made.  By 
the  6th  of  W.  4,  chap.  7-  sec.  8,  it  was  enacted 
*'  that  no  person  who  has  been  admitted  and 
euroUed  and  in  actual  practice  as  an  attorney, 
solicitor^  proctor,  or  notary,  shall  be  liable  to 
be  struck  of  the  roll,"  &c. — this  is  made  after 
the  expiration  of  that  time. 

Sir  F.  Poilock.^-^At  it  seems  to  me,  that  act 
of  parliament  does  not  apply  to  this  case.  It 
Was  intended  to  cure  a  defect,  not  to  supply  a 
total  omission  i  still  less  was  it  intended  to 
cover  a  fraudulent  and  illegal  service.  It  never 
could  be  intended,  for  instance,  to  perfect  a 
party  who,  never  having  had  any  articles, — 
never  having  served  any  attornev,-— never  ha« 
ting  his  articles  registered,— 4iaa  made  an  af- 
fidavit of  all  those  matters  and  got  Idmself  on 
the  rolls*  of  the  court  I  and  then,  when  an  in- 

auiry  is  made  how  he  got  there,  it  turned  out 
le  whole  was  a  Action.    There  he  is  on  the 
rolls  of  the  court;  audit  is  said,  you  cannot 
disturb  him.    It  is  impossible  that  can  be  con- 
tended to  be  the  meaning  of  the  act  of  parlia- 
ment.   Your  Lordships  would  really  pause  be- 
fore you  give  such  effect  to  this  act  of  parlia- 
ment. In  order  to  distract  our  attention  from  any 
such  point,  two  days  ago  we  were  served  with  a 
notice  that  they  meant  to  lead  forty  affidavits ; 
and  having  had'  that  service  made,  my  learned 
friend  gets  up  and  gravely  proposes  to  discharge 
the  rule  with  costs  by  reading  two  or  three 
words  of  an  act  of  parliament.    Ic  aays  "  that 
no  person  who  has  oeen  admitted  and  enrolled 
and  in  actual  practice  as  an  attorney,  solicitor, 
proctor  or  notary,  shall  be  liable  to'  be  struck 
off  the  roll  for  or  on  account  of  any  defect,*'  &c. 
For  any  defect  i  that  would  not  apply  to  the 
total  absence  of  any  articles,  it  applies  only  to 
defect,  not  the  total  absence  of  registry,  or  to 
service  under  such  articles, — but  only  to  de- 
fect.   Now,  according  to  one  of  these  affida- 
vits, there  was  no  service  at  all.    Service  to 
three  different  attorneys  is  to  be  considered  as 
three  different  articles  i  and  in  one  of  the  in- 
stances, there  was  actually  no  service  at  all  by 
.  the  gentleman's  own  confession.    He  was  not 
in  his  service  one  single  hour,  as  I  will  prove 
from  bis  own  statement.     In  the  other,  the 
third  case,  it  was  a  case  of  the  grossest  violation 
of  an  act  of  parliament.    He  was  carrying  on 
business  in  the  name  of  his  supposed  master, 
and  the  supposed  service  was  a  violation  di- 
rectly of  the  act  of  parliament,  which  says  that 
.  no  attorney  shall  lend  hi?  name  to  enable  an 
uncertificated  person  to  carry  on    business. 
That  appears,  I  think,  distinctly  from  all  the 
affidavits,  and  immediately  from  the  affidavits 
ufMr.  Wabhhimtelf. 


I  can  hara  no  penoBBl  interert  iiithli  1 
nor  have  those  individuals  for  whom  I  appear  ■ 
They  have  nothing  to  actuate  them  but  the  dis- 
chaixe  of  a  public  duty,  lliat  your  lordahips 
have  thought  ihev  are  worthy  of  the  eoafidence 
of  the  public  and  of  this  court,  is  evident,  for 
your  lordships  have  confided  very  iosportant 
functions  as  to  the  admission  of  attorneys,  and  I 
think  it  is  part  of  their  duty  faithfully  to  watch 
over  as  far  as  they  can  whatever  belongs  to  the 
admissioui  and  correct  admission,  of  gentlemen 
on  the  rolls  of  your  lordships  court. 

Now,  my  lord,  this  is  Mr.  Walsh's  state- 
ment for  the  purpose  of  obtaining  hia  admis^ 
sion  i  He  says  that  he  was  articled  to  aa  at- 
torney of  the  name  of  Spode  on  the  26th  of 
September,  1828,  and  that  he  served  him  from 
the  date  of  the  articles  to  the  first  of  February 
1829,— that  he  was  assigned  to  one  William 
Caster  Gates  on  the  11th  November,  1330;  and 
on  the)31st  January  1833,  he  was  assigned  to 
JamesLester,  and  "  that  he  has  really  and  truly 
served  and  was  employed  by  each  of  these 
persons."  I  will  now  read  his  own  affidavit, 
made  in  answer  to  another  on  a  fbrmer  occa- 
sion. He  says.  "  that  he  has  resided  at  Sud- 
bury with  his  father,  James  Robinson  Wakh, 
for  upwards  of  eleven  years,  save  and  except 
the  periods  of  time  hereinafter  mentioned, 
while  this  deponent  was  in  London."  He  then 
says  that  "  at  the  time  of  the  assignment  to 
Gales,  he  was  in  bad  health ;  but  after  that 
time  he  became  worse/'  and  that  Gates  con- 
sented to  his  remaining  in  Sudbury  till  his 
health  was  improved  )  but  at  no  time  "  was  he 
ever  in  a  conaition  to  reside  in  London  at  his 
said  master's  office.^'  So  that  for  two  years  and 
three  months  he  was  remaining  at  'Sudbury, 
and  never  in  London  at  all,— never  was  one 
single  hour  in  the  office  of  Gates  ;  and  yet  he 
takes  on  himself  to  swear,  in  order  to  obtain 
admission  to  the  roll  of  this  court  "  that  he 
has  really  and  truly  served  and  was  employed 
by  the  said  William  Caster  Gates  as  his  cleik 
in  the  practice  of  an  attorney,  from  the  day 
of  the  date  of  the  said  assignment  to  the  31  st 
of  January,  1833,  being  a  period  of  two  years, 
two  months,  and  twenty  days,"  and  he  swears 
that  absolutely,  never  having  lieen  one  single 
moment  in  the  employment  of  that  person. 

This  is  not  a  defect  in  the  service  of  the 
clerk.  And  this  is  not  the  only  insUnce  where 
this  sort  of  construction  has  been  attempted 
to  be  put  on  an  act  of  parliament,  intended  to 
cure  mistakes,  and  get  rid  of  errors.  It  is 
not  a  defect  in  the  service;  it  is  a  total  absence 
of  all  service  in  relation  to  Gates  :  and  this  is 
his  account  of  the  matter;  "  deponent  saith, 
that  it  could  not  t)e  the  fact  that  he  deponent 
was  almost  daily  seen  in  Sudbury  aforesaid  by 
the  said  John  Crisp  Gooday  and  othera.  as 
deponent  was  actually  confined  to  the  house  for 
twelve  months  out  of^the  time,"  &c.  And  the 
answer  he  gives  to  this  part  of  the  case,  when 
he  goes  on  further  in  the  affidavit,  feeling  a  fitile 
the  awkwardness  of  swearing  that  he  really  and 
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ttnly  had  terved,  tiid  wm  employed  by  a  man 
wbom  be  never  saw,  for  any  thing  that  appears 
in  tbe  affidaTit--'who  never  was  in  the  same 
hooee  with  him, — with  whom  there  is  not  a 
pretence  for  saying  th^re  was  any  service  or 
buatneM  :-*feebnflr  the  awkwardness  of  having 
sworn  that  he  really  and  truly  served  that  party, 
he  makes  this  statement :  after  saying  he  be- 
lieves it  was  publicly  known  that  he  intended 
to  make  application  to  be  admitted  as  an  at- 
torney, (he  says  that  we  knew  it,  which  we 
deny)  saith  that  "  when  he  was  about  to  be  ad- 
miUed  an  attorney,  he  felt  considerable  hesita- 
tion and  difficulty  in  making  the  affidavit  that 
be  had  really  ancl  truly  served  and  been  em- 
]^oyed  by  the  said  \^illiam  Caster  Oates  as 
his  clerk,  during  the  time  he  was  under  articles 
to  him  as  aforesaid,  but  after  perusing  the 
case  eM  mtrte  Matihewt,  reported  in  1  Bame* 
wall  and  Adolphus,  p.  136,  and  being  advised 
that  if  he  was  really  ill  during  that  period,  it 
amounted  to  a  service,"  &c. 

Now,  my  Lord,  the  case  which  enabled  this 
gentleman  to  swear  that  he  had  really  and 
truly  served  Gates  under  the  drcum  stances  is 
this:  **£» parte MtttiAetrs.-^jimoi  moved  for 
the  admission  of  James  Matthews  as  an  attor- 
ney of  this  court,  upon  affidavits  shewing 
that  he  was  articled  on  the  18th  of  April  1822, 
and  that  he  served  under  the  articles  till  the 
beginning  of  June  1826,  when  he  was  sdsed 
with  severe  illness  which  prevented  him  from 
giving  any  regular  application  to  business 
during  the  rest  of  the  term  of  the  articles,  but 
that  he  attended  as  his  health  permitted,  which 
attendance  amounted  in  the  whole  to  a  very 
considerable  proportion  of  the  remainder  of 
the  term.  The  court  allowed  of  his  admission 
on  the  ground  that  his  service  had  been  pre- 
vented oy  the  act  of  God,  and  that  the  appli- 
cant had  done  all  in  his  power  to  qualify  him- 
self." Finding  that  this  court,  on  a  special 
application,  stating  all  the  circnmstances,-^the 
party  not  swearing  that  he  had  really  served, 
out  had  served  as  for  as  he  could,  and  had 
been  prevented  by  ill  health  alone  from  com- 
pleting the  remainder  of  his  service,— the  court, 
om  that  affidavit,  truly  setting  forth  the  clear 
facts  of  the  ease,  having  admitted  the  applicant, 
Mr.  Walsh  takes  upou  himself  to  consider  that 
aa  ao  authority,  and  that  your  lordships  would 
comrtder  it  a  true  and  iana  JUe  service,  if  a 
man  is  two  years  and  two  months  in  the  town 
himself,  and  never  sees  the  person  with  whom 
he  was  articled,  nor  does  anything  for  him. 
The  construction  of  the  court  always  has  been 
that  the  transfer  of  articles  is  a  new  contract, 
which  this  court  watches  very  closely,  as  well 
aa  the  original  articles ;  and  this  never  can  be 
considered  as  a  defect  of  service  s  it  is  a  total 
absence  of  all  service,  as  far  as  Mr.  Gates  is 
concerned,  there  being  no  service  whatever 
for  a  sioglemoment ;  and  the  court  would  hard- 
ly daem  the  act  of  parliament  was  intended  to 
protect  such  a  person. 

With  respect  to  the  remainder  of  the  service, 
it  is  still  more  objectionable  j  for,  taking  Mr. 
Walsh's  own  story,  it  is  imposible  not  to 
cgne  to  thia  amclumn,  that  fipding  it  very 


ntaproductive  to  be  serving  nominally  a  gentle* 
man  in  London,  he  thought  he  might  turn  it 
to  a  better  account,  and  in  violation  of  the 
statute  of  George  the  2nd,— which  I  think  ap- 
pears upon  his  own  shewing,  and  which  the 
other  affidavits  clearly  substantiate,— he  enter- 
ed into  an  agreeement  by  which  Mr.  Lester's 
name  was  put  up  in  Sudbury  as  an  attorney, 
and  in  no  otherwise  has  he  served  Mr.  Lester 
hut  by  breaking  that  act  of  parliament,  Mr. 
Lester  allowing  him  to  carry  on  his  business 
in  Sudbury  in  his  name,  Mr.  Lester  never 
being  there  at  all.  Now  where  the  supposed 
service  was  not  only  not  a  service,  but  was  in 
itself  a  specific  violation  of  the  act  of  parlia- 
ment,  this  court  has  a  jurisdiction  to  remove 
from  the  roll.  I  recollect  well,  that  Mr. 
Justice  Bajflev  laid  it  down  that  where  an  at- 
torney  carried  on  business  in  a  town  through 
the  medium  of  his  clerk,  putting  his  name 
over  the  door  himself,  but  never  going  there, 
he  could  not  recover  the  fees ;  and  I  believe 
there  was  an  application  made  to  strike  a 
gentleman  off  the  roll  for  that  sort  of  practice, 
in  which  thb  court  strongly  intimated  their 
opinion  that  if  the  fact  was  made  out,  it 
would  be  a  ground  for  striking  the  attorney  off 
the  roll ;  and  I  say  he  cannot  come  within  the 
notion  of  a  defect  of  service,  but  it  is  a  sub- 
stantive violation  of  the  act  of  parliament,  and 
a  ground  on  which  this  court  would  act  inde- 
pendently of  that  which  was  originally  pre- 
sented. 

Lord  O^amaff.—We  think  we  cannot  fet 
out  of  the  words  of  that  act.  Without  being 
certain  that  they  were  not  meant  to  apply  to 
cases  of  this  sort,  it  is  imposible  to  contend 
they  will  not  cover  it.  Here  is  not  a  mere  want 
of  articles  or  altogether  a  want  of  service;  it  is  ^ 
a  negation  of  service  for  a  considerable  period  * 
of  time  :  there  are  articles,  and  there  is  service 
which  is  on  the  whole  defective.  It  is  impos- 
sible to  say  those  words  do  not  apply :  your 
statement  would  go  to  another  charge  of  a  dif- 
ferent sort. 

Sir  F.  Po//oci(.— That  charge  is  before  the 
court. 

Mr.  Justice  LittMale.-^lt  is  striking  off  the 
roll  on  the  ground  of  defective  service. 

Sir  F.  Poilo€k.--\n  answer  to  what  has 
fallen  from  the  court  about  this  being  an  ap* 
plication  for  defective  service,  I  beg  to  say  there 
IS  nothing  of  the  sort  in  the  rule,  though 
when  1  made  this  application  originally,  and 
when  afterwards  I  made  it  a  second  time,  I 
abstained  from  pressing  on  the  consideration 
of  the  Court  any  matter  beyond  the  mere  de- 
fect of  service.  My  friend  puts  upon  me  a 
clause  in  an  act  of  parliament  not  to  he  found 
in  the  printed  statutes ;  for  they  print  only  a 
reference  to  some  other  statute ;  and  though 
my  friend  Mr.  Jardine  had  Uken  pains  to 
look  into  it,  he  discovers  the  clause  did  not 
appear  in  any  other  former  act. 

Lord  />Mm«ff.— Almost  every  indemnity  act 
does  something  more  extensive' than  the  first. 

Sir  F.  PoOock.-^l  have  a  right  to  call  the 
attention  of  the  court  to  all  the  circumstances 
of  the  case»  that  your  lordships  may  be  a^- 
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prised  of  the  ground  of  application,  though 
It  is  merely  for  defect  of  service ;  still,  if  it  is 
examined,  it  brings  under  the  consideration 
of  the  Court  the  fact  of  a  gentleman  who  is 
about  to  apply  to  be  admitted  an  attorney  of 
the  Court,  who  is  colluding  with  one  ot  the 
officers  of  the  Court  to  set  up  an  oliice  in 
Sudbury;  and  the  business  there  being  trans- 
acted by  the  clerk.  That  raises  another  con- 
sideration. But  I  beg  here  to  say,  in  dischar- 
ging the  duty  now  cast  on  me,  and  represent- 
ing, certainly,  not  any  person  who  hus  a  rival 
Interest  at  8udbury,  the  affidavit  of  the  person 
who  instructs  me,  distinctly  discloses  who  he 
is,  and  what  he  is ;  and  be  is  instructed  by  the 
Incorporated  Law  Society,  and  they  feel  it  to 
be  their  duty  in  a  case  of  this  sort,  that  at  all 
events  it  should  come  under  the  notice  of 
your  lordships,  that  you  may  decide  if  this  is 
to  be  deemed — I  cannot  say,  good  service,— 
but  whether  this  is  to  be  deemed  that  sort  of 
conduct  which  your  lordships  will  allow  in  a 
gentleman  who  has  thus  got  on  the  roll,  not 
by  swearing  to  a  service  that  is  deficient,  but 
by  swearing  to  fuels  that  are  not  true,  and  by 
being  embarked  in  a  service  which  is  a  gross 
violation  of  the  act  of  parliament.  Hitherto 
I  have  only  stated  that  which  Mr.  Walsh  him- 
self puts  on  the  files  of  the  Court,  iu  answer 
to  the  application  on  a  former  occasion.  But 
there  is  not  a  syllable  in  the  affidavit  that 
states  that  Mr.  Lester  was  ever  in  the  whole 
course  of  his  life  at  Sudbury,  It  is  impossible 
but  that  Mr.  Walsh  would  have  made  a  state- 
ment that  Mr.  Lester  was  at  Sudbury,  if  he 
was  there  during  the  whole  of  the  time.  Mark 
what  he  goes  on  to  sav.  He  says  "  that  during 
the  time  he  so  carried  on  business  for  the  said 
James  Lester  at  Sudbury,  he  the  deponent 
>was  in  the  constant  habit  of  corresponding 
with  his  said  master  when  any  difficulty  arose 
in  the  course  of  the  said  business;  and  the 
deponent  also  occasionally  applied  to  another 
attorney  in  Sudbury  for  assistance,  when  the 
deponent  was  at  a  loss  htiw  to  act."  Now  I 
would  ask  the  Court  whether  the  irresistible 
conclusion  from  the  case  is  not  that  Mr.  Lester 
never  was  at  Sudbury  during  the  whole  time 
of  that  supposed  service  ?  for  if  he  had  been 
there,  the  clerk  would  naturally  have  said  that 
Mr.  Lester  came  sometimes  to  look  after  bis 
business.  Instead  of  saying  that  Mr.  Lester 
ever  came,  he  says  that  he  was  in  the  constant 
habit  of  corresponding  with  him  ;  and  occasi- 
onally applied  to  an  attorney  at  Sudbury,  but 
he  never  applied  to  Mr  Lester  himself  in  per- 
son, in  Sudbury.  Then  he  goes  on : — "  Saith 
that  he  went  to  town  occasionally.''  And 
he  gives  the  dates  of  his  absence  from  Sud- 
bury; in  London  from  the  31st  January, 
to  the  20th  February  ;  from  the  8th  to  the 
22d  November,  1833, — (a  period  of  about 
four  or  five  weeks  put  together);  from  the 
3d  of  April  to  the  6th  of  May,  1834,— and 
from  the  6th  to  the  21st  of  April; — ^from  tlie 
2d  of  xmy  to  the  28th  of  July,  1835,— which 
last  mentioned  date  is  22  days  beyond  the  pe- 
riod of  the  expiration  of  this  deponent's  ar- 
ticles.    Now,  from  that  statement  of  Mr. 


Walsh, — ^if  it  was  not  corroborated  in  any  way ; 
— if  it  was  not  by  other  evidence  more  strongly 
proved  to  have  been  of  the  illegal,  fraudulent, 
and  collusive  character,  ascribed  to  it; — I 
say  that  upon  that  alone,  I  submit  that  this 
is  a  fit  case  for  your  lordships  to  direct  the 
master  to  inquire  and  ascertain  what  was  the 
character  of  that  supposed  business  that  was 
carried  on  at  Sudbury;  that  the  Court  may 
take  cure  that  however  the  language  of  the 
act  of  parliament  was  intended  to  cover  slips 
and  blunders,  and  negligences,  and  cure  de- 
fects, attorneys  may  not  get  on  the  roll  by 
that  which  amounts  to  a  positive  offence,  and 
by  affidavits  which  scarcely  could  be  made 
without  committing  the  offence  of  wilful  and 
corrupt  perjury. 

Now,  my  lords,  I  have  no  desire  to  press  this 
matter  beyond  what  your  lordships  feel  to  be 
a  wholesome  exercise  of  the  power  with  which 
this  Court  is  entrusted, — not  to  gratify  spleen 
or  malice,  but  for  the  benefit  of  the  public,— 
that  no  persons  may  stand  between  this  Court 
and  the  public,  but  those  in  whom  confidence 
may  fairly  lie  placed  ;  and  I  say  at  once  I  in- 
vite  your  lordships  to  tell  me  at  the  earliest 
moment  your  lordships  may  think  fit,  that 
there  is  nothing  in  all  these  objections  by  which 
the  public  interest,  the  character  of  the  Coun, 
and  the  reputation  of  its  practice,  are  at 
all  endangered.  The  moment  your  lordships 
intimate  there  is  nothing  in  all  this,  I  am 
ready  to  stop.  I  think  I  have  shewn  enough 
without  going  into  affidavits,  to  call  on  the 
Court  to  refer  it  to  the  mauter  to  ascertain 
whether  that  service,  that  clerkship  to  Mr. 
Lester,  at  Sudbury,  was  not  a  fraud  upon  the 
Court; — not  a  defective  service,  but  a  fraud 
and  collusion  between  Mr.  Walsh  and  his  sup- 
posed master ; — a  fraud  that  is  denounced  by 
a  particular  act  of  parliament,  and  which  this 
Court  has  always  visited  (whenever  there  has 
been  an  opportunity  of  discussing  it)  with  its 
utmost  displeasure. 

Now,  my  lords,  all  this  matter  which  I  have 
read  from  the  language  of  Mr.  Walsh  hioself, 
is  confirmed  by  other  affidavits.  Yonr  lord*, 
ships  thought  the  affidavit  savoured  too  much 
of  hearsay  and  belief.  It  is  distinctly  stated, 
that  the  parties  were  in  the  habit  of  seeing 
Mr.  Walsh  from  day  to  day,  insomuch  that 
they  are  perfectly  satisfied  he  never  could  have 
served  in  the  manner  which  it  is  represented 
he  did  serve. — 1  do  not  know,  my  lords,  why 
I  should  dwell  on  this  information,  when  I 
have  affidavits  of  Mr.  Walsh  himself  to  the 
fact. 

Now,  my  lords,  my  friend  says  he  means  to 
advert  to  a  certain  part  of  the  transaction  with 
respect  to  costs,  l  have  only  this  observation 
to  make  on  the  subject  of  costs; — that  it 
seems  veryjstrange  my  learned  friend  should 
ask  for  the  costs  of  the  forty  affidavits  I  have 
adverted  to,  which,  forty-eight  hours  ago,  we 
had  intimation  would  be  U8e<l  on  the  present 
occasion;  and  then  my  friend  puts  in  this 
clause  of  the  act,  and  prays  that  the  rule  may 
be  discharged  with  costs,  and  I  suppose  would 
ask  us  to  pay  the  flK^O^  *"  ^^^  *®' 
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dafita,  thou^li  tbey  never  have  been  used,  and 
rooid  not  bave  been  of  me,  except  to  divert 
the  attention  of  the  parties  from  the  real  point 
intended  to  be  made. 

As  to  costs,  I  am  free  to  admit  that  to  the 
f^entleroen  whom  I  represent,  they  are  not  in- 
struments in  the  hands  of  other  persons. 
Tbey  are  performins:,  it  may  be,  an  irksome 
and  invidious  duty : — painful  it  certainly  is  to 
them,  and  painful  to  those  on  whom  they 
(ievolve  this  task ;  but  it  is  one  they  feel  bound 
in  the  discharfre  of  what  they  consider  to  be 
their  duty; — one  that  they  cannot  abandon, 
and  therefore  they  have  brought  this. under  the 
notice  of  the  court.  I  sul»mit  this  is  a  case 
where  it  behoves  the  court  in  the  exercise  of 
that  care  and  vigilance  which  for  the  interest 
of  the  public  in  the  administration  of  justice 
they  are  bound  to  exercise,  to  see  that  this 
gentleman  does  not  now  under  the  name  of  a 
dr/fct.  cover  that  which  is  not  a  defect ;  but 
which  is  absolutely  an  offence,  and  a  violation  of 
the  act  of  parliament.  I  submit  that  this  case 
is  one  on  which,  if  there  be  any  doubt,  your 
lordships  would  direct  the  officer  of  the  court 
to  make  enquiries  and  to  report  to  the  court 
the  circumstances,  if  there  is  any  doubt  as  to 
the  chanicter  of  the  transaction  being  that  in 
reality  which  I  have  stated. 

Mr.Jartiine, — Your  lordships'  opinion  being 
asked  on  this  indemnity  act,  it  is  right  to  ob- 
serve that  several  circumstances  are  specified, 
which  must  not  be  taken  notice  of  in  an  appli. 
cation  to  strike  attorneys  off  the  roll ;  one  of 
these  is,  "defect  in  the  articles  of  clerkship," 
another,  *<  Registry,"  and  another  is  "  detect 
of  service  under  such  articles."  Now  it  is 
S5sumed  that  we  complain  of  defect  of  service, 
bnt  the  form  of  the  rule  is  not  so  limited. — 
We  say,  that  although  the  articles  may  he 
right,  and  the  registry  may  be  right,  yet  ihe 
party  has  not  done  that  which  the  2'2  G.  2, 
requires,  namely,  to  be  continually  and  actually 
employed  in  the  business  of  an  attorney  during 
that  service.  That  is  the  objection.  The 
sffidavits  raise  nothing  that  can  lie  at  all  sup- 
posed to  fall  within  the  words  of  the  Indemnity 
Act,  or  that  can  be  against  us  in  that  point  of 
view. 

Sir  fFiliiam  FoUeti.'-MY  friend  Sir  Frede- 
rick Pollock  has  thought  fit  to  shift  his  ground 
as  to  the  service,  and  takes  upon  him  to  charge 
Mr.  Walsh  with  collusion  and  with  perjury.  A  nd 
that  is  the  ground  on  which  he  seeks  to  strike 
him  off  the  roll,  and  not  for  defect  in  the  ser- 
vice,  for  he  says  there  is  no  such  thing  in  the 
rule;  not  on  the  ground  stated  by  my  friend 
Mr.  Jardine,  that  he  did  not  duly  serve,  but 
on  the  ground  of  hia  having  violated  the 
statute  of  George  the  Second,  and  coUusively 
and  criminally  with  Mr.  Lester  entered  into 
an  improper  partnership  in  the  business  car- 
ried on  at  8odbury.  Your  lordships  will  hardly 
helieve  that  the  gentlemen  have  not  ransacked 
every  possible  charge  against  Mr.  Walsh. 
They  never  pretend  to  say  that  the  service  was 
Bot  actual,  and  bond  fide  with  Mr.  Lester. — 
they  do  not  deny  the  fact  that  tbey  themselves 
liuew  it ;  that  comutuicatiQns  were  made  from 


him  in  the  character  of  clerk  to  Lester  while 
there,  and  transacted  business  with  him  on 
that  footing.  Upon  no  part  of  the  affidavits, 
from  beginning  to  end,  do  tbey  broach  any 
suspicion  that  the  act  of  parliament  was  vio- 
lated. Yet  if  it  was,  that  is  no  ground  in  this 
rule  on  which  any  one  has  a  right  to  strike 
bim  off  the  roll.  And  again,  my  friend  forgot 
to  state  the  fact,  that  all  the  parties  connected 
with  the  transaction— Lester  and  every  one 
else, — made  affidavits,  and  there  is  not  the 
slightest  pretence  for  making  such  a  charge, 
pointed  out  even  by  themselves. 

Then,  another  charge  is,  that  he  is  guilty  of 
perjury :  why,  my  lords,  my  learned  frif  nd's 
clients  have  taken  a  very  different  view  of  this 
from  that  which  they  took  when  they  were  the 
last  time  before  the  Court.  Sir  Frederick 
Pollock  then  stated  fairly  and  properly  his  own 
view  on  the  subject,  that  he  thought  there  was 
no  ground  whatever  for  imputing  any  thing  of 
the  kind. 

Sir  F,  Pollock, — No ;  I  said  I  did  not  wish  to 
press  It. 

Sir  fF,  FvUelt. — And  also  that  there  was  no 
ground  for  it.  As  to  the  act  of  parliament, 
and  the  costs,  do  not  let  it  be  supposed  this  is 
the  first  mode  of  presenting  an  application  to 
strike  an  attorney  off  the  roll.  It  ought  to 
have  been  litigated  at  the  time  of  the  admis- 
sion for  the  defective  service.  They  were 
bound  to  give  notice ;  the  notices  are  stuck 
up  so  that  every  hody  can  see ;  and  if  any  body 
objects  to  the  service,  it  ought  to  be  made 
then.  But  however,  I  am  prepared  to  cite 
two  cases  in  which  the  Court  refused  to  inter^ 
fere  on  the  ground  of  any  such  defect.  One 
is  in  the  matter  of  Pa^e.  Mr.  Page  had  been 
admitted  an  attorney  m  this  Court  after  con* 
siderable  opposition  before  a  Judge  at  cham- 
bers, who  thought  the  opposition  malicious. 
Hullack  moved,  upon  affidavit  alleging  that  Page 
had  never  served  a  regular  clerkship,  and  charg- 
ing other  matters  ngainst  him,  calling  on  him 
to  shew  cause  why  he  should  not  be  sti  uck  off* 
the  roll ;  but  the  affidavit  did  not  allege  any 
misconduct  subsequent  to  his  admission,  and 
contended  that  the  Court  was  competent  to 
review  the  circumstance^  under  which  the  ad- 
mission was  obtained,  but  adduced  no  instance 
of  a  similar  application.  The  Court  iutimated 
that  to  support  the  motion,  a  case  should  have 
been  made  out  of  misconduct  subsequent  to 
admission,  even  if  there  had  been  no  opposi- 
tion, and  refused  the  rule. 

Then  another  case  came  before  the  Court 
which  was  still  stronger.  In  the  matter  of 
— — ,  Gent.,  Campbell  moved  for  a  rule 
to  shew  cause,  why  an  attorney  should  not  be 
struck  off  the  roll  upon  the  following  state- 
ment. The  party  served  three  years  as  articled 
clerk  to  an  attorney  at  Liverpool,  who  imme- 
diately afterwards  left  that  town  and  went  to 
reside  at  a  place  fifty  miles  distant,  where 
from  thenceforth  he  exclusively  practised.  His 
name,  however,  continued  on  the  door  of  hia 
former  house  at  Liverpool,  and  the  person 
against  whom  this  application  was  made,  re- 
sided and  carried  on  businesa  fhere  solely  on 
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hu  own  account,  till  the  expiration  of  his 
articles.  He  was  admitted  an  attorney  in  Ja- 
nuary, 1828,  and  from  that  time  carried  on 
the  business  as  before,  only  substituting  his 
own  name  on  the  door  of  the  office,  for  that 
of  the  attorney  who  had  removed.  As  to  the 
facts  of  this  j^entleman  being  a  part  of  the  year 
at  Sudbury,  I  observed  my  friend  rather 
counted  the  times  he  was  in  London  by  weeks 
instead  of  counting  it  l)y  terms.  It  was  dur- 
ing  the  terms  he  was  in  London ;  and  the  rest 
of  Che  time  at  Sudbury.  Now,  this  case  to 
which  I  am  referring  is  exactly  of  the  same 
sort.  The  attorney  went  to  reside  away;  he 
remained  in  the  town  without  his  master  being 
present  for  two  or  three  years.  What  did  the 
t/ourc  say  ?— "  His  admission  was  not  opposed, 
nor  did  it  appear  when  the  misconduct  now 
alleged  became  known  to  the  party  making 
this  application.  The  facts  now  stated,  would 
have  been  a  ground  for  ooposing  the  admis- 
sion, or  for  an  application  like  the  present,  if 
made  very  shortly,  as  a  month  or  two,  or  a 
term  or  two  after  the  admission.  But  this 
motion  comes  too  late."  That  was  exactly  a 
similar  case;— but  here  there  is  this  fact:— 
these  two  persons, — (because  as  to  the  Law 
Society,  it  is  quite  clear  these  two  attornies  at 
Sadbury  are  the  persons  making  this  applica- 
tion,  and  they  were  perfectly  well  aware  of 
every  one  of  these  facts,  and  aware  of  his 
intention  of  applying  to  be  admitted,) — they 
made  no  opposition  to  his  adrnPssion,  and  then 
they  send  these  affidavits  up  to  the  Law  So- 
ciety to  cause  him  to  be  struck  off  the  roll ; 
and  when  they  find  the  act  of  parliament  is 
against  them,  they  choose  to  make  this  sort  of 
attack  upon  Mr.  Walsh's  character,  accusing 
bim  of  a  violation  of  the  act  of  parliament,  and 
charging  him  with  perjury,  because  he  stated 
he  had  served  at  a  time  when  he  was  ill.  1 
therefore  hope  ^our  Lordships  will  discharge 
this  second  application  with  costs. 

Lord  Denman, — Upon  the  whole,  we  ad- 
here to  the  opinion  we  formed  on  first  hearing 
of  this  act  of  parliament ;  we  think  it  is  im- 
possible to  get  over  it.  There  is  certainly 
S'eat  reason  for  requiring  parties  to  make 
eir  opposition  at  a  proper  time,  if  they  are 
aware  of  the  objection.  Therefore,  we  think 
the  rule  must  be  discharged ;  but,  taking  all 
the  circumstances  together,  we  do  not  think 
it  right  to  discharge  it  with  costs. 

Rule  discharged  without  co%Xa,-^R€  fFaUh, 
K.  B.,9Juncl837. 

On  the  last  day  of  Term,  Sir  F.  Pollock  said 
he  had  looked  into  the  acts  of  Parliament  that 
were  relied  upon.  In  the  first  act  of  Parlia- 
ment there  is  an  express  exception  made : — 
«« that  provided  such  articles,  registration,  ser- 
▼iee,  admission,  or  enrolment  be  wiihout 
/fMud.*'  It  is  therefore  for  your  Lordships  to 
consider. 

Lord  Denman, — But  the  present  act  has  not 
those  words. 

Sir  F.  Polloek.-^H  is  for  your  Lordships, 
therefore,  to  say  whether  the  putting  those 
words  in  was  intended  to  let  in  cases  of  fraud, 


or  whether  it  was  supposed  that  after  they 
were  admitted  your  Lordships  would  take  care 
that  fraud  should  not  come  in. 

Sir  fF,  Follett.—l  did  not  know,  my  Lord, 
that  my  learned  friend  was  going  to  say  any- 
thing about  the  case. 

Sir  F.  Pollock.^\  nut  the  two  acts  of  Pariia- 
ment  into  my  learnea  friend's  hand,  and  I  told 
him  I  did  not  mean  to  argue  it. 

Lord  Denman. — It  is  not  necessary  to  argue 
it. 

PROPOSED  STANDING  ORDERS 
ON  PRIVATE  BILLS. 


The  following  Standing  Orders  haye  been 
proposed  by  the  Select  Committee  of  the 
House  of  Uommons,  by  their  report,  dated 
7th  July  1837. 

I.   PRACTICB  WITH  REGARD  TO  FRnTATB  BILLS. 

1. — ^That  all  petitions  for  private  biUe  be 
presented  within  fourteen  days  after  the  first 
Friday  in  eyery  session  of  parliament. 

2. — ^That  no  private  bill  be  brought  into  this 
house,  but  upon  a  petition  first  presented,  truly 
stating  the   case ;   at  the  peril  of  the  parties 

e referring  the  same:  and  that  such  |>etitk>n 
s  signea  by  the  parties,  or  some  of  them,  who 
are  suitors  lor  such  bill. 

3. — That  this  house  will  not  receiye  any  pe- 
titions on  private  bills,  referring  solely  to  the 
compliance  or  non-compliance  with  the  stan- 
ding orders  of  the  house,  subsequently  to  the 
second  reading  of  the  bills  to  which  they  re- 
spectively relate,  unless  in  the  case  of  those 
standing,  orders  which  must  necessarily  be 
taken  into  consideration  by  the  committee  on 
the  bill. 

4. — That  a  committee  be  appointed  at  the 
commencement  of  every  session,  consisting  of 
fifteen  members,  of  whom  five  shall  be  a 
quorum,  to  be  denominated  "The  Select  Com- 
mittee on  Standing  Orders." 

5.— First,  That  a  select  committee^  consis- 
ting of  forty*  two  members,  (not  being  members 
of  tne  select  committee  on  standing  orders) 
of  whom  five  shall  be  a  quorum,  be  appointed 
at  the  commencement  of  every  session,  to 
which  shall  be  referred  all  petitions  for  private 
bills,  and  such  committee  shall  be  denomi- 
ted,  "  the  Select  Committee  on  Petitions  for 
Private  Bills." 

Second,  That  all  petitions  applying  for  leave 
to  dispense  with  any  of  the  sestwnal  orders  of 
the  house  relating  to  private  biUs,  be  referred 
to  the  said  committee,  and  that  they  do  report 
to  the  house  whether  such  orders  ought,  or 
ouffht  not  to  be  dispensed  with. 

Third,  that  the  said  committee  have  leave  to 
divide  themselves  into  sub-committeev  consist- 
ing of  seven  members  at  the  least,  and  to  make 
regulations  for  the  transaction  of  business. 

Fourth,  that  before  such  sub-committee  the 
compliance  with  the  standing  orders  shall  be 
proyed,  and  any  parties  shall  be  at  lib^  to  ap- 
pear and  be  heard,  by  themselves,  their  agents 
and  witnesses,  upon  any  petition  wliich  may 
be  referred  to  the  committee,  complaioing  of  a 
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non- compliance  with  the  standing  orders,  pro- 
Ti4ed  the  matter  complained  of  be  specifically 
stated  in  such  petition,  and  that  sucn  petition 
be  presented  three  clear  days  before  the  meet- 
inffof  such  sub-committee. 

Pifth»  That  when  such  sub-committee  shall 
report  to  the  house  that  the  standing  orders 
have  not  been  complied  with,  they  do  report 
the  facts  upon  which  their  decision  is  founded 
and  any  special  circumstance  connected  with 
the  case. 

Sixth,  That  the  select  committee  on  stan- 
ding orders  shall  thereupon  determine  whether 
the  standing  orders  ought  or  ought  not  to  be 
dispensed  with,  and  do  report  the  same  to  the 
house  accordingly. 

Seventh,  That  there  be  ten  clear  dm  be- 
tween the  day  on  which  the  petition  for  any 
pric-ate  bill  relating  to  England  shall  be  pre- 
sented, and  the  day  on  which  the  sub-com- 
mittee shall  sit  thereupon;  and  fifteen  days 
ia  case  such  bill  shall  relate  to  Scotland  or 
Ireland. 

Eighth,  That  no  committee  on  private  bills 
shall  nave  power  to  examine  into  the  compli- 
ance or  non-compliance  with  such  standing 
orders  as  are  directed  to  be  proved  before  the 
select  committee  on  petitions  for  private  bills, 
unless  by  the  special  direction  of  the  house. 

6. — ^Tliat  all  private  bills,  except  naturaliza- 
tion  and  name  bills,  be  printed;  aad  printed 
copies  thereof  delivered  to  the  doorkeepers 
for  the  use  of  the  members  before  the  first 
reading. 

First,  That  a  bill  printed  on  paper,  of  a  size 
to  be  determined  upon  by  Mr.  Speaker,  be 
presented  to  the  house,  with  a  cover  of  parch- 
ment  attached  to  it,  upon  which  the  title  of 
the  bill  is  to  be  written,  and  the  short  title  of 
the  bill  as  first  entered  on  the  votes,  shall  be 
in  accordance  with  the  subject  matter  of  the 
bill,  and  shall  not  be  changed  unless  by  special 
vote  of  the  house. 

Second,  That  five  copies  of  the  bill,  printed 
on  paper  of  the  same  size,  and  interleaved 
with  blank  paper,  be  deposited  at  the  private 
bill  office,  for  the  use  of  the  committee  on  the 
bill,  and  for  the  report. 

Third,  That  the  proposed  amount  of  all 
rates,  toHs,  and  other  matters  heretofore  left 
blank  in  private  bills  when  presented  to  the 
house,  be  inserted  in  Italics  in  the  printed  bills. 

7. — That  there  be  three  clear  days  between 
the  first  and  second  reading  of  all  private  bills. 

8. — ^That  no  private  bill  be  read  a  second 
time,  until  after  the  expiration  of  two  calendar 
months  from  the  day  the  last  notice  shall  have 
been  given  in  the  newspaper. 

9. — Tlmt  no  bill  or  clause,  for  the  particular 
interest  or  benefit  of  any  person  or  persons, 
county  or  counties,  corporation  or  corporations 
or  body  or  bodies  of  people,  be  read  a  second 
time,  mnless  fees  be  paid  for  the  same. 

10. — That  there  be  seven  clear  days  between 
the  second  reading  of  every  private  bill, 
and  the  sitting  of  the  committee  thereupon. 

11.— That  no  petition  against  a  private  bill 
be  referred  to  the  committee  on  such  bill, 
whidk  shaU  not  distinctly  specify  the  ground 


on  which  the  petitioner  or  petitioners  object 
to  any  of  the  provisions  thereof;  and  that  the 
petitioners  be  only  heard  on  such  grounds  so 
stated ;  and  if  it  shall  appear  to  the  said  com- 
mittee, that  such  grounds  are  not  specified  with 
sufficient  accuracy,  the  committee  may  direct 
that  there  be  given  into  the  committee  a  more 
specific  statement  in  writing  of  such  grounds 
of  objection  so  inaccurately  specified. 

12.~That  after  any  committee  on  a  private 
bill  shall  have  been  formed,  no  members  shall 
be  added  thereto,  except  upon  special  applica- 
tion to  the  house. 

13. — ^That  five  members  be  the  number  to 
constitute  a  committee  on  a  bUl ;  and  that  the 
names  of  the  members  attending  each  committee 
be  entered  by  the  clerk  on  the  minutes  of  the 
committee :  and  if  any  division  shall  take  place 
in  the  committee,  the  clerk  do  take  down  the 
names  of  members  voting  in  any  such  division, 
distinguishing  on  which  side  of  the  questioa 
they  respectively  vote,  and  that  such  lists  be 
given  in  with  the  report  to  the  house. 

14. — ^That  the  chairman  of  the  committee 
do  sign,  with  his  name  at  length,  a  printed 
copy  of  the  bill  to  be  called  the  (Committee  Bill« 
on  which  the  amendments  are  to  be  fairly 
Mrritten ;  and  also  sign,  with  the  initials  of  his 
name,  the  several  clauses  added  in  the  com- 
mittee. 

15. — ^That  every  plan,  and  book  of  reference 
thereto,  which  shaU  be  produced  before  the 
committee  upon  any  private  bill,  whether  the 
same  shall  have  been  previously  lodged  in  the 
private  bill  office  or  not,  shall  be  si^rned  by  the 
churman  of  such  committee  with  his  name  at 
length ;  and  he  shall  also  mark  with  the  initisls 
of  his  name  every  alteration  of  such  plan  and 
book  of  reference,  which  shall  be  agreed  upon 
by  the  said  committee ;  and  every  such  plan, 
and  book  of  reference,  shall  thereafter  be  de- 
posited  in  the  private  bill  office. 

16. — ^That  every  plan  and  book  of  reference 
thereto,  which  shall  be  certified  by  the  speaker 
of  the  house  of  commons,  in  pursuance  of  any 
act  of  parliamont,  shall  previously  be  ascer- 
tained,  and  verified  in  such  manner  as  shall  be 
deemed  most  advisable  by  the  speaker,  to  be  ' 
exactly  conformable  in  all  respects  to  the  plan 
and  book  of  referrence  which  shall  have  been 
signed  by  the  chairman  of  the  committee  upon 
the  bill. 

17. — ^That  the  churman  of  the  committee, 
upon  the  report  of  every  private  bill,  do  ac- 
quunt  the  house,  that  tne  allegations  of  the 
bill  have  been  examined ;  and  whether  the 
parties  concerned  have  given  their  consent, 
(where  such  consent  is  required  by  the  standing 
orders,)  to  the  satisfaction  of  the  committee. 

18. — ^That  the  minutes  of  the  committee,  on 
every  private  bill,  be  brought  up  and  laid  on 
the  table  of  the  house,  with  the  report  of  the 
bill. 

19. — ^That  ther^  be  seven  clear  days  between 
the  day  on  which  every  bill  within  the  standing 
orders  included  within  the  second  class  is 
reported,  and  the  day  when  the  report  shall 
be  taken  into  consideradon. 
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MEMBERS   ADMITTED. 

July,  1837. 
Edward  Walker,  New  Square,  Lincoln's  Inn. 
Hugh  Jackson,  ^ssex  Street. 
Joseph  Radclitfe  Barrett,  Frederick's  Place, 

Old  Jewry. 
Henry  Eaton,  Lancaster  Place,  Strand. 
Thomas  Martin,  jun.,  Essex  Street. ' 
Edward  King,  Bath. 
Randall  Glynes,  America  Square. 


LIST  OF  NEW  PUBLICATIONS. 

I1ie  Act  for  the  Commutation  of  Tithes  in 
England  and  Wales.  Bv  John  Meadows 
White,  Esq.  New  Edit.    Price  2*.  6d.  sewed. 

A  Collection  of  Forms  of  Declarations  and 
other  Pleadings,  usually  prepared  in  Attorneys 
Offices,  with  Notes.  By  Henry  Greening,  Esq 
iSpec'ial  Pleader.    Price  7*-  boards. 

Meeson  and  Welsby's  Reports,  in  the  Court 
of  Exchequer.    Vol.  2,  Part  3.    Price  7#. 

Young  and  CoUyer's  Reports  in  the  Court 
of  Exchequer.    Vol.  2,  Part  2.    Price  I U. 

Watkins,  on  the  Law  of  Descents.  Price 
I2i.  boards. 

Neville  and  Perry's  Reports  in  the  Court  of 
King's  Bench.     Vol.  I,  Part  4.    Price  St. 

Binj^ham's  New  Reports  in  the  Court  of 
Common  Pleas.    Vol  3.  Part  4.    Price  &i. 

Neville  and  Perry's  Reports,  relating  to  the 
nffice  of  Magistrates  in  the  Court  of  King's 
Bench.    Vol.  1,  Part  1.    Price  7*.  6rf. 

A  Breviary  of  the  Poor  Laws,  intended  for 
the  use  of  Justices  of  the  Peace.  Guardians  of 
the  Poor,  &c.  By  William  Robinson,  L.L.D. 
Price  lit.  hoards. 

An  Exposition  of  the  Practice  relative  to  the 
Right  to  Begin,  and  the  Right  to  Reply,  in 
Trials  by  Jury,  and  in  Appeals  at  Quarter 
Session*.  By  W.  M.  Best,  Esq.   Price  5*.  cloth. 

Adolphus  and  Ellis's  Reports  in  the  Court 
of  King's  Bench.     Vol.  4.  Part  4.    Price  6*. 

Term  Reports.    Part  10.    Price  12*. 

Term  Reports.  Part  11,  or  2  Part  2, 
Price  12*. 

Laws  of  the  Stannaries.    Price  5*.  boards. 

MASTERS  EXTRAORDINARY  IN  CHANCERY. 
From  June  20,  to  July  11,  1887.  both  imlutitt, 
^    ,      ,  tpitk  tiaiet  when  gaieued, 

Timba,  John.  Worcester.    June  '/Q. 

SFirr,  Henry,  Thnmbury,  Gloucester.    June  20. 
wruft,  James  WalUs,  Osmaston,  near  Derby.    June  27. 
ogg,  John  Rees,CholwclI,  Somerset.    July  4. 
Bleudall,  WUIam,  Broughton,  Unca*ter.    July  7. 
Eckley,  Jamis,  Bromyard,  Hereford.    July  11. 

DISSOLUTIONS  OF  PROFESSIONAL  PARTNERSHIPS. 

From  June  20,  to  Julf  11,  1837,  bothinclutwe, 

vtith  datet  when  gmetted, 

»«•  Theptrtnen  who  receive  and  pay  dtbU  are  printed 

,  ^      ,  im  italics. 

*^^"5*''.'I°'''V,if."\f*»  **"*  Jo»>n  Johnson,  Newport  and 


BANKRUPTCIES  SUPERSEDED. 

Froas  June  'iU,  to  July  II,  ltS7,  both  tmelume, 

with  daifM  when  gazetted. 

Longsdon,  David,  Ca»tle  Street,  bouthvark.  Sutrcy,  Furrier. 

June  20. 
Render,  John,  Knaresborongh,- Innkeeper  and  Flas  Dresser. 

June  23. 
Dell,  Thomas,  jun  ,  ChingfonJ  Green,  Essex,  Butcher,  and 

of  Mott  Street,  Sewardsionc,  Essex,  Coacb  Proprictur  sod 

Farmer.    June 23, 
Johnson,  William,  Edgware  Road,  Butcher.    June 30. 
Vinty,  William, Tiverton, Deron,  Cuirier.    July  7. 
UiinUon,  Thomas  Evans,  Uristol,  Tiler,  Plaaterer  and  Paia. 

ter.    July  7. 
Turner,  Thomas,  Otley,  York,  Cnirier  and  Leatlier  Cutter. 

July  7.  ' 


\?  j;^.  t^ — *..r.  J  •  -  "  •'"«•"  w"nnBon,  {Newport  an 
Rvde,  Isle  of  Wleht,  Attorneys  and  Solicitors.    June  20 

UMey,  6»o»ye,  and  George  Robert  Goodman,  LordMayui 
Court  Office,  Royal  £xchang^  London,  Attorneys.    Jui 


J$h 


.a8- 


ir's 
une 


^^"A'^'ST***  *".'*  Richard  Williams,  DenbSgh,  Attorneys 

and  Sohciton.    June  27. 
Smith,  James,  Thomas  Whitehead,  and  John  Kay  Fam- 

wonh,  Manchester,  and  Leigh,  Lancaster,  Attorneys  and 

Svl.ciiors.  Juue27* 


BANKRUPTS. 

From  JitneOOik,  to  July  1 1,  18^, 

with  datet  when  gazetted, 

Atkinson.  John,  Barrowfurd,  Coliie,  Lancaster,  Cotton  M». 

nulacturer.    Bower  &  Co.,  CUaiiceiy  Lane  :    Buntar, 

Munchcsur.    June  20. 
Austin,  William,  WhiisUble,  Kent,  Grocer  and  Cheesemon. 

ger.     Groom.  Off.  Ass.:  fout^,  St.  Andrew's  Court, 

Hoi  born.    June2S. 
Audley,  William,  Newcastleunder- Lyme.  Staflbrd.  Cabinet 

Maker  and  Upholsterer.  Messrs.  fVard,  NrwcasUe-under. 

Lyme:  ^4iCe  &  Co  ,  Bedford  Kow.    July  4. 
Andrew,   Ralph,  and  Allan   Andievr,  Ash^•n.QBdeT.LyD^ 

Cotton  Spinner*.     mUia  k  Co.,  Tokenboase  Yaid: 

Joynson,  Manchester.    July  II. 
Ash  win.    Charles,    Redd  itch.    Worcester,    Linen  Draper. 

Alexander  &  Co.,  Uncoln*s  Inn  Fields :  Damla.  Binniiig. 

ham.    July  4. 
Austin,  William,  Abchnrch  Lane.  London,  Tavern  Keeper 

■»»<*  Victualler.     WhituMre,  Off.  Ass. :  Parry,  St.  Swi- 

thin»s  Lane.    Julv  11. 
JJeethain    Edward,  Portsmouth  Cliambera,  Uncolii's  Inn 

Fields,  Bill  broker  and  Mrvnev  Scrivener.     Golitmi, 

Uff.  Ass. :  Aoria,  I'ortsmouih  Chambers,  Lincolo's  Inn 

Fields.    June  SO. 
Brook,  George,  John  Raper,  and  Benjamrn  Brook.  Leed*, 

York,  I ronfou oders  and  Mach  I ne  M  akers.     J2o6ta«os  k 

Co  .  E,*ex  Strret,  Strand.     fTor^  Leeds.    Juoe20. 
Bryant,  George,  Winterbourne,  Gloucester,  Malster.    Pe- 

ter^,  Bn^Uil:  Janet,  Crosby  Square.    Jnne  ». 
Burman.  John,  Birmingham,  Warwick,  Linen  Draper,  >V. 

ton  &Co.,  Grav's  Inn  Square  :  Sp»rri«r  3c  Co.,  Btrmiog- 

ham.    June  2d. 

fii  William,    KJdderniinrter,    Worcester,  and  NoWe 

Hrteet,  London,  Carprt  Manufacturer.      Jflan  fc  Co., 

Stone   Buildings.  Lincoln's  Inn:    OalUn,  Kiddemin- 

ater  :  hicKola*  6l  Co..  Bewdley.    June  ». 
urowne,  Jmeph,    Manchester,  Tobacconist  and  Lodcing- 

0?«  Jr^'^iV   ^?*"-  **r^  &Co.,Chwiceiyllnf: 
Owen  &  Co.,  Manchettrr.    June  20. 

Bowen,  George  Hatton.Biistol,  Oil  and  Clourman.  White 

B«.tlw«;;i    ?'**'**  ^"^j  ^^*  *  ^°-  Brisiul.    June  23. 

ItJ^STr'  •'*!?"»  y^*  ^''^^'  Machine  Maker.    Smith. 

j5L?i.  i:  *°«^»;»'"^ton  Buildings.  Chancery  Lane: 
JJumninfr  &  Co.,  Leeds.    June  23. 

fn!:  S^'"*!r'  r**^®cJJ*»'  Sussex,  Grocer.  King,  Lyoa*. 
inn,  strand.    June  27. 

July  4.        '^*''*«"'Off.Ass.i  CaddBrd.CaiSaonStrS. 

*'^BH..«f?T'  Winterbourne,  Gloucester,  Malater.  Petert, 
Bristol:  Jo«e,,  Crosby  Square.    July  4. 
A'iIdvKin°".S**'  ?'^'^*'  S»rtdleworth,york.MeTchaDl 
M^-    ib**n*"i?*""'»'^^*"*''-    '♦'«*«*«d 3c Co., Oldham: 
Mtlne  3c  Co., Temple.    July  7. 

MSlii'*"'iS5!''i?VJl''**"v,'^«^*>»»  Cabinet  Maker  and 
Eieur     ji!i^f  *  ^*'*'  Fenchurch  Street :    Stogdea, 

^^^'fc^*  5J'',*"'vC'*«***"»'»™'  Gloucester,  DeaJtr.  BM 
dom  •jSi/7?"         '  *"'  *  ^-^  "'«'P«>'  9t^.  ^»- 

®™'?rJV''''!i®5***'  ^j^'^^'h  Co«ch  Builder.  JdUngUm  k  Co., 
Bedford  Row  :  Cory  k  Co.,  Bristol.    Jnlv  I LT 

^"a^Sitnn^^V'  ^%\  ^«^'  Merest,  '%/soa.  South. 
J?ne  a.  •   ^'<»*»™»^«^-      i*«f««  &  Col;  Leeds. 

^°"Lh!::«^***/Jl  ^^*  Liverpool,  Merchant.    MMUby, 

Liverpool:  C*e*fer, Staple  Inn.    June 27.  — — ^' 

illrw  A?^*°  i?r*'**  *!?.'*  M»«rice  Dy te,  Bury  Street,  St. 

C»fe^l«.*'-i"i'*r?**""?**."*^**»5'»^«*^»  •««*  Apothecaries. 

c  iiemtsts  and  nruRgi«.ts.  Greea,  Off.  Ass.  tjliaanier, 
OKI  ^"•**"  S**^'"*  ^»<*  »«*•<»  Stree^June  »:       ^'"'^' 

k^t^i^n^^"4  ^''^  X^^^*  Joineraod  Builder.  Wo$4- 
r^ut  *^^  *  C"t  Temple :  Stott,  lAxdt.   JuneSO. 

?:^;i''??"*  '^I?*'  ^'''^'  Victualler.     HT^  Sonth. 

ampton  Street:  Payne  8t,  Co.,  Leeds.    July  4/^ 

*oiMe 3c Co., Temple:  Sto<t, Leeds.   July 4. 

^*^^nn'Ftd"^^£!2i'?!r^"15'^^'^*^ 


Deai2 VSf' ^V  h"""""!' J""'  B"«ol.    j5;  IL  - 

iu:«  J^":  Sydney  Square.  Commeiclal  Road,  I ^ — 

Manii&cturer  aiid  Vendor  of  Dronrists*  Knndrics.    Cra- 
Jfildwd'i  Co«t.   Jane 
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Dory,  Jonathan,  Kidderminster,  Worceftler,  Grocer.    W^Atfe 
&  Co..  Bedford  How  ;  StrukloMd  &  Sou,  Bristol ;  A/icA<v/, 
Hcd    Lion    Square;    or  Bird  k  Co.,    Kidderminster. 
July  4> 
Day,  Kobcrt,  Melcombe  Regis,  Donct,  Grocer.  Bridife,  Dor- 
cbetrer:    Smmdys  &  Co.,  Serjeant's   Inn,  Fleet  Street. 
July  4. 
Duwn,  llaniel.  and  Joaeph  Down,  High  Hotborn,  and  of  the 
Strand,  Middleaex  :    and  o(  Bread  Street,  Cheapside, 
London,  H  alters.    Turqaaml,  Off.  .\ss. :  JfiliMfton  ft  Co., 
Btdford  Row.    July?. 
Don.  Thomas,   Lower  James  Street,  Golden  Square,  and 
^bore4iN:h,  Middlesex,  Baker.     GoMmtd,  Off.  Aas. : 
BMwm,  Union  Court,  Broad  Street.    J uly  7 . 
Enleston,    William,  Hulme   and  Audenshaw,   Lancaster. 
Brewer.    J^bott  &  Co.,  Chariotte  Street,  Bedford  Square. 
Aemeft.  ManrhesUr.    June  20.  ,  ^_ 

EJlineworth,  Richard,  York,  Bookseller.    Pe«»»M,Off.  Ass. : 

£«riu*«  Old  Jewry.    June  27. 
Ellam,  William,  Ashbourne,  Derby,  Tobacco  and  Colour  Ma- 
nufacturer.     Fux,  Ashbome:    Abbott  k  Co,  Charlotte 
Street,  Bedford  Square.    July  7.  ^ 

Etlam,  William,  jun.,  Birroingham,  Patent  Cock  FoanHer. 
Bi^g,  Southampton  Buildings,  Chancery  Lane.  Hatt- 
v»ud,  Birmingham.    July  II.  ^  „^ 

Elliott.  William,  Nuribaropton,  Carpenter,  Builder,  and 
Beer  Seller.  Markkam,  Northampton  -  King  k  Co.,  To* 
kenLouae  Yard.    July  U.  „  ,      .. 

Freer,  Jotm,  Svston,  Leicester,  Hosier  and  Gmcer.  Holme  « 

Co.,  New  inn.    Gyejrory,  Leicester.    June»).  ^ 

Fletcher,  Samuel,  Jews'  Harp  Wharf,  Regent's  Canal  Basin. 
Coal  Urrcbant  Juhuom,  Off.  Au. :  i^ucocJr,  Bartholomew 
Cl**e.    June  ».      .  «  „.      . 

Field,  Henry,  and  Jame«  Crane,  Bow  Lane,  Cannon  Street, 
London,  and  Hagg^rsMne  Lane,  Middlewx,  Varnish 
Makers  and  Colourmen.    Cenaoa,  Off.  As*. :  ^ios,  Copt- 
hall  Court,  Thrugmori on  bireet.  JuneJW. 
nower.  Edward,  Greek  Street,  Soho,  Manulaciunng  Gold- 
smith and  Pearl  Worker.    GibtoH,  Off.  Ass. :  Evamt,  Lin- 
coln's Inn  Fields     Juneau.  ^      ..       «.    . 
Farries,  Archibald,  Preston,  Lancaster.  Provision  Dealer. 
j0lUmgtam  k  Co.,  Bedford  Bow  :  ffiastaaiey  k  C^.,  Pres- 
tun.   June  31'.  ^  .  _. 
>ish,  Peter,  Lisle  Street,  Leicester  Square,  Boot  and  Shoe 
Manufacturer.    Petmell,  Off.  Ass. :  Mum, Copthall  Court. 

Gaunit,  Josiah,  Pudsey,  Calverlev,  York,  Cloth  Manufac- 
turer. Sirria^wttyes  k  Co.,  B<irnara's  Inn:  Robituou, 
Leeds.    June 23.  ,.    .    ^ 

Gerrard,  James,  Molm  Mill,  Marsden,  Yoik,  Cotton  Spinner. 

Cknter,  Supie  Inn  :  CAu/himn,  Manchcste-.    June  27. 
Harding,  Thomas,  Birmingham,  Gun  Maker.    Jtau^  k  Co., 
RaynKind  Buildings,  ora>'s  Inn:  Pulmtr  k  Co.,  Bir- 
mingham.   June:^. 
Hamberston,  Charles,  and  Samuel  Frodsham,  Liverpool, 
Comniisaion  MerehanU.     Oeaa,  Eatex  Street :   PeacocJc. 
Liverpool.    June  20. 
Helliwell.  Wtlltam,  and  Willism  Smith,  Elland  Edire,  near 
Haiitaz,  York,  C«rd  Makers.    AtUimgton  k  Co.,  Bedfoid 
Row:    fFove/,  Halifax.    June 27. 
HalU,  fhoma%  Bell  "i  ard,  Graccchurcb  Stre  t.  Victualler, 
T^amtf.  Off.  Au.  :  Owe*  Ac  Co.,  Mark  Lane,  Fenchurch 
Street.    June  80. 
Hill,  Jocieph,  Sbifford's  Grange,  Stafford,  Miller.    Messrs. 
fFcrrea,  Market  Dravton,   Shropshire:  Jtosser  k  Co., 
Gmy's  Inn  Pl«ce.    Junr  90. 
Howell,  John,  and  John  William  Hentig,  jun.,  Gloucester, 
and    atao  of  Woicester,  Merchants.    Wttdom  k  Co., 
Gioucrster:  J}oa*/FeW,  Guildhall  Buildings.    July  4. 
Heitry,  John,  Helston,  Cornwall.  Grocer.    AMingtomk  Co., 

tietiford  Row  :  Anders,  EUton.    July  4. 
Hayward,  Wllli&m,  and  CorneliiiS  Hellier,  Long  Acre,  Car- 
riage Builder«.    £d»ard«.  Off.  Af s. :  JSody,  Tokenhome 
Yaid.    July  7. 
Hughes,  Edward,  Joseph,  Mancherter,  Coal  Merchant  and 
5t»n^  Uea'er.     Scott,  Lincoln's  Inn  Fields  :  Grenhalgk 
or  Lfft  Manchester.    July  7. 
Jesse,  William,  and  William  Thomas  Jesse.  Bourton,  Gill- 
ingham,    Dorset,   Tick   and    Duwlass    Manufacturers. 
Moore,  Yeuvil,  .Somerset:  RitUdale  k  Co.,  Gray*s  Inn 
Square.    June  80. 
Jes«e.    William  Tliomas,   Bourton,    GilUngham,   Dorset, 
Tick     and    Duwlast    Maouta<turers.     Moore^   Yeovil, 
Somerset :  Rid$date  k  Co.,  Gray's  Inn  Square.    June 
SO. 
Jones.  William,  Manchester  Street,  Marylebone,  and  of 
North  Audlev  Street,  Chemist  and  Dru/^ist.    Edtrard*, 
OIF.  Asa. :  Herin/  k  Co.,  Lawrence  Pountney  Place,  Csu- 
nonSireet.    July  7. 
Kirk.  Joseph,  sen.,  and  Jitucph  Kirk,  jun.,  Leeds,  Yrrk,Tin 
Pla««  Workers  and  Braxiers.    Battfe  &  Co.,  Chancery 
Lnnc  :  hujfuar  k  Co.,  Le«ds.    June  20. 
Kidd.  Joshua,  Brownluw  Street,  Drury  Lane,  Coach  Cur- 
rier.    iVldtmore,  off.   Ass.:    Fry  k   Co.,   Cheapslde. 
June  80. 
Kemp,  Joseph,  Birmingham,  Gun  Maker.    Tkomdike,  Sta- 
ple Inn  :  Whteier,  Birmingham.   June  80. 
KilsDnv,   Henry,   Cdenfield,   Lancaster,   Cotton   Spinner, 
Mslae  &  Co.,  Temple :  Slater  k  Co.,  Manchester.  J  uly  4. 
Laacton,    Wright,    Waltham  Cr.»»s,    Hertford,  Innkecfier. 
EthPordM,  Off.  Ass. :  Havktuu  k  Co.,  New  Boswell  Court, 
Lincoln's  Inn  :  Lnema,  Enfield.    June 23. 
Lilly.  Ft-ederick,  Manchester,  Corn  Dealer.    MU»t(  k  Co., 
lemple  j  Cnss/ey  k  Co.,  Manchester.    June  23, 


Law,  William,  C4iarir>ite  Street,  Blonmsbnrr,  late  of  the 

Island    of  Guernsey,     Mcrrhiint.    jtiaagvr.   Off.  Ass.: 

Craach  k    Sou,    London    Street,    Fenchurch    Street. 
J  une  27> 
Lebas,  Charles,  Birminirham,  Engraver,  Copper  plate  and 

Letter  pre&s  Printer  and  Stationer.    Afiine  k  Co.,  Tern* 

pie  :  Bemick  k  Co.,  Birmingham.    June  27. 
Lownsb'-riiugh.  John,    John    Kocliffe    Lee,   and    Thomaa 

Williams.  Liverpool,  Silk  Mercers  and  Linen  Drapers. 

Peacock,  Liverpool  :  Brackenbmry,  Manchester.  July  7. 
Luckett,  Thomas,  Maiiche»ter,  Engraver.  Afaefctason  k  Co., 

Temple  :  Ha.ijield,  Manchester.    July  11. 
Morgan,  Thomas,  St.  James's  Street,  Piccadilly,  Perfumer. 

Gibeon,    Off.    Ass. :    X.O10,    Upper    Gloucester    Place, 

Regents  Park.    June  28. 
Munday,    Uaac,    Goiport,   Southampton,    Baker.    Spwn, 

Fareham,    Hants:   Bitkop,   Serjeant's    Inn,   Chancery 

Lane.    June  27. 
May,  William,  Mamhester,  Innkeeper.  Owea,  Manchester: 

Rodeen,  Devonshire  Squarr.    July  7. 
Mapp,  John,    Birmingham,  Timbt^r  'Merchant.    Alexmuler 

k   Co.,  Lincoln's  Inn   Fields:  L^evre,   Birmingham. 

July  7. 
Milnes,  Thomas  Brown,  and  Robert  Cuwen,  Nottingham, 

iron  and  Brass  Founders  and  Ironmoniier*.     JjIimsou 

&  Co., Temple:    CarsAam  &  Co.,  Nottingham.    July  II. 
Mear,   WiUiam,  ,and  Stephvn  Mear,   Norwich,  Carpenter 

and  Builders.   Sewell  k  Co.,  Norwich  :  fVard,  Lincoln's 

Inn  Fields.    July  11. 
Nott.  Manford,  Reading,  Borks,  Toy  Dealer.    Bafiye  k  Co.» 

Chancery  Une:  HTAil/ey,  Keadlrg.    June  20. 
Orton,  Horatio  Lewis,  Box,  Wilts,  and  Brrintor  Paston, 

of  L«ing  Ashton,  Somerset,  Builders  and  Contractors. 

Blower  &  Co.,   Lincoln's  Inn  Fields:  Heaeea  or  NoBk. 

Bristol.    June  27. 
Oulton,  John,  Asliion-under-Lyne,  Lancaster,  Corn,  Flour, 

and    Porter    Dealer,    fox,    Finsbury  Circus:    EarU, 

Ashton-iinder-lyne.    July  4. 


^         — -».-..yn*.    .-.,  -.. 

Owen,  John,  Red  IVhaif.  A ni.lesea,  Wales,  Draper.    Milne 

k  Co.,  Temple :  Bent,  Manchester.    July  11. 
Pearr,   William    Hill,    Covenirv,  Silkman.     Beck,   Iron- 

mongers  Hall,  Fern hurch  Street.    June  23. 
Pope,  Edward,  March,  Cambridge,  Draper.    Jokiuoa,  Off. 

Ass. :  jlMkurtt  k  Co.,  Cheapside.    June  27. 
Partridge,  Thomas,  jun.,  Akion  near  Birmingham,  Maltster. 

Morton  tt  Co.,  Gray's  Inn  Square:  Hairuam,  Biiming- 

h»m.    June  27. 
ihiliip«on,  George  Burton,  formerly  of  Hereford  Street, 

May  Fair,  i.o<»  of  Savage  Gardens,  Tower  Hill,  Beer 

ai*U  Spirit  Merckani.     Abbott,  Off.  Ass.:    UUitkoneg 

Red  Lion  Square.    J  uly  7. 
Place,  Francis,  L«eds.  York,  Tinner  and  Brazier.    RobUuon 

k  Coy  Bssex  Street :  fVard,  Leeds,    July  7. 
Preston,Thomas,  Mamhester,  Draper.   Norrv,  Manchester: 

Jdtingion  St  Co.,  Bedford  Kow.  July  11. 
Rathhone,  Richard,  Birmingham,  Warwick,  Spade  Maker. 

ChUtoH,  Chancery  Laoe:  Ben$on,  Birmingham.    June 

Rawiing,  Just'ph.  School  Close,  Leeds,  York,,  Stuff  Dyer. 
RulMflate  k  Co.,  Gray's    Inn  Square:  Uptons  k  Co., 
Ueds.    July  4. 
Rose,  Joseph,  Bow   Lane,  London,    Auctioneer.    JUager, 

Off.  Ass. :  Green,  Ba^inghall  Street.    July  11. 
Rus»ell,  Jame«,  Tidnor  Mill,  Lugwardine,  and  of  Tupsley* 
Hereford,  Miller  and  Corn  Dealer.    Simpeom  k    Co.; 
Fumivals  Inn  :  Messrs.  AcK/enAam,  Hereford.    July  II. 
Sunbridge,  Charles,  William  Forbes  Marvhall,  and  Thomaa 
Robinson  Williams,  Lambs  Buildings,  Bunhill    Row, 
Middlesex,  Manufacturers  of  Artificial  Skins  and  Ja- 
panned ^ilk  Wares,    'iurqaaad.  Off.  Ass. :  Lj/U,  Great 
James  Street,  Bedford  Row.    June  20. 
8mi)h,   Francis,    Crawford    Street.    Mary-Ie-bone,   Linen 
Draper.     Pennell,  Off.  Ass,:  Me»srs.  Sole,  Alderm<*n- 
buiy.    J  une  20. 
Spicer,  William,  Little  Saint   Andrew  Street,  Saint  Giles, 
Victualler.    Alaager,  Off.  Ass, :  Afarlsaesa  Is  Co.,  Carey 
Street.    June  20. 
Sharp,  Moses,  Thornton,  Bradford,  York,   Worsted  Piece 
Manufacturer.     DougloM  k  Co.,   Verulam   Buildings, 
Grav's  Inn:  i<<coclr,  Skipion.   June  28. 
Scott,  Wi  Ham,  Pocle,  Timber  Men  bant.    Cosdanea,  Wim- 

bourne  Minster  :  5<<-f«Aeas,  Doughty  Street.    June  27. 
Sheppard,  Richard  Cahert,  Great   Scotland  Yard,   West- 
minster, Woollen  Draper.    Abbott,  Off.  Ass.:    Bvtlett 
k  Co.,  Nichola«  Lane,  Lombard  Street.    J  une  80. 
Smith,   Tiioma*,    sen.,    Brighton,    Sussex,    Plumber   and 
GlAzier.    Goldwmid,  Off.  Ass.  :  Gre^rcoa,  Angel  Court, 
Throemorton  Street.    July  4. 
Schofleld,  Mnses,Thu  stuns,  Saddleworth.  York,  Clothier. 
Whiiektad   k   Co.,  Oldham :   Miint   k  Co.,    Temple. 
July  7. 
Starling,  Joseph,  Warminster,  Wilts,  Hatter.      CAapmm, 

Warminster  :  Hulme  bt  Co  ,  New  Inn.    July  4  and  7. 
Smith,    William,  and  George   Smith,  Manchester,  Mill- 
wrighu  and    Engineers.     Sale.  Manchester:   Messrs. 
Boater,  Lincoln's  Inn  Fields.    July  If. 
Swinhnrn,  John,   Liverpool,  Cabinet    Maker  and  Uphol- 
sterer,     CorarAicmte.    Liver  po«W :    ComiAwotte,  Deans' 
Court,  Doctors'  Commons.    July  11. 
Thrlwall,    John,    Milhouses,    Wirkswonh,    Derby,   Hat 
Mnnufacturrr.    Waiter  &  Co.,  Symonds  Inn,  Chancery 
Lane:  //o</ff^frin«oa,  Wirks worth.   June 20. 
Tuck,  David,   Parkstone,  Poole,  Builder.     Messrs.  Pmr, 
Puole.   June  2", 
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miMoti,  Symond»«  Inn,  Chancery  Lane  .  Marmv  **»' 
•lem.  8ra«*rd*hire  PoUenet.    June  80.  p.^^-, 

Buildingt.  Gray'*  Inn :  JsinnaU,  Ridgefl«Wi  Manrnw- 

Wa1m';iey.7oh?;and  William  Walm.ley,  H«ton  NorrU^ 
Manche.trr.  Cotton  Spi.meri.  Mttne  &  to..  Temple. 
S/aieri  Co.,  Manchester.    June».  m..|«.  i,  r« 

Bridge*,  Ked  Lion  Squaw.     J  uly  1 1 . 


Bankrupit.^Edittars  Letter  Box, 


IFnm  London  QaxetU  of  PHday,  Jnljf  14.] 

MASTERS  EXTRAORDINARY  IN  CHANCERY. 

Langley,  WilUam  Henry,  Bristol. 

LvM«»  Alfrt-d,  Kxeter, 

Maf  tito»  B«raOT,  Battle.  Suuez. 

DISSOLUTIONS  OP  PROFESSIONAL  PARTNERSHIPS. 
Scholefleld,John,  andWaiiam  Hofl,  Horbuiy,  York,  At- 

tnnievs.  SuUcitori.  and  CoiiTeyoncera. 
JeJ2^^7ieph  Abie«,aud  Bd^Ud  Worthington.  Maache.- 

ler,  AUorneyt,  Soliciton  and  ConTtyancera. 

BANKRUPTS. 
AiTowtmlth,  Joieph,  Binninifhain,  Japanner.  Nortouk  Co. 

Uniy»«  Inn  Square :  /farmoa,  Birmingham. 
Bar^r!  George,  ftancheater,  Baker  and  Prori.lon  Dealer. 
^JdUngMTlL  Co.,  Bedford  Row  :  CJ»,  Manchatcr. 
Beverly.  Hwry,  Mwchetter,  Hone  Dealer.     TotpaMaiJ. 

MancuSer  :   /Aitt  &  Co.,  VeroUm  Buildingt,  Gra/t 

CarJe"?  William,  Horsforth.  and  alto  of «««'«.  ▼•'k.  Grocer. 
Driper,  Flour  Dealer  and  Shopkeeper.  f*«;«»W&  Co.. 
Br3^  Sueet.  Blackfriaw  :   Rickardnn,  Uedt :  fVood, 

DickiSiM,  WillUm,and  ThoinaaThrop.Blackburo.Lan. 
oSter,  Ironh.under«  and  Machine  M^en.  ATflrri*  * 
Co..  Bartietfi  Building*,  Holbora :    Hawortk,  Black- 

HoluSSl'Thoroa*,  Birmingham,  Iron  Tube  Manufiicturer. 
Frfi.  Akhbourne,  Deibyahire:  JhboUk  Co.,  Charlotte 
Street.  Bedford  Square.  «^     .  j  « 

Hardm5ii7john.  Keanley.  Lancaiter.  Shopkeeper  and  Re- 
taller  oftBeer.    Bttrfc«r,Gr*y'«  Inn  Square :  JToodAoa*. 

HawoithrGeilge,*  Crawahaw  Booth,  Wballey.Uncaiter; 
and  William  Haworth,  of  Manche.tei.  (fallco  Piinten 
and  Warehousemen.  Messrs.  Baxter,  Lincoln's  Inn 
Fields:  5«/e,  Manchester.    ^ 

Minsball.  Thomas.  Worthing  Sussex,  Broker  and  Auc- 
tioneer. Edmund*,  Wortliing:  IVngk  &  Co..  Great 
James  Street.  Bedford  Rovr.  _ 

Morgan.  David,  jui...  Machynlleth,  Montgomay,  Draper. 
JirU«*&  Co., Temple:  Bex,  Manchester. 

Pilgriiurwilliam,  anS  Richard  Pilgrim,  Nottingham.  Dra- 
Mrs.     Farste^,  Lawrence  Pouniaey  PUcc:  Bradikam, 

UpwSSif  lf*i?J?;  Great  Saint  Helens.  London.  Wine  Mer- 
^  chaiJt.    BeUhrr.OfF  Ass.  :  Ow«i  k  0>..  Mark  Lane. 
Watcrlleld,  Elizabeth,  Dunstable,  Bedford.  Dealer.    Camnan, 
Off.  Ass.:  WUliMon  St  Co.,  Luton:  Taylor,  Feather- 
atone  Buildings. 


IFrom  London  QnxeUn  t^Tnttda^,  Jnlf  18.] 
BANKRUPTCIES  SUPERSEDED, 
Emannel,  Joaeph,  Birmingham,  Warwick,  Jeweller. 

BANKRUPTS. 
Bamsley,  John,  Wolverhampton,  Stafford,  Builder.     Re- 
bum,  Wolverhawptoa :  C«pt»,  Gray's  Inn. 


Brown,  &irah,  Oambridge,  Butcher.    Adeock,  Cambridge  . 

Egm  k  Co.,  Essex  Street. 
Calvert,  WUUpLin,  Worthing,  Sussex,  Woollen  Draper  and 

Taylor.    Grooi»,  Off.  Ass.:  Jteetf,  Bread  Street,  Clieap- 

Carter,  John.  .Rumbridge.  Eling,  Sguthampton,  Tanaer. 

TAomsoa,  Rolls  Chambers :  Bromn,  Lymington. 
Fisher,  John,  Manchester.  Calico  Printer  aacT  Warehouse. 

man.  Safe,  Manchester :  Messrs.  Boxttr,  Lincoln's  laa 

Fields. 
Qough.  John  Wood.Dursley,  Gloocester,  Stationer.   Pa^e. 

&iay*s  Inn  Square  ;  Bi^utp,  Dnrsley. 
Irvine,  George,  New  Shoreham,  Sussex,  Timber  Mcrebsnt. 

Bewielt,  Brigbtun :  Dux  k  Co.,  Lincoln's  inn  Fields. 
Jones,  Ricliard,  jun.,  Newton,  Montgomery,  Draper.  IfOas 

k  Co.,  Temple :  Beat,  Manchester. 
Lewis,  Seth  Phillips,  Dark  Gate,  Carmarthen.    Morrit  h 

Co.,  Carmarthen  :  CkUtom,  Chancery  Lane. 
Porter.  Sinckler.  Chester,  Attorney,  Solicitor,  and  Honey 

Scrivener.     HigntU,  Chester :   Plahot  k  Co.,  Soath- 

ampton  Street,  Bloomsbury. 
Rose,  William.  Dover  Street,  nccadilly.  Hotel  Keeper  and 

v\  ine  Merchant.    Groom.  Off.  Ass. :  Sydney.  New  Ltm. 

dun  Street,  Penchur^h  Street. 
Schaap.John  Michael,  and  John  Michael  Dankaerts, George 

Street,  Minones.  Merchants.    Tw^uwd,  Off.  Au. :  As. 

(rr,  Philpot  Lane.  ^         «^  «.        . 

Tabberer,  Thomas,  Birmingham,  Cheesemonger.    Sterpe  k 

i)o.,  Bedford  Row :  Arnold,  Uitoxeter,  Staflbrd. 
Wairner.  George.  Southampton  Street.  Strand,  Linen  Dra. 

per.    Be/caer,  Off.  Ass. :  T^ratr  k  Co.,  Basing  Lane. 
Wood.  Michael.  Manchester.  Boiier  Maker.    JoAosoa  fcCo. 

Temple :  Iferstev,  Manchester. 


THE  EDITOR'S  LETTER  BOX. 


Thb  Thirteen  Volumes  of  the  Lep^al  Obsorer 
and  the  Two  Voluraes  of  the  Monthly  ReconI 
already  published,  form  a  complete  History-  of 
the  Law  for  the  last  seven  ^^ears.  They  con. 
tain  among  many  other  things. — 1.  All  the 
important  AcU  of  Parliament.  2.  All  thi 
New  Bills  which  have  not  passed  into  Law.  3. 
The  fullest  information  on  the  leading  subjects 
irelating  to  Law  Reform;  as  Local  Coarts, 
Gene^  Registry,  Imprisonment  for  Debt, 
Chancery  and  Bankruptcy  Reform,  &c.  &c. 
4.  Reviews  of  all  Pubhcations  connected  with 
-or  bearing  on  the  Law.  5.  Reports  of  Com- 
mittees and  Commissioners,  Parliamentary 
Returns.  6.  Legal  Biography,  including  Me- 
moirs of  all  eminent  Lawyers  who  have  died 
or  retired  in  the  last  seven  years,  with  maoy 
others.  7*  All  the  late  Rules  and  Orders  of 
Court.  8.  Dissertations  and  Cases  connected 
with  Conveyancing  and  Pfoperty  Law.  9. 
The  Law  of  Attorneys.  10.  Practical  Poinu 
of  General  Interest.  11.  Remarkable  Trials, 
ancient  and  modern.  12.  The  Laws  of  other 
Countries.  13.  Early  Reports  of  Decisiuiu, 
by  Barristers  of  the  several  CourU,  &c.  &c. 

The  Letters  of  W.  F.,  on  the  lYiUs  Act^ 
will  probably  appear  next  week. 

The  suggestions  of  "A  Subscriber,"  regard- 
ing the  Analytical  Digest,  shall  be  attended 
to. 

As  already  observed,  we  think  that  the  sub- 

et  of  the  Attendance  at  Attorneys'  Offices, 
been  for  the  present  sufficiently  discussed. 
The  suggestion  of  M.  shall  be  considered: 
the  purport  of  the  several  acts,  however,  were 
stated  fronii  time  to  time  as  they  passed. 
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SATURDAY,  AUGUST  6,  1837. 


'■         "  Quod  magis  ad  nos 
Pertinet,  et  nescire  malam  estyftgiUiniit. 


HORAT. 


MEMBERS  OF  THE  PROFESSION 
IN  PARLIAMENT. 


Thb  retums  for  England,  Wales,  and  Scot- 
land are  now  completed,  so  far  as  our  pro- 
fession is  concerned.  Lawyers,  as  we  have 
already  had  occasion  to  remark,  rarely  at- 
tempt to  represent  a  county.  The  boroughs, 
as  a  general  rule,  send  them  "  up,*'  and 
the  present  Parliament  will  not  be  an  ex- 
ception. We  believe  that  in  no  instance 
on  this  occasion  has  a  claim  been  made  by 
any  member  of  the  profession  to  the  repre- 
sentation of  a  county.  We  shall  now  en- 
deavour to  furnish  complete  lists  of  the 
i^nlt  of  the  present  contest,  so  far  as  the 
profession  is  concerned ;  and  we  may  say 
with  sincerity,  that,  as  we  have  no  politiccd 
bias  whatever,  we  sincerely  rejoice  with 
every  man  who  has  been  succesafil,  and  as 
sincerely  condole  with  every  man  who  has 
thii  time  been  disappointed.  Tlie  lawyers 
are,  in  our  opinion,  the  plums  of  the 
pudding ;  and  the  greater  number  that  are 
returned,  the  more  we  are  pleased^  and  the 
better  we  think  of  the  Parliament.  The 
first  list.  No.  I.,  is  a  list  of  members  who 
are  lawyers  in  actual  practice,  and  the 
places  which  they  represent.  Those  marked 
*  are  new  members : 


No.  I. 


Aglionby,  H.  A,  ... 
Campbell,  Sir  John, 

(A.G.) 

*CressweU,C.CK:.C.) 
'^'Duckworth,  Saml. 
*Erle,W.  (K:.  C). 
FoUett,     Sir    Wm. 

(K,C,) 

Freshfield.  J.W.... 
*Godson,  Richard... 
*Hayter,  W.  G.  ... 

VOL.  XIV.— wo,  412. 


Cockermouth. 

Edinburgh. 
Liverpool. 
Leicester. 
Oxford  (City). 

Exeter. 

Penryn  &  Falmouth. 

Kidderminster. 

WeUa. 


Jervis,  John Chester. 

Law,  C.  E.  (K.  C.)  .  Cambridge  Univer. 
Lushington,Stephen 

(LL.D,)  Tower  Hamlets. 

Maclean,  Donald . . .  Oxford  (City) . 
Pemberton,  Thomas 

(K.C.) Ripon. 

♦Phillpotts,  John . . .  Gloucester. 

Pollock,  SirF.(/ir.C.)  Huntingdon. 

Pryme,  George Cambridge  (Town) , 

Poulter,  John Shaftesbury. 

Rolfe,    Sir   R.   M. 

{8.G.) Penryn  &  Falmouth. 

Scarlett,  Hon.  R.  C.  Norwich. 

♦Stewart,  James  ...  Honiton. 

Talfourd.  Seijt Reading. 

ViUiers,  C.  P Wolverhampton. 

Wylde,  Seijt .  (K.S.)  Newark. 

The   second  list.  No.  II. »  is  a  list  of 

members  who  have  been  connected  with 
the  Profession,  but  are  not  in  actual  prac- 
tice, and  the  places  which  they  represent. 

No.  II. 
Abercromby,  Right 

Hon.  J Edinburgh, 

Bcmal,  R Rochester. 

BuUer,  Charles Liskeard. 

Carter,  J.  B Portsmouth. 

Dundas,  Hon.  J.  C.  York. 

Ghrey,  Sir  G Devonport. 

Harvey,  D.  W Southwark. 

Parker,  John Sheffield. 

Praed,  J.M Aylesbury. 

Strutt,  Edward Derby. 

Sugden,  Right  Hon. 

E.  B Ripon. 

The  third  list.  No.  III.,  is  a  list  of  Legal 
Candidates  who  have  not  been  successful 
thi$  time. 

No.  III. 

Adams>  Seijt Stroud. 

BeckeU,  Right  Hon. 

Sir  John  Leeds. 
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Goulburn,  Serjt.  ... 

Grainger,  T.  C 

Home,  SirWm.  ... 
KeUy.FitzroyX-K:  C.) 
Knight,  J.  L.(ir.C.) 
Lennard,  J.  B.    ... 

Roebuck,  J.  A 

Spankie.Seijt.(ir5.) 

Tooke,  Wm Truro 

Wigram,Jas.(ir.C.)      Leominster, 


Leicester. 

Durham. 

Marylebone. 

Ipswich. 

Cambridge  (Town). 

Maldon. 

Bath. 

Bury. 


CHANGES  IN  THE  LAW  IN  THE 
LAST  SESSION  OF  PARLIAMENT, 
1837. 

No.  IV. 


COnONERS'  EXPEN8B8.      1  ViCT.  C.  68. 

This  act  passed  on  the  15  July,  1837,  and  is 
intituled  "  An  Act  to  provide  for  payment  of 
the  expcnces  of  holdin^^  coroner's  inquests." 
It  recites  that  the  holding  of  coroners'  inquests 
on  dead  bodies  is  attended  with  divers  neces- 
sary expences,  for  the  payment  whereof  no 
certain  provision  is  made  by  law,  and  such  ez- 
pences  have  usually  been  discharged  without 
any  lawful  authority  for  that  purpose  out  of 
the  monies  levied  for  the  relief  of  the  poor ; 
and  it  is  expedient  to  make  adequate  legal  pro- 
vision for  the  payment  of  such  expences :  It 
is  therefore  enacted  as  follows  .* 

Schedule  to  be  made  of  Fees  payable  on  hold- 
ing  Inguesti.  —That  the  justices  of  the  peace 
for  every  county,  riding,  division,  or  district 
in  England  and  Wales,  in  general  or  quarter 
sessions  assembled,  shall,  at  the  general  or 
quarter  sessions  of  the  peace  to  be  holden  next 
after  the  passing  of  this  act,  or  at  some  subse- 
quent general  or  quarter  sessions,  and  the  town 
council  of  every  borough  having  a  coroner  shall 
at  the  quarterly  meeting  of  such  council  which 
shall  beholden  next  after  the  passing  of  this  act, 
or  at  some  subsequent  quarterly  meeting  there- 
of, make  or  cause  to  be  made  a  schedule  of 
the  several  fees,  allowances,  and  disbursements 
whicli,  on  the  holding  of  any  inquest  on  any 
dead  body  within  such  county,  riding,  division, 
district,  or  borough,  may  be  lawfully  paid  and 
made  by  the  coroner  holding  such  inquest 
(other  than  the  fees  payable  to  medical  wit- 
nesses under  and  by  virtue  of  6  &  7  W.  4,  c. 
8i^,  intituled  j4n  Avt  to  provide  for  the  Alten- 
dftnce  and Memunerntion  of  Medical  fFitnestea 
at  Coroners*  In fjuests ;  and  it  shall  be  lawful 
for  such  justices  in  general  or  quarter  sessions 
assembled,  and  for  such  town  council  at  any 
such  quarterly  meeting  as  aforesaid,  from  time 
to  time  to  alter  and  vary  such  sehedalc  as  to 
surh  justices  and  town  council  respectively 
may  seem  fit ;  and  the  said  justices  and  town 


council  respectively  shall  cause  a  copy  of  every 
such  shedule  to  be  deposited  with  the  clerk  of 
the  peace  of  such  county,  riding,  division,  dis- 
trict, or  borough,  and  one  other  copy  thereof 
to  be  delivered  to  every  coroner  acting  in  and 
for  such  county,  riding,  division,  district,  or 
borough  as  aforesaid ;  and  whenever  any  in- 
quest shall  be  holden  on  any  dead  body  the 
coroner  holding  the  same  shall  immediately 
after  the  termination  of  the  proceedings  ad- 
vance and  pay  all  expences  reasonably  incurred 
in  and  about  the  holding  thereof, not  exceeed- 
ing  the  sums  set  forth  in  the  said  schedule,  and 
which  suras  so  advanced  and  paid  shall  be  re- 
paid to  the  said  coroner  in  manner  hereinafter 
mentioned  :  Provided  that  until  such  schedule 
as  aforesaid  shall  have  been  made  the  coroner 
shall  advance  and  pay,  at  his  discretion,  all 
reasonable  expences  of  holding  every  inquest 
within  the  limits  of  his  jurisdiction,  and  shall 
be  repsdd  the  amount  thereof,  in  the  same 
manner  as  if  the  sums  so  paid  had  been  in- 
cluded in  a  schedule  duly  made  according  to 
the  provisions  of  this  act.  (s.  I .) 

Coroners  to  pay  Mediad  fFitthesses. — ^Thatso 
much  of  the  said  act  passed  in  the  last  session 
of  parliament  as  directs  the  Coroner  to  make 
out  an  order  on  the  churchwardens  sod  over- 
seers of  the  parish  in  which  any  death  shall 
have  happened  for  payment  of  the  remunera- 
tion or  fee  payalde  under  the  provisions  of  that 
act  to  any  medical  practitioner,  and  as  directs 
such  churchwardens  and  overseers  to  pay  the 
same  out  of  the  funds  collected  for  the  relief 
of  the  poor  of  such  parish,  shall  be  and  the 
same  is  hereby  repealed,  and  in  lien  thereof 
the  coroner  shall,  immediately  after  the  termi- 
nation of  the  proceedings  at  any  inquest,  ad- 
vance and  pay  such  remuneration  or  fee  to 
every  medical  witness  summoned  under  the 
provisions  of  the  said  act,  aud  the  amount 
thereof  shall  be  repaid  to  the  said  coroner  in 
manner  hereinafter  mentioned.  C»  2.) 

Coroners  of  Counties  to  lay  their  Accounts 
before  the  Sessions,  and  Coroners  of  Bvruugks 
to  lay  them  before  the  Totcn  Council,  The  Co- 
roner  to  be  repaid  out  of  the  County  Rates  or 
the  Borough  Fwnrf.— That  every  coroner  act- 
ing in  and  for  any  county,  riding,  division,  or 
district  shall,  within  four  months  after  holding 
any  inquest,  cause  a  full  and  true  account  of 
all  sums  paid  by  him  under  the  provisions  of 
this  act,  including  all  sums  paid  to  any  medi- 
cal witness  as  aforesaid,  to  be  laid  before  the 
justices  of  the  peace  of  such  county,  riding, 
division,  or  district  in  general  or  quarter  ses- 
sions assembled,  or  at  any  adjournment  thereof; 
and  every  coroner  of  any  borough  shall,  within 
four  months  after  holding  any  inquest,  cause  a 
full  and  true  account  of  all  sums  paid  by  him 
under  the  provisions  of  this  act,  including  as 
aforesaid,  to  be  laid  before  the  town  couocjl 
of  such  borough ;  and  all  such  accounts  shall 
be  accompanied  by  such  vouchers  as  under  the 
circumstances  may  to  such  justices  or  council 
respectively  seem  reasonablt ;  and  such  jus- 
tices or  council  respectively  may,  if  they  shall 
think  fit,  examine  the  said  coroner  on  oa»  ** 
to  such  account,  and  onj^eing  sadsficd  of  the 
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correctness  thereof,  such  justices  or  council 
respectively  shall  make  an  order  on  the  treasu- 
rer of  the  said  county,  riding,  division,  or  dis- 
trict, or  of  the  said  borough  (as  the  case  may 
be),  for  payment  to  the  said  coroner  not  only  of 
the  sum  due  to  him  on  such  account,  but  also 
of  a  sum  of  bix  shtUinpfs  and  eight-pence  for 
every  inquest  holden  bv  him  as  aforesaid,  over 
and  above  all  other  fees  and  allowances  to 
which  he  is  now  by  law  entitled ;  and  the  trei^ 
surer  of  any  county,  riding,  division,  or  dis- 
trict on  whom  any  such  order  shall  be  made 
shall,  out  of  the  monies  in  his  hands  arising 
from  the  county  rates,  and  the  treasurer  of 
any  borough  on  whom  any  such  order  shall  be 
made  shall,  out  of  the  monies  in  his  hands  on 
account  of  the  borough  fund,  pay  to  the  said 
coroner  the  sum  mentioned  in  such  order, 
without  any  abatement  or  deduction  whatever ; 
and  every  such  treasurer  shall,  on  passing  his 
accounts,  be  allowed  all  sums  which  he  shall 
pay  in  pursuance  of  any  such  order  as  afore- 
said, (s.  3.) 

Act  applictthle  to  London, — ^That  this  act  and 
the  several  provisions  herein  contained  shall 
extend  and  be  applicable  to  the  city  of  Lon- 
don and  the  town  and  borough  of  Southwark. 
(8.  4.; 

Act  mny  he  altered.-^Thtit  this  act  may  be 
altered  or  repealed  by  any  act  in  this  present 
session  of  parliament,  (s.  5.) 


THE  NEW  FRANKING  ACT. 


Bt  the  1  Vict.  c.  36,  the  privilege  of  franking 
letters  is  defined  and  declared.  The  privilege, 
so  far  as  it  relates  to  members  of  Parliament, 
commenced  on  Wednesday  last;  the  other 
classes  are  not  affected  by  the  sitting  of  par> 
liament  We  shall  give  such  of  the  clauses  as 
are  of  general  interest  at  length. 

1.  The  act  is  to  come  into  operation  on  the 
lame  day  as  the  I  Vict.  c.  32,  (the  General 
Post  Office  Act). 

2.  Her  Majesty's  letters  are  to  be  free. 

3. — Letter t  of  certain  officers  free, — That 
the  letters  of  the  undermentioned  classes  of 
persons  transmitted  by  post,  either  to  or  from 
them,  shall,  subject  to  the  conditions  herein^ 
after  stated,  be  exempt  from  postage  : — 

GLA8B  I. 

Members  of  each  House  of  Parliament. 

CLASS  IT. 

Clerk  of  the  Parliament. 

The  Clerk   Assistant  of  the  House  of 

Lords. 
The   Reading   Clerk    of  tlie  House  of 

Lords. 
The  Clerk  of  the  House  of  Commons. 
The  Two  Clerks  Assistant  of  the  House 

of  Commons. 


The  Chief  Clerk  without  Doors  of  the 
House  of  Commons  (who  receives  the 
fees  and  pays  the  officers  of  the  House). 

CLASS  III. 

The  Secretaries  and  Assistant  Secretary 
of  the  Treasury. 

Tlie  Postmaster  General,  the  Secretary 
and  Assistant  Secretary  of  the  Post- 
roaster  General,  in  England. 

CLASS  IV. 

The  Lord  High  Chancellor  of  Great  Bri^ 
tain 

The  Speaker  of  the  House  of  Commons. 

The  Lord  High  Treasurer  or  First  Lord 
Commissioner  of  Her  Majesty's  Trea- 
sury of  the  United  Kingdom  of  Great 
Britain  and  Ireland, 

The  Commissioners  of  the  Treasury. 

Her  Majesty's  Principal  Secretaries  of 
State,  and  their  Under  Secretaries. 

llie  Chancellor  of  Her  Majesty's  Ex- 
chequer. 

The  President  and  Vice  President  of  the 
Committee  of  Council  appointed  for 
the  consideration  of  matters  relating  to 
trade  and  foreign  plantations. 

The  Clerks  of  Her  Majesty's  Most  Hon- 
ourable Privy  Council. 

The  First  Commissioner  of  Woods  and 
Forests. 

The  President  of  the  Board  of  Commis- 
sioners for  the  affairs  of  India, 

The  Secretaries  to  the  Board  of  Commis- 
sioners  for  the  affairs  of  India, 

The  Judge  Advocate  General. 

The  Secretary  of  the  Postmaster  General 
in  Ireland, 

The  Surveyors  of  the  Post  Office  in  En- 
gland. 

The  Secretary  of  the  Postmaster  General 
in  Scotland. 

The  Surveyors  of  the  Post  Office  in  Scot- 
land, 

The  Commander  in  Chief  of  her  Majesty's 
Forces  in  Great  Britain. 

The  Secretary  to  the  Commander  in  Chief 
of  Her  Majesty's  Forces  in  Great  Bri- 
tain, 

The  Master  General  of  the  Board  of 
Ordnance. 

One  of  the  Secretaries  of  the  said  Master 
General  uf  the  Board  of  Ordnance. 

The  Secretary  to  the  Board  of  Ordnance. 

The  Inspector  General  of  Fortifications. 

The  Quartermaster  General  of  Her  Ma- 
jesty's Forces  in  Great  Britain, 

The  Adjutant  General  of  her  Majesty's 
Forces  in  Great  Britain. 

The  Secretary  at  War. 

The  Deputy  Secretary  at  War. 

Her  Majesty's  Paymaster  General. 

The  Lord  High  Admiral  or  First  Lord 
Commissioner  of  the  Admiralty. 

The  Commissioners  of  the  Admindty. 

The  Secretaries  of  the  Admiralty. 

Her  Majesty's  Lieutenant  General  or 
other  Chief  Governor  or  Governors  of 
Ireland', 
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And  his  or  their  Chief  Secretary,  Under 
Secretary,  and  Private  Secretary  res- 
pectively. 

CLASS  V. 

Tlic  Lord  Chancellor  of  Ireland. 
The  Surveyors  of  the  Post  Office  in  Ire- 
land. 

CLASS  YT. 

The  respective  Departments  and  Offices 
mentioned  in  the  First  column  of 
schedule  (A.),  in  respect  of  the  official 
correspondence  of  such  departments 
and  offices. 

CLASS  vn. 

Persons  bein^  at  the  head  of  the  several 
departments  and  offices  mentioned  in 
the  ftrst  column  of  schedule  (B.),  in 
respect  of  their  official  correspondence. 

CLASS  VIII. 

The  persons  mentioned  in  the  third 
column  of  schedule  (C),  in  respect  of 
their  official  correspondence. 

CLASS  IX. 

The  several  officers  herein-after  specified 
belong^ing  to  the  offices  mentioned  in 
the  first  column  of  schedule  (D.),  in 
respect  of  the  official  correspondence 
of  such  offices. 

CLASS  X. 

Commissioners,  whether  for  permanent 
or  temporary  purposes,  appointed  by 
act  of  parliament  or  appomted  by  her 
Majesty's  letters  patent,  to  which  com- 
missioners the  privilege  is  granted  by 
this  or  by  any  subsequent  act,  in  res- 
pect of  their  correspondei  ce  relating 
to  the  business  of  their  commission. 

4.  Extent  and  Conditions  of  Privilege  of 
\ii  CUtu, — ^That  the  privilege  of  the  persons 
of  the  first  class  shall  last  no  longer  than  dur- 
ing  the  session  of  parliament,  and  forty  days 
before  a  summons,  or  forty  days  after  a  proro- 
gation ;  and  the  privilege  shall  extend  to  the 
sending  of  ten  letters  every  day,  each  not  ex- 
ceeding  an  ounce  in  weight,  to  places  within 
the  United  Kingdom  ;  and  to  the  receipt  from 
places  within  the  United  Kingdom  of  fifteen 
letters  every  day,  each  not  exceeding  the  same 
weight;  and  to  the  power  of  receiving  and 
sending  printed  votes  and  proceedings  in  par- 
liament from  and  to  places  within  the  United 
Kingdom  ;  and  to  receiving  petitions  addressed 
to  either  house  of  parliament,  not  exceeding 
six  ounces  in  weight  each ;  but  in  order  to 
exempt  the  above-mentioned  letters  and  pa- 
pers from  postage  the  following  conditions 
shall  be  observed  : — Every  letter  sent  shall  be 
sul^ject  to  the  same  conditions  as  are  herein- 
after  expressed  with  regard  to  the  letters  of 
all  persons  of  the  first  five  classes  having  the 
privilege  of  franking ;  and  every  letter  received 
shall  be  directed  either  to  the  place  where  the 
privileged  person  shall  actually  be  at  the  time 
of  the  delivery  thereof,  or  at  his  usual  place  of 
re;$idcnce  in  London,  or  at  the  house  of  par- 


liament or  at  the  lobby  of  the  house  of  parlia- 
ment of  which  he  shall  be  a  member ;  and  all 
printed  votes  and  proceedings  in  parliament 
and  printed  parliamentary  papers  shall  be  sent 
without  covers,  or  in  covers  open  at  the  sides, 
and  shall  be  signed  by  the  privileged  persou 
sending  them,  in  the  manner  heretofore  prac- 
tised ;  and  all  petitions  shall  be  sent  without 
covers,  or  in  covers  open  at  the  sides ;  and 
the  power  of  receiving  votes  and  proceedings 
shall  be  restricted  to  the  places  within  the 
United  Kingdom  of  which  the  privileged  per- 
son shall  have  previously  given  notice  to  the 
postmaster  general,  either  at  London  or  Dub- 
lin, 

5  Extent  and  Conditions  of  Privilege  of  2d 
Class. — Ihat  the  privilege  of  the  persons  of 
the  second  class  shall  extend  both  to  letters 
and  parliamentary  proceedings  and  papers,  and 
shall  be  subject  to  the  regulations  and  restric- 
tions to  which  that  of  the  first  class  is  subject, 
except  as  to  the  number  of  such  letters,  which 
shall  be  without  limit,  and  except  as  to  the 
weight  of  such  letters,  which  shall  not  exceed 
two  ounces  each. 

6.  Extent  and  Conditions  of  Privilege  of  3d 
Class, — That  the  privilege  of  the  members  of 
the  third  class  shall  extend  to  the  sending  and 
receiving  all  letters,  without  limit  as  to  either 
number  or  weight ;  and  with  respect  to  letters 
sent  by  them  it  shall  be  unnecessary  to  insert 
in  the  superscription  the  name  of  the  post 
town,  or  the  date  of  the  day,  month,  or  year 
when  sent,  but  nevertheless  the  whole  super- 
scription shall  be  of  the  handwriting  of  the 
person  sending  the  same. 

7.  Extent  of  Privilege  of  4th  Class. — ^ITiat 
the  privilege  of  the  members  of  the  fourth 
class  shall  extend  to  the  sending  and  receiving 
all  letters,  without  limit  as  to  either  number 
or  weight. 

8.  Extent  of  PriviUge  of  bth  Class  —That 
the  privilege  of  the  members  of  the  fifth  class 
shall  extend  to  the  sending  and  receiving  of 
all  letters  to  and  from  places  within  Irrland^ 
without  limit  as  to  either  number  or  weight. 

9.  Conditions  to  be  observed  by  the  first  five 
Classes  in  regard  to  Letters  sent  by  them. — ^That 
all  letters  sent  by  privileged  persons  of  the 
foregoing  five  classes  shall,  except  so  far  as 
has  been  excepted  in  reference  to  the  members 
of  the  third  class,  be  subject  to  the  following 
conditions: — The  whole  superscription  shall 
be  of  the  handwriting  of  the  privileged  person 
sending  the  same,  and  shall  contain  tho  name 
of  such  person,  together  with  the  name  of  the 
post  town  ^from  which  the  same  is  intended  to 
be  sent,  and  the  day,  month,  and  year  when 
the  same  shall  be  put  into  the  post  office,  the 
day  of  the  month  to  be  in  words  at  length, 
and  the  whole  direction  and  superscription  to 
be  of  the  handwriting  of  the  privileged  person ; 
and  every  such  letter  shall  be  put  into  the  ge- 
neral post  office  or  other  post  office,  or  into  a 
receiving  house  or  place  appointed  by  her 
Majesty's  postmaster  general  for  the  receipt  of 
letters  and  packets  to  lie  forwarded  by  the  post, 
on  the  day  of  the  date  written  upon  such  let- 
ter; and  the  privileged  person  whose  name 
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shall  he  written  thereon  shall,  for  the  purpose 
of  exempting  the  letter  from  postaj^e,  actually 
be  in  the  post  town  where  such  letter  shall  be 
put  into  the  post  office,  or  within  twenty  miles 
of  such  post  town,  on  the  day  or  on  the  duy 
next  before  the  day  on  which  such  letter  shall 
be  put  into  the  post  office^ 

10.  Extent  and  conditions  of  privilege  of 
6th,  7th,  8th,  and  9th  classes. 

11.  As  to  offices  named  in  the  schedules. 

12.  Regulation  of  official  privilege  of  frank- 
ing  in  certain  cases. 

13.  Franking  officers  required  to  transmit 
to  the  post  office  unprivileged  letters  sent  to 
them. 

14.  Rule  for  computing  Pottage  on  Letters 
beyond  the  Extent  of  Privilege. — ^That  in  case 
the  number  of  letters  allowed  to  a  privileged 
person  shall  on  any  occasion  be  exceeded,  so 
that  the  ordinary  rates  of  postage  shall  become 
payable  on  the  surplus  number,  the  letters 
chargeable  with  the  higher  rate  shall  be  in- 
cluded in  the  number  exempted,  in  preference 
to  those  chargeable  with  a  lower  rate. 

15.  Postmaster  empowered  to  examine  pac- 
kets without  a  cover,  or  in  a  cover  open  at 
the  sides. 

16.  Privileged  persons  empowered  in  certain 
cases  to  depute  a  person  to  exercise  their  pri- 
vilege in  their  behalf. 

17.  Privilege  of  franking  limited  to  general 
post  letters. 

18.  Privilege  of  franking  letters  to  and  from 
the  East  Indies. 


THE  PROPERIT  LAWYER. 


CANCELLING  A  WILL. 

In  the  case  of  Bihh  v.  Thomas,  2  Blackst. 
1043,  it  appeared  in  evidence,  that  the  tes- 
tator (who  had  frequently  declared  himself 
discontented  with  his  will,)  being  one  day 
in  bed  near  the  fife,  ordered  M.  W.,  who 
attended  him,  to  fetch  his  will,  which  she 
did,  and  delivered  it  to  him,  it  being  then 
whole,  only  somewhat  erased;  that  he 
opened  it,  looked  at  it,  then  gave  it  a  rip 
with  his  hands,  so  as  almost  to  tear  a  bit 
off,  and  then  rumpled  it  together  and  threw 
it  into  the  fire,  but  it  fell  off ;  that  it  must 
soon  liave  been  burnt  had  not  M.  W.  taken 
itnp,  which  she  did,  and  put  it  in  her  pock- 
et ;  that  the  testator  did  not  see  her  take 
it  up,  but  seemed  to  have  some  suspicion  of 
it,  as  he  asked  her  what  she  was  at,  to 
which  she  made  little  or  no  answer ;  that 
the  testator  several  times  afterwards  said 
that  it  was  not  and  should  not  be  his  will, 
and  bid  her  destroy  it ;  that  she  said  at  first 
"  So  I  will  when  you  have  made  another  " 
but  afterwards  upon  his  repeated  inquiries, 
she  told  him  that  she  had  destroyed  it, 
though  in  fact  it  was  never  destroyed ;  and 


the  testator  afterwards  wrote  to  his  brother 
that  it  was  destroyed.  The  jury,  with  the 
concurrence  of  the  judge,  thought  this  a 
sufficient  revocation  of  the  will,  and  of  this 
opinion  was  De  Grey,  C.  J.,  and  the  whole 
Court,  on  a  motion  for  a  new  trial,  the  C.  J. 
observing  that  this  case  fell  within  two  of 
the  specific  acts  described  by  the  statute  of 
frauds ;  it  was  both  a  burning  and  tearing, 
and  that  throwing  it  into  the  fire  with  an 
intent  to  burn,  though  it  was  only  very 
slightly  singed  and  fell  off,  was  sufficient 
within  the  statute. 

In  a  very  late  case,  a  will,  s^ter  a  quarrel, 
was  thrown  on  the  fire  by  the  testator,  and 
the  defendant  after  a  scuffle,  rescued  it 
from  the  fire.  The  will  was  produced  at 
the  trial,  and  bore  no  marks  of  fire  or  other 
injury,  except  that  the  back  sheet  which 
was  blank,  appeared,  as  the  counsel  for  the 
plaintiff  alleged,  to  have  been  removed,  and 
reattached  to  the  rest  of  the  will.  E.  T.  de- 
posed to  having  seen  the  parcel  containing 
the  will  a  little  burnt  at  one  of  the  comers. 
It  was  contended  that  these  circumstances 
were  sufficient  to  bring  the  case  within  the 
principle  of  Bihh  v.  Thomas,  Patteson,  J,, 
left  it  to  the  jury,  and  told  them  that  if  they 
believed  E.  T.'s  story,  and  that  the  testator 
threw  the  will  upon  the  fire  with  the  inten- 
tion of  destroying  it,  and  that  another  per- 
son had  taken  it  off,  and  the  testator  then 
had  insisted  upon  destroying  it,  and  she  had 
promised  to  bum  it  but  had  not  done  so, 
that  there  was  in  law  a  revocation  of  the 
will.  On  a  motion  for  a  new  trial,  it  was 
held  that  this  case  did  not  come  within  the 
principle  of  Bibh  v.  Thomas.  In  that  case, 
said  Lord  Dennum,  C.  J.,  the  testator  had 
slightly  burnt  and  had  also  torn  his  will. 
The  Court  said  that  two  of  the  acts  required 
by  the  statute  were  proved.  If  the  question 
had  been  entirely  new,  probably  we  might 
have  considered  the  question  as  doubtd^. 
That  case  does  not,  however,  show  that  an 
intent  to  bum  or  tear  is  sufficient.  Patte^ 
son,  J.  said,  "  I  am  quite  satisfied  I  was 
wrong  in  my  direction  to  the  jury.  When 
Bibb  V.  Thomas  was  cited,  I  thought  this 
fell  within  the  rule  laid  down  in  that  case. 
I  did  not  see  the  distinction  which  has  been 
pointed  out  by  my  lord.  There  was  some- 
thing in  Bibb  v.  Thomas,  which  the  Court 
said  was  tearing."  Williams  J.,  and  Cole- 
ridge J.  concurred.  Doed.  Reed  v.  Harris, 
I  Nev.  &  Per.  405.  See  the  new  Wills 
Act,  1  Vict.  c.  26,  which  enacts  that  no  will 
shall  be  revoked  except,  among  other  acts, 
"  by  the  burning,  tearing,  or  otherwise 
deatroying  the  «mp.^b^(Ji5^|e8tator  or 
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by  some  person  in  his  presence,  and  by  his 
direction,  with  the  intention  of  revoking 
the  same.*'     Stewart's  edition,  p.  21. 


NOTICES  OF  NEW  BOOKS. 


An  Exposition  oj  the  Practice  relative  to 
the  Right  to  Begins  and  Right  to  Reply 
in  Trials  by  Jury,  and  in  Appeals  at 
Quarter  Sessions.     By    William    M. 
Best,  Esq.,  of  Gray's   Inn.   Barrister 
at   Law.     London :  Richards  &   Co.^ 
1837. 
This  work  treats,  first,  of  the  onus  pro- 
bandi,  or  burden  of  proof  generally,  com- 
prising an  explanation  of  the  principles  by 
which  it  is  regulated,  both  when  there  is 
and  when  tliere  is  not  a  presumption  of  law 
in  favor  of  the  pleadings  of  one  or  both  of 
the  litigant  parties.     Secondly,  an  exposi- 
tion of  the  practice  relative  to  the  right  to 
begin  in  trials  by  jury,  both  civil  and  crimi- 
iial,  and  in   appeals  at  Quarter   Sessions. 
And  thirdly,   the  practice  relative  to  the 
right  to  reply  in  the  three  kinds  of  proceed- 
ings already  mentioned. 

Mr.  Best  commences  by  stating  the  fol 
lowing  general  principles  on  the  subject  of 
the  onus  probandi. 

•'  Every  controversy,  logal  or  otherwise, 
roust  ultimately  resolve  itself  into  this,  that 
there  are  some  one  or  mt>re  points  or  facts 
asserted  l)y  one  of  the  disputant  parties,  which 
are  deniedf  or  contested  by  the  other. 

**  Now  the  priucipies  of  natural  reason 
clearly  point  out,  that  where  there  are  no  an- 
tecedent  grounds  tor  supposing  the  assertion 
or  denial  of  one  party  more  probable  than  the 
assertion  or  denial  of  the  other,  and  where  the 
means  of  proof  are  equally  accessible  to  both, 
the  party  who  asserts  the  fact  or  point  in  ques- 
tion should  be  expected  to  prove  bis  assertion ; 
the  onus  probandi  or  burden  of  proof  is  said  to 
lie  upon  him,  and  the  party  who  denies  it  ought 
not  to  1)6  called  on  to  give  any  reasona  or 
evidence  to  prove  the  contrary,  until  the  other 
has  (aid  at  least  some  probable  grounds  for 
iuducin;;  a  i>clief  of  \m  position." 

"  This  rule  not  only  has  its  origin  in  the 
very  nature  of  thiup  and  >;round8ofour  belief, 
when  metaphysically  considered,  but  is  one 
the  justice  and  convenience  of  which  are  to 
obvious  to  the  human  mind,  that  bei^ides  being 
acted  upon  in  every  well  -regulated  system  of 
controversy  and  discussion,  it  has  been  incor- 
porated into  the  jurisprudence  of  every  en- 
lightened country,  (although  perhaps  not  ex- 
pressed in  the  same  words  as  altove)  and  been 
from  the  earliest  times  recognised  and  adopted 
into  our  own. 

"  Although  this  is  a  principle  which  pervades 
generally  both  our  law  and  practice,  yet  in  the 
present  volume  it  is  only  proposed  to  consider 


its  application  as  iufinencing  the  rights  of  the 
respective  litigant  parties  to  begin  tlie  case  and 
give  evidence  in  trials  by  jury,  and  in  those 
cases  before  courts  of  quarter  sessions  in  which 
ihey  have  peculiar  jurisdiction,  and  may  in  a 
certain  sense  be  considered  to  be  sitting  as  a 
jury.  And  here  it  has  been  well  observed,  that 
'  the  precision  of  allegaUon  which  is  required 
by  the  English  rules  of  special  pleading,  is  par* 
ticularly  well  calculated  to  ascertain  the  in- 
cumbency of  the  proof,  which  is  to  be  made  by 
the  respective  parties ;  and  the  principles  which 
regulate  the  obligation  of  proof  where  strict- 
ness  of  pleading  is  required,  may  frequently 
assist  in  the  expo:»ition  of  the  law,  where  the 
allegations  are  of  a  more  general  nature.'— 
2Ev.  Poth.  143." 

The  Author  then  treats  of  the  general 
rule  that  the  burden  of  proof  lies  on  the 
party  who  asserts  the  affirmative;  the 
difference  between  negatives  and  negative 
averments ;  shewing  diat  the  affirmation 
means  affirmative  in  substance ;  the  general 
nature  of  presumption;  artificial  or  legal 
presumptions,  with  the  various  other  [kinds 
of  presumption ;  where  the  proof  of  the  fact 
lies  within  the  peculiar  knowledge  of  a 
party ;  and  he  then  deduces  the  following 
six  rules. 

"  ].  Generally,  the  burthen  of  proof  Jies  on 
the  party  who  asserts  the  affirmative  on  the 
record. 

"2.  The  affirmative  on  the  record  means 
the  affirmative  in  substance,  and  not  the  affir- 
mative in/orm. 

*'  3.  If  there  be  a  presumption  of  law  in  fa- 
vour of  the  pleading  of  either  party,  the  onus 
probandi  is  cast  upon  his  adversary,  even  though 
he  may  thereby  be  called  on  to  prove  a  nega- 
tive. 

"4.  When  there  are  conflicting  presurop-        i 
tions,  the  onus  probandi  lies  ou  the  party  who        | 
has  in  his  favour  the  weakest  presumption  of 
the  two.  '  ' 

"  6.  If  the  case  of  a  party  lies  on  the  proof       | 
of  some  particular  fact,  of  the  truth  or  false- 
hood of  which  he  must  from  its  very  nature  be 
peculiarly  cognisant,  the  onus  of  proving  that 
fact  lies  on  him. 

"  6.  And  this  last  rule  holds,  even  thoujfh 
there  be  a  presumption  of  law  in  favour  of  his 
pleading. 

"  To  aid  in  the  application  of  these  may  be 
subjoined  the  two  tests  already  mention^  in 
this  chapter.  First,  to  conceive  the  affirmative 
and  negative  allegations  on  which  the  issue  h^ 
been  joined  both  struck  out  of  the  record,  and 
then  consider  which  party  would  be  entitled 
to  succeed,  as  the  onug  probandi  will  lie  on  his 
adversary.  Second,  to  consider  which  party 
would  be  entitled  to  succeed  if  no  evidence  at 
all  were  given  on  either  side,  as  the  onut  prih 
btmdi  must  lie  ou  the  opposite  party." 

On  the  right  to  begin,  Mr.  Best  states  the 
subject  03  follows : 
«*  The  rule  regulating  the  right  to  begin  li 
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sometimes  expressed  thus:  that  the  party  who 
asserts  the  affirmative  of  the  issue  has  a  rii<ht 
to  bepn.  (Litt.  R.  36,  3  Car.  I  j  /2.  v.  YeaUs, 
1  C.  &  P.  323,  April  5, 1824 ;  Fotrter  v.  C^^sier, 
M.  &  M.  241,  3  C.  &  P.  463,  Dec.  b,  1828; 
»liii4ttns  V.  Thomas,  4  C.  &  P.  234,  April  6, 
1830;  Lewis  V.  fTells,  7  C.  &  P.  221,  April  3. 
1835.)  It  has  been  thus  enunciated  through 
mere  inadvertence,  for  aUhou^j^h  this  may  be 
true  as  a  general  principle,  it  is  very  far  from 
possessing  that  universality  and  precision  of 
which  the  subject  is  susceptible;  generally 
speaking,  it  is  true  that  the  party  wiio  asserts 
the  affirmative  of  the  issue  has  the  onus  pro- 
bandi  upon  him ;  but  this  is  far  from  being 
always  the  case,  as  was  shown  in  the  last  chap- 
ter. It  would  be  more  correct  to  say,  and  it 
is  the  undoubted  rule  ou  the  subject,  '  that 
the  party  on  whom  the  onus  probundi  on  the 
record  lies,  has  generally  and  prima  facie  a 
right  to  begin. 

"  In  this  rule  two  things  are  to  be  observed ; 
first,  that  the  onus  probandi  which  influences 
the  right  to  begin  is  the  onus  probandi  as  de- 
veloped on  the  rtcftrd;  any  shifting  of  the 
onus  probandi  after  the  case  has  been  gone  into 
cannot,  of  course,  affect  the  present  subject ; 
it  is  the  duty  of  the  judge  to  examine  the 
record,  and  see  on  whom  the  onus  probnndi 
lies  there,  and  call  upon  that  party  to  begin 
acoordingl?.  But,  secondly,  it  is  to  be  re- 
marked, that  that  party  has  only  the  prima 
facie  right  to  begin,  as  his  adversary  may  (in 
most  instances  at  leasts  get  it  from  him  by  ad- 
mitting his  prima  facie  case,  (Thwaites  v. 
StrainsOurg,  5  C  &  P.  69.)  For  as  it  is  a  prin- 
ciple that  the  jury  are  only  summoned  to  try 
matters  in  issue,  and  nothing  else,  any  fact 
sdmitted  on  the  record  cannot  be  questioned, 
and  no  evidence  is  required  to  support  it ;  and 
in  like  manner,  if  a  party  or  his  counsel 
makes  any  admission  in  open  Court,  no  evi- 
dence ought  to  be  given  upon  it ;  and  if  the 
admissions  so  made  go  to  the  full  extent  of 
recognizing  the  prima  facie  case  of  the  adver- 
sary, I.  e,  go  so  far  as  to  admit  that  in  the 
absence  of  any  evidence  being  adduced  he  is 
entitled  to  a  verdict,  it  is  evident  that,  accord- 
ing to  the  principle  laid  down  in  the  last  chap- 
ter, the  onus  probftndi  no  longer  lies  upon  him, 
and  he  ought  not  to  be  cidled  on  to  begin. 
But  it  must  be  carefully  remarked,  that  in 
order  to  obtain  this,  the  above  principle  be 
attended  to,  namely,  that  the  party  wishing 
thus  to  shift  the  right  to  begin  must  admit  the 
entire  prima  facie  case  of  his  adversary ;  the 
admitting  important  portions  or  facts  of  it  will 
not  suffice  for  this  purpose." 

The  author  then  proceeds  to  the  classifi- 
cation of  actions,  and  considers  whether  the 
mere  onus  of  proving  damages  confers  a 
right  to  begin.  The  rule  laid  down  by  the 
Judges  in  July  1 833,  is  then  stated. 

"  This  general  principle  being  established, 
we  will  now  proceed  to  consider  the  rule  which 
was  promulgated  in  the  case  of  Carter  v.  Jones, 
by  Tindal,  C.  J.  as  the  result  of  a  resolution 


which  had  been  come  to  by  all  the  Judges  (6 
C.  &  P.  64  ;  I  M.  &  R.  281,  July  6,  1833.) 
This  may  be  considered  as  a  species  of  statute 
law  on  the  subject,  for  all  cases  not  coming 
withiu  this  new  regulation  are  still  governed  by 
the  principles  above  established,  {Barrel  v. 
Nicholson.  C.  &  P.  202;  1  M.  &  R.  304,  Dec. 
9,  1833 ;  Reeve  v  Underhill,  6  C.*&  P.  773  % 
I  M.  &  R.  440,  Dec.  12. 1834  ;  Letcis  v.  fFelU, 
7  C.  &  P.  221.  April  3, 1835 ;  IVooton  v.  Bar^ 
tun,  1  M.  &  R.  518,  Dec.  14.  1835.)  Therule 
in  question  was  not  promulgated  by  writing, 
and  unfortunately  the  two  reports  which  we 
have  of  the  case  in  which  it  was  first  mention ed, 
altliough  they  agree  in  its  general  features,  yet 
differ  most  materially  in  the  extent  which  they 
attrii)ute  to  it.  In  6  C.  &  P.  64,  the  words  of 
Tindal,  C.  J.,  are  given  thus  :  '*  The  Judges 
have  come  to  a  resolution  that  justice  would 
be  better  administered  by  altering  the  rule  of 
practice,  and  that  in  future  the  plaintiff  should 
begin  in  all  actions  for  personal  injuries,  and 
also  in  libel  and  slander,  notwithstanding  the 
general  issue  may  not  be  pleaded,  and  the  affir- 
mative be  on  the'  defendant.  It  is  most  reason- 
able that  the  plaintiff  who  brings  his  case  into 
Court  should  be  heard  first  to  estaidish  his  com- 
plaint." In  1  M.  &  R.  281,  it  is  thus  :  "  A 
resolution  h?s  recently  been  come  to  t)y  all  the 
Judges,  that  in  case  of  slander,  libel,  and  other 
actions,  where  the  plaintiff  seeks  to  recover 
actual  damages  of  an  unascertained  amount, 
he  is  entitled  to  begin,  although  the  affirmative 
of  the  issue  mav,  in  point  of  form,  be  with  the 
defendant."  Owing  to  the  discrepancy  be- 
tween these  reports,  we  must  endeavour  to 
collect  the  extent  of  the  rule  from  the  cases 
which  have  been  since  decided  in  illustration 
of  it ;  and  although  it  is  a  matter  of  regret 
that  those  decisions  are  not  by  any  means  uni- 
form, yet  it  is  apprehended  that  by  attentive 
consideration  of  them  all,  and  keepmg  steadily 
in  mind  as  a  principle  the  propositions  estab- 
lished by  the  decisions  already  quoted,  the 
difficulties  in  defining  the  limits  of  the  rule 
will  be  much  diminished,  if  not  altogether  dis- 
appear. 

"  First,  then,  it  seems  quite  clear  that  this 
rule  does  not  apply  in  any  case  whatever  where 
the  damages  are  either  nominal,  and  the  ac- 
tion brought  to  tr^  a  right,  or  where  they  are 
liquidated.  This  is  indeed  deducible  from  the 
very  words  of  the  rule,  whichever  report  of  it 
be  viewed  as  the  correct  one ;  but  there  have 
been  also  decided  cases,  bearing  directly  on  the 
point." 

Under  the  head  of  right  to  reply,  we  ex- 
tract the  following  statement  of  the  general 
principle. 

"  The  general  rule  on  this  subject  is  thus 
very  correctly  stated  in  some  old  books  : '  the 
counsel  of  the  party  which  doth  begin  to  main- 
tain the  issue,  whether  of  plaintiff  or  defen- 
dant, ought  to  conclude.'  (Yin.  Ab.  Evidence 
S.  a.  7»  cites  L.  £.  5,  pi.  11 ;  Trials  per  Pays, 
220.)  Accordingly  it  is  immaterial  whether 
the  onus  probandi  and  the  right  to  begin  ori- 
ginally  lay  on  the  party  affirming  or  the  party 
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denying,  or  whether  that  party  were  plaintiff 
or  defendant;  in  any  case  he  who  begins 
ought  to  conclude. 

'*  This  principlo,  like  that  which  throws  the 
burden  of  proof  on  the  party  who  makes  the 
affirmative  allegation,  is  by  no  means  confined 
to  legal  proceedings,  or  is  anything  arbitrary  in 
its  nature.  We  find  it  allowed  in  all  discus- 
sions in  parliament  and  elsewhere,  that  the 
proposer  of  any  question  or  the  opener  of  any 
discussion  has  a  right  to  make  a  speech  in 
reply  after  the  opposite  party  has  been  heard, 
and  it  is  based  on  this  obvious  principle  of 
justice,  that  he  who  is  heard  first  cannot  pos- 
sibly know  what  arguments  will  be  urged,  or 
what  proofs  will  be  resorted  to,  by  the  other 
side ;  and  however  ingenious  those  arguments 
or  however  plausible  those  proofs,  still  he  may, 
if  heard  in  reply,  be  able  either  to  refute  them 
altogether,  or  explain  them  in  such  a  way  as 
to  render  them  consistent  with  the  case  he  has 
in  the  first  instance  advocated." 

The  book  concludes  with  a  statement  of 
the  practice  to  be  observed  on  trials  for 
felony,  where  the  prisoner  has  counsel. 
This  is  taken  from  7  Car.  and  P.  676,  and 
is  as  follows : 

**  At  a  meeting  of  twelve  of  the  Judges  for  the 
purpose  of  choosing  the  spring  circuits  of  1837, 
{ahsentihue  LittMale^  Bosanquet,  and  Cole- 
ridge, JJ.)  a  discussion  took  place  as  to  some 
points  which  were  likely  to  occur  at  the  as- 
sizes, in  consequence  of  the  recent  act,  6  &  7 
\V.  4.  c.  114,  for  allowing  prisoners  indicted 
for  felony  to  make  full  defence  by  counsel ; 
and  the  following  seemed  to  be  the  course  of 
practice  which  the  Judgen  present  thought  it 
would  be  most  advisable  to  adopt. 

**  1.  Where  a  witness  for  the  crown  has 
made  a  deposition  before  a  magistrate,  he  can- 
not, on  his  cross-examination  by  the  prisoner's 
counsel,  be  asked,  whether  he'  did  or  did  not 
in  his  deposition  make  such  or  such  a  state- 
ment, until  the  deposition  itself  has  been  read, 
in  order  to  manifest  whether  such  statement  is 
or  is  not  contained  therein ;  and  that  such  de- 
position must  be  read  as  part  of  the  evidence 
of  the  cross-examining  counsel. 

''  2.  After  such  deposition  has  been  read, 
the  prisoner's  counsel  may  proceed  in  his  cross- 
rxamination  of  the  witness  as  to  any  supposed 
contradiction  or  variance  between  the  testimony 
of  the  witness  in  Court  and  his  former  deposi- 
tion ;  after  which  the  counsel  for  the  prosecu- 
tion may  re-examine  the  witness,  and  after  the 
prisoner's  counsel  has  addressed  the  jury,  wilt 
be  entitled  to  reply.  And  in  ca^e  the  counsel 
for  the  prisoner  comments  on  any  supposed 
variance  or  contradiction,  without  having  read 
the  deposition,  the  Court  muy  direct  it  to  be 
read,  and  the  counsel  for  the  prosecution  will 
be  entitled  to  reply  upon  it. 

"  3.  The  witness  cannot  in  cross-examination 
be  comof  lied  to  answer  whether  he  did  or  did 
not  make  such  or  such  u  statement  before  the 
magistrate,  until  after  his  deposition  has  been 
read,  and  it  appears  that  it  contains  no  mention 


of  such  statement.  In  that  event  the  counsel 
for  the  prisoner  may  proceed  with  his  cross- 
examination,  and  it  the  witness  admits  such 
statement  to  have  been  made,  he  may  comment 
on  such  omission,  or  upon  the  effect  of  it  upon 
the  other  part  of  his  testimony;  or  if  the 
witness  denies  that  he  made  such  a  statement, 
the  counsel  for  the  prisoner  may  then,  if  such 
statement  be  material  to  the  matter  in  issue, 
call  witnesses  to  prove  that  he  made  such 
statement.  But  in  either  event,  the  reading  of 
the  deposition  is  the  prisoner's  evidence,  and 
the  counsel  for  the  prosecution  will  be  endtled 
to  reply. 

"  4.  If  the  only  evidence  called  on  the  part 
of  the  prisoner  is  evidence  to  character,  al- 
though  the  counsel  for  the  prosecution  is 
entitled  to  the  reply,  it  will  be  a  matter  for  his 
discretion  whether  he  will  use  it  or  not.  Cases 
may  occur  in  which  it  may  be  fit  and  proper  to 
do  »o, 

**  5.  In  cases  of  public  prosecutions  for  fe- 
lony, instituted  hy  the  crown,  the  law  officers  of 
the  crown,  and  hose  who  represent  them,  are 
in  strictness  entitled  to  reply,  although  do 
evidence  is  produced  on  the  part  of  the  pri- 
soner." 

We  have  thus  given  a  full  analysis  of  the 
contents  of  the  volume,  bearing,  as  it  will  be 
observed,  on  a  subject  of  considerable  prac- 
tical importance.  Mr.  Best  has  treated  it 
with  clearness  and  precision,  and  anranged 
his  materials  with  skill  and  judgment. 


PROPOSED  STANDING  ORDERS 
ON  PRIVATE  BILLS. 


[^Continued from  p.  245.] 
20. — That  every  such  biU,  as  amended  by 
the  committee,  be  printed,  at  the  expense  of 
the  parties  applying  for  the  same ;  and  be  de- 
livered to  the  doorkeepers  for  the  use  of  the 
members,  three  clear  days  at  least  before  such 
report  shall  be  taken  into  consideration. 

21. — That  the  committee  to  whom  any  pe- 
tition or  private  bill  relating  to  Scotland  shall 
be  referred,  may  admit  proof  of  the  compliance 
with  the  standing  orders  of  this  house,  and  of 
the  consents  of  parties  concerned  in  interest  in 
such  private  bill,  on  the  production  of  affida- 
vits sworn  before  any  sheriff  depute  or  hb 
substitute  tKere;  whose  certificate  shall  be  ad- 
mitted as  evidence  of  such  proof  Jiaving  been 
made,  unless  the  committee  shall  require  far- 
ther evidence. 

22. — That  the  committee  to  whom  any  pe- 
tition or  private  bill  relating  to  Ireland  shall 
be  referred,  may  admit  proof  of  the  complinace 
with  the  standing  orders  of  this  house,  and  of 
the  consents  of  parties  concerned  in  interest 
in  such  private  bill,  on  the  production  of 
affidavits  sworn  before  any  assistant  barrister 
of  that  part  of  the  united  Kingdom,  whose 
certificate  shall  be  admitted  as  eridence  of  such 
proof  having  been  made,  unless  the  committee 
shall  require  further  evidence. 
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parties,  one  clear  day  before  such  bond  or 
obliiration  shall  be  entered  into. 

28. — That  whenever  anv  such  petition  shall 
have  been  referred  to  sucn  select  committee, 
the  house  shall  fix  a  day  whereon  to  ballot  for 
a  select  committee ;  upon  which  day  at  a  quar^ 
ter  past  four  of  the  clock,  or  as  near  thereto 
as  the  question  which  may  be  then  before  the 
house  will  permit,  the  speaker  shall  order  the 
doors  of  the  house  to  be  locked ;  and  the  names 
of  the  members  composing  the  committee 
of  appeals  upon  private  bills  being  written 
upon  separate  pieces  of  paper,  and  put  into  the 
glass,  the  clerk  shall  draw  tiierefrom  the  names, 
until  seven  members  of  such  comnittee,  who 
shall  be  then  present,  and  who  shall  not  have 
voted  *at  the  committee  upon  the  private  bill  to 
which  the  petition  refers,  or  shall  not  be  ex- 


SS.—That  in  all  other  instances,  the  com- 
mittee to  whom  any  petition  or  private  bill 
shall  be  referred,  may  admit  proof  of  the  con- 
sents of  ^rties  concerned  in  interest  in  such 
private  bill,  on  the  production  of  certificates 
Id  writing  of  such  parties,  whose  signature  to 
such  certificate  shall  be  proved  by  one  or  more 
witnesses,  unless  the  committee  shall  require 
further  evidence. 

24.— That  a  committee  be  appointed,  to  be 
called  **  The  Committee  of  Appeals  upon  Pri- 
rate  Bills; "  which  committee  shall  consist  of 
all  the  Knights  of  the  Shire,  all  the  members 
for  cities,  and  such  other  members  as  may  be 
oamed  therein,  so  that  the  whole  number  ap- 
pointed to  serve  upon  such  committee  shall 
amount  to  two  hunared  at  least. 

25.— That  where  any  party  interested  in  a 
private  bill,  who  shall  nave  appeared  in  sup- 1  cused  by  tne  house,  shall  have  answered  to 


port  of  his  petition,  by  himselif,  his  counsel  or 
agent,  in  tue  committee  upon  such  bill,  or 
where  the  promoters  of  a  private  bill  shall  be 
dissatisfied  with  any  vote  of  the  committee 
upon  such  bill,  and  shall  petition  the  house, 
setting  forth  the  particular  vote  or  votes  objec- 
ted to,  and  praymjf  that  they  may  be  heard 
by  themselves,  theu*  counsel  or  agent,  against 
such  vote  or  votes,  the  house  shall,  if  they  so 
think  fit,  refer  such  petition,  together  with 
the  report  of  the  committee  upon  the  bill,  and 
the  minutes  and  evidence  taKen  before  such 
committee,  to  a  select  committee  of  seven 
members  of  the  house,  to  be  chosen  by  ballot 
from  the  committee  of  appeals  upon  private 
bills,  which  select  committee  shul  hear  the 
arguments  of  the  parties  complaining  of,  and 
also  of  the  parties  supporting,  such  vote  or 
votes,  and  shall  report  their  opmion  thereon  to 
the  house. 

2t>. — ^That  before  any  petition  praying  for 
a  commitiee  of  appeal  snail  be  presented  to  the 
house,  the  petitioner,  or  any  one  of  the  peti- 
tioners in  case  there  be  more  than  one,  shall 
enter  into  a  bond  or  obligation  to  the  agent  or 
agents,  or  some  person  named  for  that  purpose 
by  the  agent  or  agents  of  the  opposite  party  or 
parties,  in  the  penal  sum  or  five  hunared 
pounds,  and  with  two  sufiicient  sureties,  in  the 
penal  sum  of  two  hundred  and  fifty  ponnds 
each,  conditional,  to  be  void  in  case  the  said 
petitioner  or  petitioners  shall  duly  pay  all  costs, 
charges,  and  expences  of  the  party  or  parties 
who  shall  appear  before  the  house,  and  any 
committee,  in  opposiiion  to  such  petition,  (such 
costs,  charges,  and  expenses  to  be  found  and 
assessed  by  the  clerk,  or  one  of  the  clerks  as- 
sistant of  this  house,)  in  case  the  said  select 
committee  shall  report  to  the  house  that  the 
said  petition  appeared  to  them  to  be  frivo- 
lous and  vexations. 

27.^That  the  sufficiency  of  the  sureties,  and 
of  the  form  of  the  bond,  shall  be  examined 
into  and  determined  by  the  clerk  or  one  of  the 
clerks  assistant  of  this  house :  and  that  the 
names,  together  with  the  additions  and  usual 
places  of  residence,  of  the  persons  who  are 
proposed  as  such  sureties,  be  delivered  in 
writing  by  the  agent  for  the  petitioner  or  pe. 
titioners,  to  the  agent  for  the  opposite  party  or 


their  names ;  which  seven  members  shall  be 
the  select  committee  to  which  such  petition 
shall  be  referred ;  and  such  select  committee 
shall  meet  for  business  the  following  day  at 
eleven  o'clock,  and  continue  to  sit,  ae  die  in 
diem,  until  they  have  reported  upon  the  same ; 
and  that  only  one  counsel  or  agent  shall  be 
heard  in  support  of  any  one  party. 

29.  That  no  member  of  the  said  select 
committee  shall  be  allowed  to  absent  himself 
from  the  same  without  leave  obtuned  from 
the  house,  or  an  excuse  allowed  by  the  house 
at  the  next  sitting  thereof,  on  special  cause 
shewn ;  and  that  the  said  select  committee 
shall  never  sit  until  all  the  members  to  whom 
such  leave  has  not  been  granted,  nor  excuse 
allowed,  are  met ;  and  in  case  they  shall  not 
all  meet  within  one  hour  after  the  time  to 
which  the  said  select  committee  sh^  have 
been  adjourned,  a  further  a(^ournment  shall 
be  made  in  the  manner  as  before  directed, 
and  reported,  with  the  cause  thereof,  to  the 
house. 

\_To  f^e  coniinued.} 


ON     THE    AMENDMENT    OF 
LAW  OF  WILLS. 


THE 


To  The  Editor  of  The  Legal  Observer. 
Sir, 

As  I  conceive  that  Mr.  Stewart,  in  his  pam- 
phletjtist  published  on  Lord  Langdale's  Act, 
has  misstated  a  venr  material  point,  1  beg  leave 
to  call  your  attention  to  it. 

The  marginal  note  opposite  sec.  23,  and  the 
analysis  also  referring  to  that  section,  convey, 
to  my  mind,  an  erroneous  impression ;  at  least 
I  think  so,  for  on  reading  Mr.  S.'s  remarks,  I 
am  led  to  the  conclusion  that  a  subsequent 
conveyance  of  property  included  in  a  prior 
devise,  would  not  annul  the  will  pro  tauto. 
This  I  apprehend  is  incorrect,  for  it  seems  to 
me  that  all  which  is  enacted  by  sec.  23,  is, 
that  no  conveyance  subseauent  to  a  will  of  the 
same  property,  shall  be  allowed  to  revoke  tiie 
vyiil  in  toio,  but  that  such  will  shall  he  opera- 
tive upon  such  of  the  property  comprised 
therein  as  may  be  extant  at  the  testator*! 
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death,  and  io  his  power:  chat  as  to  thb,  which 
is  in  sifttu  quo,  the  will  shall  operate. 

This  view  is  confirmed  by  sec.  24,  which 
enacts  that  a  will,  as  to  the  property  therein 
cotnprised,  shall  be  taken  to  speak  as  at  the 
death  of  the  testator;  and  it  is  also  confirmed 
byithe  index  to  Mr.  S.'s  pamphlet,  tit.  Will, 
where  his  construction  accords  with  mine. 
*' fnii  not  rendered  inoperative  by  any  sub- 
sequent conveyance  or  act, "  are  his  words. 

The  most  monstrous  injustice  might  be  the 
consequence  of  a  contrary  construction,  as 
will  be  evident  when  it  is  considered  that  upon 
that  construction  a  party  might  devise  an 
estate  to  A.,  keep  his  will  quiet,  afterwards 
sell  the  estate  to  B.,  and  on  his  death,  J.,  the 
devisee,  would  be  entitled  to  claim  the  estate 
against  a  purchaser  for  valuable  consideration. 
This,  I  conceive,  would  never  be  allowed. 

W.  F. 


[On  referring  again  to  Mr.  Stewart's  pam- 
et,  our  correspondent  will  find  that  the 
marginal  note  to  sec.  23,  and  the  analysis  foL 
lowing  it,  are  not  that  learned  author's,  but 
the  words  of  the  framers  of  the  act ;  and  that 
Mr.  Stewart  has  endeavoured  to  give  his 
construction  of  it  io  the  index,  as  is  mentioned 
by  W.  F.,  with  whose  construction  of  the  act 
we  perfectly  agree*  W.  F.  points  out  an 
erratum  in  a  note  at  p.  23  of  the  same  work, 
line  8  from  the  bottom,  "  for  no  copyholds  or 
leaseholds,"  read  "onijf  copyholds  or  lease- 
holds."   Ed.] 


SELECTIONS 
FROM  CORRESPONDENCE. 


SEMEDT  AGAINST  RAILWAY  COMPANY. 

To  the  Editor  of  the  Legal  Observer. 

Sir, 

I  am  very  desirous  of  learning  from  some  of 
the  practical  men  who  read  your  useful  and 
intelligent  Journal,  whether  tnere  is  any  pro- 
ceeding which  I  can  resort  to,  to  compel  a 
railway  company  to  take  lands  which  they  have 
given  me  notice  they  shall  require,  and  which, 
in  fact  they  set  out  in  the  schedule  of  their 
act.  The  consequence  of  my  receiving  such  a 
notice  has  been  to  prevent  my  letting  the  pro- 
perty in  the  beneficial  way  I  might  otherwise 
nave  done,  and  now  a  printed  intimation  is  sent 
to  me,  to  the  effect  that  the  company  will  not 
require  my  land  for  any  of  the  .purposea  of 
their  act. 

This  must  be  a  case  of  frequent  occurrence, 
and  some  of  my  legal  friends  tell  me  that  I 
can  get  redress  by  applying  to  the  Court  of 
Queen's  Bench  for  a  mandamus ;  but  before  I 
make  such  a  motion,  I  should  be  glad  if  any 
of  your  readers  can  inform  me  of  a  precedent 
for  such  a  proceeding. 

W.  B. 

[Our  Correspondent  should  look  at  the  par- 
ticular powers  given  by  the  act  under  which 
the  railway  company  are  authorized  to  proceed 
with  the  project.    Ed.] 


attornby'8  charges  on  journeys. 

Sir, 

A  country  attorney  goes  to  London  on  bosi. 
ness,  and  charges  tor  his  time  (say  five  day») 
the  usual  charge  per  day.  He  also  makes  spe- 
cific charges  to  his  client  for  attendances  in 
town  respecting  the  same  business  which  was 
the  subject  of  his  journey,  and  also  for  other 
business.  Does  not  the  general  charge  per 
day  cover  every  attendance,  whether  upon  the 
business  causing  the  journey,  or  any  other 
which  the  attorney  might  be  conducting  for 
his  client  ? 

I  may  ask  further  whether  there  would  be 
any  difference,  supposing  the  usual  number 
of  hours  which  are  considered  as  constituting^ 
a  day  for  professional  men,  were  materially 
exceeded }  X. 


William  IV.  as  a  law  reformer. 
To  the  Editor  of  the  Legal  Observer. 

Sir, 

Your  article  in  the  number  of  J  one  24(li,  I 
have  read  with  much  pleasure.  It  very  clearly 
points  out  the  several  acts  which  have  passed 
durinj^  the  reign  of  William  4,  amending  our 
laws ;  and  which  deservedly  put  this  Sovereign 
at  the  head  of  our  legal  reformers. 

With  several  of  your  country  readers  I  have 
to  request  you  will  furnish  us  with  a  fuller 
explanation  of  the  several  acts  of  parliament 
enumerated  in  the  above  article.  By  shortly 
giving  us  the  particulars  of  each  of  these  acts, 
we  should  more  clearly  comprehend  the  natore 
of  the  reform  our  laws  have  underg-one  darioj^ 
the  reign  of  William  4.  This  informatioa 
would  give  us  an  extended  and  connected  lei^ 
history  of  thia  reign,  and  ^oint  out  to  that 
which  has  commenced  a  similar  course  to  pur- 
sue, to  improve  our  legal  institutions.        M. 

[We  have  already  in  our  preceding  Volumes 
given  a  very  full  account  of  all  the  measures 
referred  to  by  our  correspondent.  This  work 
was  commenced  at  the  beginning  of  the  reign 
of  William  the  4th,  and  thus  forms  a  history 
of  the  progress  of  Law  Reform  down  to  the 
present  time.  Perhaps*  our  friend  will  excuse 
our  complying  with  his  request  under  these 
circumstances,  and  allow  us  to  devote  onr 
space  to  matters  of  immeiliate  interest.     En.] 


SUPERIOR  COURTS. 


94irTr  €^mttUat*i  €autt 

PRACTICE. — SHORT  CAUSES. — APPEAL. 

j4  cause  set  down  /or  further  directions  at 
the  RollSf  teas  ordered  to  be  adeunced,  end 
put  in  the  list  of  short  causes^  on  the  appli' 
cation  of  one  party ^  the  other  opposing  i/, 
but  not  alleging  that  the  cause  was  not  Jit 
to  be  heard  as  a  short  cause.  Such  an 
order  regarding  the  mode  of  hearing 
causes  is  not  subject  to  appeal^  Semble. 

This  cause  stood  for  hearing  for  further 
directions  in  the  general  list  of  causes  at  the 
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Rolls,  and  an  application  was  there  made  on 
behalf  of  tbe  defendant,  that  it  naight  be  set 
down  for  the  next  day  for  hearing  short  causes, 
00  the  usual  ground  for  such  application,  that 
it  would  not  take  up  much  time  aud  there 
couM  be  no  argument,  as  the  decree  to  be  made 
was  merely  consequential  on  the  master's 
report.  The  application  at  the  Rolls  was 
opposed  on  behalf  of  the  plaintiff,  first,  on  the 
jrruund  of  the  plaintiff's  absence,  and  that  the 
solicitor  was  not  fully  instructed  $  and  second- 
ly, 00  the  ground  that  it  was  contrary  to  prac- 
tice to  aovance  a  cause  on  tbe  application 
of  the  defendant,  unless  there  appeared  to 
be  a  want  of  due  diligence  in  prosecuting 
the  cause,  which  could  not  be  alleged  where 
the  cause  was  set  down  in  the  general  list  for 
bearing.  It  was  not  alleged  that  the  hearing 
of  the  cause  would  take  up  much  time,  or  that 
it  was  not  a  fit  cause  to  be  heard  as  a  short 
cause,  but  althougli  the  decree  would  be  con- 
sequential on  the  report,  and  one  of  course,  it 
W4S  insisted  that  the  taking  of  causes  out  of 
their  turn,  was  an  innovation  on  the  practice 
of  the  Court,  would  be  often  a  surprise  on 
some  of  the  parties,  and  ought  not  to  be  done 
in  any  case  without  the  consent  of  all. 

The  Master  of  the  Rolls  stated  the  rule  of 
practice  as  laid  down  by  him  in  Mouniford  t. 
Cooper*^  in  respect  to  the  advancing  of  causes, 
to  be  this, — where  a  cause  is  already  set  down, 
and  ought  to  be  ready  for  hearing,  and  would 
be  heani  if  other  causes  did  not  stand  before 
it,  an  application  is  made  to  the  Court,  any 
day  after  that  on  which  it  ought  to  liave  been 
ready  for  hearing  has  elapsed,  to  set  it  down 
for  an  earlier  day  than  that  on  which  it  could 
be  heard  if  it  waited  its  turn  in  the  general 
paper,  on  the  ground  that  it  will  not  take  time, 
and  that  the  causes  over  which  it  is  advanced 
will  not  be  much  delayed  by  the  hearing  of  it 
before  them.  The  Court  in  granting  an  appli- 
cation of  that  sort,  requires  the  assurance  of 
counsel  that  the  cause  is  a  fit  cause  to  be  so 
advanced.  Such  assurance  was  given  in  this 
case  on  one  side,  and  the  counsel  on  the 
other  side  opposing  the  application,  did  not 
allege  the  contrary.  He  did  not  adopt  the 
rule  without  great  deliberation  and  the  advice 
of  gentlemen  of  great  experience.  There 
was  no  specialty  in  the  present  case,  to  take  it 
oat  of  the  rule  he  had  laid  down.  He  relied  on 
the  opinion  of  counsel  as  to  what  might  tie 
beneficial  to  the  interests  of  the  suitors  gene- 
rally, without  reference  to  what  their  clients 
in  any  particular  case  would  wish. 

The  cause  having  been  ordered  to  be  set 
down  for  the  next  day  of  short  causes,  the 
plaintiff  moved  by  way  of  appeal  before  the 
Lord  Chancell'tr, 

Mr.  ff^right  for  the  plaintiff,  after  stating 
the  facts  said,  this  was  an  innovation  on  the 
established  practice  of  the  Courts,  which  was 
likely  to  lead  4o  serious  inconvenience.  For 
upwards  of  a  century,  it  had  been  required, 
not  only  that  the  plaintiff  should  certity  that 
the  cause  was  a  fit  one  to  be  heard  as  a  short 

*  1  Keen,  464. 


cause,  but  also  that  the  consent  of  all  the  de- 
fendants should  be  obtained,  previously  to  set- 
ting down  a  case  for  so  hearing  it.  In  the 
present  instance,  the  Master  of  the  Rolls  had 
announced  an  intention  to  hear  any  cause  in 
this  manner,  at  the  reouest  of  any  party,  unless 
his  opponent  shewed  that  it  was  not  proper  to 
be  so  heard ;  a  similar  application  nad  been 
made  to  the  Fice  Chancellor  a  few  days  ago,  to 
which  his  Honour,  after  deliberation,  and  con- 
sulting with  the  bar,  and  referring  to  the  soli- 
citors of  the  Court,  declined  to  accede.  If 
the  present  order  be  allowed  to  stand,  there 
will  be  a  different  rule  of  practice  in  the  differ- 
ent branches  of  the  Court ;  and  among  other 
difficulties  which  will  result,  the  time  of  the 
Courts  will  be  occupied  as  long  in  discussing 
whether  a  cause  should  be  placed  in  the  short 
list  as  it  would  require  to  hear  the  cause 
itself. 

The  Lord  Chancellor  said  it  would  be  very 
inconvenient  if  a  difference  were  established 
in  the  practice  of  the  several  Courts  of  Equity, 
but  he  did  not  imagine  any  general  rules  of 
practice  were  affected  by  the  present  case.  It 
was  quite  clear. the  Master  of  the  Rolls  had  an 
original  jurisdiction,  and  possessed  a  power  to 
regulate  the  paper  of  causes  in  his  Court.  An 
application  hau  been  made  to  advance  a  par- 
ticular cause  for  hearing,  l^e  Master  of  the 
Rolls  thought  it  reasonable  to  grant  the  appli- 
cation, and  the  short  list  was  named  merely  as 
the  mode  in  which  the  cause  was  appointed  to 
be  heard )  and  though  the  application  waa 
opposed,  no  sufficient  reason  was  alleged 
against  the  hearing  of  the  cause  in  that  mode. 
But  even  if  his  lordship  thought  the  order 
inexpedient,  he  very  much  doubted  whether 
he  could  interfere  with  the  mode  in  which  the 
Master  of  the  Rolls  thought  proper  to  conduct 
the  business  of  his  Court.  The  motion  waa 
refused  with  costs. 

Hutchinson  v.  Stephens,  at  the  Rolls,  July 
5  }  and  before  the  Lord  Chancellor.  July  10, 
1837. 


f^ict  Cfiancrllor'ir  Co«rt 

PRACTICE. — SHORT  CAUSES. 

Heldf  thai  a  cause  which  could  not  be  stated 
without  argument,  ought  not  to  he  set  down 
for  hearing  as  a  short  cause,  without  the 
consent  of  the  defendant. 

The  following  case  was  referred  to  in  the 
argument  before  the  Lord  Chancellor  in  the 
case  of  Hutchinson  v.  Stephens, 

Mr.  Girdlestone  applied  on  behalf  of  the 
plaintiff  to  set  down  as  a  short  cause,  a  cause 
which  stood  in  the  general  list.  The  defen- 
dant ^ave  notice  that  he  would  oppose  the  ap- 
plication, but  it  was  the  practice  at  the  RoUs 
to  set  a  cause  down  in  the  short  cause  list  on 
the  application  of  either  party,  although  op- 
posed hv  the  other.    Mountford  v.  Cooper  •^ 

Mr.  kenyon  Parher  appeared  for  the  defen- 
dant to  oppose  the  application. 

»  i  Keen,  464.^  i 
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The  yice  ChnnceWjT  asked  if  there  was  aoy 
question  for  argument  in  the  cause. 

Mr.  G'trdlesOtne. — There  was  a  point  in  dis- 
pute. 

His  Honor  the  f^ice  Chancel/or  said,  this 
could  not  be  set  down  as  a  short  cause  with- 
out the  consent  of  all  parties.  To  allow  a 
cause  to  be  so  set  down  in  defiance  of  the  de- 
fendant,  would  be  introducing^  a  new  head  of 
litigation  into  the  Court;  for  in  every  such 
case  the  question  would  arise  whether  the 
cause  vvBs  fit  to  be  heard  as  a  short  cause.  The 
application  \wBa  refused. 

JCerr  v.  Ctwic,  Sittings  at  Lincoln's  Inn, 
July  Ist,  1837. 


Hollir  Cottrt 

BILLS  OF  COSTS. — LIBN  ON  PAPERS. 

Held,  that  allhouffh  a  solUitor  admitted  that 
he  received  from  his  client  more  than  his 
hills  ofcost$  amounted  to,  yet  as  the  charges 
in  the  bills  were  disputed^  he  was  not  bound 
to  give  up  the  client's  papers  until  the  bills 
should  be  tased. 

Mr.  J.  Russell  Bind  Mr.  Wilcoof  supported  a 
petition  presented  by  Colonel  Gordon,  stating, 
among  other  things,  that  Mr.  G.  W.  Poole  had 
been  for  some  years  solicitor  and  accent  for  the 
petitioner  in  this  and  in  other  cases  concerning 
certain  trust  estates;    that  by  an  indenture 
dated  September,  1834,  Mr.  Poole  who  was 
party  thereto,  admitted  that  he  had  received 
of  the  petitioner  altogether  in  respect  of  costs 
9,852/.  9s.  lOc/.,  and  it  was  thereby  agreed  be- 
tween  them  to  refer  the  bills  of  costs  of  Mr. 
Poole  to  be  examined  by  a  respectable  solici- 
tor, by  whose   award  thereon  they   were  to 
abide.     The  bills  of  costs  were  accordingly 
submitted  to  Mr.  Smart,  a  solicitor,  who  after 
examining  them,  awarded  that  he  had  reduced 
the  bills  against  the  petitioner  referred  to  him, 
and  amounting  to  5578/.  6«.  to  3209/.  0«.  8</., 
chiefly  by  disallowing  two  bills  amounting  to 
1700/.  altogether,  as  not  chargeable  to  the  pe- 
titioner in  the  matter  of  the  trust  estates ;  and 
that  he  found  that  3.546/.  \Ts.  6</.  had  been 
paid  to  Mr.  Poole  in  respect  of  those  bills ; 
and  he  awarded  Mr.  Poole  to  pay  back  the 
difference  to  the  petitioner.    The  petition  fur- 
ther stated,  that  Mr.  Poole  had  since  delivered 
further  bills  of  costs  for  business  done  for  the 
petitioner  and  for  his  sister  and  others,  amount- 
ing to  up>\  ards  of  6(K)J/„  but  he  denied  that  he 
had  ever  employed  Mr.  Poole  in  some  of  the 
matters  for  which  he  made  charges  in  these 
bills :  he  further  alleged  that  Mr.  Poole  had  in 
his   possession  several  deeds  and  documents 
which  were  necessary  to  the  petitioner  for  the 
due  prosecution  of  the  suit ;  and  he  prayed  that 
as  the  sum  acknowledged  by  Mr.  Poole  by  his 
deed    to   have   been   received,  exceedea  the 
amount  of  all  his  bills  of  cost,  even  without 
taxation,  he  might  be  ordered  to  give  up  the 
deeds,  &c.,  and  that  the  bills  might  be  referred 
tor  taxation. 
Mr.  Ttnney  and  Mr.  Koe,  for  Mr.  Poole , 


insisted  that  he  was  still  a  creditor  of  the  pe- 
titioner  to  a  large  amount,  notwithstanding 
the  acknowledgement  by  the  deed  of  1834. 
The  reduction  in  the  bills  sulimitted  to  Mr. 
Smart,  was  not  because  the  charges  were  un- 
reasonable, but  because  Mr.  Smart  was  of 
opinion  that  some  of  the  bills  were  charged  to 
Colonel  Gordon,  which  ought  to  be  charged 
to  others.  In  the  sum  of  9852/.  9*.  ID//,  ac- 
knowledged by  the  deed  of  1834  to  have  heeA 
received,  a  large  portion  of  that  sum  was 
money  pud  to  Mr.  Jfonas  Frazer,  a  writer  to 
the  signet  in  Scotland,  and  former  agent  of 
Colonel  Gordon,  and  never  received  by  Mr. 
Poole.  It  was  quite  irregular  to  call  for  the 
delivery  of  the  deeds  from  Mr.  Poole  until 
his  bills  of  costs  were  settled. 

Lord  Longdate,  M.  R.,  was  of  opinion  that 
as  the  deeds  and  document*  in  the  possession 
of  Mr.  Poole  may  be  necessary  to  enable  him 
to  vouch  for  the  charges  in  the  bills,  it  would 
not  be  just  to  call  on  him  to  deliver  them  up, 
until  the  bills  were  taxed  and  settled.  It  was 
certain  that  Mr.  Poole  admitted  by  the  deed 
that  he  had  received  9,852/.  9*.  ICW.,  which 
would  more  than  pay  the  whole  of  the  bills  of 
costs.  The  admission  in  the  deed  might  have 
been  erroneously  made,  but  it  stood  against 
Mr.  Poole  in  this  proceeding.  Under  these 
circumstances,  all  that  the  Court  could  do  was 
to  refer  the  bills  of  costs  to  be  taxed.  He 
thought  that  in  the  mean  time  the  petitioner 
ought  to  have  leave  to  inspect  the  deeds  and 
papers  when  necessary  j  but  as  he  did  not  pray 
to  that  effect  by  his  petition,  the  Court  could 
not  make  such  an  order. 

Gordon  v.  Dalzell,  Sittings  at  the  Rolls. 
July  11,  1837. 


[Before  the  Four  Judges.] 


USURY. 

TheSS  G.  3,  c.  93,  applies  only  io  persons 
dtscounting  bills  or  notes,  or  paying  a 
valuable  consideration  for  them,  and  teiil 
not  there/ore  protect  a  person  who  takes  in 
part  payment  of  an  existing  debt  a  note 
tainted  with  usar^. 

But  the3^4  IT.  4.  c.  98,  will  protect  such 
person,  if  the  note  is  payaOle  within  three 
months  ;  and  a  note  payable  on  demand  is 
within  that  statute  a  note  payable  within 
three  months. 

Assumpsit  on  a  promissory  note,  accepted 
by  the  defendant  on  the  2rst  October  1833. 
The  defendant  on  the  25th  January  1834.  drew 
another  note  in  favor  of  a  pers^on  named  Ward, 
and  both  notes  were  indorsed  by  Ward  to 
Broomhead,  who  endorsed  them  to  the  plain- 
tiff. The  defendant  pleaded  that  before  the 
making  of  the  note  it  was  corruptly  agreed 
between  the  defendant  and  Ward,  that  Ward 
should  lend  the  defendant  a  sum  of  45/.  and 
that  the  defendant  should  pay  him  5/.  over  and 
above  the  lawful  interest  for  the  same,  and 
that  on  payment  of  the  sum  thus  agreed  upon 
he  should  make  the  igo^ on  the  declaration 
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mentloDed,  and  tbat  in  performance  of  that 
unlawful  agreement,  he  did  make  the  note, 
and  that  in  fact  Ward  only  lent  him  the  sum  of 
.'Vl/.  &c. :  averment  of  usury  &c.  Replication, 
that  the  note  was  given  to  the  plaintiff,  for  a 
^ood  consideration,  namely,  for  work  done 
by  the  plaintiff  for  Broomhead,  and  that  plain- 
tiff did  not  know  that  the  defendant  had  given 
the  note  to  Broomhead  in  the  performance 
of  an  usurious  bargain.  Demurrer  to  the 
replication. 

Mr.  Crestwellf  ii^  support  of  the  demurrer. 
The  plaintiff  cannot  establish  any  legal  title  to 
sae  on  this  note,  on  the  5^  O.  3,  c.  93,  or 
3  &  4  W.  4,  c.  98,  or  the  5  &  6  W.  4,  c.  41. 
The  first  of  these  acts  refers  only  to  persons 
who  advance  money  on  discount  or  as  payment 
of  consideration,  not  knowing  of  the  usury  at 
the  time  of  discount  or  paying  of  the  considera- 
tion. Here,  the  note  was  not  diticounted,  nor 
was  any  payment  made  in  consideration  of  it, 
but  it  Was  given  to  secure Jhe  payment  of  an 
antecedent  debt.  There  was  no  value  given 
for  it  at  the  time,  nor  was  there  any  new  credit 
on  account  of  it.  An  antecedent  considera- 
tion would  not  be  good  to  support  an  action 
under  these  circumstances.  Tnen  comes  the 
3  &  4  W.  4,  c.  98,  8.  7,  which  was  passed  to 
facilitate  the  discount  of  bills.  That  section 
of  the  act  protects  parties  from  loss  where  bills 
are  payable  within  three  months  after  date,  or 
where  notes  are  given  not  having  more  than 
three  months  to  run.  This  note  does  not  come 
ii-ithin  the  description  in  that  statute.  There 
most  be  some  certain  time  of  forbearance: 
here  there  is  none.  Forbearance  for  an  un- 
certain  time  is  not  a  con»deration  for  a  pro- 
mise: it  is  a  nuJam  pactum.  [Mr.  Justice 
Cifleridge. — How  can  there  l»e  uaury  if  there 
is  no  forbearance  ?]  There  must  of  course  be 
forbearance  for  a  moment.  But  if  the  party 
has  the  5/.  for  that  time,  the  shorter  the  time 
the  greater  will  be  the  usury.  Here,  the  note 
is  for  a  certain  sum,  payable  on  demand.  It 
cannot  be  contended  tnat  a  note  payable  on 
demand  is  the  same  as  a  note  payable  within 
three  months.  Then  comes  the  5  &  6  W.  4, 
c.  41,  the  second  section  of  which  enacts,  that 
money  paid  to  the  holder  of  illegal  securities 
shall  be  deemed  to  be  paid  on  account  of  the 
person  to  whom  the  same  was  originally  given. 
The  answer  to  that  act  so  far  as  the  present 
case  is  concerned,  is,  that  it  has  not  a  retro- 
spective operation,  that  it  does  not  apply  to 
actions  brought  after,  but  to  notes  made  be- 
fore it  passed.  That  act  therefore  cannot  set 
up  this  note. 

Mr.  fFhiie^  r</fi/»-<^.— The  last  statute  recites 
the  15  &  16  Car.  2,  and  the  8  &  9  Anne,  and 
the  10  W.  3,  all  of  which  relate  to  gaming, 
and  that  section  clearly  has  a  retrospective 
operation.  But  this  case  may  be  determined 
on  the  recent  Bank  Note  Act.  By  the  3  &  4 
W.  4,  the  notes  and  bills  not  having  more 
than  three  months  to  run  are  protected  in  the 
bands  of  a  bond  fide  holder,  though  their  ori- 
ginal creation  may  have  been  tainted  with  usury. 
[Mr.  Justice  Coleridge. — Does  not  that  apply  to 
bills  and  notes  of  a  long  date,  but  having  then 


only  three  months  to  run  ?]  Tliat  does  not 
appear  to  be  its  construction.  The  time  it  has 
to  run  must  be  calculated  from  its  date. 
[Lord  Denman,  C.  J  — Here  the  bill  is  pay- 
able whenever  the  drawer  thinks  proper.] 
This  is  a  bill  drawn,  payable  on  demand,  and 
therefore  payable  within  three  months,  and 
must  be  so  considered.  The  statute  in  effect 
says,  nor  shall  the  liability  of  any  party  to  any 
bill  payable  within  the  three  months  be  affected 
by  reason  of  any  statute  against  usury.  [Mr. 
Justice  Patteion, — There  must  be  a  misprint 
in  the  statute.]  It  may  be  so ;  but  as  long  as 
these  words  stand  in  the  statute  book,  the 
Courts  must  act  upon  them.  The  party  who 
hands  over  a  bill  payable  on  demand,  expects 
that  it  will  be  held  for  sometime,  and  will 
not  be  presented  on  the  instant.  The  custom 
of  merchants  is  to  hold  it  for  a  short  period. 
But,  whether  presented  on  the  instant  or  in  a 
month  afterwards,  it  is  clearly  an  instrument 
payable  within  three  months,  and  as  such  is 
within  the  protection  of  the  statute.  It  is 
clear  that  the  bill  here  was  received  in  part 
payment  of  a  debt,  which  debt  might  then 
have  been  enforced,  but  was  forborne,  and  it 
consequently  falls  within  the  provisions  of  the 
58  G.  3.  The  preamble  of  that  statute  is 
more  extensive  than  the  enacting  part,  and 
must  be  taken  to  explain  to  what  cases  the 
latter  was  intended  to  apply.  The  considera- 
tion here  was  the  doing  of  the  work,  and  that 
consideration  was  passmg  at  the  time  that  the 
note  was  ^iven.  It  was  a  mercantile  transac- 
tion withm  the  words  of  the  statute.  [Mr. 
Justice  Colfridge. — Then  do  you  mean  to  say, 
that  if  between  the  time  of  doing  the  work 
and  taking  the  bill  the  ])laintiff  had  received 
notice  of  the  usury,  the  bill  would  still  have 
been  good  ?]  It  is  not  necessary  to  press  the 
argument  to  that  extent  The  party  here 
might  have  sued  Broomhead,  but  instead  of 
doing  so  he  took  the  bill,  so  that  in  the  words 
of  the  act  he  was  "  paying  a  consideration  " 
for  it  at  the  time. 

The  Court  took  time  to  consider  the  ques- 
tion. 

Lord  Denman,  on  the  last  day  of  Trinity 
Term,  delivered  judgment  in  this' case.  This 
was  an  action  on  a  promissory  note.  The 
case  was  argued  in  the  course  of  the  last 
Term.  The  plea  was,  that  the  promissory 
note  had  been  given  for  an  usurious  considera- 
tion. The  replication  was,  that  the  plaintiff 
did  not  know  of  the  usury,  and  that  he  took 
the  note  for  a  valuable  consideration.  There 
was  a  demurrer  to  this  replication ;  and  the 
question  was,  whether  the  replication  was 
good,  and  the  note  was  available  in  the  hands 
of  the  plaintiff  under  the  58  G.  3,  c.  93.  It 
was  contended,  that  so  far  as  that  statute  was 
concerned,  it  was  intended  to  repeal  the  law 
formerly  txisting.  It  does  not,  however,  ap- 
pear to  us,  that  that  statute  repeals  the  statute 
of  Anne,  or  any  of  its  provisions.  It  does  not 
even  mention  that  statute.  Does  it  then  give 
validity  to  bills  and  notes  of  this  description  ? 
!t  recites  that,  "  Whereas  by  the  laws  now  in 
force  all  contracts  and  assurances  whatsoever 
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for  ipayinent  of  money  made  for  a  usurious 
consideration  are  utterly  void :  And  whereas 
in  the  course  of  mercantile  transactions  nego- 
ciable  securities  often  pass  into  the  hands  of 
persons  who  have  discounted  the  same  without 
any  knowledge  of  the  original  consideration." 
The  reciting  part  therefore  only  applies  to 
negociable  securities  discounted  in  the  course 
of  mercantile  transactions.  But  the  enacting 
part  goes  farther  than  the  preamble,  and  is  in 
these  terms :  "  That  no  bdl  of  exchange  or 
promissory  note  that  shall  be  made  or  drawn 
after  the  passing  of  this  act,  shall,  though  it 
may  have  been  jg^iven  for  a  usurious  consi- 
deration, be  void  m  the  hands  of  an  indorsee 
for  valuable  consideration,  unless  such  in- 
dorsee had,  at  the  time  of  discounting  or  pay- 
ing such  consideration,  actual  notice  that  such 
bill  of  exchange  or  promissory  note  had  been 
originally  given  for  a  usurious  consideration." 
The  enactment  is  not  that  the  note  shall  not 
be  void  in  any  hands  whatever,  but  only  in 
the  hands  of  some  persons  under  peculiar  cir. 
cumstances.  The  note  declared  on  in  this 
case  is  not  stated  to  have  been  discounted  by 
the  plaintiff,  nor  is  it  alleged  that  he  paid  any 
valuable  consideration  for  the  same,  so  that  in 
neither  respect  has  the  plaintiff  brought  him- 
self within  the  words  of  this  act.  Another 
question  then  remaining  is,  whether  the  note 
is  set  up  by  the  recent  Bank  Act.  3  &  4  W.  4, 
c.  98.  That  statute,  in  section  7>  enacts,  that 
"  no  bill  of  exchange  or  promissory  note  made 
payable  at  or  within  three  months  after  the 
date  thereof,  or  not  having  more  than  three 
months  to  run,  shall,  by  reason  of  any  in- 
terest taken  thereon  or  secured  thereby,  or 
any  agreement  to  pay,  receive,  or  allow  in- 
terest in  discounting,  negociating,  or  trans- 
ferring the  same,  be  void."  The  argument 
was,  that  this  enactment  applied  to  such  bills 
only  as  were  accepted  for  a  time  certain,  and 
that  though  the  transaction,  here  stated  to  be 
usurious,  may  have  been  improvident  on  the 
part  of  the  aefendant,  yet  that  the  bill  being 
payaltle  on  demand,  came  within  the  words  of 
that  act  as  a  bill  payable  within  three  months, 
and  was  therefore,  when  it  came  into  the 
hands  of  a  bond  fide  holder,  protected  by  the 
provisions  of  that  statute.  We  adopt  that 
argument,  and  are  of  opinion  that  a  bill  pay- 
able on  demand  comes  within  the  provisions  of 
the  statute.  We  are  not  driven  therefore  to 
consider  the  other  words  of  the  statute,  which 
are,  however,  used  copulatively  with  the  pre- 
ceding portion.  In  consequence  of  our  com- 
*ing  to  this  conclusion  on  the  Bank  Note  Act, 
it  will  be  quite  unnecessary  for  us  to  consider 
the  effect  of  the  5  &  G  W.  4,  c.  41,  which  was 
also  referred  to  in  this  argument. 

Falhnce  v.  Sidwell,  T.  T.  1 837.    K.  B.  F.  J. 


iliits*5(  Smcf)  ^rxctice  C0urt. 

MOTICB  OF  APPLICATION  FOB  CERTIORARI. — 
TIME  OF  OBJBCTION. — PARTIES  OBJECTING. 

Service  of  a  notice  of  an  intended  application 
fur  a  certiorari  on  one  justice  vcho  teas 
present  at  the  making  of  an  order  ai 
quarter  sessions,  and  upon  another  who 


was  absent,  it  not  sufficient  under  the  13 

G,  2,  c.  15. 
jfn  objection  to  the  sufficiency  of  the  nutice 

it  not  too  late  after  the  writ  hae  isated, 

although  the  consequence  may  be,  that  the 

time  in  which  a  writ  can  be  sued,  may  pan, 

'^  and  a  fresh  writ  cannot  be  obtained. 
The  parties  in  an  appeal  are  competent  /« 

ohiect  to  the  notices. 
Milter  had  obtained  a  rule  nisi  for  quashing 
a  writ  of  certiorari  for  bringing  up  an  order 
of  the  justices  of  Warwickshire,  made  at  tU 
quarter  sessions  at  Midsummer,  1836,  in  the 
matter  of  an  appeal  against  the  accounts  of 
the  overseers  of  the  parish  of  Rugby.  The 
ground  on  which  the  rule  had  been  obt^ed 
was,  that  before  the  certiorari  was  obtained, 
notice  of  the  application  had  been  served  onli 
on  one  justice,  who  was  present  when  the  apl 
peal  was  heard,  and  on  another  justice  who  wi» 
not  present  at  all,  but  who  was  a  justice  for 
the  county,  and  that  the  notice  was  therefore 
insufficient.  The  certiorari  was  delivered  to 
the  Court  on  the  18th  October. 

fTaddington  now  shewed  cause.  The  first 
objection  was  that  the  provisions  of  the  statote 
of  13  G.  2,  c.  18,  8.  5,  which  required  tkt 
notices  of  such  an  application  should  be  served 
on  two  justices  who  nad  made  the  order  six 
days  before  the  making  the  application,  bad 
not  been  complied  with.  This  CTound  how. 
ever  could  not  prevail,  because  all  the  josticejj 
of  the  Court  were  supposed  to  make  the  order,  { 
and  notice  on  any  ot  them,  therefore,  was  snf- 
(icient.  If,  however,  the  notice  should  he 
held  to  be  insufficient,  the  time  of  making  tbe 
objection  was  now  passed,  for  it  should  hsrc 
been  represented  to  the  Court,  when  the  role 
for  the  certiorari  was  nisi.  If  the  preseai 
rule  should  be  made  absolute,  the  parties  wb-j 
applied  for  the  certiorari  would  be  deprived 
of  their  remedy,  for  the  six  months  in  whid 
it  must  be  sued  would  be  passed,  in  conse- 
quence  of  the  delay  in  applying  to  set  it  ajide. 
There  was  an  objection  however,  which  niif:bt 
be  made  to  the  application,  namely,  that'tbere 
was  no  proof  that  the  applicants  were  at  all 
interested  in  the  matter  of  the  appeal.  D^nid 
V.  Phillips,  4  T.  R.  499. 

Miller  VLiid  Daniel,  in  support  of  the  rule, 
urged  that  the  words  of  the  statute  were  im- 
perative in  requiring  two  of  the  justices  who 
had  made  the  order  to  be  served  with  notices. 
Re^  V.  The  Justices  of  Sussex,  1  Maul.  &  Sd. 
631,  shewed  that  the  act  must  be  strictly  fol- 
lowed, and  it  was  evident  that  that  had  net 
been  done  here,  for  the  justice  who  was  absent' 
and  who  had  been  served,  could  not  be  said  to 
have  been  one  of  those  who  made  the  order. 
There  was  nothing  to  shew  that  the  rule  for 
the  writ  had  been  nisi,  and  therefore  the  ob- 
jection as  to  that  point  must  fail.  The  casei 
of  Rex  V.  Wakefield,  1  Burr.  488,  Res  v.  Tk^ 
Justices  of  Kent,  3  B.  &  Ad.  250,  and  Rei  r. 
Nicholls,  5  T.  R.  581,  n.  were  decisions  as  to 
the  application  bein^  too  late.  The  ca^e  of 
Daniel  v.  Phillips,  did  not  apply,  as  here  tbe 
persons  at  whose  instance  the  application  wv 
made,  were  those  interested  in  the  event  of  tbe 


appeal. 
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Ptfttf9f>n,  J.,  in  Easter  Term  delivered  jud|f- 
ment.  The  contention  on  this  rule  was,  whe- 
ther the  jastices  had  been  rightly  served  with 
notices  according  to  the  act  of  parliament.  It 
was  contended  by  Mr.  fVndfiington,  that  ser- 
m*e  on  any  two  of  the  jiwtices  of  the  connty 
woold  have  been  sufficient ;  but  that  ib  a  very 
strong  proposition,  and  although  I  have  been 
unable  to  find  any  authority  on  the  point,  yet 
i  am  fully  satisfied  that  tlie  act  requires  ser- 
vice to  be  on  two  of  the  justices,  who  were 
present  when  the  order  was  made,  and  who 
were  parties  to  making  it.  Here,  one  of  the 
justices  served  was  absent,  and  1  am  of  opinion, 
therefore,  that  the  service  was  bad.  There 
were  several  other  objections  taken,  which 
however,  it  is  not  necessary  that  I  should  de- 
termine, for  the  rule  must  be  made  absolute 
on  this  point  alone,  but  there  was  one  to  which 
it  will  be  necessary  to  refer.  It  was  contended 
tiiat  the  application  was  too  late,  but  iu  answer 
to  this,  the  case  of  Rex  v.  NicholU,  was  cited, 
on  the  authority  of  which,  I  think  the  mo- 
tion was  in  time,  without  deciding,  how* 
ever,  that  in  all  cases  such  a  motion  may  be 
made  after  any  lapse  of  time.  In  that  case  a 
rule  niti  for  a  ceritorari  was  obtained  in  Hilary 
Term,  no  notice  of  the  intention  to  move 
having  been  given.  The  rule  was  obtained 
on  the  3d  February,  was  served,  and  there 
being  no  cause  shewn,  it  was  made  absolute 
on  the  10th,  so  that  six  days  elapsed  between 
the  obtdning  the  rule,  and  the  making  it  abso- 
lute. In  Easter  Term  a  motion  was  made  to 
qoash  the  certiorari,  and  the  Court  said  that 
it  was  usual  to  give  the  notice  before  moving 
the  rule  nisi.  On  the  face  of  the  report  it 
does  not  appear  that  the  objection  that  the 
appKcaiion  was  too  late  was  made,  but  there 
is  no  doubt  that  it  was,  and  the  (>onrt  said 
that  the  rule  n/^i  was  not  notice  to  the  justices, 
and  quashed  the  certlorttri.  That  was  a  case 
directly  in  point.  There  was  another  matter 
tirjred,  that  ttie  respondents  in  the  appeal  were 
not  competent  to  object  to  the  sufficiency  of 
the  notices  to  the  justices.  The  justices  them- 
seWes  may  have  l»een  injured,  and  may  have 
been  desirous  of  supporting  their  own  order, 
hut  the  objection  being  brought  under  the 
notice  of  the  Court,  I  am  bound  to  deal  with 
it.    The  rule  trust  be  absolute. 

Rule  aMolute  accordinglv. — Rrx  v*  RaUi' 
«/«tff,  E.  T.  1837.    K.  B.  P.  fc. 


AFFIDAVIT  OF  VBWTS. — DESCRIPTION  OP  DE- 
PONBNT. 

In  an  affidavit  of  merUs  produced  on  an  np» 

pttcation  to  etnif  proccedrngf  on  the  bnH 

bmdy  if  made  hy  an  attorney,  he  must  be 

theten  to  be  the  attorney  of  the  defendant, 

aithough  a  person  qf  the  same  names,  and 

resident  at  the  same  ptace,  map,  on  other 

affidavits,  appear  to  be  the  attorney  of  the 

defendant, 

Humfry  had  obtained  a  rule  nisi  for  staying 

proceedings  on  the  bail  bond  on  payment  of 

costs,  against  which 

Barstow  shewed  cause.    He  took  an  objec* 
tioQ  to  the  affidavit  of  jneritSi  On  the  ground 


of  the  imperfect  description  of  the  deponent. 
He  described  himself  merely  as  '*  William 
Russell,  of  7  Norfolk  Street,  Strand,  Gentle- 
man ;"  and  although  he  might  be  an  attoruey, 
there  was  nothmg  to  shew  that  he  was  the 
attorney  of  the  defendant  in  the  action;  or 
that  he  wzb  in  such  a  situation,  as  that  he 
could  know  anything  respecting  the  merits  of 
the  cause  One  of  the  affidavits  produced  in 
support  of  the  rule,  it  was  true,  described  the 
deponent  as  clerk  to  Howard  and  Russell,  of 
7»  Norfolk  Street,  attorneys  for  the  defendant ; 
and  another  shewed  that  one  William  RusseU, 
who  lived  at  the  same  place,  had  acted  as  at«> 
torney  for  the  defendant ;  but  these  could  not 
be  called  in  aid  of  the  affidavit  of  merits.  He 
cited  the  cases  of  Morris  v.  Hunt,  1  Chit.  Rep. 
97  ;  and  Rowhotham  v.  Dupree,  recently  de- 
cided in  this  Court. 

Humfry  contended  in  support  of  his  rule, 
that  the  only  oiiject  which  the  Court  had  iu 
view  in  requiring  the  affidavit  of  merits  to  be 
made  by  the  defendant,  his  attorney  or  agent« 
was,  that  they  might  be  assured  that  the  depo- 
nent was  competent  to  speak  of  the  merits  of 
ifae  cause.  It  was  .sufficiently  iclear  in  this 
case,  from  the  affidavits  produced,  that  the 
deponent  was  acquainted  with  the  case,  and  in 
(act  that  he  was  the  defendant's  attorney. 

Coleridge,  J.—- It  is  quite  consistent  with 
these  affidavits,  that  there  may  be  another  per- 
son of  the  name  of  William  Russell,  living  at 
No.  7,  Norfolk  Street,  who  is  not  the  defen- 
dant's attorney.  The  strict  practice  of  the 
Court  should  be  followed. 

Rule  discharged.— ^0A»^(;r  v.  Ruisetl,  £. 
T.  1837.    K.  B.  P.  C. 


8BRVICS  OF  WRIT  OP  SUMMONS. 

The  usual  number  0/ calls  must  be  made,  in 
order  to  serve  a  defendant  with  a  copy  of  a 
writ  of  summons  to  entitle  the  plaint^  to  a 
distringas,  although    the  defendant  may 
have  said  that  he  would  take  good  care  that 
he  was  not  served. 
Helps  moved  for  permission  to  sue  out  a 
distringas  with  a  view  of  compelling  the  de- 
fendant to  enter  an  appearance.    It  was  stated 
in  the  affidavit  that  two  calls  only  had  been 
made  at  the  defendant's  house,  and  that  a  copy 
of  the  writ  of  summons  was  left  the  second 
time,  but  it  was  also  sworn  that  the  defendant, 
in  allusion  to  this  action,  had  declared  his  in- 
tention to  take  good  care  that  he  was  not 
served  with  any  writ.    The  principle  on  which 
the  ivrit  of  distringas  was  granted,  was,  that 
the  defendant  kept  out  of  the  way.    That  fact 
was  sufficiently  proved  here  already.     He  cited 
Hill  V.  Morde.  2  D.  P.  C.  10 ;  1  Cr.  &  Mee. 
617;  3Tyr.  162,  n.;  Whitev.  fFestern,2Jy, 
P.  C.  450';  and  Hickman  v.  Dultimore,  1  Harr. 
&Wol.624;  4D.P.C.278. 

H^illiams,  J. — ^There  is  no  reason  why  the 
third  call  should  not  have  been  made,  and  the 
copy  of  the  writ  then  left,  according  to  the  or- 
dinary practice.  The  plaintiff  is  not  entitled 
to  his  writ. 

Rule  Refused.— C/avroA  ?.  Marsham,  E.  T. 
1837.-K.  B.  P.  C. 
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Miscellanea.'-The  Editor's  Letter  Box. 


MISCELLANEA. 


LAW  REEORM. 

The  common  laws  of  Eoglaod  are  settled 
and  known.  Every  entire  new  model  of  laws 
labours  under  two  ^reat  difficulties  and  incon- 
veniencies,  vfz.  First, — ^that  though  they  seem 
specious  in  the  theory,  yet  when  they  come  to 
be  put  in  practice,  they  are  found  extremely 
defective ;  either  too  strait,  or  too  loose,  or 
too  narrow,  or  too  wide,  and  new  occurrences, 
chat  nether  were  or  well  could  be  at  first  in 
prospect  discover  themselves,  that  either  dis- 
joynt  or  disorder  the  fabrick,  and  therefore 
such  new  modeUs  continually  stand  in  need  of 
many  supplyes  and  abatements  and  alterations 
to  accommodate  them  to  common  use  and  con- 
venience, whereby  in  a  little  time,  the  original 
is  either  wholly  laid  aside,  or  in  a  great  mea- 
sure lost  in  its  amendments,  and  become  the 
least  part  of  the  law.  Again,  were  such  new 
entire  models  of  laws,  never  so  good,  vet  it  is 
a  long  time  before  they  come  to  be  well  known 
or  understood  even  to  those  whose  business 
it  must  be  to  advise  or  judge  according  to 
them  ;  so  that  even  a  more  imperfect  body  of 
law»,  well  known  at  least  to  those  that  are  to 
advise  or  judge,  is  more  of  use  and  convenience 
to  the  good  of  society,  than  a  more  perfect 
and  complete  body  of  laws,  newly  settled,  and 
therefore  to  be  newly  learned.  J  Rolts,  Abr. 
pre/,  bp  Lord  Hale. 


PUNISHMENT 


FOR   ASSAULTS 
JUSTICE. 


The  33  Hen.  8,  c.  12,  subjects  offenders  as 
well  to  the  loss  of  the  right  hand,  as  to  im- 
prisonment and  fine  for  maliciously  striking 
m  the  King's  Palaces  or  Courts  of  Justice, 
whereby  blood  is  drawn. 

In  Stowe's  Annals  there  is  a  curious  account 
of  the  circumstances  of  the  trial  of  Sir  Edmund 
Knevet,  who  was  prosecuted  upon  this  statute 
aoon  after  it  was  enacted ;  "for  which  offence 
he  was  not  onely  judged  to  lose  his  hand,  but 
also  his  body  to  remain  in  prison,  and  his  lands 
and  goods  at  the  king's  oleasure.  Then  the 
said  Sir  Edmund  Knevet  desired  that  the  kin^, 
of  his  benign e  grace,  would  pardon  him  of  his 
right  hand,  and  take  the  leu :  for  (quoth  he) 
if  my  right  be  spared,  I  may  hereafter  doe  such 
good  service  to  his  grace,  as  shall  please  him 
to  appoint.  Of  this  submission  and  request 
the  justices  forthwith  informed  the  king,  who 
of  his  goodness,  considering  the  gentle  heart 
of  the  said  Edmund,  and  the  good  report  of 
lords  and  ladies,  granted  him  pardon,  that  he 
should  lose  neither  hand,  land,  nor  goods,  but 
should  go  free  at  liberty." 


In  recent  times  another  case  occurred,  that 
of  Lord  Thanet  and  others,  who  were  prose- 
cuted by  an  information  filed  by  the  Attorney 
General  for  a  riot  at  the  trial  of  Arthur 
O'Connor  and  others  for  high  treason  under 
a  special  commission  at  Maidstone.  Two  of 
the  defendants  were  found  gnilty  generally. 
The  three  first  counts  charged  {inter  alin)  that 
the  defendants  did  riotously  make  an  assault 
on  one  J.  R.,  and  did  then  and  there  beat, 
brufsr,  wound,  and  ill-treat  the  said  J.  R.  in 
the  presence  of  the  commissioners.  When  the 
defendante  were  brought  up  for  judgment, 
Lord  Kenyon  expressed  doubts,  whether  upon 
this  information  the  Court  was  not  bound  to 
pronounce  the  judgment  of  amputation  of  the 
right  hand,  &c.  as  required  in  a  prosecution 
expressly  for  striking  in  a  Court  of  justice. 
In  consequence  of  these  doubts,  the  Attorney 
General  entered  a  notiproeequi  upon  the  three 
first  counts,  and  the  court  pronounced  |ndg- 
ment  of  fine  and  imprsionment  as  for  a  com- 
mon riot.     1  East,  P.  C.  438. 


THE  EDITOR'S  LETTER  BOX. 


We  have  been  compelled  by  the  pressure  of 
important  matter  during  the  course  of  the 
present  Volume  to  omit,  almost  entirely,  the 
Queries  and  Answers  which  have  been  sent  us, 
and  we  continue  to  hear  objections  against  their 
insertion.  Anxious  to  meet  the  wishes  (so  hi 
IN  COURTS  OF  ^  practicable)  of  all  our  readers,  we  shall  at 
present  discontinue  this  department;  never- 
theless we  are  willing  to  insert  any  Moot  Pointt 
or  Disputed  Decisions  of  an  important  kind; 
provided  the  proposers  of  them  state  the  result 
of  their  own  researches,  before  they  call  on  other 
Correspondents  to  follow  up  the  subject.  This 
method  will  have  the  advantage  also  of  better 
exercising  the  student  than  the  former  plan. 

We  wiU  attend  to  the  request  of  "  A  Sub- 
scriber to  the  Analytical  Digest.*'  It  is  our 
endeavour  to  include  in  that  part  of  the  work 
everf  reported  case  down  to  tne  time  of  pub- 
lication ;  but  the  plan  on  which  it  is  compiled, 
requires  some  time  to  elapse  in  getting  it 
through  the  press :  on  examination,  however, 
it  will  be  found  that  it  includes  more  than  aoy 
other  publication  of  the  kind.  Part  3  of  the 
Digest  for  1837,  will  be  published  on  the  18th 
Hnstant. 

The  singular  juxta-position  of  the  matter 

Eointed  out  by  C.  C.  B.  was  accidental :  far 
e  it  from  us  to  design  such  comparisons  as  he 
points  out. 
The  Letter  of  D.  H.S.  shall  be  considered. 
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HORAT. 


NEW  COURTS  AND  OFFICES  OF 
LAW  AND  EQUITY. 


Ws  have  on  many  occasions  adverted  to  the 
sabject  of  building  new  Courts  and  Offices 
in  the  Rolls  garden,*  and  now  resume  our 
labours  with  a  view  to  aid  the  accomplish- 
ment of  that  important  object.  It  is  pro- 
bable that  a  large  part  of  the  plan  for  which 
we  have  contended  will  now  be  carried  into 
effect.  By  the  4th  section  of  the  late  act, 
1  Vict.  c.  46,  (the  provisions  of  which  we 
shall  state  at  the  conclusion  of  this  article,) 
the  Commissioners  of  Woods  and  Forests^ 
under  the  direction  of  the  Treasury,  may 
appropriate  any  part  of  the  buildings  and 
ground  comprised  in  the  Rolls  estate  for 
the  purposes  of  any  of  the  Courts  of  Law, 
Equity,  or  Bankruptcy,  or  for  Offices  con- 
nected with  the  Courts,  or  for  a  Depository 
of  Records,  or  any  other  purpose  connected 
with  the  Administration  of  Justice. 

The  Rolls  property  extends  from  Chan- 
cery Lane  to  Fetter  Lane,  and  from  Ser- 
jeant's Inn  and  Clifford's  Inn  to  Symond's 
Inn, — comprising  in  the  whole  a  space  of 
two  acres.  The  unoccupied  ground  form- 
ing the  Rolls  garden  is  amply  sufficient  for 
the  commencement  of  the  proposed  plan, 
but  some  of  the  houses  between  the  Rolls 
gateway  and  Seijeant's  Inn  would  be 
hereafter  required  to  complete  the  arrange- 
ment. We  confess  that  we  hope  the 
whole  of  the  Courts  of  Law  and  Equity 
will  ultimately  occupy  this  site,  which,  as 
the  yery  centre  of  the  Metropolis,  is  the 
most  convenient  of  all  other  places  for  the 
Public,  and,  as  the  centre  of  the  four  Inns  of 
Court,  is  the  most  generally  convenient  for 
the   ProfessioH,    We  trust  that  a    com- 


•  See  vol.  1,  p.  386 ;  voL  4,  p.  367 ;  vol.  8, 
p.  497  ;  vol.  9,  pp.  15, 30, 46,  67, 104 ;  and  vol. 
11,  pp.  296,  438,472.494. 
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mencement  at  least  will  be  made  towards 
this  object,  and  that  whatever  may  be  done 
win  be  designed  with  a  view  to  other  build- 
ings which  may  at  a  future  time  be  deemed 
eligible. 

It  is  material  to  point  out  another  act  of 
the  last  Session,  bearing  on  this  subject, 
namely,  the  1  Vict.  c.  30,  for  abolishing 
several  offices  of  the  Common  Law  Courts 
and  forming  a  uniform  establishment. 
Amongst  the  provisions  of  this  act  (s.  23), 
the  Masters  of  those  Courts  are  required  to 
tax  costs  indiscriminately  in  all  the  Courts, 
and  the  Judges  are  directed  to  appoint  a 
convenient  place  in  which  the  business  of 
taxation  shall  be  transacted. 

Now  nothing  could  be  more  convenient 
for  the  despatch  of  business  than  the  plac- 
ing the  chambers  or  offices  of  the  fifteen 
Masters  of  the  Common  Law  Courts  in  a 
building  adjoining  to  the  new  Chambers  of 
the  Judges,  which  have  just  been  erected 
at  the  south  end  of  the  Rolls  garden.  It  is 
well  known  that  the  many  new  and  im- 
portant questions  which  now  come  before 
the  Judges  at  chambers,  under  as  weU  the 
Pleading  and  Practice  Rules  as  the  new 
Statutes,  occasion  the  attendance  of  coun- 
sel and  pleaders,  and  render  the  personal 
attendance  of  attorneys  more  urgent  than 
in  former  days ;  and  hence  the  improved  ac- 
commodation so  long  called  for  has  at 
length  been  obtained.  The  act  to  which 
we  have  referred,  renders  it  necessary  that 
a  new  building,  for  the  purposes  of  that  act. 
should  be  erected.  The  inconvenience  is 
manifest  of  taxing  costs  in  the  Exchequer 
Office  in  Lincoln's  Inn,  and  then  proceed- 
ing to  the  Temple  to  complete  a  judgment 
in  the  Queens  Bench  or  Common  Pleas. 
The  whole  should  be  done  at  one  office, 
and  the  Masters  must,  of  course,  sit  in  the 
same  building,  though  in  different  apart- 
Digitized  by  vjOOQ  IC 


266 


New  Courts  and  Offices  of  Low  and  Equity. 


ments.  In  order  to  facilitate  and  expedite 
business,  this  building  should  be  placed 
near  the  Judges*  Chambers,  where  the 
practitioners  in  waiting  to  be  heard  on 
summonses  can  in  the  Interval  attend  the 
taxation  of  costs ;  and  indeed  it  is  manifest 
that  all  the  offices  for  issuing  writs,  enter- 
^iT  appearances,  passing  records,  signing 
judgments,  and  conducting  the  other  busi- 
ness of  Common  Law  actions,  should  be  so 
near  each  other  that  no  time  may  be  lost 
during  the  limited  hours  of  office  attendance. 
At  present  these  offices  are  scattered  in 
half-a-dozen  or  more  di£Ferent  parts  of  the 
Temple  and  in  Lincoln's  Inn,  Symond's 
Inn,  and  Sexjeant*s  Inn.  There  is  now, 
under  the  sanction  of  these  two  acts  of  the 
Legislature,  an  opportunity  of  bringing  the 
whole  Common  Law  business  into  one  con- 
venient situation,  and  we  cannot  doubt  that 
the  accommodation  of  the  profession  will 
be  consulted  in  the  plans  which  are  under 
consideration. 

With  respect  to  the  great  object,  also,  of 
building  proper  Courts  for  the  Administra 
tion  of  Justice,  we  may  for  the  present 
notice,  that  the  plan  should  at  least  com- 
prise the  erection  of  Courts  for  the  Sittings 
in  Vacation  of  all  the  Judges  in  Equity  and 
Bankruptcy.     It  should  be  borne  in  mind, 
as  not  improbable,  on  account  of  the  vast 
arrear  of  business  in  the  Common  Law 
Courts  t»  Banc,    that    sittings    in    those 
Courts  must  soon  be  held  in  vacation,  ac- 
cording to  the  practice  some  years  ago, 
when  the  Judges  sat  in  Serjeant's  Inn  Hall. 
fie  this  as  it  may,  it  seems  necessary  that 
the  Equity  Sittings  of  the  Court  of  Exche- 
quer and  of  the  Court  of  Review  in  Bank- 
ruptcy should  be  properly  provided  for.     It 
is  very  inconvenient  for  all  parties,  to  travel 
up  to  Oray's  Inn  in  the  one  case,  or  into 
the  Sale  Room  in  Southampton  Buildings 
in  the  other.     Perhaps  Lincoln's  Inn  may 
wish  to  retain  the  Courts  of  the  Lord  Chan- 
cellor and  Vice  Chancellor;    but  as  the 
nature  of  the  cases  heard  at  the  Rolls,  and 
the  time  of  sitting,  are  now  the  same  as  in 
the  other  Chancery  Courts,  we  should  think 
it  would  be  more  convenient  to  the  Bar,  as 
well  as  to  the  solicitors,  if  all  the  Courts 
were  held  in  one  place.     However,  we  are 
willing  to  advance  "  bit  by  bit,"  and  would 
recommend  those  who  have  influence  in  the 
matter  to  be  content  with  the  accomplish- 
ment of  any  part  of  the  plan  which  can  be 
obtained. 

We  have  not  time,  at  present,  to  consider 
the  third  and  remaining  point— that  of  a 
Depository  of  Public  Records-^but  subjoin 


such  parts  of  the  Roll  Estate  Act  as  bear 
particularly  on  the  subject  before  us. 

"  That  from  and  after  the  passing  of  this  act 
the  said  mansion  house,  witn  the  court-yard, 
garden,  stable,  coach  house,  and  other  hoases 
and  buildings  thereunto  belonging,  and  the 
said  chapel  and  several  messuages  and  heredit- 
aments adjoining  or  near  thereto,  commonly 
called  the  RollsJEstate,  or  the  House  or  Hos- 
pital of  the  Converts,  of  which  a  particular  or 
rental  is  contained  in  the  schedule  to  this  act, 
and  the  rents  which  have  accrued  or  shall  ac- 
crue or  become  due  for  the  same  from  the 
fifth  day  of  January  last,  and  all  other  rents 
and  hereditaments  which  are  now  vested  in  the 
Master  of  the  Rolls  by  virtue  of  the  letters  pa- 
tent  by  which  he  was  appointed  Master  of  the 
Rolls,  (other  than  and  except  the  sud  office  of 
Keeper  or  Master  of  the  Rolls,  Books,  Writs, 
and  Records  of  the  Chancery  of  England,  and 
subject  to  such  leases  of  parts  of  the  heredita- 
ments which  are  now  subsisting  and  have  been 
granted  in  pursuance  of  the  powers  of  acts  of 
parliament  hereinbefore  mentioned  or  any  of 
them,)  and  also  the  sud  offices  in  the  said  Kolls 
Yard  for  the  examiners,  cursitors,  dr rks  of  the 
crown  and  clerks  of  the  petty  bag  of  the  High 
Court  of  Chancery,  and  all  other  messuages, 
lands,  and  hereditaments  which  by  vir^c  of 
any  act  or  acts  of  parliament  are  vested  in  the 
Master  of  the  Rolls  for  the  time  being,  with  thdr 
appurtenances,  shall  be  and  the  same  are  hereby 
vested  in  her  Majesty,  as  part  of  the  possessions 
and  Und  revenues  of  her  iVfigesty,  her  heirs  and 
successors,  in  right  of  the  crown,  and  shall  no 
longer  be  granted  as  heretofore  to  the  Master 
of  the  Rolls  for  the  time  being,  or  annexed  to 
the  said  office,  and  shall  be  within  the  ordering 
and  survey  of  the  Court  of  Exchequer  in  Eng- 
land, and  subject  to  the  provisoes,  powers,  and 
authorities  contained  in  the  10  O.  4.  c.  50. 
and  2  W.  4.  c.  1.  and  to  all  such  other  pro- 
visions, powers,  and  authorities  in  every  respect 
us  the  other  possessions  and  land  revenues  of 
the  crown  within  the  ordering  and  survey  of 
the  said  Court  of  Exchequer  are  subject  to, 
(Sect.  2.)  .       ^ 

Provided  that  there  shall  be  contmued  or 

Provided  and  muntained  the  said  Court  of  the 
laster  of  the  Rolls  as  one  of  the  Judges  of  the 
Court  of  Chancery,  and  the  rooms  adjacent 
thereto,  and  now  used  for  the  administration 
of  justice,  or  some  other  convenient  court  and 
rooms  for  the  same  purposes  in  the  said  mansion 
house,  or  upon  or  near  the  site  thereof,  or  in 
some  other  convenient  place,  and  a  chapel 
called  the  Rolls  Chapel,  for  the  performance  of 
divine  worship  in  the  said  present  chap^  or 
upon  or  near  the  site  thereof,  and  also  offices 
to  be  used  and  occupied  by  the  swd  examiners, 
clerks  of  the  crown  and  clerks  of  the  petty  ba^ 
of  the  High  Court  of  Chancery,  for  the  use  and 
purposes  of  their  respective  offices  in  tli€  said 
offices  now  in  the  Rolu  Yard,  or  i^[KHI  or  near 
the  sites  thereof,  or  in  some  other  convenient 
places.    (Sect.  3.)  .  ..      .       .j 

Prorided  that  it  shall  be  lawfiil  for  the  said 
Commissioners  of  her  Majesty's  woods,  forestj, 
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land  revennes,  works,  and  bnildings,  by  the 
direction  of  the  Lord  High  Treasurer  or  any 
three  of  the  commissioners  of  her  Majesty's 
Treasury  for  the  time  being,  at  any  time  or 
times  hereafter  to  appropriate  any  part  or 
parts  which  they  may  think  proper  of  the  mes- 
suages, buildings,  ground,  ana  hereditaments 
now  called  the  Kolfi  Estate  to  or  for  the  pur- 
poses of  any  of  the  Cmtrti  of  any  of  the  judges 
of  the  Court  of  Chancery,  or  of  any  Courts  of 
Lttw^  or  Equity  or  Bantiruptey,  or  of  any  office 
or  ofices  belonging  to  or  connected  with  the 
busmess  of  any  such  Court  or  Courts,  or  for  a 
dfpositor^  of  the  records  of  the  Court  of  Chan- 
cery, which  are  now  accustomed  to  be  kept  in 
the  said  Rolls  Chapel,  or  of  any  other  records 
of  any  other  of  her  Majesty's  Courts  of  Law  or 

auity,  or  other  public  records,  or  for  any 
ler  public  purpose  connected  with  the  ad- 
ministration  of  justice,  or  the  custody  or  pre- 
aervation  of  records  or  documents,  and  for 
such  purpose  or  purposes  or  any  of  them  to 
cause  any  building  or  buildings  thereon  to  be 
altered  or  pulled  down,  or  any  building  or 
buildings  to  be  erected  thereon.    (Sect.  4.) 

Separate  account  to  be  kept  of  monies  re- 
ceiTed  and  paid  under  this  act.    (Sect.  5.) 

Sale  of  stock  for  paying  expences  of  act  and 
other  costs,  and  residue  thereof  to  form  part 
of  consolidated  fund.    (Sect.  6.) 

Ancient  payments  of  45/.  7'.  6(/.  out  of  the 
hanaper  to  cease.    (Sect.  7-) 

Repeal  of  provision  in  23  G.  2.  c.  25,  direct- 
ing tne  payment  of  1200/.  by  the  clerk  of  the 
hanaper  to  the  Master  of  the  Rolls.  (Sect.  8.) 

That  from  and  after  the  passing  of  this  act 
the  fee  or  part  of  a  fee  received  by  the  Master 
of  the  Rolls  for  the  time  being  from  the  regis- 
trars  of  the  said  Court  of  Chancery  out  of  the 
feea  received  by  them  upon  every  decree  or 
dismission,  shall  no  longer  be  received  or  be 
payable  to  the  use  of  the  Master  of  the  Rolls, 
or  be  received  or  payable  to  the  said  registrars 
from  the  person  or  persons  by  whom  such  fees 
are  j^yable  to  them ;  and  also  that  the  said  fee 
received  by  or  paid  to  the  use  of  the  Master  of 
the  Rolls  upon  the  admission  of  any  sworn 
clerk,  and  the  said  fee  received  by  or  paid  to 
the  use  of  the  Master  of  the  Rolls  for  aUowing 
a  Marshalsea  court  writ  or  warrant  to  be  exe- 
cuted within  the  liberty  of  the  Rolls  as  herein- 
before is  mentioned,  shall  no  longer  be  recuved 
or  payable.    (Sect.  9.) 

An  other  fees  to  be  paid  into  the  Exchequer. 
(Sect.  10.) 

Repeal  of  provision  in  6  G.  4,  c.  84.  as  to 
aalary  of  the  Master  of  the  Rolls.    (Sect,  i  1 .) 

A  salary  of  7000/.  to  be  paid  to  the  Master 
of  the  Rolls  in  lieu  of  fees.     (Sect.  1 2.) 

A  salary  of  225/.  to  be  paid  to  the  preacher, 
reader,  and  clerk  at  the  rolls  chapel  in  such 
proportions  as  the  Master  of  the  Rolki  shall 
direel.    (Sect.  13.) 

The  Master  of  the  Rolls  to  have  the  same 
power  of  appointing  officers  as  he  now  exer- 
eiaes,  except  the  Receiver  of  the  Rolls  rents. 
Sect.  14« 


By  the  3  &  4  W.  4,  c.  74,  s.  33,  when  the 
protector  of  a  settlement  shall  be  a  lunatic 
or  person  of  unsound  mind,  the  Lord  Chan- 
cellor shall  be  the  protector. 

Under  this  section,  it  is  for  the  Lord 
Chancellor  to  consider  whether  he  will 
give  his  consent,  as  such  protector,  to  any 
disposition  under  the  act;  and  it  would 
seem  that  his  Lordship  will  consider  him- 
self as  standing  in  the  situation  in  whieh 
the  lunatic  would  stand  if  he  were  sane. 

In  the  case  In  re  Blewitt,*^  the  object  was 
to  bar  the  remainders,  which  had  been 
limited  to  collateral  relations,  and  the  ap- 
plication was  refused  by  Lord  Brougham^  C. 
In  Grant  v.  Yea,  im  re  Yea,^  the  object  waa 
to  make  a  provision  for  one  of  the  lunatic's 
family,  his  son,  and  Lord  Brougham  thought 
that  a  fit  case  for  his  concurrence  as  pro- 
tector. 

In  a  very  late  case,  the  lunatic  was 
tenant  for  life  under  a  will,  with  remain- 
der to  his  children;  and,  subject  thereto* 
the  estate  was  limited  in  remainder  to  his 
brothers  and  sisters  in  tail,  with  an  ultimate 
remainder  to  the  right  heirs  of  the  testator. 
He  had  no  children,  and  was  not  married. 
The  eldest  son  of  the  testator  and  eldest 
brother  of  the  lunatic  was  the  heir  at  law 
of  the  testator  by  whose  will  the  property 
was  settled,  and  he  had  a  remainder  in  tail 
in  one-sixth,  with  the  ultimate  remainder 
in  fee  in  the  entirety.  An  application  waa 
made  by  the  husband  of  one  of  tiie  daughters 
of  the  testator,  who  was  entitied,  in  default  of 
issue  of  the  lunatic,  to  an  estate  tail  in  one- 
sixth,  praying  the  Lord  Chancellor  to  con- 
sent, on  behalf  of  the  lunatic  tenant  for 
life,  to  a  deed,  the  object  of  which  waa  to 
bar  the  issue  of  that  daughter,  and  to  de- 
stroy the  remainder  to  tiie  heirs  of  the 
settlor,  in  order  to  give  this  share  of  the 
property  to  the  husband  and  wife  to  dispose 
of  as  they  pleased.  Lord  Cottenkmn,  C, 
refused  the  applicatioQ.<^ 


•  3  Myl.  &  K.  260.        b  3  MyL  &  K.  245. 
e  In  re  Newman,  2  Myl.  &  C.  112. 
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PRACTICAL  POINTS   OF  GENERAL 
INTEREST. 


THE    RIGHTS   OF  A  MOTHER    AS   TO   HER 
CHILDREN. 

In  our  last  volume,  (13  L.  O.,  p.  98 J  we 
considered  the  rights  of  a  mother  as  to  her 
children,  and  more  particularly  with  reference 
to  the  case  of  Rejf  v.  Greenhill,  6  Nev.  &  M. 
244,  and  4  Adol.  &  £.  624 .  The  last  mentioned 
reporters  have  added  notes  of  two  other  cases 
relating  to  the  same  si^iiject  which  we  shall 
give.  See  the  bill  of  Mr.  Serjeant  Talfourd, 
relating  to  the  custody  of  infants,  ante,  p.  23, 
which  will  be  brought  forward  next  session. 

In  Michaelmas  vacation,  1817*  Lord  Eiien- 
borottgh  issued  a  summons,  at  the  instance  of 
William  Augustus  Dobltyn,  calling  upon  Maria 
Philippa  Dobbyn,  his  wife,  to  shew  cause  why 
a  wnt  of  habeas  corpus  should  not  issue  to 
bring  before  him  the  body  of  Philippa  Dobbyn, 
their  daughter,  aged  six  years,  for  the  purpose 
of  her  being  delivered  over  to  the  father.  The 
summons  was  attended  before  Mr.  Justice 
Holroyd,  who  ordered  the  writ  to  issue.  The 
defendant  having  neglected  to  make  anv  return 
to  the  writ.  Lord  Elienborov^h  issued  his  war- 
rant pursuant  to  the  stat.  56  G.  3,  c.  UK),  to 
apprehend  the  defendant,  in  order  that  she 
might  find  bail  for  her  appearance  in  the  Court 
of  King's  Bench  on  the  first  day  of  the  folio  ty- 
ing Hilary  Term  to  answer  the  contempt.  She 
was  apprehended  under  the  warrant,  and  en- 
tered mto  a  recognizance  to  appear  accord- 
ingly. On  the  first  day  of  Hilary  Term  she 
appeared  in  Court,  and  was  asked  whether  she 
would  undertake  to  appear  before  a  judge  at 
chambers,  and  bring  the  said  Philippa  Dobbyn 
with  her,  which  she  declined  to  do;  whereupon 
she  was  examined  upon  interrogatories,  and 
reported  in  contempt.  The  reasons  alleged  by 
her  for  not  giving  op  the  child  were,  that  the 
time  of  the  father  was  principally  devoted  to 
the  gaming  table,  and  the  society  of  women  of 
infamous  character ;  that  he,  having  attempted 
the  life  of  the  defendant,  was  likely  to  do  the 
same  to  the  child ;  and  that  he  was  of  a  brutal 
disposition  ;  that  he  had  beat  defendant  with  a 
stick,  and  desirc^d  the  woman  with  whom  she 
lived  to  turn  her  out  of  doors,  declaring  she 
was  not  his  wife,  but  his  discarded  mistress ; 
that  on  one  occasion,  on  his  returning  from  the 

Saming  table  in  a  dreadful  temper,  he  accused 
le  defendant  of  inconstancy ;  she  protested 
her  innocence,  but  nevertheless  he  nearly 
strangled  the  defendant,  and  inflicted  on  her 
several  violent  blows,  and  exclaimed  "  she  wan 
dead,  he  had  murdered  her;*'  that  she  exhibited 
articles  of  the  peace  against  him»  and  he  was 
bound  over  to  keep  the  peace  in  2000/.;  that 
be  endeavoured  to  procure  a  divorce,  but  could 
not  succeed,  though  she  did  not  oppose  it; 
that,  although  he  could  see  the  child  whenever 


he  wished  it,  he  had  only  sent  for  her  twice 
within  the  last  three  years  and  a  half,  when  she 
was  immediately  sent;  that  she  believed  his 
only  motive  in  claiming  the  child  was  a  wish  to 
give  her,  Mrs.  Dobbyn,  pain,  and  not  alTection 
to  the  child.  Easter  Term,  1818.— The  de- 
fendant  was  examined  upon  inierrogatories 
and  reported  in  contempt.  By  consent,  sentence 
was  postponed  till  the  next  term.  And  it  was 
referred  to  Mr.  Taunton  to  determine  in  whose 
custody  Philippa  Dolibyn  should  be  placed,  or 
remain  for  tne  present  to  abide  bis  further 
order.  And  it  was  also  referred  to  Mr.  Taunton 
to  inquire  into  all  matters  in  difference  between 
the  prosecutor  and  the  defendant,  touching  the 
said  Philippa  Dobbyn,  and  to  determine  in 
whose  custody  the  said  Philippa  Dobbyn  should 
be  permanently  placed,  and  to  regiilate  the 
access  to  be  had  by  the  prosecutor  and  de- 
fendant to  the  said  Philippa  Dobbyn,  if  he 
should  adjudge  it  proper  that  both  parents 
should  have  such  access.  And  to  make  such 
further  order  respecting  her  as  he  should  think 
fit,  the  prosecutor  and  defendant  uuderiakiojT 
(by  the  rule)  to  pay  obedience  to  such  orders. 
Rex  V.  Dobbyn,  4  A.  &  E.  644.  Hilary  Terra, 
1S29. — Wife  and  child,  daughter  of  three  years 
old,  brought  up  by  habeas  corpus  sued  out  by 
the  husband ;  the  wife  was  asked  if  she  tvas 
under  any  restraint;  and  she  was  told  she  was 
at  liberty  to  go  where  she  pleased;  and  it  was 
referred  to  tlie  Master  to  determine  at  what 
time  and  in  what  manner,  and  under  what  cir- 
cumstances, the  father  should  have  access  to 
the  daughter ;  she  in  the  mean  tim(*  to  remain 
with  the  mother.  Rea  v.  H^Uson,  4  A.  &  E.  645. 


CHANGES  IN  THE  LAW  IN  THE 
LAST  SESSION  OP  PARLIAMENT, 
1837. 

No.  V. 


1  Vict.  cap.  69. 

This  is  emituled  '*  An  Act  to  amend  an  Act 
for  the  Commutation  of  Tithes  in  England  and  . 
Wales,"  and  passed  16th  July,  1837. 

Apportionments  and  agreements  may  becon^ 
firmed,  although  the  commhsinners  are  not 
satisfied  of  the  accuracy  of  the  maps. — it  re- 
cites that  an  act  was  passed  in  the  seventh 
year  of  the  reign  of  his  late  Majesty  King 
William  the  Fourth,  intituled  "  An  Act  for 
the  Commutation  of  Tithes  in  England  and 
Wales  ;"  and  it  is  expedient  to  amend  the  said 
act  in  certain  respects :  and  it  is  enacted  that 
the  tithe  commissioners  for  Eufrland  and 
H^ales  shall  have  power,  if  they  shall  think  fit, 
to  confirm  under  their  bandit  and  seal  any 
instrument  of  voluntary  apportionment,  and 
also  any  agreement  for  givmg  land  instead  of 
tithes,  made  according  to  the  provisions  of  the 
said  act,  to  which  shall  be  annexed  a  map  or 
plan  agreed  t(i  be  adopted  by  a  parochial  meet- 
mg,  althou);h  they  shall  not  be  satisfied  of  the 
accuracy  of  such  map  or  plan,  or  that  the 
several  quantities  of  laud  s^cified  in  such 
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apportionment  or  af^rreeroent  are  therein  tmly 
stated ;  but  no  recital  of  quantity  or  adinea- 
surement  of  land,  nor  any  map  or  plan  annexed 
to  any  such  confirmed  apportionment  ora^ee- 
ment,  nor  any  copy  thereof,  shall  be  deemed 
endence  of  the  quantity  of  land  referred  to 
therein,  or  of  the  accuracy  of  such  map  or 
plan,  unless  the  said  map  or  plan,  as  well  as 
the  instrument  of  apportionment  or  agreement, 
shall  be  signed  b^  the  commissioners  and 
sealed  with  their  official  seal :  Provided  always, 
that  the  commissioners,  in  case  they  shall  con- 
firm such  voluntary  apportionment  or  agree- 
ment, but  shall  not  think  proper  to  seal  such 
map  or  plan,  shall  certify  under  their  hands 
upon  some  part  of  such  map  or  plan  that  the 
same  is  the  map  or  plan  referred  to  in  such 
voluntary  apportionment  or  agreement,  as  the 
case  may  be,  which  certificate  shall  be  received 
as  evidence  of  that  fact.  (s.  1 .) 

For  determining  parochial  boundaries, — ^That 
two  thirds  in  value  of  the  owners  of  the  lands 
in  any  parish  or  district  of  which  the  tithes 
are  to  he  commuted,  and  respecting  the  boun- 
daries of  which  any  dispute  or  doubt  shall 
arise,  may,  by  writing  under  their  hands  or  the 
hands  of' their  agents,  signed  at  a  parochial 
meeting  called  for  that  purpose  according  to 
the  provisions  of  the  said  act  in  the  case  of  a 
parochial  meeting  for  making  a  voluntary 
agreement  for  the  commutation  of  the  tithes 
of  a  pariah,  signify  their  request  to  the  tithe 
commissioners  that  the  said  commissioners 
should  inquire  into  and  settle  such  boundaries ; 
and  thereupon  the  said  commissioners,  or  any 
assistant  commissioner  specially  appointed  un- 
der their  hands  and  seal  for  that  purpose,  shall, 
by  examination  of  witnesses  upon  oath  (which 
oath  the  said  commissioners  or  assistant  com- 
missioner are  and  is  hereby  empowered  to  ad- 
minister), and  also  using  any  other  powers 
contained  in  the  said  act,  and  by  such  other 
legal  wa^s  and  means  as  they  or  he  shall  think 
proper,  mquire  into,  ascertain,  and  set  out  the 
boundaries  of  that  parish  or  district :  Provided 
always,  that  such  commissioners  or  assistant 
-commissioner  (before  they  or  he  proceed  to 
set  out  the  boundaries  of  such  parish  or  district) 
shall  give  public  notice  of  their  or  his  intention, 
by  writing  under  their  or  his  hands  or  hand, 
to  be  affixed  on  the  most  public  doors  of  the 
churches  of  that  parish  or  district,  and  of  every 
parish  and  district  thereunto  adjoining,  and 
also  by  advertisement  to  be  inserted  in  some 
newspaper  circulated  in  the  county  in  which 
such  parish  or  district  is  situated,  and  also  by 
writing  to  be  delivered  to  or  left  ten  days  at 
least  before  the  time  of  setting  out  such  boun- 
daries at  the  last  or  usual  place  of  abode  of  the 
respective  land  owners,  or  the  respective 
stents  of  9uch  land  owners,  through  or  abut- 
tuig  upon  whose  lands  the  boundaries  of  such 
parish  or  district  are  supposed  to  pass ;  and 
such  commissioners  or  assistant  commissioner 
shall,  within  one  mouth  after  ascertuning  and 
setting  out  the  boundaries,  publish  the  same 
by  causing  a  description  thereof  in  writing  to 
be  delivered  to  or  left  at  the  place  of  abode  of 
one  of  the  churchwardens  or  overseers  of  the 


poor  of  the  parish  or  district  of  which  the 
boundary  shall  be  so  set  out,  and  of  every 
parish  or  district  thereunto  adjoining,  and 
also  of  every  land  owner  or  his  agent  through 
or  abutting  upon  whose  lands  the  boundary  so 
set  out  shall  pass.  (s.  2.) 

Judg'ment  of  Commimoners  respecting^ 
boundaries  may  be  removed  by  certiorari. — ^That 
any  person  interested  in  the  judgment  or  de- 
termination of  the  said  commissioners  or  as- 
sistant commissioner  respecting  the  said 
boundaries,  who  shall  be  dissatisfied  with  such 
determination,  may  within  six  calendar  months 
next  after  the  publication  of  the  said  bound- 
aries, by  delivering  or  leaving  such  description 
as  aforesaid,  move  the  Court  of  Queen's  Bench 
to  remove  the  said  judgment  by  certiorari  into 
the  said  Court,  the  party  making  such  appli- 
tion  giving  eight  days  notice  of  such  applica- 
tion, and  of  the  matter  and  ground  thereof,  in 
writing,  to  the  said  commissioners ;  and  the 
decision  of  the  said  commissioners  or  assistant 
commissioner,  or,  in  case  of  removal  as  afore- 
said, the  decision  of  the  said  Court  therein, 
shall  be  final  and  conclusive,  as  to  the  bounda- 
ries of  such  parish  or  district,  for  all  purposes 
whatsoever;  and  after  the  expiration  of  the 
said  term  of  six  calendar  months,  the  judgment 
shall  not  be  removed  or  removeable  hy  cer^ 
tiorari  or  any  other  writ  or  process  whatsoever 
into  any  of  her  Majesty's  Courts  of  Record  at 
fTestminster  or  elsewhere ;  and  no  certiorari 
shall  be  allowed  to  remove  any  such  judgment 
unless  the  party  prosecuting  the  certiorari 
shall  before  allowance  tbereotenter  into  a  re- 
cognizance before  one  of  the  justices  of  the 
said  Court,  in  the  sum  of  fifty  pounds,  with 
condition  to  prosecute  the  same  without  wilful 
delay,  and  to  pay  to  the  said  commissioners 
their  full  costs  and  charges  within  one  calendar 
month  after  the  judgment  shall  be  confirmed, 
to  be  taxed  according  to  the  custom  of  the 
Court.  Cs.3.) 

The  apportionment  need  not  contain  the 
several  amounts  of  corn  charged  on  each  estate,'^ 
That  it  shall  not  be  necessary  to  state  in  any 
instrument  of  apportionment  the  several  quan- 
ties  of  wheat,  barley,  and  oats  charged  upon  the 
estate  of  any  land  owner,  or  upon  any  portion 
of  such  estate  included  in  such  apportionment ; 
provided  that  the  whole  sum  agreed  or  awarded 
to  be  paid  by  way  of  rent-char^e  instead  of  the 
tithes  ef  the  whoie  parish  or  district  be  therein 
stated,  and  the  whole  number  of  bushels  of 
wheat,  barley,  and  oats  ascertained  to  be  the 
fixed  quantity  of  com  of  which  the  variable 
value  IS  to  be  paid  in  money  by  way  of  rent- 
charge,  and  also  the  several  sums  of  money 
which  were  at  the  time  of  the  confirmation  of 
the  jipportionment  of  equal  value  with  the 
quantities  of  wheat,  barley,  and  oats  appor- 
tioned on  each  estate  or  each  separate  portion 
thereof,  according  to  the  provisions  of  toe  said 
act,  be  also  stated  therein,  (s.  4.) 

Particulars  of  land  not  necessary  to  be  stated 
in  instruments  of  voluntary  apportionments,  if 
three-fourths  of  the  land  owners  so  request, — 
That  it  shall  not  be  necessary  to  state  iu  any 
instrument  of  voluntary  apportionment  made 
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in  consequence  of  a  parochial  a((reeraent, 
whether  the  several  Jands  are  then  cultivated 
as  arable,  meadow,  or  pasture  land,  or  as  wood 
land,  common  land,  or  howsoever  otherwise, 
nor  to  state  the  amount  charged  on  the  several 
doses  of  every  individual  land  owner,  if  three- 
fourths  of  the  land  owners  interested  in  the 
•aid  apportionment  shall  by  some  writing  under 
their  hands  request  the  commissioners  to  direct 
that  such  statements  be  omitted,  (s.  5.) 

fThen  only  one  land  owner,  no  draft  of  vp* 
portionment  nor  meeting  for  uftjecthns  neces- 
«ar^.— That  it  shall  not  be  necessary  for  the 
commissioners  to  send  a  copy  of  any  draft  of 
voluntary  apportionment  made  in  consequence 
of  a  parochial  agreement  for  the  inspection  of* 
any  parties,  nor  to  hold  any  meeting  to  hear 
any  objection  thereto,  when  one  land  owner 
ahall  be  seised,  either  in  fee  simple  or  fee  tail, 
of  the  whole  of  the  lands  that  are  not  glebe 
lands  in  such  parish,  (s.  6,) 

Prieee  at  which  e»*nverthn  from  money  into 
corn  is  to  be  made. — That  the  prices  at  which 
the  conversion  from  money  into  corn  is  to  be 
made,  at  the  time  of  the  confirmation  of  each 
apportionment,  accordinf?  to  the  provisions  of 
the  said  act,  are  seven  shiliiop  and  one  farthing 
for  a  bushel  of  wheat,  three  bhillings  and  eleven- 
pence halfpenny  for  a  bushel  of  barley,  and  two 
shillings  and  nine-pence  for  a  bushel  of  oats. 
18.  7.) 

For  the  useeument  and  recovery  of  rates. — 
That  all  rates  and  charges  to  which  any  rent- 
charge  payable  in  lien  of  tithes  shall  be  liable 
may  be  assessed  upon  the  owner  of  the  rent- 
charge,  and  the  whole  or  any  part  thereof  may 
be  recovered  from  any  one  or  more  of  the 
occupiers  of  the  lands  out  of  which  such  rent- 
charge  shall  issue,  in  case  the  same  shall  not 
be  sooner  paid  by  the  owner  of  the  rent- charge 
upon  whom  the  same  shall  be  assessed,  in  like 
manner  as  any  poor-rate  assessed  on  such  oc- 
cupier or  occupiers  in  respect  of  such  lands 
nay  be  recovered,  upon  giving  to  such  occupier 
twenty-one  days  notice  m  writing  previous  to 
any  one  of  the  half-vearly  days  of  payment  of 
the  rent-charge,  and  the  collector's  receipt  for 
the  payment  of  such  rates  and  charges,  or  of 
any  part  thereof,  shall  be  received  in  satisfac- 
tion of  so  much  of  the  rent-charge  by  the 
owner  thereof;  but  no  occupier  shall  be  liable 
to  pay  at  any  one  time,  in  respect  of  such  rates 
ana  charges,  any  greater  sum  than  the  rent- 
charge  payable  in  respect  of  the  lands  occupied 
by  him  in  the  same  parish  shall  amount  to  for 
the  current  half  year  in  which  such  notice  shall 
have  been  given,  fs.  8.) 

For  determining  the  lands  chargeable  with 
r^nz-^Affr^tf.— That  in  all  cases  where  the  same 
person  or  body  politic  is  not  entitled  to  the 
perception  of  the  whole  of  the  tithes  of  any 
parish,  and  the  liability  of  the  lands  to  the  pay- 
ment of  tithes  is  not  m  dispute,  but  the  lands 
out  of  which  each  tithe  owner  is  entitled  to  the 
perception  of  his  portion  or  parcel  of  tithes  are 
not  well  defined,  and  also  in  all  cases  where 
such  lands  lie  dispersedly  throughout  the  parish, 
it  shall  be  lawful,  at  any  time  before  the  con- 
firmation of  any  apportionment  under  the  pro- 


visions of  the  said  act,  for  the  land  owners  and 
tithe  owners  having  any  interest  in  such  lands 
or  tithes  (with  the  consent  of  the  diocesan  and 
of  the  patron  of  the  living  whenever  tidies  pay- 
able to  any  spiritual  person  in  right  of  hn 
benefice  are  in  queation),  to  agree,  or  for  the 
tithe  commissioners  to  determine,  in  case  ibe 
commutation  shall  have  been  made  by  their 
award,  that  the  several  rent-charges  which  shall 
be  made  payable  in  lieu  of  tithes  to  each  of  the 
tithe  owners  respectively  shall  be  fixed  and  ap- 
portioned upon  such  paiticular  lands  as  to  them 
shall  seem  convenient,  so  that  no  lands  are 
charged  with  more  than  their  due  proportion  of 
rent- charge,  when  the  determination  shall  be 
by  the  compulsory  award  of  the  commisatonersi 
and  every  agreement  or  determination  to  that 
effect,  when  confirmed  by  the  tithe  commis- 
sioners, shall  be  binding  upon  and  conclusive 
against  all  persons  and  bodies  politic,  notwith- 
standing any  doubt  as  to  the  identttv  of  the 
lands  out  of  which  the  tithes  originally  iaaned 
in  lieu  whereof  such  distinct  rent-cfaargea  are 
made  payable,  (s.  9.) 

Profusion  for  the  perittd  intervening  betsreen 
the  end  of  former  compositions  and  the  commum 
iation. — That  with  the  first  payment  of  rent 
charge  under  any  agreement  fx>r  the  commuta- 
tion of  tithes  shall  also  be  paid  any  sum  which 
shall  be  agreed  to  be  paid  in  consideration  c^ 
the  time  (if  any)  which  may  intenrene  between 
the  termination  of  any  previoua  agreement  or 
composition  for  the  payment  of  tithe  and  the 
time  at  which,  by  the  said  agreement  for  com- 
mutation, the  lands  shall  lie  discharged  from 
the  payment  of  tithe,  regard  being  had  to  the 
whole  annual  amount  ofrent  charge  agreed  to 
be  paid,  and  to  the  other  circumstanceaof  each 
case.  (s.  10.) 

Parties  to  a  parochial  agreement  may  fig 
when  it  shall  begin  to  operate. — ^That  the  parties 
to  a  parochial  agreement  may  agree  thereby, 
or  by  any  supplemental  agreement  made  aod 
confirmed  in  hke  manner,  that  the  landa  in- 
cluded in  the  said  agreement  shall  be  dis- 
charged from  the  payment  of  tithes  (except  as 
excepted  in  the  said  act)  from  the  first  day  of 
January  next  preceding,  or  from  the  firat  day 
of  April,  or  first  day  of  July,  or  first  day  of 
October  preceding  or  following  the  confirma- 
tion of  the  apportionment,  instead  of  the  first 
day  of  January  next  following  the  confirma. 
tion  :  Providea  always,  that  in  every  case  the 
first  payment  of  rent  charge  shall  be  made  and 
recoverable  by  the  means  provided  in  the  said 
act,  on  the  expiration  of  six  calendar  months 
from  the  time  from  which  such  lands  are  dis- 
charged from  the  payment  of  tithes,  (s.  II.) 

Deeds  not  chargeable  with  stamp  dttty.^^ 
That  no  deed  or  declaration  authorized  by  the 
said  act  for  the  commutation,  release,  or  mer- 
ger of  tithes  shall  be  chargeable  with  any  atamp 
duty,  (s.  12.) 

Assistant  Commissioner  may  be  swarm  before 
two  Justices  or  a  Master  in  Chancery.'^ThtLt 
any  assistant  commissioner  appointed  to  assist 
in  carrying  the  said  act  into  execution,  may 
take  the  oath  required  of  him  by  the  said  act 
before  any  two  justices  fo^ihe  couulf,  riding. 
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dinuoii,  liberty*  or  jurudlction  wherein  such 
auistant  commissioDer  shall  be  resident  at  the 
time  of  his  appointment,  or  before  a  master 
extraordinary  in  her  Migesty's  Hi^h  Court  of 
Chancery ;  and  every  such  oath  so  taken  shall 
be  as  valid  and  effectual  as  if  the  same  had 
been  taken  before  one  of  the  Judi^es  of  her 
Majesty's  Court  of  Queen's  Bench  or  Common 
Pleas  or  one  of  the  Barons  of  the  Court  of 
Exchequer,  (s.  13.) 

This  act  to  be  taken  as  part  0/6  ^  7  /T.  4, 
c,  71.— That  this  act  shall  be  Uken  to  be  a 
part  of  the  said  act  for  the  commutation  of 
tithea  in  England  and  Wales,  (s.  14.) 


NOTICES  OF  NEW  BOOKS. 


Copyhold  and  Court-Keeping  Practice  i  with 
nearly  Two  Hundred  Precedents,  and  the 
Ad  for  Amendment  of  the  Laws  with  respect 
to  fFitls :  intended  not  only  for  use  in  the 
Office  of  the  more  experienced  Practitioner, 
but  simplified  in  such  a  manner  as  to  enable  a 
Town  or  Country  Solicitor,  previously  un- 
neguainted  with  Copyhold  or  Court-Keeping 
Prtwtice,  to  transact  with  ease  all  the  General 
Business  in  Admissions;  Purchases  and  Sales; 
Mortgages;  Annuities;  Leases;  Deeds  for 
Benefit  of  Creditors;  Bankruptcy  and  Insol- 
vency ;  WHls,  Partitions,  and  Enfranchise- 
ments;  Court-Keeping;  Adjustment  of  Fines, 
Fees,  4rc.  ^fc.  By  RoUa  Rouse,  of  the  Mid- 
die  Temple,  Esq.  London:  Published  for 
the  Proprietors  of  •*  The  Lef^al  Observer," 
By  Richards  &  Co.    1837. 

Trs  general  nature  of  this  work  ia  de- 
scribed  in  the  title-page  above  transcribed. 
On  the  Law  of  Copyholds,  the  profession 
poaseaaes  works  of  great  value  and  excel- 
lence ;  but  the  Practice  in  that  department 
of  legal  buainese  appears  to  have  been 
almoat  entirely  neglected,  and  a  work  like 
the  present  was  much  needed  by  the  pro- 
fession.  We  think  Mr.  Rouse  has  ably 
supplied  the  deficiency.  He  states  the  Prac- 
tice £rom  extensive  personal  experience, 
and  baa  produced  a  very  useful,  and,  in  a 
considerable  degree,  an  original  work.  Hia 
Instructions  to  the  Practitioner  are  clear 
and  full,  and  comprehend  every  kind  of 
transaction,  whether  of  the  Copyholder  or 
the  Lord  of  the  Manor.  The  Forms  are 
also  equally  extensive  and  complete;  and 
the  work  is  in  all  respects  skilfully  and  con- 
veniently arranged,  and  displays  great  care 
and  judgment  in  its  composition. 

Mr.  Rouse,  in  his  prefiice,  states  that — 

"  A  work  on  practice  is  useful  to  t^vo  classes 
of  professional  men : — to  the  experienced,  in 


lessening  fatigue,  by  allowing  business  to  be 
transacted  by  clerks,  which  would  otherwise- 
require  personal  attention,  and  by  facilitating 
the  instruction  of  articled  clerks ;  and  on  the 
other  hand,  to  practitioners  having  attention 
but  seldom  drawn  to  any  particular  branch  of 
practice,  a  work  on  that  branch  will  be  useful 
m  affording  the  means  of  transacting  any  busi« 
ness  connected  with  it,  easily  ana  accurate- 
ly- 

"  The  present  treatise  has  been  prppared 
under  the  belief  that  copyhold  and  court-keep- 
ing practice  is  most  peculiarly  within  the  prin« 
ciple  of  the  above  ooservation ;  and  that  me- 
thodising and  simplifying  the  practice,  and 
embodying  a  full  collection  or  precedents, 
would  not  only  be  found  useful  in  business, 
but  would  dispel  the  prejudice  which  has  long 
existed  in  the  minds  of  many  professional  men, 
that  copyhold  practice  is  ot  a  complicated  na- 
ture, and  cannot  be  understood  without  long 
study. 

"Th|s  object  has  been  to  treat  of  each 
branch  of  practice  in  such  a  manner  that  re- 
ference need  only  be  made  to  the  part  express- 
ly relating  to  the  point  requiring  attention ; 
and  such  reference  will  at  once  give  the  prac- 
tice generally,  each  step  to  be  taken  according 
to  its  order  and  reference  bjr  a  number  to  the 
precedents  in  the  Appendix.  The  plan  of 
sections  has  also  been  adopted  throughout  the 
work,  as  affording  much  greater  faciUty  of  re- 
ference than  when  merely  given  generally,  or 
even  if  given  by  pages.  A  subdivision  of'^such 
of  the  precedents  as  may  be  sometimes  only 
wanted  m  part  is  also  ^ven,  and  will  be  found 
servicable  m  instructmg  clerks  to  draw  the 
more  special  documents  or  courts. 

"  The  following  example  will  show  the  ad- 
vantages of  the .  system  adopted. — Suppose  a 
solicitor,  preriously  unacquainted  witn  copy- 
hold practice,  to^  receive  instructions  to  act 
on  behalf  of  an  intended  purchaser :  he  has 
merely  to  refer  to  the  head  "  purchase  "  and 
he  win  find  under  that  head  and  the  parts  of 
the  Appendix  referred  to  in  it,  aU  the  practice 
and  forms;  comprising  suggestions  prerious 
to  the  contract ;  the  terms  and  form  of  con« 
tract ;  the  abstract,  its  examination  and  suf- 
ficiency ;  requisitions  on  title ;  preparing  and 
completing  conveyance ;  obtainmj^  admission, 
and  adjusting  the  steward's  fees ;  with  forms  of 
agreements,  notices,  conveyances,  &c.  The 
same  observation  applies  to  mortgages,  leases, 
&c.  ^c< 

"  In  like  manner  all  the  information  in 
Court-keeping  will  be  found  under  that  head, 
with  a  full  collection  of  forms ;  so  that  a  pro- 
fessional man,  without  harin^  previously  turn- 
ed his  attention  to  the  subject,  maybe  en- 
abled on  obtaining  a  stewardship,  to  transact 
the  business,  make  out  his  bills  of  fees,  and 
enter  his  courts,  with  the  ease  and  correctness 
of  the  more  experienced  practitioner. 

"  The  experienced  Court-keeper  will  also  be 
enabled  by  mere  reference  to  numbers  of  sec- 
tions, and  the  addition  of  a  few  words,  to  give 
such  instructions  to  his  clerk  that  aU  general 
business  of  the  court  may  be  transacted,  with- 

Digitized  by  VjOOQIC 


272 


Ihiiees  rfNtw  Books. ^  On  Legal  SxamumHem  thmmn. 


out  hb  beinur  obli^r^d  to  give  his  personal  at- 
tention, except  to  the  mere  examination  of  the 
draft  and  entries;  and  he  will  also  possess 
greatly  increased  ftMcilities  in  roakinff  his  ai  tided 
clerks  acquainted  systematically  with€opyhold 
and  Conrt-keeping  practice. 

**  Very  great  care  has  been  taken  in  sdec- 
ing  the  precedents  ;  and  many  points  are  sug- 
gested both  as  to  the  practice  and  forms,  which 
nave  never  been  given  in  any  work  hitherto 
published  on  copyholds,  and  which  are  also, 
many  of  them,  applicable  to  freehold  prac- 
tice. 

'*  The  rule  for  value  of  copyhold  enfranchise- 
ments has  never  before  been  published ;  and 
attention  is  particulary  directed  to  the  sugges- 
tions on  purchase  contracts,  the  forms  of  such 
contracts;  the  practical  suggestions  on  ab- 
stracts, requisitions,  and  replies ;  the  peculiar 
arrangement  of  the  conveyancing  forms ;  the 
suggestions  connected  with  mortgage  securities, 
ana  the  more  special  forms;  the  forms  and 
points  as  to  trusts  for  creditors,  bankruptcy, 
and  insolvency:  the  providing  for  sale  of 
copyholds  under  a  will ;  the  mode  of  obttuning 
partition ;  the  enfranchisement  contracts ;  the 
arrangement  of  court-keeping  business,  and 
forms  of  entries ;  and  especially  to  the  parts 
relating  to  steward's  fees. 

"  A  full  analysis  of  the  contents  has  also 
been  given,  with  a  view  to  turn  the  attention 
more  immedinteiy  to  the  particular  points  on 
which  information  is  desired;  and  through- 
out the  work  every  care  has  been  taken  to 
combine  methodical  arrangement  with  prac- 
tical suggestions,  and  precedents  drawn  from 
drafts  in  actual  practice." 


ON  LEGAL  EXAMINATION 
HONOURS. 


To  the  Editor  of  the  Lrgnl  O&aerver. 
Sir, 

W.  A.,  who  appears  to  be  the  leader  of  those 
who  are  not  content  with  the  honour  of  being 
made  attorneys  through  the  qualifying  process 
uf  the  examination,  but  who  must  needs  agitate 
for  some  new  honours,  has,  I  see,  undertsken 
to  answer  my  objections. 

In  attempting  to  answer  my  6rst  reason  he 
does  not  shew  its  error,  but  proposes  a  plan 
which  will,  he  says,  if  carried  into  effect,  ob- 
viate it ;  but  I  still  say  his  plan  will  not  suc- 
cessfully act :  and  I  urge  again  my  reason  that 
where  there  is  not  equal  opportunity  and  ne- 
cessity, there  cannot  be  fair  competition;  unless 
iudeeil,  the  London  clerks  and  country  clerks 
are  divided,  and  compete  among  themselves, 
and  have  two  classes  of  each  of  the  different 
grades,  and  so  make  a  London  optime  and  a 
country  optime ;  but  this  would  be  invidious, 
and  coufine  a  clerk  ever  after  to  the  district 
for  which  he  was  examined  ;  as,  of  course,  no 
one  in  the  country  would  employ  an  attorney 
who  was  only  qualified,  as  his  certificate  shews, 
to  practise  in  London ;  and  vice  versd. 


I  beg  also,  with  deference  to  the  examiners, 
to  say  that  the  rule  of  court  under  which  they 
act,  does  not  authorise  them  to  extend  the  ex- 
amination from  its  intended  purpose  of  ascer- 
tiuning  the  general  fitness  and  capacity  of  the 
applicants  to  act  as  attorneys,  to  a  different 
object, — that  of  granting  different  degrees  of 
sufficiency.  They  are,  I  submit,  not  autho- 
rised to  say  such  are  first  class  lawyers ;  snch 
are  middling  la^vyers ;  and  such  are  ordinary 
lawyers,  and  iust  saved  from  plucking,  and 
if  any  reasonable  man  will  consider,  he  most 
see  tnat  these  proposed  degrees  will  do  no 
good,  but  an  infinity  of  evil.  W.  A.  has  com- 
pared these  to  degrees  at  colleges ;  but  there 
they  have  several  opportunities  of  obtaining 
them :  here  only  one.  Every  person  at  college 
may  in  his  turn  attain  the  highest :  here  he  must 
ever  keep  to  his  degree ;  the  honour  or  dis- 
honour must  cling  to  him  without  hope  of  a 
reversal. 

The  objection  to  my  second  reason  is  per- 
haps as  palpably  erroneous  as  can  be  conceired, 
when  he  says  "that  no  sufficient  distinctkia 
can  exist,*'  and  that  "  good  and  bad,  fit  and 
unfit,  are  heaped  indiscriminately  together." 
This  makes  it  appear  that  the  examinatioDS 
hitherto  have  been  useless  and  nominal ;  that 
questions  have  been  put,  and  that  the  ex- 
aminers have,  contrary  to  their  dnty,  admitted 
the  candidates,  whether  they  were  "  good  or 
bad,  fit  or  unfit."  without  any  distinction :  if 
this  be  the  case,  well  may  there  be  advocates 
for  obtaininc^  degrees ;  but,  on  the  contrary,  if 
the  bad  ana  the  unfit  are  not  admitted— and 
such  I  believe  is  the  case,  for  to  believe  the 
contrary  would  be  to  impute  negligence  and 
breach  of  duty  on  the  examiners — ^then  the 
ground  which  W.  A.  has  taken  is  wrong,  and 
no  further  distinction  is  necessary. 

As  to  W.  A's  objection  to  my' third  reason, 
I  say  it  does  not  apply  in  the  least.  I  hare 
shewn  in  the  former  part  of  my  letter,  the 
difference  between  obtaining  degrees  by  suc- 
cessive examinations  and  those  obtained  at  one 
only,  and  which  can  never  be  enlarged ;  and 
it  appears  to  me,  that  unless  there  are  suc- 
cessive examinations,  in  order  to  let  the  least 
in  degree  obtain  the  highest,  the  system  pro- 
posed by  W.  A.  will  be  very  serious  to  all  who 
study  for  the  law,  inasmuch  as  it  fixes  on  the 
midoling  and  last  degree  a  marked  inieriority, 
and  as  such  will  be  regarded  by  their  clients. 

Upon  summing  up  the  three  several  ob- 
jections of  W.  A,,  I  cannot  discover  any  reason 
for  altering  mv  views,  but  must  say.  the  morel 
consider  his  plan,  the  more  I  feel  opposed  to  it. 
Having  thus  endeavoured  to  support  my  prev- 
ious objections,  I  leave  it  to  the  professMn  to 
take  the  course  they  consider  most  proper; 
and  hope  that  whether  in  my  examination  I  am 
examined  for  de^es  or  not,  the  ultimate  urn 
for  which  I  consider  it  my  duty  to  study  inav 
not  be  unsuccessful,  namely,  to' conduct  my scif 
so  as  to  promote  in  the  best  way  in  my  po^' 
the  interests  of  my  clients  and  the  respectsr 
bility  of  my  profession.  D.  H.  i>. 
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GENERAL   STANDING  ORDERS   OF 
THE  HOUSE  OF  COMMONS, 


Compliance  with  these  Orden  must  be  prwed 
b^e  the  Committee  on  Petitions. 

I.  That  notices  shall  be  p^^n  "^  ^  <^<^^ 
where  application  is  intended  to  be  made 
for  leave  to  hnii%  in  a  bill  included  in  any 
of  the  followin{(  classes  : — 
1st  class.— Bills  for  inclosing,  draining  or  im- 
proving lands ; 
Making  or  altering  a  burial  ground ; 
Building,  enlarging,  repairing  or  maintain- 
ing a  church  or  chapel ; 
Paving,  Lighting,  Watching,  cleansing,  or 

inproving  cities  or  towns ; 
Erecting,  improving,  repairing,  maintaining 
or  regulating  town  halls,  market-places  or 
markets. 
Constituting  any  local  court. 
The  payment  of  any  stipendary  magistrate,  or 

other  public  officer; 
Bills  relating  to  poor  rates,  or  the  munten- 
ance  or  employment  of  the  poor. 
2d  class. — Bills  for  making,  varying,  exten- 
ding or  enlarging  any  public  works,  such 
as  bridges,  turnpike  roads,  cuts,  can&ls, 
reservoirs,  aqueducts,  waterworks,  navi- 
gations,    tunnels,     archways,    railways, 
piers,  ports,  harbours,  ferries  and  docks. 
3d  class. — Bills  relating  to  county  rates,  gaols 
or  houses  of  correction,  or  for  confirming 
or  prolonging  the  term  of  letters  patent, 
or  bills  to  continue  or  amend  any  former 
act  passed  for  any  of  the  purposes  inclu- 
ded in  this  or  the  two  preceding  classes, 
where  no  extension  of  time  or  power  to 
taJce  land  is  required. 
U.  That  such  notices  shall  be  published  in 
three  successive  weeks  in  the  month  of  Octo- 
her  and  November,  or  either  of  them,  (and  in 
the  case  of  railway  bills,  twice  in  the  month  of 
Februanr  and  twice  in  the  month  of  March), 
immediatel;^  preceeding  the  session  of  parlia- 
ment  in  which  application  for  the  bill  to  which 
such  notices  relate  is  intended  to  be  made,  in 
the  London,  Edinburgh,  or  Dublin  Gazette, 
and  in  some  one  ana  the  same  newspaper  of 
the  county  in  which  the  city,  town  or  lands  to 
winch  fiuch  bill  relates,  shall  be  situate ;  or  if 
there  is  no  newspaper  published  therein,  then 
in  the  newspaper  of  some  county  adjoining 
or  near  thereto. 

in.  That  if  it  be  the  intention  of  the  parties 
applying  for  leave  to  bring  in  any  bill,  to  levy 
(my  tol£,  rates,  or  duties,  or  to  increase  or  al- 
ter any  existing  tolls,  rates  or  duties  the  noti- 
ces shall  specif  such  intention. 

IV.  That  before  any  application  is  made  to 
the  house  for  a  bill  bv  which  any  lands  or 
houses  are  intended  to  be  taken,  application  in 
writing  be  made  to  the  owners  or  reputed 
owners,  lessees  or  reputed  lessees,  and  occu- 
piers, either  by  delivering  the  same  to  such 
owners  or  reputed  owners,  lessees  or  reputed 
lessees,  and  occupiers,  personalljr,  or  by  sen- 
ding the  same  by  the  post  to  their  usual  place 


of  abode  in  the  United  Kingdom,  or,  in  their 
absence,  to  iheir  agents  respectively,  and  that 
such  applications  shall  be  made  on  or  before 
the  31st  day  of  December,  in  the  year  imedi- 
ately  preceding  that  in  which  the  application 
for  a  bill  is  intended  to  be  made ;  and  that 
separate  lists  be  made  of  the  names  of  such 
owners,  lessees  and  occupiers,  distingnishlng 
which  of  them  have  assented,  dissented,  or  are 
neuter  in  respect  thereto. 

V.  Further  orders  with  regard  to  bills  of  the 
1st  class. 

That  notices  shall  also  be  affixed  to  the 
church- doors  of  every  parish  to  which  they 
specially  relate,  for  three  successive  Sundays, 
in  the  s^d  months  of  October  and  November, 
or  either  of  them. 

VI.  Further  orders  with  regard  to  bilb  of 
the  2nd  Class. 

1st.  That  all  notices  shall  contain  the  names 
of  the  parishes  and  townships  from,  in,  through, 
and  into  which,  any  such  public  work  is  inten- 
ded to  be  made,  varied,  extended  or  enlarged, 
and  shall  state  the  time  and  place  of  deposit  of 
the  plans,  sections  or  books  of  reference. 

2a.  That  duplicate  plans  on  a  scale  of  not 
less  than  four  inches  to  a  mile,  exhibiting 
thereon  the  height  of  the  several  embank- 
ments, and  the  depth  of  the  several  cuttings  re- 
spectively on  a  scale  specified  thereon  (see  fig  I) 
with  sections  as  hereinafter  described,  bo  de- 
posited for  public  inspection  at  the  office  of 
the  clerk  of  the  peace  for  everj*  county,  riding, 
or  division  in  England  or  Ireland,  and  in  the 
office  of  the  principal  sheriff  clerk  of  every 
county  in  Scotland,  in  or  through  which  sucn 
public  work  is  proposed  to  be  made,  varied, 
extended  or  enlarged,  on  or  before  the  30th 
day  of  November,  (and  in  the  case  of  bills  re- 
lating to  railways  on  or  before  the  Ist  day  of 
March)  immediately  preceeding  the  session  of 
parliament  in  which  such  application  is  inten- 
ded to  be  made ;  which  plans  shall  describe 
the  line  or  situation  of  the  whole  of  such  public 
work,  and  the  lands  in  or  through  which  it  is 
to  be  made,  varied,  extended  or  enlarged,  or 
through  which  every  comnunication  to  or  from 
such  public  work  snail  be  made,  together  with 
a  book  of  reference  containing  the  names  of 
the  owners  or  reputed  owners,  lessees  or  re- 
puted lessees,  and  occupiers  of  such  lands  re- 
spectively. 

3d.  Tnat  each  section  shall  be  drawn  to  the 
same  horizontal  scale  as  the  plan,  and  to  a 
vertical  scale  pf  not  less  than  one  inch  to  every 
100  feet,  and  shall  show  the  surface  of  the 
ground  marked  on  a  plan,  and  a  datum  hori- 
zontal line,  which  shall  be  the  sa  me  through- 
out the  whole  length  of  the  railway  or  any 
branch  thereof  respectively,  and  shall  be  re- 
ferred to  some  fixea  point  (stated  in  writing  on 
the  section),  near  either  of  the  termini^  See 
Line  D  D.  Fig.  2.) 

4th.  That  where  it  is  the  intention  of  the 
parties  to  apply  for  powers  to  make  any  lateral 
deviation  from  the  line  of  any  proposed  public 
work,  all  lands  included  withm  the  limits  of 
such  deviation  shall  be  marked  upon  the  plan> 
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a&d  that  in  all  cases,  an  additional  plan  of  any 
building,  yard,  court-yard  or  land  within  the 
curtilage  of  any  building,  or  of  any  ground 
cultivated  as  a  irarden,  either  on  the  original 
line  or  includea  within  the  limits  of  the  siud 
deviation,  shall  be  laid  down  upon  a  scale  of  not 
less  than  a  quarter  of  an  inch  to  every  100  ft. 
{tee  Fig.  3.) 

6th.  That  the  clerks  of  the  peace,  or  sheriff 
clerks,  or  their  respective  deputies,  do  make  a 
memorial  in  writing  upon  the  plans,  sections 
and  book  of  reference  so  deposited  with  them, 
deooting  the  time  at  which  the  same  were 
lodged  m  their  respective  offices,  and  do  at  all 
seasonable  hours  of  the  day  permit  any  person 
to  view  and  examine  one  or  the  same,  and  to 
make  copies  or  extracts  therefrom,  such  per- 
son paying  the  sum  of  one  shilling  for  every 
such  inspection,  and  the  further  sum  of  one 
shiUing  for  every  hour  during  which  such  in- 
spection shall  continue  after  the  first  hour : 
provided  that  one  of  the  two  plans  and  sections 
so  deposited,  be  sealed  up  and  retuned  in  the 
possession  of  the  clerk  of  the  peace  or  sheriff 
clerk  until  called  for  by  order  of  one  of  the 
two  Houses  of  Parliament. 

6th.  That  on  or  before  the  31st  day  of  De- 
cember in  each  year,  and  on  or  before  the  Ist 
day  of  April,  in  cases  of  railway  bills  where  the 
prerious  deposits  with  the  clerks  of  the  peace 
or  sheriff- clerks  are  required  on  the  1st  aay  of 
March,  a  copy  of  so  much  of  the  said  [ilans  as 
relates  to  each  parish  in  or  through  which  any 
public  work  is  intended  to  be  made,  varied, 
extended  or  enlarged,  {tee  Fig.  5.)  together 
with  a  book  of  reference  thereto,  shall  be  de- 
posited with  the  parish  clerk  of  each  such  pa- 
rish in  England,  the  schoolmaster  of  each 
such  parish  in  Scotland,  (or  in  Royal  Burghs, 
with  tne  town  clerk,)  and  the  post-master  of  the 
post-town  in  or  nearest  to  such  parish  in  Ire- 
land, for  the  inspection  of  all  persons  concer- 
ned, at  all  seasonable  hours  of  the  day,  such 
person  paying  for  each  inspection  the  sum  of 
one  shiiling. 

7th.  That  on  or  before  the  31st  day  of  De- 
cember in  each  year  (and  on  or  before  the  1st 
day  of  April  in  cases  of  railway  bills  where  the 
previous  deposits  with  the  clerks  of  the  peace 
or  sheriff- clerks  are  required  on  the  1st  day  of 
March),  a  copy  of  the  said  plans,  sections  and 
books  of  reference  shall  be  deposited  in  the 
private  bill  office  of  this  house. 

Bth.  That  an  estimate  of  the  expense  be 
made  and  signed  by  the  person  making  the 
same,  and  that  a  subscription  be  entered  into 
under  a  contract  made  as  hereinafter  described 
to  three  fourths  the  amount  of  the  estimate, 
prorided  that  in  all  cases  where  any  public 
work  is  to  be  made  out  of  the  funds  m  the 
hands  of  directors,  trustees,  or  commissioners, 
as  the  case  may  be,  of  any  existing  public 
work,  a  declaration  to  that  effect,  under  the 
common  seal  of  the  company,  or  under  the 
hand  of  some  authorised  officer  of  such  direc- 
tors, trustees  or  commissioners,  may  be  sub- 
stitued  in  lieu  of  such  subscription  contract. 

9th.  That  all  subscription  contracts  shall 
contain  the  christian  and  surnames,  description 


and  place  of  abode  of  every  subscriber;  his 
signature  to  the  amount  of  his  subscription  i 
and  the  name  of  the  party  witneaang  such 
signature,  and  the  date  of  the  same  respectively; 
and  that  it  be  proved  to  the  satisfaction  of  the 
committee  on  petitions,  that  a  ram  CNinal  to 
one  tenth  part  of  the  amount  subscribed  be 
pud  up  and  deposited  in  the  Bank  of  En^and, 
or  invested  in  some  government  security  in 
the  names  of  the  chief  clerk  of  the  house  of 
commons  for  the  time  being  and  of  any  two 
persons  named  by  the  promoters  of  the  biU, 
the  said  sum  or  securities  so  to  remain  until 
the  bill  has  either  passed  or  been  rejected  by 
this  house. 

10th.  lliat  no  subscription  contract  shall 
be  valid  unless  it  be  entered  into  subsequent 
to  the  close  of  the  session  of  parliament  pre- 
vious to  that  in  which  application  is  made  for 
leave  to  bring  in  the  bill  to  wluch  it  relates, 
and  unless  the  parties  subscribing  to  it  bind 
themselves,  their  executors,  aaministrators 
and  assies,  for  the  payment  of  the  money 
so  subscribed. 

11th.  That  prerious  to  the  presentation  of 
a  petition  for  any  private  bill  included  in  the 
second  class,  copies  of  the  subscription  con- 
tract be  printed  at  the  expense  of  the  pro- 
moters of  the  bill,  and  be  delivered  at  the 
vote  office  for  the  use  of  the  members  of  the 
house. 

12th.  That  before  any  application  is  made 
to  the  house  for  a  bill  to  vary  any  public  work 
authorized  by  any  former  act,  notice  in  writing 
of  such  bill  be  given  to  the  owners  or  reputed 
owners  and  occupiers  of  the  lands  in  which  the 
part  of  the  said  public  work  intended  to  be 
thereby  relinquished  is  situate. 

VII.  To  be  proved  before  the  committee  on 
thebilL 

1st. — ^That  in  all  bills  presented  to  thehovse 
for  carrying  on  any  work  by  means  of  a  com* 
pany,  commissioners  or  trustees,  provision  be 
made  for  compelling  persons  who  have  sub- 
scribed any  money  towards  carrying  any  such 
work  into  execution,  to  make  payment  of  the 
sums  severally  subscribed  by  them,  and  also  to 
oblige  the  company,  commissioners  or  trustees 
to  tiuce  security  from  their  treasurer,  receiver 
or  collector,  for  the  faithful  execution  of  his 
office. 

2d. — ^That,  where  the  level  of  any  road  shall 
be  altered  in  making  any  public  work,  the 
assent  of  any  turnpike  road  shall  not  be  more 
than  one  foot  in  thirty  feet;  and  of  any  other 
public  carriage  road  not  more  than  one  foot 
m  twenty  feet ;  and  that  a  ^ood  and  sufficient 
fence,  or  four  feet  high  at  tne  least,  shall  be 
made  on  each  side  of  every  bridge  which  shall 
be  erected. 

[7b  be  continued.} 

[The  Standing  Orders  given  at  pp.  244, 256, 
ante,  and  there  described  as  "  Propoted  Suikd- 
ing  Orders,"  have  been  confirmed,  along  with 
the  al)ove  Orders,  by  the  House,  and  now 
form  part  of  the  Standing  Orders  as  resolved 
on  die  13th  July,  1837.]     ^  . 
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SELECTIONS 
PROM  CORRESPONDENCE. 

HATURALIZATION  ACTS. 

To  the  Editor  of  The  Legal  Observer. 

Sir, 
In  reply  to  the  inquiriea  of  your  correspon- 
dent B.  W.  R.,  1  beueve  the  expense  of  an  act 
lo  natnralize  an  alien  is  about  dOO  guineas ; — 
and  of  obtaining  letters  of  denization  about 

Letters  of  denization  are  obtained  from  the 
Home  Office,  where  your  correspondent  can 
learn  what  testimonials  are  required.  When 
they  are  approved  of>  Letters  will  then  be  made 
out»  provided  there  are  sufficient  names,  as  the 
letters  comprise  seven  individuals,  and  if  there 
should  happen  not  to  be  that  number  when 
the  teatimonials  are  approved  of,  no  Letters 
will  be  made  out  until  the  number  is  made  up, 
the  expense  of  each  individual  being  40/. 
The  letters  are,  however,  considered  retro- 
spective.  O.  H. 

FRACTICB  AT  THK  JUDOKS'   CHAMBERS. 

Sir, 

It  has  always  hitherto  been  the  practice  of 
the  VacatioD  Judge  to  make  no  distinction  in 
hearing  the  summonses  which  came  before 
him,  by  a  Jadge  of  whatever  Court  the  sum- 
mons  might  be  granted.  For  instance,  an 
Excheqner  Judge  took  the  summonses  in  the 
Kin^s  Bench  and  Common  Pleas  in  equal 
order  with  those  in  his  own  Court :  and  this 
was  just  and  proper,  for  a  Vacation  Judge 
stays  in  town  for  the  equal  convenience  of 
suitors  in  all  the  Courts,  and  as  a  sort  of  dele- 
gate of  the  other  Judges. 

Now,  however,  a  different  practice  prevuls : 
the  Clerks  of  the  present  Vacation  Judge,  re- 
fuse to  admit  a  matter  in  the  Exchequer  or 
Common  Pleas  to  come  l)efore  bis  Lordbhip, 
until  those  in  his  own  Court  (the  King's 
Bench)  are  disposed  of.  I  attended  this  morn- 
ing* for  the  purpose  of  obtaining  a  number 
from  the  attending  Judge's  clerks,  on  a  sum- 
mons granted  in  the  Exchequer;  and  was 
told  by  them  they  could  not  give  me  a  number, 
but  I  must  wait  till  all  the  other  summonses 
were  disposed  of. 

The  only  reason  for  this  procedure  that  I 
can  conjectcu'e  is,  to  induce  attorneys  to  ob- 
tain summonses  from  the  Vacation  Judge,  and 
thus  draw  the  fees  into  the  pockets  of  his 
clerks.  I  trust  the  evil  only  requires  noticing 
in  your  periodical  to  effect  a  remedy. 

ViNDBX. 

[We  think  the  reason  assigned  by  our  Cor- 
respondent for  the  practice  complained  of, 
cannot  be  the  true  one,  for  we  believe  that  all 
the  fees  are  accounted  for  and  paid  to  the 
Treasunr.  We  have  to  acknowledge  the  re- 
ceipt ot  another  letter  on  the  subject  of  this 
grievance.    £o.] 


SUPERIOR  COURTS. 


[Before  the  Four  Judges.] 

LIBBL. 

A  defendant  in  an  action  of  libel,  if  he  wishes 
to  prove  the  publication  by  the  plaintiff  of 
other  libels,  by  which  he  was  provoked  to 
libel  the  plaintiff,  mutt  prove  such  public 
cation  by  producing  a  copy  of  those  libels, 
and  must  shew  that  they  came  to  his  hnow^ 
ledge  previout  to  the  publication  of  the 
libel  by  him  upon  the  plaintiff.  The  38  G. 
3,  C'  78.  will  not  enable  him  to  prove  the 
publication  by  the  mere  production  of  the 
copy  delivered  at  the  Stamp  Office,  That 
statute  does  not  enable  him,  as  it  does  a 
plaintiff,  informant,  or  prosecutor,  to  die* 
pense  with  the  common  law  proof  in  such 
cases. 

This  was  an  action  of  libel.  The  plaintiff* 
was  Mr.  Alaric  Watts .  the  defendant  the  pub* 
lisher  of  Fraser's  Magazine.  Plea,  not  guilty. 
The  cause  was  tried  before  Lord  Denman,  and 
the  defence  set  up  was,  that  the  plaintiff'  had 
in  different  newspapers  published  libels  of  and 
concerning  the  defendant.  Some  evidence  was 
offered  by  the  defendant  of  libels  alleged  to 
have  been  published  upon  him  by  the  plaintiff. 
This  evidence  was  offered  in  mitigation  of 
damages.  The  newspapers  and  other  public 
cations  referred  to  were.  The  United  Senrice 
Journal,  The  Alfred,  and  The  Old  England. 
A  copy  of  The  United  Service  Journal  was 
produced  from  the  British  Museum,  where  it 
bad  been  deposited  from  the  Stamp  Office, 
and  the  title  of  the  psper  corresponded  with 
the  title  of  the  paper  mentioned  in  the  affidavit 
filed  at  the  Stamp  Office,  which  was  also  pro- 
duced. The  38  G.  3,  c.  78,  was  relied  on  as 
shewing  that  such  evidence  of  publication  was 
admissible.  The  second  section  of  that  statute 
enacts  that  an  affidavit  shall  be  filed  by  the 
publisher;  and  the  llth  section  declares, 
"  That  it  shall  not  be  necessary  after  any  such 
affidavit,  &a.  shall  have  been  produced  in 
evidence  against  the  persons  who  made  and 
signed  the  same  according  to  the  provisions 
of  this  act,  and  after  such  paper  as  aforesaid 
shall  be  produced  in  evidence,  entitled  in  the 
same  manner  as  the  newspaper  mentioned  in 
such  affidavit  is  entitled,  and  the  names  of 
the  printer  and  publisher,  and  the  place  of 
printing,  shall  be  the  same  as  the  names  of 
the  printer  and  publisher  and  place  of  printing 
mentioned  in  such  affidavit  for  the  plainti^ 
informant,  or  prosecutor,  or  person  seeking 
to  recover  any  penalties  given  by  this  act,  to 
prove  that  the  newspaper  to  which  such  trial 
relates  was  purchased  at  any  house,  &c.  be- 
longing to  or  occupied  by  the  defendants,  or 
where  the  same  is  usually  published  or  sold." 
It  was  objected,  that  this  statute  had  been 
passed  for  a  special  purpose,  and  that  the 
defendant  did  not  come  within  any  of  the  four 
classes  of  persons  mentioned  in  it,  he  not 
being  either  "  a  plaintiff,  infcraant.  or^o 
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ctttnr»  or  penon  seekini^  to  recover  any  penal- 
tieii  given  by  the  act,"  and  consequently  not 
being  entitled  to  give  in  evidence  papers  which 
could  only  be  admissible  under  its  particular 
pruvisions.  Lord  Denmnn  adopted  this  ob- 
jection, and  rejected  the  evidence.  A  verdict 
was  given  for  the  plaintiff,  and  a  rule  was 
afterwards  obtained  to  set  it  aside  and  have 
a  new  trial,  on  the  ground  that  the  evidence 
ought  to  have  been  received. 

The  Attorney  General,  Sir  F.  Pollock,  and 
Mr.  BantoWt  shewed  cause.  The  operation  of 
the  act  roust  be  strictly  limited  to  those  per- 
sons who  are  clearly  within  its  provisions. 
The  defendant  is  not  so,  and  therefore  cannot 
take  advantage  of  it.  The  provisions  of  the 
statute  are  an  exception  to  the  common  law, 
and  cannot  therefore  be  extended  beyund  the 
limits  assigned  l>y  the  words  of  the  statute 
itself.  Every  separate  publication  of  a  news- 
paper  is  a  separate  publication  of  a  libel,  and 
must  therefore  be  stnctly  proved ;  and  it  ought 
also  be  proved  to  have  come  to  the  knowledge 
of  the  defendant,  for  otherwise  the  pretence  of 
provocation  canuot  be  made  out.  There  was 
no  evidence  whatever  on  this  last  point.  If 
the  particular  copy  produced  from  the  British 
Museum  had  beeu  written  by  the  plaintiff,  and 
deposited  by  him  in  the  Stamp  Office,  it  would 
not  have  been  evidence  receivable  in  mitiga- 
tion of  damages,  for  want  of  proof  that  it  had 
been  seen  by  the  defendant,  and  for  want  of 
proof  therefore  that  it  was  the  moving  cause 
of  the  libel  of  which  the  plaintiff  complained. 
The  Court  here  cannot  supply  that  want  of 
proof  by  a  presumption  of  the  sort  required  in 
the  present  case. 

Mr.  Erie,  in  support  of  the  rule. — The  pub- 
lication proved  here  was  a  publication  in  a 
newspaper  of  which  the  plaintiff  was  shewn  to 
be  the  registered  proprietor.  The  plaintiff 
must  be  taken  to  know  the  contents  of  the 
newspaper  he  published.  The  general  purpose 
of  this  act  is  the  furtherance  of  justice  in  any 
proceeding  whatever,  and  its  operation  is  not 
confined  to  cases  where  the  party  seeking  its 
aid  is  a  plaintiff,  informant,  or  prosecutor. 
To  limit  its  operation  in  the  manner  now  pro- 
posed would  be  to  defeat  the  general  object 
of  the  legislature,  llie  object  of  the  act  was, 
that  an  authorised  copy  of  the  paper  should  at 
all  times  be  evidence  against  the  party  pub- 
lishing it.  No  one  ever  thought  of  confining 
the  application  of  the  statute  to  the  particular 
copy  seen  by  the  party  libelled  in  it.    If  a 

Earty  saw  a  paper  containing  a  libel  on  him, 
e  would  have  a  right  of  action  against  the 
[)arty  publishing  it,  and  might  prove  the  pub- 
lication by  shewing  a  corresponding  paper  to 
have  been  published  by  delivery  at  the  Stamp 
Office,  yet  be  himself  would  not  have  seen  the 
Stamp  OiBce  copy.  Surely  if,  instead  of 
bringmg  an  action,  he  sought  to  shew  the 
publication  of  that  libel  by  way  of  excuse  for 
something  which  he  had  himself  done,  he 
ought  to  be  equally  at  liberty  to  do  so  by  the 
production  of  the  official  copy.  The  depositing 
of  the  paper  at  Somerset  House  is  a  publication 
for  the  purpose  of  evidence.    The  Commis- 


sioners  would,  under  the  17th  section  of  the 
act,  be  giiilty  uf  a  breach  of  duty  if  at  any 
time  within  two  years  they  were  not  to  l»e  able 
to  produce  these  papers  for  that  purpose. 
Reof  V.  Bart  and  fFhite^^  shews  that  the  de- 
positing of  the  newspaper  at  the  Stamp  Office 
IS  not  only  evidence  of  the  act  of  the  publi- 
cation of  the  newspaper  by  the  parties  named, 
but  is  also  evidence  of  its  publication  in  the 
county  where  the  printing  of  it  is  described  to 
be,  and  this,  too,  in  a  case  of  a  criminal  in- 
formation. Baldwin  v.  Elphinttone^  aheirs 
that  in  a  case  like  the  present  the  Court  wiU 
make  many  intendments  to  forward  the  ends 
of  justice.  The  official  copy  is  complete  evi- 
dence against  the  printer  and  the  proprietor 
for  all  purposes  whatever.  It  is  therefore 
totally  unnecessary  to  prove  that  this  particiUar 
paper  met  the  eye  of  the  plaintiff. 

Lord  Denman,  C.  J.,  now  delivered  judg- 
ment. In  this  case  a  motion  had  been  made 
for  a  new  trial  on  the  ground  of  the  rejection 
of  evidence,  and  cause  has  since  been  shewn 
against  the  rule.  In  considering  the  points 
argued,  the  Court  is  bound  to  look  at  the  nature 
of  the  evidence  tendered,  and  the  object  for 
which  it  was  tendered.  That  object  was  to 
shew  that  the  defendant  had  published  the 
libels,  which  were  the  subject  of  this  action, 
upon  the  plaintiff,  in  consequence  of  the  great 
provocation  he  had  received  by  the  previous 
publication  of  other  libels  upon  him  by  the 
plaintiff.  To  make  out  this  defence  it  ivas 
necessary  that  some  proof  should  be  given  that 
the  libels  thus  said  to  have  provoked  the  de- 
fendant had  in  fact  come  to  the  knowledge  of 
the  defendant,  and  had  been  issued  with  the 
knowledge  of  the  party  who  was  said  to  have 
published  them.  If  there  was  a  total  absence 
of  proof  on  this  point,  the  defendant  could  not 
avail  himself  of  the  existence  of  these  libels 
for  the  purpose  for  which  they  were  offered  at 
the  trial.  But  that  matter  alone  will  not  decide 
the  present  application,  for  an  objection  was 
taken  at  the  trial,  before  the  defendant  came  to 
this  point  of  the  defence,  that  the  paper  de- 
posited at  the  stamp  office  could  not,  under  the 
special  circumstances  of  this  case  be  admitted 
as  proof  of  publication,  so  as  to  raise  the  de- 
fence that  the  libels  therein  contained  had  in 
other  copies  of  the  paper  been  generaUv  cir- 
culated, and  must  have  come  to  the  knowledge 
of  the  defendant ;  and  I  held  that  that  objec- 
tion was  fatal,  for  that  for  this  purpose  the 
publication  of  one  copy  alone  was  not  sufficient, 
unless  that  very  copy  was  proved  to  have  come 
to  the  knowledge  of  the  defendant.  We  are 
of  opinion  that  that  holding  was  perfectly 
right,  and  that  brings  us  to  the  question 
whether  the  printing  of  one  newspaper,  which 
is  in  the  nature  of  a  thing  meant  for  public 
circulation,  we  can  infer  that  others  were  in 
fact  issued,  and  met  the  eye  of  an  ordinary 
reader.  We  think  that  we  cannot  draw  that 
inference,  for  however  in  point  of  fact  it  may 
appear  to  us  to  be  a  matter  free  from  doubt 


»  10  East,  95. 
b  2  Sir  W.  Black, 
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bat  no  perton  ever  publiahed  one  single  copy 
of  a  newspaper,  it  is  clear  tbat  the  Court  can- 
not act  even  upon  a  reasonable  presumption 
alone,  but  must  have  some  proof  furnished  on 
which  to  guide  itself  in  the  admission  of 
endence.  We  cannot  presume  that  a  duplicate 
of  the  paper  was  published,  but  must  have 
proof  of  the  fact.  The  case  of  Baldwin  v. 
Eiphinstone^,  is  an  authority  which  was  rather 
pressed  upon  us  in  the  argument.  The  Court 
of  Error  there  made  several  intendments  in 
order  to  support  the  judgment  of  the  Court 
below.  The  sending  of  the  copy  to  the  com- 
positor was  there  said  to  be  a  proof  of  the 
publication,  and  upon  that  we  are  asked  to 
make  a  presumption  in  this  case  that  there 
was  a  general  publication  here.  We  do  not 
think,  however,  that  we  are  at  liberty  here  to 
make  any  such  inference.  We  do  not  feel 
that  that  case  is  an  authority  upon  which  we 
can  safely  act,  and  the  rule  for  a  new  trial 
must  therefore  be  discharged. 

Rale  discharged.— ^(i//i  v.  Frater,  T.  T. 
1837.     K.  B.F.J. 


BILL. — GAMING.— 5  &  6  W.  4  C.  41. 

The  5  Sjr  6  ^,  4,  cA\ ,  has  not  a  retrospect  we 
operation,    Ab  a  ^enerat  rule,  the  law 
eansting  at  the  time  at  which  a  contract  is 
tAade,  muit  be  the  law  administered  in  any 
action  brought  on   that    contract.    If  a 
statute  relating  to  the  subject-matter  of 
thai  contract  is  passed  after  the  contract 
fnnde,  the  Court  will  not  apply  the  pro- 
visions  of  thai  statute  to  the  contract,  unless 
ike  words  of  the  statute  expressly  required 
thai  it  should  be  so  applied. 
Lord  Denman  delivered  judgment  in  thi^ 
case,  which  had  been  argued  some  time  before. 
The  points  are  sufficiently  stated  in  the  juHg- 
ment  to  render  a  reference  to  the  arguments 
unnecessary. — ^This  was  an  action  in  which  the 
plaintiflT  sought  to  recover  the  amount  of  a  bill 
of  exchanji^e,  of  which  he  was  the  indorsee  and 
of  which  the  defendant  was  the  acceptor.    The 
bill  was  drawn  by  one  Beavan,  on  the  defendant, 
who  pleaded  that  he  had  accepted  the  bill  for 
money  lost  at  play  to  Beavan.    The  plaintiff 
in  answer  to  this  defence,  set  up  the  statute  of 
5^6  W.  4,  c.  41.    The  note  was  given,  and 
the  action  was  likewise  brought,  before  that 
statute  was  passed.    I'he  provision  relied  on  is 
in  the  first  section  of  the  statute,  and  is  in  these 
terms,  that  "  every  note,  bill  &c.,  which  if  this 
act  bad  not  been  passed  would  have  been  abso- 
lutely void,  shall  be  deemed  to  have  been  made, 
drawn,  accepted,  given,  or  executed  for  an 
illegal  consiaeration,  and  the  said  several  acts 
shall   hare  the  same  force  and  effect  which 
they  would  respectively  have  had,  if  instead 
of  providing  that  such  note  should  be  void,  they 
had  provided  that  it  should  be  deemed  to  have 
been   executed  for  an  illegal  consideration. " 
For  the  plaintiff  it  was  argued,  that  though 
under  the  circumstances  of  this  case,  this  en 


actment  could  only  receive  its  effect  at  the  time 
of  the  action  brought,  stiU  that  when  this  pro- 
vision had  been  declared  by  the  legislature  to 
be  law,  the  Court  was  bound  to  give  effect  to 
it  as  soon  as  it  had  so  become  law.  Cases 
were  cited  in  support  of  this  doctrine,  but  they 
were  cases  upon  statutes  where  particular 
words  compelled  the  Court  to  give  the  statutes 
a  retrospective  operation ;  but  there  are  not 
any  such  words  in  this  statute,  and  we  cannot 
therefore  apply  those  cases  in  the  present 
instance.  And  we  are  also  of  opinion  as  a 
general  rule  that  the  law  existing  at  the  time 
the  contract  on  which  the  action  is  brought  is 
entered  into,  must  be  the  law  administered 
with  reference  to  that  contract,  and  not  any 
law  passed  after  the  making  of  that  contract^ 
unless  the  legislature  expressly  reouires  and 
compels  the  Courts  to  administer  tne  subse- 
quently created  law,  between  the  litigating 
parties.  In  this  particular  instance  we  regret 
the  conclusion  to  which  this  rule  leads  us,  but 
we  have  no  alternative.  The  rule  for  a  nonsuit 
roust  therefore  be  made  absolute. 
Hitchcock  V.  fFay,  T.  T.  1837.    K.  B.  F.  J. 


•  Sir  W.Blackif.  1037. 


l^in^i  Bmcfi  ^ractict  Court. 

TRUL    BBFORB    SHBRIFF. —  VERDICT    UNDER 
40#. — COSTS. 

When  on  a  trial  before  the  sheriff,  the  plain- 
tiff  has  recovered  less  than  40*.,  the  Court 
cannot  deprive  him  of  his  costs. 

Armstrong  had  obtained  a  rule  nisi  for 
depriving  the  plaintiff  of  costs,  he  having  re- 
covered less  than  4Qf .  The  action  was  tried 
before  the  undersheriff  of  Cumberland,  and 
the  declaration  was  for  money  lent,  and  on  an 
account  stated ;  and  the  defendant  pleaded  the 
Statute  of  Limitations,  and  a  set  off.  The 
plaintiff  recovered  a  verdict  for  1/.  13*.  9d. 

fF.  H.  fFatson  shewed  cause,  and  con- 
tended that  the  Court  had  no  power  to  deprive 
a  plaintiff  of  his  costs,  except  under  the  statute 
of^43  Eliz.  c.  6,  s.  2.  That  empowered  only 
the  Judges  and  justices  before  whom  any  ac- 
tion should  be  pursued,  and  the  Judges  of  this 
Court,  therefore,  could  not  interfere.  It  had 
been  held  in  IVardroper  v.  Richardson,  1  Ad. 
&  El.  75 ;  3  N.  &  M.  839,  S.  C. ;  and  Ciaridge 
y.  Smith,  4  D.  P.  C.  683,  that  the  judge  of  an 
inferior  Court  to  whom  a  cause  was  sent  for 
trial,  could  not  certify  under  the  43  Eliz.  c.  6, 
8.  2,  and  in  order  that  the  present  application 
might  succeed,  recourse  must  be  had  to  some 
supposed  jurisdiction  of  the  Court,  indepen- 
dent of  the  act,  a  jurisdiction  however,  which 
from  the  passing  of  the  act,  and  from  numerous 
applications  which  had  been  made  under  it  on 
behalf  of  defendants,  it  was  clear  did  not  exist. 
The  Court  would  not  be  disposed  to  grant  an 
application  for  which  there  was  no  precedent. 
Armstrong'  was  prepared  to  admit  that  the 
undersheriff  had  no  power,  but  contended 
that  the  Court  had  a  general  superintendence 
over  all  causes  brought  in  it,  and  therefore 
would  have  authority  over  the  costs  in  them. 
Cur,  adv.  vult. 
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On  a  subsec^uent  day,  fFiWum*,  J.,  gave 
judgment. — This  application  was  made  on  an 
assumption,  and  it  appears  to  me  to  be  a  mere 
assumption  that  the  sheriff  has  no  power  to 
certify,  to  deprive  the  plaintiff  of  his  right  to 
costs.  It  is  clear  that  the  certificate  under  the 
statute  of  Elizabeth,  is  to  be  given  only  by  the 

rB^e  who  tries  the  cause,  and  this  application 
therefore  to  the  general  superintending 
authority  which  the  Court  has  over  the  cause, 
and  consequently  o?er  the  costs.  I  have  not 
been  furnished  with  any  authorities,  nor  do  I 
know  any,  to  shew  that  the  Court  can,  where 
the  trial  is  before  the  sheriff,  deprive  the 
plaintiff  of  his  costs,  merely  on  the  supposition 
that  the  Court  does  not  approve  of  the  pro- 
ceedings before  the  sheriff  The  foundation 
therefore  of  this  application  fails,  and  the  role 
must  be  discharged,  but  without  costs. 

Rule  discharged.*— ^/0rv  v.  Hodgson.  E.  T. 
1837.— K.  B.  P.  C. 


SBCONO  ARRBST.^AFFIDAVIT. 

Under  certain  speoiat  circumstances,  the  Court 
will  allow  the  addition  of  a  deponent  to 
be  amended  on  which  a  rule  was  obtained. 

Piatt,  shewed  cause  against  a  rule  to  cancel 
a  bail  bond,  the  defendant  having  been  twice 
arrested  for  the  same  cause,  and  produced  an 
affidavit  in  which  the  defendant  had  no  addition 
to  his  name. 

Carringion,  contrd,  objected  to  the  affidavit 
being  read  as  not  in  compliance  with  the  rule 
ofRT.2W.4. 

Piatt,  asked  leave  to  have  the  word  "  gentle- 
man" added  to  the  affidarit,  and  to  have  it 
resworn. 

ffiiliams,  J. — I  will  allow  that  to  be  done. 

The  objection  was  then  waived. — Boskay  v. 
Z^/^-,  Trin.  T.  1837.    K.  B.  P.  C. 


RULB  TO  COMPUTB.— 8PBCIAL  SBRVICB. 

Under  particular  circumstances,  where  a  de» 
fendant  cannot  be  found,  the  Court  will 
allow  notice  of  a  rule  to  compute  to  be  stuch 
up  in  the  King^s  Bench  Office, 

IFhite  moved  to  make  a  rule  to  compute 
absolute.  The  affidavit  on  which  he  moved 
stated,  that  the  deponant  had  gone  to  the  last 
known  place  of  residence  of  the  defendant  to 
effect  service  of  the  rule  nisi,  where  he  saw  a 
woman,  who  said  she  was  put  there  by  the  de* 
fendant's  landlord ;  that  the  defendant  himself 
had  gone  away,  leaving  his  rent  in  arrear,  and 
that  she  did  not  know  where  he  was.  She  then 
directed  the  deponent  to  the  inspector  of  police, 
who  she  thought  might  perhaps  know  some- 
thing of  him  Inquiry  was  then  made  of  him, 
but  he  knew  nothing  of  the  defendant.  Inquiry 
was  also  made  at  an  attorney's  office,  wberethe 
defendan  thad  been  employed  as  clerk;  but  the 


deponent  was  told  he  had  not  been  at  the 
otiice  for  three  weeks,  and  that  it  was  not 
known  where  he  was.  The  deponent  then  weot 
back  to  the  late  residence  of  tne  defendant,  and 
left  a  copv  of  the  rule  with  the  woman  he  saw 
before.  He  afterwards  called  again,  and  the 
woman  told  him  that  the  defendant  had  not 
been  there.  The  deponent  swore  also  that  be 
had  made  all  possible  enquiries,  and  that  he 
believed  the  defendant  kept  out  of  the  way  to 
avoid  service. 

IFilliams,  J. — ^This  seems  to  me  a  case  ia 
which  notice  of  the  rule  may  be  stuck  up  in 
the  King's  Bench  Office,  the  rule  itself  being 
enlarged  in  the  mean  time. 

Rule  enlarged  accordingly. — Simpkin  v.  iVir- 
vers,  T.  T.  1837.  K.  B.  P.  C. 


INTBRPLBAOBR. — NOM  APPBARANCS  Of  CftAIlC- 
ANT.-— C08T8. 

Where  the  claimant  does  not  appear  on  a  rule 
under  the  first  section  of  the  inierpleader 
act,  the  Court  will  not  award  the  costs  of 
the  application  to  be  paid  by  him,  nor  will 
they  order  them  to  be  paid  out  of  the  fund 
in  dispute. 

Tliis  was  an  action  brought  bv  the  assiraees 
of  Walker,  a  banknipt,  against  the  defendants, 
to  recover  the  value  of  a  quantity  of  doth  sold 
to  them  through  the  agency  of  a  man  named 
Wise  The  goods  had  been  delivered  to  the 
latter  by  Walker,  and  had  been  sold  to  the 
defendants.  The  present  action  was  brought 
on  Walker  becoming  a  bankrupt ;  but  then  a 
second  action  was  brought  after  dedaration 
and  before  plea,  for  the  value  of  the  jpods  by 
the  assignees  of  Wise's  estate,  he  having  also 
become  a  bankrupt.  The  defendants,  in  con- 
sequence, obtained  a  rule  under  the  Ist  sectioa 
of  the  1  &  2  W.  4.  c.  58. 

Additon  now  appeared  for  the  plaintiffi,  and 
said  that  the  claimant  did  not  appear.  The 
defendant  did  not  dispute  their  liability  to  pay 
one  of  the  parties,  and  as  the  claimant  did  not 
appear,  his  claim  must  be  now  barred,  and  pro- 
ceedings in  the  action  stayed  on  jpayment  of 
debt  and  costs,  each  partv  paying  his  own  costs 
of  appearing  on  the  rule.  There  was  some 
doubt  whether  the  Court  could  compel  the 
claimant  to  pay  the  costs  of  the  parties  who 
were  before  the  Court.  The  1st  section  of  the 
act,  after  providing  that  in  such  a  case  die 
clum  of  the  third  party  should  be  barred,  di- 
rected  that  the  Court  should  make  such  order 
between  the  pluntiflfs  and  defendant  as  to 
eosts  and  other  matters,  as  might  appear  jost 
and  reasonable.  Here  the  only  case  with 
regard  to  costs  which  was  contemplated,  was 
between  pUintiff  and  defendant.  The  case 
was  different  from  applications  under  the  6th 
section  of  the  act,  which  directed  that  all 
costs  in  an  application  made  under  its  pro- 
visions should  be  in  the  discretion  of  the  Court. 
The  most  proper  course  would  be  for  each  party 
to  pay  his  own  costs. 
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SwamHf  on  the  part  of  the  defendant,  nrg^d 
that  he  should  be  paid  out  of  the  funds  in  his 
hands.  He  was  a  mere  stakeholder,  and  had 
no  interest  whatever  in  the  matter  in  dispute, 
and  he  sorely  ou^ht  not  be  made  to  suffer.  He 
cited  Cotter  v.  Bank  of  England^  2  D.  P.  C. 
728. ;  Parker  v.  Linnett,  Ibid,  662 ;  Duear  v. 
Maclntoah,  2  D.  P.  C.  730;  and  Scalet  v.  Sar^ 
ge£on,4D,P.C.23\. 

fFfiliams,  J. — ^The  defendant  has  overlooked 
the  beneficial  situation  in  which  the  Inter- 
pleader Act  places  him.  If  the  case  had  oc- 
curred before  that  act  was  passed,  he  would 
have  had  no  relief  but  by  proceedings  in  equity; 
whereas  now  he  has  a  great  benefit  conferred 
on  him  by  an  exceedingly  cheap  and  efficacious 
application.  He  contends  that  he  should  be 
paid  out  of  the  funds  in  his  hands.  But  why 
so  i  Why  should  the  original  vendor  of  the 
goods  suffer  ?  If  any  one  has  done  wrong,  it  is 
the  claimant,  who  has  put  in  a  false  claim. 
But  he  is  not  before  the  Court,  and  it  is  doubt- 
ful whether  I  have  the  power  to  award  costs 
against  him.  Should  a  fresh  application  be 
made  against  him  for  the  costs,  tne  Court  will 
consider  whether  they  have  the  power  to  make 
him  pay  them ;  but  at  present  I  give  no  opinion 
on  tnat  subject.  There  must  now  be  a  rule 
that  the  claimant  be  barred  of  his  claim,  and 
that  the  action  be  stayed  on  payment  of  debt 
and  costs  of  the  action,  but  not  the  costs  of 
this  rule. 

Rule  accordingly. — Lambert  and  others  v. 
Cooper  and  others,  fi,  T.  1837.  K.  B.  P.  C. 


KJBCTUCNT. — ^JOINT  TBNANTS. — SBRVICB. 

Where  a  sertriee  o/a  deciaration  in  efeetment 
on  one  of  several  tenants  is  sofficient. 

Cr.  T,  fFhite  moved  for  judgment  against  the 
casual  elector,  on  an  affidavit  stating  a  service 
on  **  William  Smith,  tenant  inpossession,  toge- 
ther with  A.  B.,  C.  D.,  and  E.  F."  He  submitted 
that  on  this  affidavit  it  appeared,  that  the  three 
last  named  persons  were  joint  tenants  together 
with  William  Smith,  and  that  as  service  on  one 
joint  tenant  was  suffici(.'nt,  he  was  entitled  to 
have  a  rale  absolute  as  to  all  four.  He  referred 
to  the  case  of  Doe  d.  Bmley  v.  Roe  K 

fnUiams,  J.-^I  think  that  will  do. 

Rule  absolute  granted  as  to  all. — Doe  d. 
Dootan  t.  Roe,  12.  T.  1837.    K.  B.  P.  C. 


»!8TRINGAB  TO  COMPBL  APPBARANCB. 

Where  a  defendants  residence  cannot  be  dis- 
covered,  but  service  of  copies  of  the  writ  of 
summons  hoeing  been  effected  after  the 
usuol  calls  and  appointments  at  the  two  last 
known  places  of  abode  vfthe  defendant,  as 
well  as  on  an  agent,  who  states  himself  to 
be  in  eomtnuniration  with  the  dtfendant, 
the  Court  will,  under  certain  circumstances. 


grant  a  distringas  to  compel  an  appear- 
ance, 

Chilton  moved  for  leave  to  issue  a  distringas, 
in  order  to  compel  an  appearance.  It  was  an 
action  of  crim,  con.,  and  at  the  time  of  the  al- 
leged  cause  of  action,  the  defendant  was  living 
at  the  bouse  of  the  plaintiff*,  but  having  eloped 
with  the  wife  of  the  latter,  they  had  lived  at 
lodgings  together  for  some  time,  but  since 
then  they  had  moved,  and  the  defendant's  re- 
sidence could  not  now  be  discovered.  He  had 
been  advertised  in  the  newspapers,  and  in- 
quiries had  been  made  at  his  last  lodgings,  but 
without  any  successful  result.  It  was  found, 
however,  that  a  person  named  Lee  was  in  the 
receipt  of  some  rents  for  him,  but  on  his  being 
applied  to,  he  refused  to  give  up  the  residence 
of  the  defendant,  although  he  offered  to  send 
anything  to  him,  which  might  be  desired.  An 
application  had  been  made  in  Hilary  Term, 
that  service  of  the  writ  of  summons  on  Lee 
might  be  good  service,  or  that  a  distringas 
might  issue ;  but  Patteson,  J.  refused  to  grant 
the  motion.  Since  then  the  usual  number  of 
calls  and  appointments  had  been  made  at  Lee's 
house,  as  well  as  at  the  house  in  which  the  de- 
fendant was  last  known  to  have  occupied 
lodgings ;  and  at  the  plaintiff''s  house,  which 
was  the  last  place  of  abode  at  which  he  was 
seen ;  and  copies  of  the  writ  of  summons  had 
been  left  at  all  three  places ;  and  it  was  sworn 
now,  that  it  was  believed  that  he  kept  out  of 
the  way  to  avoid  service  of  process.  The  3rd 
section  of  the  stat.  2  &  3  W.  4,  c.  39,  required 
that  it  should  be  shewn,  that  the  defendant 
had  not  according  to  the  exigency  of  the  writ» 
appeared  to  the  action,  and  could  not  be  com- 
pelled to  do  so,  without  some  new  efficacious 
process.  It  was  submitted,  that  this  was  luf- 
ficiently  shewn  to  be  the  case. 

Coleridge,  J. — ^The  defendant  may  have  been 
abroad  prerious  to  the  commencement  of  the 
action,  and  I  therefore  feel  some  difficulty  in 
granting  the  application. 

Chilton  cited  Moon  v.  Thynne,  3  D.  P.  C. 
153,  where  a  distringas  was  issued  agunst  the 
defendant,  who  had  gone  abroad  to  avoid  ser- 
vice of  process,  leaving  servants  at  his  town 
house.  The  plaintiff^s  object  here  was,  to  ob- 
tain a  verdict  against  the  defendant,  with  a 
view  to  proceedings  in  the  Ecclesiastical 
Courts,  to  obtain  a  divorce.  The  outlawry  of 
the  defendant,  therefore,  would  be  of  no  avail. 
It  was  hoped  that  the  plaintiff*  had  made  out  a 
case  sufficient  to  induce  the  Court  to  exercise 
its  discretionary  power. 

Coleridge,  J. — You  may  take  your  writ. 
Writ  granted.— (?rm///<w  v.  Thorn,  E.  T. 
1837.    K.  B.P.C. 


•IBos.  &Pul.  389. 
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MISCELLANEA. 


SERJEANTS'  INN. 

The  old  buildiiifcs  of  this  Inn  are  now  nearly 
levelled  to  the  ground.  It  may  not  be  inap- 
propriate or  nninterestiniif  to  read  the  f olio win|;^ 
historical  description  of  them,  abridgfed  from 
Herbert's  Antiquities  of  the  Inns  of  Court 
and  Chancery. 

This  Inn  consists  of  two  small  courts,  sur- 
rounded by  the  judges'  chambers,  which  are 
spacious  and  handsome  rooms. [?]  The  princi- 
pal entrance  is  from  Chancery  Lane,  and  fronts 
the  hall :  the  second  court  communicates  with 
Clifford's  Inn,  by  means  of  a  small  passage. 
The  ascent  to  the  hall  is  by  a  very  handsome 
flight  of  stone  steps  and  ballustrade.  It 
is  built  of  brick,  with  stone  cornices,  and 
ornamented  in  front  with  a  handsome  pedi- 
ment, surmounted  by  a  turret  and  clock. 
The  inside  i»  not  large,  but  forms  a  well  pro- 
portioned apartment;  and  the  windows,  like 
those  of  most  of  the  other  halls,  are  decorated 
with  armorid  bearings  in  stained  glass.  The 
chapel  is  a  small  neat  edifice,  with  seats  for  the 
judges,  but  is  no  ways  remarkable. 

This  inn  did  not  attain  its  present  appella- 
tion of  "  Serjeants'  Inn  "  till  about  the  year 
1484 ;  previous  to  which  it  was  called  "  Fa- 
ryngdon's  Inn,  in  Chancellor's  Lane;"  and 
stUl  earlier,  viz,  in  the  17th  of  Ric.  2,  it  was 
mentioned  by  the  name  of  "  Tenementum 
domini  Joh,  Skarle,'*  It  was  at  this  period  let 
by  the  Bishop  of  Ely's  appointment,  whose 
estate  it  was,  tu  one  of  the  clerks  of  the  Chan- 
cery, as  appears  by  the  bailiff's  account  to  the 
then  bishop. 

It  is  probable  that  the  Serjeants  at  law  had 
lodgings  here  in  1414,  for  the  bishop's  bailiff 
accounts  for  the  repair  of  Askham's  chamber, 
by  which  it  seems  that  the  lodgings  were  let 
apart :  soon  after,  however,  the  whole  house 
was  entirely  demised  to  the  judges  and  others 
learned  in  the  law;  for  in  1416  there  is  ac- 
counted to  the  bishop  vi/.  xiii«.  liud.  pro  Fa- 
ryndon's  Inn  in  Chancellors  Lane,  dimiiso 
ftogero  Horton  et  Willielmo  Cheney  justici- 
ariis,  et  Waltero  Askham  apprentisio  legis. 

Besides  this  Walter  Askham,  there  was  about 
this  time  one  Robert  Askham,  Serjeant  at  law, 
who  was  of  council  to  the  bishop  of  Ely,  and 
had  xl«.  per  annum,  pension  for  the  same. 

It  seems  that  the  judges  and  Serjeants  were 
not  constant  tenants  to  the  bishop  in  those 
days  for  this  house ;  but  in  1440  it  was  again 
demised  "Joh.  Hody  et  aliis  servieniibus  tegit." 
for  the  rent  of  v/.  per  ann.  In  1474  it  was  let 
to  Sir  Robert  Danby,  knight,  then  Chief  Justice 
of  the  Court  of  Common  Pleas,  and  other  the 
judges  of  that  time,  at  iiii/.  per  ann.  And  two 
years  after,  in  1476,  to  Sir  Thomas  Orey,  knight, 
at  the  like  rent  of  iiii/.  per  ann. ;  which  rent 
from  him  the  said  Sir  Thomas  Orey  is  accounted 
for  from  that  time  till  the  year  1481  inclusive. 
And  in  1434  the  same  Sir  Thomas  Orey  had  a 
new  lease  thereof  by  the  name  of  Hospiclum 
vocatum  Serjeantt  Inne  in  Chanceilers  Lane,  at 


iiii/.  per  ann.  doing  all  repairs ;  which  rent  he 
paid  till  the  year  1490 ;  how  much  longer 
does  not  appear;  fur  in  1492  it  was  in  the 
bishop's  hand  for  lack  of  a  tenant :  but  after 
this  it  was  but  a  while  out  of  the  iudges'  and 
Serjeants'  tenancy :  for  in  1508  (which  was  the 
last  year  of  the  reign  of  king  Henry  VII.)  it 
was  demised  by  indenture  by  tbe  name  of 
Hwpicium  in  Chancelera  Lnne  vocatum  Set' 
Jeants  Inne  to  John  Mordaunt  and  Humphery 
Coningsbv  (then  two  of  the  king's  seijeants  at 
law),  at  the  rent  of  iiii/.  per  anntun,  keeping 
all  repairs." 

In  2  Ed.  YI,  [1547,J  T.  Qoodrick,  then  bishop 
of  Ely,  by  a  lease  bearing  date  17  Dec.  demised 
it  to  Chr.  Fulnetty,  his  brother-in-law,  for 
Izxxi  years ;  which  lease  coming  by  mean  aa- 
signment  to  Sir  Anth.  Ashley,  knight,  and  then 
by  surrender  to  bbhop  Felton,  tluit  bishop 
granted  it  to  the  said  Anthony  for  three  lives, 
(viz.  of  Philippa,  then  his  wife,  afterwards 
married  to  Carey  Rawley,  Esq ,  and  two  of  his 
servants). 


THE  EDITOR'S  LETTER  BOX. 


The  Quarterly  Digest  of  all  the  Cases  reported 
between  Ist  May  and  the  1st  August,  being 
the  Third  Part  of  the  Digest  for  1837,  will  be 
published  on  the  18th  instant. 

We  think  we  cannot  indulge  our  poetical 
correspondent,  by  inserting  his  lines  on  Impri- 
sonment for  Debt :  they  are  too  personal. 

Our  intelligent  correspondent  '' Scrutator" 
should  recollect  that  from  the  unavoidable  ge- 
nerality of  laws  they  cannot  meet  every  peculiar 
case.  So  long  as  the  statute  in  question  exists 
it  must  be  enforced  on  all  alike.  We  believe 
also  that  many  of  the  meritorious  class  to  whom 
our  correspondent  refers,  giun  admission  after 
duly  conforming  to  the  law.  At  all  events  we 
see  no  practical  utility  in  the  discussion  :  there 
can  be  no  reasonable  prospect  of  a  repeal  of 
the  act. 

A  correspondent  who  has  ^ven  aU  the  notices 
required  for  the  examination,  with  the  excep- 
tion of  the  one  ordered  to  be  left  for  the  Ex- 
aminers with  the  Secretary  of  the  Law  Sodety, 
must  appl^  to  the  Court  for  a  rule  authoriziiuEr 
the  Examiners  to  take  his  examination,  m 
should  support  his  application  by  an  affidavit 
of  the  circumstances,  accounting  tor  the  omis- 
sion. The  Court  intimated  last  term  that  they 
would  not  continue  to  excuse  these  mistakes; 
but  perhaps  the  candidate  may  succeed,  m  sll 
the  other  notices  have  been  given.  He  should 
apply  early  in  the  term.  The  list  of  persons  to 
be  admitted  next  term,  as  given  in  this  work, 
is  of  course  not  the  same  list  as  that  of  the 
candidates  for  examination,  because  theyhare 
till  the  following  term  to  be  admitted.  There 
can  be  no  inference  drawn  of  the  party  having 
been  **  plucked"  as  supposed. 
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HOMAT. 


REFORM  IN  CHANCERY. 
No.  I. 


Wk  think  we  cannot  employ  some  portion 
of  this  vacation  to  better  purpose  than  in 
bringing  before  the  public  the  present  state 
of  the  Court  of  Chancery.  We  have  already 
from  time  to  time  devoted  much  space  to 
this  subject ;  and  we  have  deeply  to  regret 
that  during  the  last  session  no  attempt  even 
was  made  to  remedy  any  one  of  the  many 
grievances  connected  with  it.  We  have  to 
repeat  verbatim  the  statement  which  we 
made  exactly  a  year  ago  :^  "  That  the  real 
grievances  are  simply  these,— that  a  great 
delay  should  never  exist  when  a  cause  is 
set  down  and  ripe  for  hearing;  that  this 
delay  now  exists  to  a  very  great  extent, 
there  being  a  very  large  arrear  of  causes ; 
and  that  this  arrear,  in  the  present  consti- 
tution of  the  Court,  it  is  impossible  to 
prevent." 

We  are  happy,  however,  to  say  that  the 
feeling  in  favour  of  Chancery  Reform  is 
daily  increasing,  and  is  receiving  support 
from  persons  the  best  qualified  to  promote 
it.  The  latest  contribution  on  the  subject 
is  the  pablication  ^  of  Mr.  Garratt,  which, 
whether  we  look  to  the  chanuster  of  the 
writer,  or  the  contents  of  the  work,  appears 
to  us  to  merit  great  attention.  So  valuable 
indeed  do  we  think  it,  that  we  shall  en- 
deavour in  this  and  subsequent  articles  to 
give  a  complete  summary  of  it. 

Mr.  Grarratt  very  properly  commences 
by  adverting  to  his  own  experience  as  a 


•  12  L.  0.313. 

^  Su^/^estions  for  Reform  in  Proceeding  in 
Chancery,  partkolarly  in  n»pect  of  the  Plead- 
infrt,  the  node  of  taking  evidence,  and  the 
Aeeeuocs  and  iBquiries  usually  directed.  By 
William  Albm  Cfarratt,  M.  A.,  Barrister  at 
Law.  1837. 

VOL,  xiv,— NO.  414. 


Chancery  barrister.  After  alluding  to  the 
necessary  delay  and  expense  attending  some 
suits  in  Chancery,  he  continues  tLus  : 

"Suits  involvin|(  such  operations  as  these 
cannot  hut  be  attended  with  expense  and  de- 
\9j;  and  particular  instances,  in  which  these 
mischiefs  nave  been  strongly  exemplified,  have 
sometimes  been  unfairly  held  up  to  public 
censure;  but  an  experience  in  the  Conrt  of 
Chancery  of  eight-and -twenty  years,  during^ 
the  latter  portion  of  which  I  held  no  inconsi- 
derable share  of  professional    businesi,  has 
strongW  impressed  me  with  the  conviction 
that,  after  making;  all  due  allowance  for  these 
causes  of  expense  and  delay,  there  remains 
just  ground  of  serious  complaint.    My  mind 
was  much  directed  to  this  subject  while  I  con- 
tinued in  practice ;  but  I  was  unable  to  find 
the  leisure  which  it  required,  to  arran^^e  satis- 
factorily my  own  thoughts  upon  it,  and  to  con- 
sider maturely  the  voluminous  and  important 
evidence  annexed  to  the  Report  of  the  Com- 
missioners   appointed   in  the  year   1924,  to 
which  I  shall  have    occasion  frequently  to 
advert.     On  retirins;  from  my  profession,  I 
af(ain  directed  my  attention  to  the  subject : 
and  a  careful  examination  of  the  report  and 
evidence  confirmed  my  own  previous  iropres- 
sion  of  the  evils  attenninir  the  present  system 
of  Courts  of  Equity,  and  led  me  to  inquire 
whether  they  were  evils  inseparable  from  such 
Court,  or  such  as  might  be  removed  or  mate- 
rially mitigated  by  an  alteration  of  the  system." 

He  then  proceeds  to  state  the  steps  which 
have  already  been  taken  for  effecting  a  re- 
form, the  principal  one  being  the  Chancery 
Commission,  appointed  in  1824,  which  he 
says  "  has  at  least  to  a  great  extent  proved 
a  fulure."  p.  4.  He  objects  that  the  Com- 
missioners were  not  directed  to  inquire  at 
all  into  the  pleadings  in  equity,  and  that 
"  the  result  has  proved  that  while  the  pre- 
sent system  of  pleading,  and  the  present 
mode  of  taking  evidence  in  Chancery  are 
continued,  very  little  can  be  done,  either  to 
accelerate  the  business  of  the  Court,  or  to 
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diminish  the  expenses  of  a  suit;"  and  he 
points  out  the  difference  in  this  respect 
in  the  instructions  given  to  the  Common 
Law  Commissioners.  The  following  is  Mr. 
Garratt's  opinion  as  to  equity  pleading : 

"The  system  of  £quity  Pleadings,  and  the 
mode  in  which  questions  of  fact  are  investi- 
floated  by  the  Court,  still  require  to  be  fully 
reviewed  ;  and  I  am  persuaded  that  they  admit 
of  essential  improvement.  1  entertain  a  stroni; 
conviction,  the  result  of  mure  than  a  quarter 
of  a  century  devoted  in  a  ^reat  measure  to 
equity  drawing,  that  the  faulty  system  of 
equity  pleadings,  and  the  clumsv,  inefficient, 
and  unsatisfactory  method  in  which  ('ourts  of 
Equity  receive  evidence  and  investigate  litigated 
questions  of  fact,  \w  at  the  root  of  those  evils 
in  the  system  which  are  felt  by  the  public  ;  and 
that,  until  the  legislature  strikes  at  these  fun- 
damental defects,  all  other  attempts  at  reform 
in  Chancery  will  be  almost  inoperative.** 

Thus  much  is  introductory  matter.  The 
writer  then  proceeds  iJi  medias  res,  and 
attacks  the  whole  system  of  bills  of  dis' 
covery  and  injunction  bills. 

"The  whole  bill  Che  says)  may  be  ^fietionfrom 
the  beginning  to  the  and,  invented  (without  the 
meat  remote  foundation  in  truth)  for  the  pur« 
pose  of  delaying  paymentof  a  just  demand.  The 
evidence  given  by  the  present  Vice  Chancellor, 
on  this  point  before  the  commissioners,  is  well 
deserving  of  attention.  '  I  have  known  this 
happen  to  me  in  practice,  that  I  have  had  a 
copy  of  a  promissory  note  sent  to  my  cham- 
bers, when  I  was  a  draftsman,  with  a  statement 
that  an  action  had  been  brought  by  the  bolder 
against  the  drawer,  and  I  was  requested  to 
draw  a  bill  of  injunction,  without  tne  sugges- 
tion  of  a  single  fact :  upon  which  I  drew  a  bill 
of  injunction,  inventing  of  course,  out  of  my 
own  head,  a  set  of  facts,  which  were  so  intro- 
duced, and  so  connected  with  the  promissory 
note,  as  to  make  it  appear  that  there  was  a 
primd  facie  equitable  ground  why  there  should 
not  be  execution  taken  out  and  judgment  re- 
covered. I  recollect  considering  very  well, 
whether  that  was  a  right  thing  to  do ;  but  I 
thought  this,  that  if  those  who  had  the  control 
of  a  Court  of  Equity  did  not  choose  to  take 
away  that  species  of  defence  to  a  legal  pro- 
ceeding, it  was  not  for  me  to  say  my  client 
should  not  have  it."  {Min,  ofEv.ja,  206,  qu. 
27 1 .)  The  present  Master  of  the  Kolls,  in  his 
evidence,  confirmed  the  Vice  Chancellor's 
statement,  as  to  cases  being  invented,  but  dif- 
fered from  him,  as  I  certainly  do^,  in  the  view 

*  "  Early  in  my  professional  life,  instructions 
were  sent  to  me,  to  draw  an  injunction  bill. 
The  instructions  consisted  merely  of  a  copy  of  a 
charter-party,  and  a  statement  that  an  action 
had  been  brought  upon  it.  1  returned  the 
instructions  without  hesitation,  saying  that  I 
saw  no  ground  for  a  bill.  No  doubt,  I  was  to 
have  invented  a  case.  The  solicitors  were  a  firm 
«f  great  respectability." 


that  he  happened  to  take,  in  this  in«taace,  of 
cuunsel's  duty.  "  Qu.  127.  Do  not  many 
cases  occur,  within  your  knowledge,  in  which 
such  bills  [injunction  bills]  have  been  merely 
invented  cases  ?  I  know  that  there  have  been 
many  such  cases :  and  I  have  heard  of  instances 
in  which  it  has  been  thought  so  much  a  mat- 
ter of  course  to  have  an  injunction  bill  drawn, 
that  the  only  instructions  given  to  counsel, 
have  been  to  this  effect ;  Such  nn  action  pending 
between  such  partiet ;  please  io  drnw  an  injunc- 
tion bill.  Of  course,  such  instructions  could 
not  be  acted  upon."  {Minutes  of  Evidencf, 
p.  178.)  Mr.  Vizard  in  his  evidence  states, 
that  he  has  heard  that  it  frequently  occurs, 
that  a  defendant  in  the  last  stage  of  insolvency, 
files  an  injunction  bill,  containing  statements 
wholly  unfounded  in  fact ;  and  that  the  defen- 
dant in  equity  (the  plaintiff  at  law)  has  to  pay 
a  considerable  sum  for  the  office  copy  of  such 
bill,  and  ultimately,  loses  both  debt  and  costs, 
(lb.  p.  36.  qu.  54.)** 

After  alluding  to  many  other  points 
connected  with  this  subject,  he  thus  pro- 
ceeds, with  respect  to  what  are  called  com- 
mon injunctions : 

"  There  is  a  great  concurrence  of  opinioo 
among  the  witnesses  examined  before  the 
commissioners  as  to  the  injustice  resultiog 
from  the  practice  of  Courts  of  Equity  in  graot- 
ing  injunctions  to  stay  proceedings  at  law. 
The  present  Master  of  the  Rolls  thus  ex. 
pressed  himself  :  *  One  can  scarcely  conceive 
a  mode  of  doing  injustice  more  effectual  than 
that  which  is  sometimes  employed  io  cases  of 
bills  filed  for  injunctions  to  stay  proceedings 
at  law.  AVhere  the  defendant  resides  in  a  re- 
mote part  of  the  coimtiy,  it  is  not  an  uncom- 
mon  thing  for  the  plaintiff's  agent  to  wdt 
with  the  subpoena  in  his  hand  till  after  the 
post  is  gone,  and  it  has  become  impossible  to 
have  a  communication  with  London  on  that 
day,  and  then  to  serve  the  subpoena.  In  the 
Exchequer,  where  the  time  for  appearance  is 
less  than  it  is  in  the  Court  of  Chancery,  the 
device  which  1  have  mentioned  has  been  fre- 
(]uently  employed  for  the  purpose  of  obtunin^ 
injunctions.  Under  the  circumstances,  it  has 
been  absolutely  impossible  for  the  party  to  ap- 
pear in  the  time  limited  by  the  Court,  yet  bli 
non-appearance  is  construed  a  contempt ;  for 
that  falsely  alleged  contempt  an  attachment 
issues,  and  upon  the  attachment  there  is  an 
order  of  course  for  an  injunction :  the  1^^ 
remedy  of  the  defendant  is  suspended,  and 
before  he  can  remove  the  obstacle  thus  placed 
in  his  way,  the  whole  subject  of  his  action  may 
be  entirely  lost.  In  the  Court  of  Chancery, 
where  the  time  allowed  for  answering  is  only 
eight  days  after  appearance,  unless  the  defen- 
dant  collects  his  accounts  and  documents,  and 
comes  to  Loudon  without  delay,  he  cannot  pot 
in  his  answer  in  the  time  hmited.  If  he  takes 
no  step,  he  is  accused  of  contempt,  and  the 
injunction  goes  upon  an  attachment;  if  he 
takes  out  a  dedimus  (a  commission  to  take  bis 
answer  in  the  coimtry),  or  obtains  an  order 
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for  lime,  he  is  charged^  with  affected  delay,*  |  has  received,  to  a  certain  extent,  the  sanc- 
and  \0T  that  the  h^junction  ffoes,  and  his  le^  tion  of  the  Common  Law  Commissioners, 
rieht  u  suspended,  perhaps  to  his  rum.'  j^  ^^^  ge^ond  Report.  Mr.  Garratt  con- 
(Afi««/«i/^w(fc»c^.p.l78.qu.l23.)  There  ceives  the  foHowing  advantages  will  attend 
are  some  other  parts  of  his  lordship's  evidence  J^7*^'^»  "*^  luuuwuig  auvoutogco  ««*  ,  ,, 
too  important  to  be  omitted:  'Qu.  124.  Has  *"»  proposed  change;  with  which  we  shall 
not  he  (the  defendant)  another  diflSculty  in  close  this  article : 

consequence  of  his  not  being  able  to  get  a  copy  j  «  y^i^  i,y  pving  to  the  Court,  in  which  the 
of  the  bill?  Certainly;  because  in  the  eight .  action  is  depending,  the  control  over  the  inter- 
days  which  are  allowed  for  his  answer,  he  is  j  regatories,  the  time  for  answering,  and  the 
first  to  get  a  copy  of  the  bill,  and  afterwards  answer,  a  more  effectual  Control  would  be 


a  more 
exercised,  than  can  be  exercised  by  a  distinct 
Court,  which  can  only  act  on  technical  rules, 
often  workingf  injustice  in  the  particular  case : 
and  the  Court  of  Common  Law,  by  not  allow- 
ing interrogatories  to  be  exhibited  mthout  an 
affidavit,  nor  a  discovery  to  be  exacted  beyond 

-, -_-   — -  __^       .  s    *r      I.    A  e    X       ^^^**  the  justice  of  the  case  required,  would 

difficult,  if  not  impossible,  for  the  defendant  ^de  enabled  in  a  great  measure  to  prevent  ap- 
toanswerfuUy  in  the  time  required.    Qu.  125.   pijcations  for  i' 


to  answer.  Qu.'  l25.  Are  not  injunction  bills 
frequently  of  great  and  unnecessary  length  ? 
They  frequently  are  of  great  aud  unnecessary 
lenitth  with  reference  to  the  object  even  alleged 
to  be  in  view,  and  they  very  frequently  pray 
for  long  schedules  and  accounts,  as  I  have  no 
doubt,  for  the  express  purpose  of  mal&ing  it 


.  r       J     'plications  for  discovery  being  converted  (as. 

Arc  ihcy  not  often  filed,  without  any  founda-  {njunction  bills  too  frequently  arc)  into  instru- 
tion  of  right  whatever,  for  the  mere  purpose   me^ts  of  injustice,  vexation  and  delay. 


of  delaying  execution  in  law?    They  are.' 
{Minnies  e/ Evidence,  p.  178.) 

"His  lordship's  opinion  was  confirmed  by 
that  of  every  other  vritness  who  spoke  to  the 
^int  The  present  Vice  Chancellor  was  asked, 
'Has  there  not,  in  your  experience,  been  con- 
siderable delay  and  expense  occasioned  hj  the 
present  mode  of  obtaining  a  common  injunc- 
tion to  stay  proceedings  at  law,  upon  a  bill 
filed  without  any  affidavit  of  the  facts  V  His 
answer  was  :  '  I  think  the  ^eatett  iniquiiv," 
{Minutes  of  Evidence,  p.  206,  qn.  269.)  Mr. 
Rowland  Wimburn  also  gave  it  as  the  result  of 
his  experience,  that  "  a  great  deal  of  injustice 
was  practised  in  the  way  of  injunction  bills." 
{Minutes  of  Evidence,  p.  226,  qu.  23.)  I 
believe  that  no  one  who  has  seen  any  degree  of 
practice  in  Chancery  and  in  the  £lxche^uer, 
will  question  the  truth  of  these  complaints : 
but  I  have  preferred  relying  on  the  tostimony 
of  others  to  giving  the  result  mereljr  of  my 
own  experience ;  because,  having  qmtted  the 
Exchequer  not  many  years  after  I  was  called 
to  the  bar,  and  the  Exchequer  being  the 
favourite  court  for  that  sjpecies  of  injunction 
bills  of  which  the  object  is  delay,  1  have  seen 
less  of  that  practice  than  some  others  may 
have  seen.  Whether  my  early  refusal  to  invent 
an  injunction  case  had  any  operation,  I  know 
not;  1  have  no  recollection  of  having  ever 
afterwards  received  similar  instructions." 

Mr.  Garratt  then  discusses  the  remedy 
for  this  evil,  proposed  by  the  Chancery 
CommissioneTs — an  affidavit  annexed  to  the 
bill  of  the  facts  contained  in  it,  which  he 
considers  very  inefficient,  and  indeed  mis- 
chievous. He  then  proposes  his  own  re- 
medy, which  is,  to  transfer  the  jurisdiction 
of  obtaining  the  discovery  to  the  Court 
which  has  possession  of  the  action.    This 

*  "  "the  delav,  be  it  remembered,  may  arise 
from  the  inability  of  an  old  man,  an  infirm 
man,  or  a  sick  man  to  travel;  or  from  the 
inability  of  a  poor  man  to  pay  the  expenses  of 
ajoarncY." 


"  Secondly,  the  affidavit,  interrogatories,  and 
answer,  would  be  much  shorter  than  the  bill 
and  answer  iu  Chancery,  because  they  would 
go  only  to  those  points  which  are  material, 
whereas  the  bill  and  answer  go  through  the 
whole  of  the  plaintiff's  case  or  supposed  case, 
material  or  immaterial — hence  delay  and  ex- 
pense would  be  saved. 

"Thirdly,  it  is  a  much  more  reasonable, 
proceeding  to  give  the  benefit  of  a  discovery 
by  signing  judgment  against  the  party  with- 
holding it,  than  to  enforce  it  by  sending  him 
to  prison.  The  wilful  refusal  is  an  implied 
admission,  that  the  party,  if  plaintiff,  has  no 
ground  of  action ;  if  defendant,  no  valid  de« 
fence. 

"Fourthly,  the  Court  of  Common  Law 
being  in  possession  uf  the  action  itself,  would, 
if  invested  with  jurisdiction  to  grant  discovery 
in  respect  thereof,  have  the  means  of  exerci- 
sing a  proper  discretion  as  to  the  costs  of  that 
proceeding.  These  ought  not  to  be  invariably 
thrown  (as  they  are  now  in  Courts  of  Equity) 
on  the  party  requiring  the  discovery. 

"  Lastly,' the  transfer  of  the  jurisdiction  to 
grant  discovery  would  render  it  practicable  to 
transfer  the  issuing  of  commisssions  for  the 
examination  of  witnesses,  without  the  excep- 
tion recommended  by  the  Chancery  Commis- 
sioners. 


ON  THE  GRANTING  A  MANDAMUS 
TO  ENFORCE  A  RATE  FOR  THE 
REPAIRS  OF  A  CHURCH. 


Thb  power  of  the  Court  of  King's  Bench 
to  grant  a  mandamus  for  enforcing  a  church 
rate,  ha^  been  of  late  much  discussed.  It 
would  seem  that  it  depends  on  the  particu- 
lar circumstances  of  each  case,  but  that 
there  is  no  general  right. 

In  The  King  v.  St.  Peter's,  Thetford^ 

^5  T.  R.364. 
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the  Court  refused  a  mandamus  to  the  church- 
wardens to  make  a  rate  for  the  repairs  of 
the  church,  because  it  was  a  subject  purely 
of  ecclesiastical  jurisdictioa.  In  the  case 
of  The  King  v.  St,  Margaret  and  St,  John 
Westminster,^  the  Court  held  that  they 
could  not  grant  a  mandamus  to  compel  the 
making  of  a  church-rate,  although  they 
would  do  so  to  put  in  motion  the  proper 
parties  to  inquire  whether  a  rate  should  be 
made  or  not ;  but  it  is  quite  clear^  that  a 
mandamus  can  go  to  compel  the  inhabitante 
of  a  parish  to  assemble  for  the  purpose  of 
making  a  rate. 

In  The  King  v.  St.  Mary  Lambeth,^  the 
Court  granted  a  mandamus  to  make  a  church 
rate,  but  the  rate  was  a  rate  on  the  Church 
BuUding  Act,  (58  G.  3.  c.  45.) 

In  the  latest  case  on  this  point,  the  cir- 
cumstances were  as  follows:  James  1st 
granted  a  rectory  to  a  corporation,  in  trust 
to  pay  stipends,  and  to  bear  all  the  charges 
issuing  out  of  the  rectory.  The  22  &  23 
Car.  2,  absolved  the  parishioners  from  the 
payment  of  tithe,  and  enacted  that  a  rate 
should  be  made  yearly  by  the  parish  officers 
for  the  payment  of  stipends,  and  for  church 
repairs,  llie  56  G.  3^  c.  28,  enacted  that 
it  might  be  lawful  for  the  wardens,  over- 
seers, and  inhabitants  in  vestry,  to  make  a 
rate  (to  a  larger  amount)  for  the  payment 
of  stipends,  and  for  church  repairs.  On  a 
vestry  refusing  to  make  a  rate  for  the  above 
purposes,  under  the  last  mentioned  act,  the 
Court  issued  a  mandamus  to  them  to  call  a 
vestry  to  make  a  rate.  Lord  Denman's 
judgment  was  as  follows  :* 

"  The  only  question  in  this  case  is,  whether 
it  is  shewn  that  the  56  G.  3,  confers  a  power 
upon  this  Court  to  compel  the  parish  to  make 
a  rate  for  the  purposes  mentioned  in  the  acts 
of  parliament,  in  consequence  of  a  grant  to 
them  of  certain  possessions  of  the  ola  monas- 
tery, for  it  is  clear  there  is  no  power  to  make 
a  rate  for  other  purposes.  The  purposes,  I 
take  it,  for  which  that  grant  was  made,  are 
described  in  the  22  &  23  Car.  2,  which  recites, 
that  James  1,  by  his  letters  patent,  granted  the 
rectory  of  St.  Saviours  to  certain  persons  in 
trust  for  the  wardens  of  the  parish,  and  their 
successors,  enjoining  them,  out  of  the  revenue 
thereof,  to  maintain  two  chaplains,  a  school- 
master and  usher,  and  to  pay  the  other  charges 
issuing  out  of  the  rectory,  and  that  the  reve- 


nues of  the  rectory  were  not  sufficient  to  meet 
these  charges ;  it  then  relieved  the  parishioners 
from  the  payment  of  tithes,  and  enacts  that 
the  churchwardens,  calline  six  or  more  of  the 
late  parish  officers^  should  make  a  rate  not 
exceeding  350/.  per  annum,  and  out  of  it,  that 
the  wardens  should  pav  the  stipends,  &c.,  and 
all  the  residue  should  be  s^plied  to  the  repairs 
of  the  church.  The  56  G.  3,  then  directs  that 
the  rate  for  these  purposes  shall  be  made  by 
the  wardens,  overseers,  and  inhabitants  in  ves- 
try assembled.  It  seems  to  me  to  be  clear 
that  the  vestry  by  that  latter  act  are  placed  in 
the  same  situation  that  the  parish  officers  filled 
1>efore  that  act,  and  that  on  application  to  this 
Court,  we  must  compel  the  vestry  in  the  same 
manner  that  we  should  have  compelled  the 
wardens  under  the  stat.  of  Car.  2.  The  rule, 
therefore,  must  be  made  absolute  for  a  iimji- 
dumus,  and  we  shall  then  hear  if  anything  is 
raised  upon  the  return.  In  Res  v.  frig,  2  B. 
&  Ad.  197,  there  was  some  doubt  at  first  whe- 
ther a  mandamus  could  issue  to  the  parisMon- 
ers ;  but  Lord  Tenterden,  on  further  investi- 
gation, expressed  himself  satisfied  that  it  might. 
The  rule,  therefore,  must  be  made  absolute. 
fFilliams,  J.  concurred.  The  other  Judges 
were  absent." 

As  to  the  question  whether  the  church- 
wardens may  proceed  alone  to  make  a  rate, 
if  the  parishioners  refuse,  see  Anon,  I  Mod. 
79  ;  Rogers  v.  Davenant,  I  Mod,  194— 
236 ;  and  Degge's  Parson's  Counsellpr,  204. 


b  4  M  &  S.  260. 

c  7'he  King  y,  fFiv,  2  B  &  Ad.  197;  The 
King  V.  St,  Margaret  and  St,  John  fTestmins- 
ter,  ubi  sup, 

d  3  Barn.  &  Ad.65I 

^  Res  V.  fVardens,  fyc,  of  St,  Saviour's, 
Southwark,  1  N.  &  P.  41^6. 


CHANGES  IN  THE  LAW  IN  THE 
LAST  SESSION  OF  PARLIAMENT, 
1837. 

No.  VL 


COMMON   LAW  OPPICB8. 

1  Vict.  c.  30. 

This  is  "  An  Act  to  abolish  certain  Offices  in 
the  Superior  Courts  of  Common  Law,  and  to 
make  Provision  for  a  more  effective  and  uni- 
form Establishment  of  Officers  in  those  Conrts," 
to  which  the  Royal  Assent  was  given  on  the 
12th  of  July,  1837.  It  recites,  that  in  her 
Majesty's  Superior  Courts  of  Common  Lav 
at  Westminster  there  are  many  officers  whose 
duties  have  wholly  or  in  part  ceased,  or  are 
executed  by  deputy,  and  whose  offices  hare 
become,  by  changes  in  the  law,  useless,  and 
inapplicable  to  the  present  practice  and  pro- 
ceedings in  those  Courts,  though  the  fees  in 
such  offices  continue  payable  by  the  suitors  as 
heretofore :  and  tliat  by  the  11  G.  4.  &  1 W. 
4.  c.  58,  intituled,  "An  Act  for  regulating 
the  Receipt  and  future  Appropriation  of  Fees 
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and  Emolamento  receivable  by  Officers  of  the 
Superior  Courts  of  Common  Law,"  the  net 
annual  value  of  certain  of  such  offices  has  been 
ascertained,  and  the  penons  who  were  the 
holders  thereof  prior  to  the  24th  May,  1830, 
are  compensated  in  manner  and  form  by  that 
atatate  pointed  ont:  and  reciting  that  the 
continuance  of  sinecure  and  uselena  offices 
tenda  to  impair  the  effective  administration  of 
justice,  and  to  cast  upon  the  public  and  the 
suitors  in  those  Courts  unnecessary  burthens 
and  costs ;  and  that  it  is  expedient  to  abolish 
the  said  offices,  and  to  make  provision  for  a 
more  uniform  and  effective  establishment  of 
officers  in  each  of  the  Superior  Courts  of 
Common  Law. 
The  following  arc  the  enactments  : 

C^kes  in  the  Court*  of  Queen's  Bench,  Cvm* 
mon  Pieifi,  nnd  Ejteheqmer,  nMithed. — ^That 
from  and  after  the  1st  Jan.  1838,  the  offices 
memtoned  in  the  schedule  to  this  act  annexed, 
marked  (A.),  on  the  plea  side  of  the  Courts  of 
Queen's  Bench  and  Exchequer,  and  in  the 
Court  of  Common  Pleas,  shall  be  and  the 
same  are  hereby  abolished,  (s.  1.) 

Clerk  uf  Errwt  in  the  Court  of  Exchequer 
Chamber  ahciighed,  ^  And  raciting  that  the 
duUea  of  the  Clerk  of  Errors  in  the  Court  of 
Exchequer  Chamber  are  so  much  diminished 
as  to  render  it  inexpedient  any  longer  to  con- 
tinoe  a  separate  office  for  the  ])erformance 
thereof;  it  is  further  enacted.  That  from  and 
after  the  1st  Jan.  1838,  the  said  office  of  Clerk 
of  the  Errors  in  the  Court  of  Exchequer 
Chamber  shall  be  and  the  same  is  hereby 
abolished;  and  all  acts,  duties,  and  services 
now  and  heretofore  done,  performed,  and  ren- 
dered by  the  said  officer  shall  continue  to  be 
done,  performed,  and  rendered  by  the  Masters 
of  the  respeciive  Courts  from  which  error  is 
brought,  or  any  one  or  more  of  them;  and 
such  acts,  duties,  and  services,  when  so  done, 
performed,  and  rendered  by  the  said  Masters, 
or  tlieir  successors,  or  any  one  or  more  of 
them,  shall  be  good  and  valid  in  law  to  all 
intents  and  purposes;  and  all  lawful  powers 
and  authorities  now  and  heretofore  vested  in 
or  exercised  by  the  said  Clerk,  of  Errors  in  the 
Court  of  Exchequer  Chamber,  by  virtue  or  in 
right  of  his  office,  shall  be  exercised  by  the 
said  Masters,  or  any  one  or  more  of  them, 
(a.  2.) 

Mnstert  or  Principal  Officers  of  the  sttid 
Courts.^-That  from  and  after  the  said  1st  Jan. 
1838,  there  shall  be  in  each  of  the  said  CourU 
respectively,  to  conduct  the  civil  business 
thereof,  five  principal  officers,  and  no  more, 
to  be  called  respectively  the  Masters  of  each 
of  the  said  Coarts ;  and  the  persons  mentioned 
in  the  schedule  to  this  act  annexed,  marked 
(B.),  shall  be  and  the  same  are  hereby  ap- 
pointed and  declared  to  be  such  Maaters  in 
cadi  of  the  said  Courts  respectively,  (s.  3.) 


First  Master  of  the  Common  Pleas. — Pro- 
vided, That  Henry  Belward  Ray,  Esquire,  shall 
hold  and  eujoy  the  said  appointment  or  office  of 
First  Master  of  the  Court  uf  Common  Pleas  on 
the  same  tenure,  &c.  as  his  former  office,  (s.4  ) 

The  Masters  to  perform  all  the  duties  and 
exercise  all  the  pou*ert  and  authorities  of  the 
officers  ahotishe'/. ^-Th^X  from  and  after  the 
said  1st  Jan.  1838,  all  acts,  duties,  and  services 
now  and  heretofore  done,  performed,  and  ren- 
deied  by  the  said  oilicers  abolished  by  this  act, 
or  any  of  them,  in  their  respective  offices  in 
the  said  Courts,  shall  continue  to  be  done, 
performed,  and  rendered  by  the  Masters  here- 
by appointed  in  each  of  those  Courts,  or  their 
successors,  or  any  one  or  more  of  them  ;  and 
such  acts,  duties,  and  services,  when  so  done, 
performed,  and  rendered  by  the  said  Masters, 
or  their  successors,  or  any  one  or  more  of 
thera,  shall  \ye  good  and  valid  in  law,  to  all  in- 
tents and  purposes ;  and  all  lawful  powers  and 
authorities  now  and  heretofore  vested  in  or 
exercised  by  the  officers  so  abolished  as  afore- 
said, or  any  of  them,  by  virtue  or  in  right  of 
any  office  bv  them  held  in  either  of  the  sai4 
Courts,  shall  l>e  and  the  same  are  hereby  vested 
in  and  shall  be  exercised  by  the  Masters  of 
those  Courts  respectively,  or  by  any  one  or 
more  of  them.  (s.  5  ) 

Commissioners  of  her  Majesty's  Treasury 
empowered  to  direct  the  drateing  up  a  Tattle  if 
Fees. — And  reciting  that  it  is  expedient  that 
a  new  table  or  tables  of  the  fees  proper  to  be 
taken  in  the  Superior  ('ourts  of  Common  Law 
at  Westminster  should  be  prepared  with  refer- 
ence to  the  various  changes  and  alterations 
which  have  taken  place  in'  the  process,  prac- 
tice, and  proceedings  of  those  Courts,  and  to 
the  diminution  of  expense,  where  practicable, 
to  the  suitors :  and  reciting  that  by  3  0.  4,  c. 
69,  intituled,  "  An  Act  to  enable  the  Judges 
of  the  several  Courts  of  Record  at  Westminster 
to  make  Regulations  respecting  the  Fees  of 
the  Officers,  Clerks,  and  Ministers  of  the  said 
Courts,"  it  was  enacted,  that  it  should  be  law- 
ful  for  any  three  or  more  of  the  Judges  of  the 
Courts  of  Kinff's  Bench,  Common  Pleas,  Ex- 
chequer, and  Exchequer  Chamber  respectively, 
to  establish  and  ordain,  by  their  discretion, 
tables  of  fees  to  be  thereafter  taken  by  the 
several  officers,  clerk;*,  and  ministers  of  the 
same  respective  Courts,  and  by  the  clerks  and 
officers  of  the  Judges  thereof  respectively,  and 
that  the  fees  so  established  and  ordained 
should  be  deemed  and  taken  to  be  the  lawful 
fees  of  such  officers,  clerks,  and  ministers 
respectively  :  and  that,  owing  to  the  numerous 
and  important  duties  and  avocations  of  the 
said  Judges,  no  such  Regulations  respecting 
fees  have  yet  been  or  are  likely  to  be  made, 
but  the  ancient  and  unsuitable  fees  still  con- 
tinue to  be  taken  from  the  suitors  in  the  said 
Courts;  it  is  further  enacted.  That  it  shall 
and  may  be  lawful  for  the  Oommissiooeis  of 
her  Majestv's  Treasury  and  they  are  re- 
quired to  direct  and  mstruct  the  ('ommis- 
sitmers  appointed  under  the  before-recited  act 
passed  in  the  eleventh  year  of  the  reign  of 
king  George  the  Foi^Jt^  jiu^  the  first  uf  his 
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bVkI  late  Maje«ty,  or  such  uf  them  m  they 
may  think  proper,  forthwith  to  prepare  and 
draw  up  a  table  or  tables  of  the  fees  proper  to 
be  demanded  and  taken  in  the  Superior  Courts 
of  Common  Law,  to  l)e  laid  for  their  approval 
before  the  Judges  of  the  said  Courts ;  and  the 
said  Judges  are  hereby  empowered  and  re- 
quired, before  the  1st  Jan.  1838,  to  revise  the 
said  table  or  tables  of  fees  so  prepared  as 
aforesaid,  and  to  add  to,  or  reduce,  alter,  or 
amend  the  same,  as  thcv  may  deem  necessary 
and  proper,  and  the  said  table  or  tables  of  fees 
so  revised  and  corrected  as  aforesaid  to  allow 
and  sanction,  by  affixing  their  signatures  re- 
spectively thereto,  and  to  establish  the  same 
in  and  tor  the  said  Courts;  which  tables  of 
fees  shall  be  entered  or  enrolled  in  the  public 
books  or  records  of  the  Courts  to  which  they 
respectively  relate,  in  such  manner  as  the 
Juages  of  the  said  Courts  shall  think  fit;  and 
the  fees  so  established  and  ordained,  and  no 
other,  shall,  from  and  after  the  said  1st  Jan. 
1838,  be  deemed  and  taken  to  be  the  lawful 
fees  to  be  thenceforth  demanded,  received, 
and  taken  in  the  said  Courts  respectively,  (s.  6.)* 

Records,  Sfc.  of  aholUhed  offices  tmnnferred 
to  the  Mastere^  and  eearches  mty  be  made  and 
copiet  taken  ai  hereto/ore. — ^That  all  the  re- 
cords, books,  papers,  and  documents  of  and 
concerning  the  duties  and  business  of  the 
several  offices  of  the  Courts  of  Queen's  Bench, 
Common  Pleas,  and  Exchequer,  so  abolished 
as  aforesaid,  shall,  on  or  before  the  said  Ist 
Jan.  1838,  be  delivered  by  the  several  officers 
of  the  said  Courts  respectively  now  having  the 
custody  of  the  same  into  the  custody  and  pos- 
session of  the  Masters  of  the  said  Courts  re- 
spectively  appointed  or  to  be  appointed  under 
or  by  virtue  uf  this  act,  to  be  by  them  kept  and 
preserved;  and  searches  may  be  made,  and 
copies  or  extracts  of  and  from  the  said  records, 
book^^  papers,  and  documents  shall  and  may 
be  had  and  taken,  at  such  times  and  in  such 
manner  as  hath  been  the  accustomed  practice 
in  the  several  offices  hereby  abolished  ;  and  all 
such  copies  or  extracts  signed  and  authentic 
cated  by  one  or  more  of  the  said  Masters  of 
the  said  Courts  respectively  shall  be  as  avail- 
able in  evidence  and  as  valid  and  eflectual  to 
all  intents  and  purposes  as  if  the  same  had 
been  signed,  authenticated,  and  given  by  the 
officers  whose  olices  are  hereby  aoolished,  or 
any  of  them,  subject  nevertheless  to  such 
rules,  orders,  and  regulations  as  the  said 
Courts  shall  or  may  fiom  time  to  time  make 
or  (»rdaiu  in  respect  of  the  same.  (s.  / .) 

Officers  whose  offices  are  abolished  to  pay 

over  to  Masters  under  this  act  all  balances  of 

suitors*  money  in  theif  bauds,  to  be  by  such 

.  Masters  paid  into  the  Bank  of  England.  («.  8.) 

^li  monies  depotited  in  Court  by  suitors  at  or 
after  the  commencement  uf  this  act  to  be  paid 
into  the  Bank  of  England,  and  drawn  oat  by 
the  order  ofttro  or  more  of  the  Mattters  of  each 
Court. — ^That  from  and  after  the  sud  first  day 
t)f  January  one  thousand  eight  hundred  and 

A  We  beg  to  call  the  attention  of  practitioners 
in  gcmsrai  to  this  iateuded  new  table  of  fees.  Ed. 


thirty-eight  the  Masters  of  the  said  Courts  re- 
spei'iiyely  shall  cause  all  and  every  sum  or  sums 
of  money  paid  into  the  said  Courts  by  or  on  the 
behalf  of  the  suitors  in  either  of  those  Courts, 
to  abide  the  event  of  the  suit,  or  for  any  other 
purpose  whatsoever,  to  be  entered  in  proper 
Books  to  be  kept  for  that  purpose,  and  shall  as 
soon  as  conveniently  may  be  pay  all  and  every 
such  sum  or  sums  of  money  into  the  Bank  of 
England  to  the  credit  of  their  respective  accounts 
of  the  suitors  fund  ;  and  the  Masters  of  the  said 
Courts  respectively,  or  any  two  or  more  of  them, 
shall  and  they  af  e  hereby  authorized  and  requir- 
(^d  to  draw  on  the  said  Governor  and  Company 
of  the  Bank  of  England  for  any  sums  or  sums 
of  money  so  paid  in  as  aforesaid,  at  the  com- 
mencement of  this  act  or  afterwards,  which  the 
Masters  of  the  said  Courts  respectively  may  re- 
ouire  for  the  purposes  of  any  suit  pending  in 
their  respective  Courts;  and  the  said  Governor 
and  Company  of  the  Bank  of  England  are  hereby 
authorized  and  required  to  pav  all  such  sums 
of  money  as  may  be  so  drawn  for  by  any  order 
signed  by  the  Masters  of  the  said  Courts  re- 
spectively, or  any  two  or  more  of  them.  (s.  9.) 

The  t^rd  Chief  Justices  or  the  Lord  Chief 
Baron  ^f  the  said  Courts  respectively  ta  appoint 
to  future  vacancies  in  the  Office  of  Masters, 
such  person,  being  a  barrister  in  actual  practice 
of  not  less  than  five  years  standing  at  the  bar, 
or  who  shall  have  practised  as  a  pleader  for  not 
less  than  fivt  years,  or  an  admitted  attorney  in 
all  or  any  one  of  those  Courts,  in  actual  prac- 
tice of  not  less  than  five  years  standing  on  the 
rolls  of  such  Court,  or  who  shall  have  served  as 
officers  or  clerks  in  either  of  the  said  offices 
hereby  abolished,  or  as  clerks  in  either  of  the 
offices  of  the  said  Masters,  or  as  both,  for  not 
less  than  five  years  in  the  whole  :  But  saving 
the  rights  of  W.  S.  Rose,  Esq.,  under 2 &3  \V. 
4,  Clio.  ^s.  10.) 

A  certificate  of  the  necessity  of  filling  up 
each  vacancy  to  be  made  previous  to  appoint- 
ment as  herein  directed,  (s.  11.) 

The  necessary  clerks  and  messengers  in  the 
Mastet^s  office  to  be  appointed  by  the  Masters. — 
That  from  and  after  the  sud  Ist  January^ 
1838,  the  Masters  of  each  of  the  said  Courts 
hereby  appointed,  and  their  successors,  shall 
and  may,  in  and  for  the  discharge  of  the  duties 
of  their  offices,  have  so  many  derks  and  mes- 
sengers as  the  Lord  Chief  Justice  or  Lord  Chief 
Baron  of  the  Court  for  the  time  being  to  which 
such  Masters  respectively  belong  shall  deter- 
mine to  be  necessary  and  proper ;  and  all  such 
clerks  and  messengers  shall  and  may  be  ap- 
pointed by  the  majority  of  the  Masters  of  the 
said  Courts  respectively,  with  the  sanction  and 
approval  of  the  Lord  Chief  Justice  or  Lord 
Chief  Baron  of  the  Court  to  which  such  Masters 
shall  belong :  Provided  that  so  many  of  the 
persons  who  now  hold  any  office  aliolished  by 
this  act,  or  are  now  employed  therein,  as  may 
be  needful,  shall  be  appointed  as  such  clerks 
and  messengers,  if  they  shall  be  found  williog 
and  competent  to  execute  ihe  dudes  required 
of  them,  in  preference  to  any  persons  who  shall 
not  have  held  such  abolished  offices  or  been  so 
employed  prior  to  (hepaasiBg  of  thiiact.  (s.  13.) 
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Appointments  to  be  made  without  any  pe- 
cuniary consideration;  the  Masters  during 
l^ood  behavionr,  and  the  clerks  and  messengers 
during  pleasure,  (s.  13 ) 

In  case  of  sickness  or  other  reasonable  cause 
the  duties  of  the  Masters  may  be  performed  by 
deputy.  (8.  14.) 

Masiers,  elerkSy  and  mei^engers  not  to  act  *ti 
ImrriMteri^  attorneys,  or  agents. — ^That  no  per- 
son holdinp^  such  office  of  Master  in  any  of  the 
said  Superior  Courts,  or  being  a  clerk  or  mes- 
senger in  any  of  the  said  Masters'  offices,  shall 
either  directly  or  indirectly  act  as  a  barrister, 
attorney,  or  solicitor,  or  as  agent  of  any  at- 
torney or  solicitor,  in  any  Court  of  Law  or 
Equity  in*  the  United  Kingdom,  cither  separ- 
ately ur  in  partnership  with  any  other,  during 
sttch  time  as  be  shall  hold  such  office  of  Master 
or  act  as  such  clerk  or  messenger :  Provided 
that  nothing  in  this  act  contained  shall  operate 
to  prevent  any  attorney  or  solicitor,  or  agent 
of  any  attorney  or  solicitor,  now  practising  in 
any  Court  of  Law  or  Equity,  and  employed  in 
any  office  abolished  by  this  act,  and  who  may 
be  appointed  to  act  as  clerk  or  messenger  under 
this  act,  from  continuing  to  practise  as  such 
attorney,  solicitor,  or  agent,  notwithstanding 
inch  appointment,  (s.  15.) 

Snluriet  of  the  Ma»ter», — That  the  Masters 
of  the  said  Courts  of  Queen's  Bench,  Common 
Pleat,  and  Exchequer  respectively  shall  receive, 
.  by  way  of  salary,  for  performing  the  duties  of 
their  respective'offices,  the  sum  of  one  thousand 
two  hnndfMl  pounds  per  annum  each,  to  com- 
mence and  be  computed  from  the  1st  January, 
1838.  and  to  be  paid  and  be  payable  quarterly, 
namely,  on  the  31st  March,  the  30th  June,  the 
30th  September,  and  the  31st  December  in 
every  year,  together  with  a  proportional  part  of 
such  annual  sum  for  the  term  which  at  the  de- 
cease of  the  person  entitled  thereto  shall  have 
elapsed  since  the  last  payment  thereof:  Pro- 
vided that  those  persons  appointed  by  this  act 
or  who  may  be  hereafter  appointed  as  such 
Masters,  and  who  are  now  entitled  to  and  are 
in  the  receipt  of  compensation  allowance 
awarded  to  them  under  the  provisions  of  1 1  G. 
4,  and  1  W.  4,  c.  58,  exceeding  the  salary  of  one 
thousand  two  hundred  pounds  per  annum,  shall 
continue  to  receive  the  full  amount  of  such 
compensation  allowance  by  way  of  salary  so 
long  as  they  shall  respectively  hold  the  office  of 
Master  as  aforesaid ;  and  in  cases  wherein  the 
compensation  allowance  under  the  said  act  is 
less  than  the  salary  hereby  granted  to  the  Mas- 
ters of  the  said  Courts  respectively,  such  com- 
]»ensation  allowance  shall  merge  and  be  con- 
sidered as  part  of  and  included  in  the  said 
salary  of  one  thousand  two  hundred  pounds  per 
annum:  Provided  that  nothing  herein  con- 
tained shall  extend  or  lie  construed  to  extend 
to  deprive  Stephen  Richards,  Kenrick  Collect, 
Thomas  Dax,  Edmund  Walker,  and  George 
Chilton,  Esquires,  the  present  principal  officers 
on  the  plea  side  of  the  Court  of  Exchequer,  of 
the  amount  of  official  income  and  salary  which 
tiiey  are  now  in  the  receipt  of  respectively,  so 
long  as  they  shall  hold  the  office  of  Masters 
under  thia  act,  bat  that  the  said  persons  shall 


continue  in  the  enjoyment  of  the  same  official 
income  by  way  of  salary  which  they  now  re- 
spectively receive  during  all  the  time  they 
respectively  hold  such  offices  of  Masters  under 
this  act.  (s  16.) 

Salaries  of  clerks  and  messengers  to  be  fixed 
by  the  Lord  Chief  Justices  or  Lord  Chief  Baron 
of  the  Courts  respectively  and  the  Lords  of  the 
Treasury,  (s  17.) 

Salaries  of  Masters,  &c.  and  expenses  of 
off  ces  to  be  paid  out  of  the  fees,  if  sufficient ; 
but  if  not,  deficiency  to  be  charged  upon  the 
Consolidated  Fund  ;  and  surplus  of  fees  to  be 
paid  into  that  fund.  (s.  18.) 

Mtutere,  vterhs,  and  messengers,  not  to  take 
Gratuities  on  pain  of  dismissal. —  Fhat  if  any 
master  of  the  said  Courts  respectively  ap- 
pointed or  to  be  appointed  under  or  by  virtue 
of  this  act,  or  any  person  whatever  employed 
in  the  offices  of  the  said  masters,  shall  for  auy« 
thing  done  or  pretended  to  be  done  relating 
to  his  office  or  employment,  or  under  colour 
of  doing  any  ihiug  relating  to  his  office  or 
employment,  or  for  forbearing  to  do  any 
act  properly  appertuning  to  his  said  office, 
demand,  take,  receive,  or  accept,  or  al- 
low any  person  whatsoever  to  take  for  him  or 
on  his  account,  or  for  or  on  account  of  or  in 
trust  for  him  or  any  other  person  named  by 
him,  any  gratuity,  perquisite,  or  reward,  or 
any  thing  of  value,  other  than  the  lawful  fees 
and  emoluments  herein-before  directed  to  be 
taken  and  received  and  accounted  for  as  afore- 
said, or  other  than  the  salary  or  remuneration 
allowed  or  to  be  allowed  to  every  such  master 
or  person  aforesaid,  it  shall  be  lawful  for  the 
said  Lord  Chief  Justice  or  Lord  Chief  Baron 
of  the  Court  to  which  such  master  or  person 
shaU  belong,  and  he  is  hereby  empowered  and 
required,  upon  his  being  satisfied  that  the  per- 
son charged  is  guilty  of  so  ofiending,  to  re- 
move him  from  his  office  or  employment ;  aud 
the  person  so  removed  shall  be  and  is  hereby 
rendered  incapable  for  ever  thereafter  of  hold- 
ing any  office,  situation,  or  employment  in  the 
said  Courts  respectively,  or  of  otherwise  serv- 
ing her  Majesty,  her  heirs  or  successors,  in  any 
manner  whatsoever,  (s.  19.) 

Masters  to  keep  books  of  account,  and  ren- 
der accounts  quarterly  to  treasury,  (s.  20.) 

AtUnoance  to  masters  and  other  officers  on 
their  retirement  from  office, — That  every  person 
appointed  or  to  be  appointed  under  the  provi- 
sions of  this  act  as  a  master  of  the  said  (Jourts 
respectively,  or  as  a  clerk  or  messenger  in  the 
offices  of  any  such  masters,  and  who  was  enti- 
tled to  and  has  received  compensation  or  sa- 
lary in  respect  of  the  office  formerly  held  by 
him  under  the  act  herein-before  mentioned 

gassed  in  the  eleventh  year  of  the  reign  of 
[ing  George  the  Fourth  aud  the  first  year  of 
the  reign  of  his  sud  late  Majesty,  or  under 
that  act  and  any  other  act  or  acts  of  parliament 
regulating  or  relating  to  his  office  or  situation, 
who  shaU  nereafter  resign  his  office  orsituation, 
giving  two  months  notice  in  writing  of  such 
resignation  to  the  Lord  Chief  Justice  or  Lord 
Chief  Baron  of  the  Court  to  which  he  shall 
belong,  sball  be  entitled  to  receive^  during  his 

Digitized  by  VjOOQiC 


288 


Changes  tn  the  Law. 


life,  such  annual  sum  as  tbe  commUsiouers  of 
her  Majesty'ti  treaaary  shall  think  proper  to 
fix  and  app'oiut,  not  exceedintf  in  any  ca»e  the 
net  annual  value  of  the  office  or  situation  for- 
merly held  by  him,  and  not  hem^  less  in  any 
case  than  three  fourths  thereof,  provided  that 
such  annual  sum  shall  exceed  the  superannua- 
tion allowance  to  be  ascertained  as  herein-after 
mentioned ;  and  every  person  appointed  or  to 
be  appointed  to  any  situation  as  aforesaid 
under  this  act,  where  such  annual  sum  shall 
amonot  to  a  less  sum  than  the  superannuation 
allowance  to  be  ascertained  as  hererein-after 
mentioned,  or  who  was  not  entitled  to  and  has 
not  received  compensation  in  respect  of  any 
former  office  held  by  him  under  the  provisions* 
of  the  said  act,  and  who  shall  hereafter  resig'o 
his  office  or  situation  with  the  sanction  and 
under  the  auihority  of  the  Lord  Chief  Justice 
or  Lord  Chief  Baron  of  the  Court  to  which  he 
shall  belong  in  consequence  of  bis  bein^  inca- 
pable, from  infirmity  of  mind  or  body,  to  dis- 
charge the  duties  thereof,  shall  l>e  entitled  to 
receive  such  superanuoation  allowance  as  the 
said  commissioners  of  her  Majesty's  treasury 
shall  think  proper  to  direct ;  and  in  ascertain. 
m^  and  awardinf^  the  amount  of  such  super- 
annuation allowance  the  said  commissioners 
shall  take  into  consideration  the  whole  period 
durin{(  which  any  such  person  shall  have  been 
permanently  employed  in  any  office  or  situa- 
tion in  either  of  the  said  Courti,  or  in  any 
other  public  office  or  situation  prior  to  the 
passing  of  this  act,  and  shall  proceed  according 
to  the  principles  laid  down  by  4  &  6  W.  4,  c, 
^,  and  all  such  sums  and  allowances  which 
ahall  be  so  awarded  and  granted  under  the 
authority  aforeaaid  shall  be  paid  and  payable 
and  be  charged  and  chargeable  in  the  same 
way  as  is  herein-before  provided  in  respect  of 
the  salaries  of  the  Masters,  clerks^  ana  mes- 
sengers  of  the  said  Courts  respectively,  and  tlie 
necessary  expences  of  the  said  offices,  (s.  21.) 
No  Campentntiim  nlhwfdfvr  Lo»»  of  Rig-ht 
ofjippmnlmeni, — Provided,  that  in  the  event 
of  any  reduction  being  hereafter  made  in  tbe 
nuinl>er  of  the  masters,  clerks,  or  messengers 
created  or  authorized  by  this  act,  the  Lord 
Chief  Justice,  Lord  Chief  Baron,  and  masters 
of  the  said  Courts  respectively  for  the  time 
being  shall  not  be  entitled  to  compensation  for 
tlie  loss  of  any  right  of  appointment  vested  in 
them  or  either  of  them  t>y  virtue  of  thia  act. 
(s.  32.) 

MnHers  empttwered  and  r quired   in    tnx 

■  CttJtfit  indfgeriminaU'ljf  in  the  said  Courts.'^And 
reciting  that  it  would  tend  to  the  despatch  of 
business,  and  would  assimilate  the  practice  and 
promote  uniformity  in  the  allowance  of  costs, 
if  the  tnasters  of  the  said  Courts  appointed  or 
to  be  appointed  under  this  act  %vere  empowered 
to  tax  costs  which  have  ariben  or  may  arise  in 
each  of  tbe  said  Courts  indiscriminately  :  it 

•  is  therefore  enacted,  that  from  and  after  the 
first  day  of  January,  one  thousand  eight  bun- 
dred  and  thirty-eight,  the  masters  of  the  said 
Courts  appointed  or  to  be  appointed  as  afore- 
said are  hereby  authorized,  empowered,  and 

'  required,  subject  to  such  rules  and  orders  as 


herein-after  mentioned,  to  tax  all  bills  of  costt 
indiscriminately  which  shall  have  arisen  or 
which  may  arise  in  caaes  of  [a  civil  nature  in 
any  of  the  said  Courts,  or  in  the  Court  of  Er- 
ror  in  the  Exchequer  Cbumber,  allhoiigh  sock 
costs  may  not  have  arisen  in  rcsspcot  of  basi- 
ness  done  in  the  (>ourt  to  which  aueh  masters 
may  belong;  and  the  Judges  of  the  said 
Courts,  or  any  eight  or  more  of  them,  of  whom 
the  chiefs  of  each  of  tbe  said  Courts  shall  be 
three,  shall  and  they  are  hereby  required,  by 
any  rule  or  order  to  be  from  time  to  tmt 
made  either  in  term  or  vacation,  to  establish 
euch  regulations  as  may  be  necessary  for  the 
purpose  of  enforcing  uniformity  of  practice  in 
tbe  allowance  of  costs  in  the  Conunon  Law 
<  Courts,  and  of  ensuring  as  far  as  may  be  pnc- 
ticable  an  equal  division  of  tbe  business  of 
taxation  amongst  the  masters  ef  the  said 
Courts ;  and  such  Judges  ahatt  appoint  sooie 
convenient  place  in  which  the  said  business  of 
taxation  shall  be  transacted  for  all  the  said 
Courts.  (8.  23.) 

Treasury  empowered  to  grant  cooipeBsation 
for  the  loss  of  the  sale  of  and  appointoieot  to 
offices  al)olished  by  this  act,  to  tbe  chief  clerk 
and  evtfoi  itrevium  of  the  Queen's  Bench  and 
the  prothonotaries  of  the  ComoMm  Pleat. 
(8.24.) 

Treasury  empowered  to  grant  compensatsoo 
to  certain  officers  of  the  Court  of  Common 
Pleas  who  were  in  office  prior  to  24th  hUj, 
18:40.  (8.  26  )    • 

Persons  whose  offices  are  abolished  to  re- 
ceive  full  amount  of  compensation  under  11 
G.  4,  and  I  W.  4,  c.  68,  until  the  Treasury 
shall  otherwise  determine  under  the  provinoas 
of  that  act.  (8.26.) 

In  fixing  compensation  regard  to  be  had  to 
the  nature  of  the  offices  abolished,  (s.  27-) 

Clerk  of  the  warranu  in  Court  of  Common 
Pleas  and  master  or  secondary  of  tbe  Cont  of 
Qaeen's  Bench  continued  in  the  office  of  re* 
gisters  of  deeds  in  Middlesex,  notndthstandiDg 
the  abolition  of  their  offices  in  the  CouAs  at 
Law.  (s.  28.) 

ScHEDUUBs  to  which  the  foregoing  Act  refeis. 

SCHBOULB  (A  ) 

Offices  abolished  by  this  act  from  and  after  the 
first  day  of  July,  one  thousand  eight  hundred 
and  thirty-seven. 

On  the  plea  side  of  the  Court  of  Queen's 
Bench. 
The  office  of 

The  <;hief  Clerk. 

Secondary  or  Master  of  the  Qh^u's  Beach 

Office. 
Clerk  of  the  Rules. 
Clerk  of  the  Papers. 
Clerk  of  tbe  Docquets  and  JudgmeaU. 
8i:ifu«r  of  the  Writs. 
Clerk  of  the  Declarations. 
Clerk  of  the  Common  Bails  or  Appear- 
auces,  Ei^trcats  and  Posieas, 
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CUrk  of  (be  Inner  and  Upper  Treasuries. 

Clerk  of  the  Outer  Treasury. 

Clerks  of  the  Nisi  Prius  for  London,  Mi<1- 
dlesex,  and  the  several  Circuits  in  Eng- 
land and  Wales. 

DagtMsrer  to  the  Custos  Brevlum. 

Clerk  of  the  Errors. 

Filacer,  £zigenter,  and  Clerk  of  the  Out- 
lawries. 

Signer  of  the  Bills  of  Middlesex. 

In  the  Court  of  Common  Picas. 

The  office  of 

The  Custos  Brevium. 

Prothonotaries. 

Secondaries. 

Clerk  of  the  JudgmenU. 

Clerk  of  the  Reversals  of  Outlawries. 

Clerk  of  the  JDocquets. 

Clerk  of  the  Warrants,  EnrolmenU,  and 

Estreats. 
Clerk  of  the  Essoigns. 
Clerk  of  the  Treasury. 
Clerk  of  the  Jurata. 
Treasury  Keeper. 
Clerk  or  the  Juries. 
Clerk  of  the  Errors. 
Filacers  for  the  several  counties,  cities, 

and  towns  in  England  and  Wales. 
Exigenter  and  Clerk  of  the  Supersedeas. 
Clerk  of  the  Outlawries. 

Oo  (he  plea  side  of  the  Court  of  Exchequer. 

The  office  of 

The  Master  and  Prothonotaries. 

Clerk  of  the  Rules. 

Filacer. 

Clerk  of  Errors. 

Clerk  of  the  Pleas. 

Schedule  (B) 
Persons  appointed  by  this  Act  as  the  Masters 

of  the  Superior  Courts  of  Common  Law. 
The  five  Masters  on  the  plea  side  of  the  Court 
of  Queen's  Bench,  namely :  — 

Thomas  Le  Blanc,  Esquire. 

Fortunatus  Dwarris,  Esquire. 

Sir  Archer  Denman  Croft,  Baronet. 

Richard  Goodrich,  Esquire. 

James  Bunce*  Esquire. 
Tl\e  five  Masters  of  the  Court  of  Common 

Pleas;  namely: — 

Heniy  Belward  Ray,  Esquire. 

Alexander  Atherton  Park,  Esquire. 

John  Henry  Cancellor,  Esquire. 

Edward  Griffith,  Esquire. 

Edward  Robert  Porter,  Esquire 

The  five  Masters  on  the  plea  side  of  the  Court 
of  Exchequer ;  namely  : — 
Thomas  Dax,  Esquire. 
Kenrick  Collett,  Esquire. 
Edmund  Walker,  Esquire. 
Stephen  Richards,  Esquire. 
George  Chilton,  Esquire. 


SELECTIONS 
FROM  CORRESPONDENCE. 


HOURS  OF  liBOAL  BU81NB88. 

To  ike  Editor  of  the  Legal  Obeerver, 
Sir, 
Having  observed  that  the  columns  of  your 
widely  circulated  and  valuable  publication  are 
always  open  to  every  remark  or  suggestion  of 
your  correspondents,  which  may  prove  either 
useful  to  the  profession  or  beneficial  to  the 
public  in  general,  permit  me,  as  one  who  has 
long  belonged   to  a  profession  which  does 
honour  to  our  country,  to  offer  a  few  remarks 
on  an  evil  of  great  magnitude,  which  is  of 
long  standing,  and  is  working  destruction  on 
those  who  are  engaged  in  their  duties  as  attor- 
neys, or  on  those  who  fare  still  ivorsc,  viz, 
their  clerks.    It  is  a  well  known  &ct,  that 
numbers  of  those  useful  members  of  society 
are  daily  brought  to  the  verge  of  the  grave, 
and  even  to  the  grave  itself,  by  means  of  the 
length  of  time  which  the^r  are  kept  confined  in 
their  offices,  which  time  is  greatJv  lengthened 
by  the  very  late  hour  at  which  tlie  public 
offices  open.    I  myself,  in  my  own  office,  have 
two  or  three  young  men,  whom  I  am  necessi- 
tated to  keep  confined  in  this  manner,  and 
whose  constitutions  I  find  are  gradually,  from 
being   most  robust,    becoming    exceedingly 
weak.    It  will  be  said  that  these  arrangements 
have  exbted  so  long  that  they  cannot  be 
altered ;  but  I  would  ask,  how  many  hoiin  are 
now  unprofitably  spent  in  bed  instead  of  being 
actively  employed  in  the  business  of  the  day  ? 
Why  not  open  the  publicoffiees  at  nine  o'clock, 
and  shut  them  again  proportionably  early; 
then  the  health  of  those  engaged  in  oar  busi- 
ness would  be  preserved,  and  the  business 
itself  would  be  done  with  more  alacrity.    But 
it  wiU  be  argued  by  those  who  would  oppose 
this  arrangement,  that  these  hours  will  not 
agree  with  the  sitting  of  ihe  Courts ;  but  I  will 
say  that,  instead  of  interfering  with  it,  they 
will  be  much  more  sulialile  than  at  present ; 
for  will  not  oMst  of  the  business  be  finished  at 
the  offices  \  and  thence  we  can  proceed  to  the 
Courts,  moet  of  which  rise  not  later  than  four 
o'ck>ck.     By    this  arrangement,,  the   hard* 
working  attorneys  and  clerks  will  be  released 
from  their  professional  duties    by  seven  or 
eight  o'clock,  instead  of,  as  is  now  the  case, 
being  kept  until  nine  or  ten.    These  early 
hours   may  not  suit  the  more  fashionable  of 
our  fellow.workers,  but  I  would  appeal  to  thnr 
feelings,  as  men,  to  say  whether  they  would 
endanger  the  lives  or  impair  the  health  of  a 
large  community,  in  order  to  gratify  themselves 
by  a  few  hours  more  sleep.    It  is  not  from  a 
wish  to  be  reforming,  which  is  -the  general  cry 
in  this  age,  but  for  the  benefit  of  the  public, 
and  of  tnat  ckss  to  which  I  have  alluded,  that 
1  now  trouble  you.    If  you  cuuld  find  a  comer 
in  your  journal  for  these  few  lines,  you  ^vould 
bestow  a  great  obligation  on  myself,  and-«-if 
you  should,  by  publishing  them,  cause  tiie 
plan   to  be  at  all  adopted— an  unspeakable 
blessing  on  society  at  large  $  and  making  the 
cause  to  cease,  you  will  csutse  to  cease  also  the 
effect.  Digitized  by  VjOOQ  l(:^G.  B. 
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LBGAL  EXAMINATION   HONOURS. 

Sir, 
I  should  su^j^est  the  correspondeoce  which 
has  been  carried  on  respecting  the  anticipated 
examination  and  the  "  honours"  which  some 
are  professedly  anxious  to  contend  for^  might 
with  propriety  be  closed.  W.  A.  and  his  col- 
leagues, if  desirous  of  acquiring  honours,  had 
lietter  enter  themselves  in  some  college  where 
their  ambition  might  be  gratified,  and  their 
abilities  tested.  There  is  a  great  difference 
between  the  medical  and  legal  profession  re- 
quiring an  examination  and  distributing  medals 
and  honorary  distinctions.  In  the  former, 
greater  assiduity  is  required,  more  f^enerai 
knowledge,  unremitting  attention,  and  years  of 
toil  in  narrowly  studying  the  component  parts 
of  the  human  frame,  and  medicines  to  combat 
and  expel  diseases  to  which  our  frail  nature  is 
subject.  The  examination  of  a  medical  man  is 
of  unquestionable  utility :  a  single  drop  oi  a 
most  simple  herb,  in  ignorance  of  its  proper- 
ties, or  ignorance  of  the  proper  treatment  of  a 
disease,  might  at  once  end  the  sufferings  of  a 

Jmtient,  or  inflict  upon  him  a  serious  injury  for 
ile  ;  no  person,  therefore,  having  regard  to  his 
life  or  safety  would  employ  a  man  who  has  been 
unable  to  pass  an  examination,  which  is  a 
guarantee  that  he  possesses  some  knowledge  of 
Lis  profession,  and  to  which  the  examiners  add 
hononrd  for  proficiency  in  the  different  branches, 
as  a  reward  for  years  of  successful  application 
of  arduous  study.  The  medical  profession 
opens  a  source  for  investigation  and  study, 
which  is  impossible  to  bind  by  fi  xed  rules. 

The  comparison  has  been  generally  drawn 
between  the  medical  and  legal  professions  as  to 
granting  honours,  &c.  Now  the  law,  as  regards 
the  attorney's  department  (which  is  the  only 
one  we  bate  to  consider),  likewise  requires 
years  of  clo^e  applicaiion  and  attention.  He 
IS  supposed  to  have  become  versed  in  the 
principles  of  our  constitution,  and  the  laws 
necessary  for  its  wholesome  regulation  and 
support ;  and,  as  a  profession,  to  be  intimately 
acquainted  with  the  practical  bfan  ?hes,  so  as  to 
work  the  system,  and  explain  and  advise  on  the 
minuiim  on  which  a  practitioner  is  constantly 
resorted  to.  This  becomes  easy  when  the  rules 
of  law  are  thoroughly  unders.ood ;  and,  as  law 
is  but  an  exercise  or  the  reason,  the  exercise 
of  the  faculties  will  produce  generally  a  correct 
conchision ;  but  if  the  practitioner  has  not  con- 
fidence in  his  own  abilities,  he  has  a  higher 
class  to  resort  to  for  aid.  Comparatively  speak- 
ing, the  attorney  has  a  plain  straighuforward 
course  to  pursue,  but  sufficient  to  keep  in  full 
exercise  his  most  vigilant  attention.  The  ex- 
amination is  instituted  to  try  whether  the  can- 
didates really  understand  the  principles  of  law 
and  the  administration  of  justice.  It  would  be 
useless  to  ask  opinions  on  any  point,  for  who 
•ver  has  been  in  an  office  well  knows  how 
yarions  are  the  ideas  entertained  by  men  of  the 
most  eminent  rank  in  the  profession  on  a  case 
submitted.  If  your  correspondents  are  so 
anxious  to  obtain  distinguished  honours,  let 
them  bear  in  mind  that  a  university  education 
is  open  to  them,  by  which  two  years  of  their 
servitude  would  be  abridged.  W.  F.     ' 
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solicitor's    LIEN. 

Money  wa$  recocered  in  th^  course  of  a  cnuse 
and  ptiid  into  Court,  Th0  pnrip  ffntitled 
afterwHtds  heeams  bankrupt^  ^nd  the  con- 
duct of  the  cause,  as  well  as  the  money  in 
Court,  devoived  on  his  assignees,  who  dis- 
churged  hit  solicitors  and  employed  others. 
The  solicitors  to  the  cause  in  the  course  of 
which  the  money  was  recovered  had  a  lien 
for  their  costs  on  that  fund. 

This  was  an  appeal  from  an  order  of  the  Vice 
Chancellor,  dismissing  a  petition  praying  pay- 
ment of  solicitors'  costs  out  of  a  fund  m  Court. 
The  bill  was  filed  for  the  purpose  of  carrying 
into  effect  a  contract  for  the  purchase  of  some 
horses  from  Alexander,  one  of  the  defendants  ,* 
and  to  restrain  a  sale  of  the  horses  to  another 
person.  The  fund  on  which  the  lien  was 
claimed  consisted  of  a  sum  of  209/.,  which  had 
been  allowed  to  Alexander  as  the  price  of  the 
keep  of  the  horses,  and  which  had  been  ordered 
to  be  paid  into  Court.  Alexander  had  sioce 
become  a  bankrupt.  Messrs.  Abraham  and 
Robson,  the  petitioners,  had  been  the  solicitors 
for  Alexander  previous  to  his  bankruptcy;  but 
on  that  event  they  had  been  dismissed  without 
payment  of  their  costs,  and  they  claimed  to 
have  their  bill  discharged  out  ot  the  fund  in 
Court.  The  Vice  Chancellor  dismissed  the 
petition. 

Mr.  Cooper  and  Mr.  Dixon,  for  the  peti- 
tioners, said  it  was  too  clear  for  argument  that 
this  was  an  ordinary  case  of  /iVn,  and  that  the 
circumstance  of  Alexander's  bankruptcy  could 
make  no  possible  difference  as  to  the  peti* 
tioner's  claim  to  their  costs  out  of  the  money 
realised  in  the  course  of  the  cause. 

Mr.  Jacob  and  Mr.  Pigott  endeavoured  to 
show  that  as  the  fund  was  no  longer  Alei- 
ander's  money,  but  belonged  to  his  a8signees« 
it  was  not  lial)le  to  the  payment  of  the  peti- 
tioners' demand. 

The  Lord  Chancellor, '^T\olvs  Yftm  an  ordinsry 
case  of  lien;  the  money  was  realised  in  the 
course  of  the  suit ;  while  the  petitioners  were 
the  solicitors  of  the  party,  and  by  their  aid. 
The  solicitors  had  a  clear  right  to  be  paid  out 
of  this  money,  and  it  was  quitt  immaterial  by 
which  of  the  defendants  the  loaney  was  paid  in. 
The  petitioners  were  not  only  entitled  to  have 
their  claim  allowed,  but  iUo  entitled  to  the 
allowance  of  it  with  costa. 

Pounsett  V.  j4l^jpander  and  oM^r^.^Sittings 
at  Lincoln's  Inn,  July  21,  IB37. 


mCnfi'K  ]Seii4. 
[Before  the  Four  Judges.] 

ATT0RNB7*S  SIGNED  BILL. 

If  a  defendant  intends  to  rely  on  the  noM' 
delivery  of  a  bill  by  an  attorney,  within  the 
terms  of  the  statute,  he  must  plead  suck 
non-delivery, 

Assumpsit  on  an  attornej's  bill.    Pies,  hw 
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ntnmptU,  The  cause  was  tried  before  Lord 
Denman,  at  Guildhall,  and  a  verdict  was  taken 
for  the  plaintiff  for  51/.,  subject  to  a  motion 
for  a  nei?  trial,  on  the  ground  that  the  hill  was 
not  proved  to  have  been  delivered  a  month 
before  action  lirought.  A  rule  for  that  pur- 
pose having  been  obtained, 

Mr.  Crowder  and  Mr.  Bere^  shewed  cause. — 
The  point  now  attempted  to  be  made  does  not 
arise  on  the  general  issue.  The  non-deliverv 
of  the  bill  is  a  matter  in  confession  and  avoid- 
ance, and  ought  to  have  been  specially  pleaded. 
The  words  of  the  new  rules  are  ciear  upon 
this  point.  The  case  of  Becke  v.  Mordnunt^^ 
shews  that  the  non-delivery  of  the  bill  is  to  be 
considered  as  a  defence  on  the  merits. 

Mr.  Btf//and  Mr.  Mantel ,  in  support  of  the 
rule.— Tlie  plaintiff  cannot  appear  in  Court  as 
a  plaintiff,  without  having  first  delivered  a  bill 
according  to  the  statute.  It  is  a  condition 
precedent  to  his  right  to  recover.  The  right 
of  the  plaintiff  to  recover  is  entirely  governed 
by  the  statute,  and  he  must,  in  the  first  in- 
stance, prove  that  he  has  complied  with  its 
provisions.  The  same  principle  which  applies 
20  the  case  of  apothecaries  is  applicable  here. 
[Mr.  Justice  Litliedaie.^^Thtre  is  this  differ- 
ence between  the  two  cases,  that  the  Legisla- 
ture does  not  deem  an  apothecary  capable  of 
entering  into  the  contract  till  he  has  proved 
that  he  legally  possesses  that  character.  In 
the  case  of  the  attorney  the  statute  does  not 
affect  the  contract,  but  the  remedy.]  In  like 
manner  in  this  case,  the  delivery  of  the  bill 
goes  to  the  very  foundation  of  the  action,  for 
DO  promise  can  be  inferred  by  law  from  cir- 
coinstancej  which,  if  fully  proved  in  evidence, 
would  shew  that  the  plaintiff  was  not  entitled 
to  recover. 

Lord  Denman,  C.  J. — It  has  been  repeatedly 
decided  that  a  defence  in  confession  and  avoid- 
ance must  be  speciallv  pleaded.  It  is  clear 
that  this  is  a  defence  of  that  nature. 

Mr.  Justice  Patteton, — ^Thc  case  of  Morgan 
V.  Ruddock,^  was  determined  entirely  on  the 
statute.  That  was  the  ca^e  of  an  apothecary, 
and  the  words  of  tlie  statute  relating  to  apothe- 
caries are  very  strong,  and  shew  that  it  is  part 
of  the  plaintiff's  case,  in  an  action  on  an  apo* 
thecariea  bill,  to  prove  that  the  plaintiff  nils 
the  character  in  respect  of  which  alone  he  is 
entitled  to  maintain  tne  action. 

Mr.  Justice  Lililedaie  concurred.  The 
proof  of  being  an  apothecary  goes  to  the  very 
root  of  the  contract  itself :  the  delivery  of  the 
hill  hy  the  attorney  does  not  touch  the  con- 
tract, but  only  affects  the  remedy. 

Rule  discharged.— /wine  and  another  v. 
(?/«»if,  T.  T.  1837.    K.B.F.J. 


«  1  Hodges,  196;  4  Dowl.  P.  C.  112;  and 
2  Bing.  N.  C.  140. 
»>  I  Harr.  &  Woll.  605 ,  4  Dowl.  P.  C.  311. 


HIRING. — ^NOTICK. 

^  general  hiring  is  a  hiring  /ur  a  year,  and 
if  the  service  is  continued  ieyond  the  first 
pear,  the  notice  to  terminate  it  must  he  a 
notice  ending  with  the  current  year,  'I  he 
exception  to  this  rule,  in  the  case  o/domes^ 
tic  servants,  is  not  an  exception  o/lnw,  but 
of  fact,  arising  from  the  universal  and 
well'hnoitn  custom  by  which  a  jury  would 
presume  both  parties,  in  such  a  case,  to 
have  considered  themseloet  bound  when 
they  entered  into  the  contract. 

Where  there  is  a  general  hiring  fur  a  year, 
a  dismissal  in  the  third  year  is  suhject  to 
the  same  conditions  at  a  dismissal  within 
the  first  year. 

j^ssumptit.^Th^  declaration  stated  that  in 
consideration  thai  plaintiff  would  enter  the 
service  of  the  defendant,  as  a  parliamentary 
reporter  for  the  Morning  Post,  the  defendant 
would  engage  him  for  one  whole  year,  and 
thence  year  by  year,  at  a  certain  salary  therein 
named ;  that  the  plaintiff  did  enter,  and  was 
ready  and  willing  to  continue  to  perform  the 
duties  of  such  reporter,  but  the  defendant 
wrongfully  discharged  him  without  reasonable 
notice.  Flea,  that  the  defendant,  being  de- 
sirous of  puttin|[  an  end  to  the  agreement, 
tendered  a  certain  sum  of  monev,  to  wit,  &c. 
the  same  being  more  than  the  plaintiff  would 
have  been  entiUed  to  if  the  regular  and  usual 
notice  had  been  given,  to  wit,  a  notice  of  one 
month,  but  that  the  plaintiff  refused  to  accept 
the  same.    Special  demurrer  and  joinder. 

Mr.  W,  H*  fFatson,  in  support  of  the  de- 
murrer.—The  contract  stated  in  the  declara- 
tion is  an  eipress  contract  for  service  for  a 
year,  and  it  cannot  therefore  be  terminated  by 
a  month's  notice,  terminating  at  any  time  in 
the  course  of  the  year.  [Lord  Denman,  C.  J. — 
There  is  no  statement  of  any  stipulation  as  to 
the  manner  of  terminating  it.]  There  is  none. 
The  contract,  according  to  the  terms  of  it,  is 
to  commence  on  a  certain  day  in  each  year. 
A  dismissal,  therefore,  in  the  middle  of  the 
year,  is  insufficient.  In  Beeston  v.  Collyer,^ 
It  was  determined  that  a  general  hiring  for  a 
year,  particularly  of  clerks  and  respectable 
servants,  where  no  misconduct  is  imputed,  can 
only  be  put  an  end  to  at  the  end  of  a  current 
year.  No  misconduct  is  imputed  here;  but 
the  defendant,  by  his  plea,  sets  up  a  general 
right  to  dismiss  upon  a  month's  notice.  It 
was  there  distinctly  declared  that  such  a  hiring 
was  a  hiring  for  a  year,  and  so  on  from  year 
to  year,  for  so  long  a  time  as  the  parties 
should  respectively  please,  and  may  be  so  de- 
scribed in  the  declaration;  and  such  an  im- 
plied yearly  hiring  is  not  destroyed  by  the 
salary  being  paid  monthly,  nor  is  it  within  the 
Statute  of  Frauds.  The  party  here  is  not  a 
ai«nial  servant.  In  that  case,  as  in  this,  an 
attempt  was  made  to  justify  the  dismissal  as 
in  the  case  of  a  menial  servant ;  but  the  Court 
said,  that  the  law,  founded  upon  usage,  which 
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justifies  tbe  discbarge  of  domestic  servaats  on 
giving  a  month's  notice,  though  there  was  a 
yearly  htriug,  does  not  apply  to  a  person  in 
the  situation  of  a  clerk  to  un  armv  agent.  j4 
/orthri,  if  it  does  not  apply  to  a  clerk,  it  can- 
not apply  in  such  a  case  as  the  present,  llie 
rule  to  be  applied  here  is  the  same  as  would 
be  applied  to  the  holding  of  a  tenement>  or  to 
a  composition  for  tithe.  In  tbe  recent  case  of 
Ftiwceft  V.  Cuihfi  it  was  held  that  a  hiring  at 
8f>  much  per  month,  or  a  general  hiring,  in 
the  absence  of  any  custom  to  rebut  the  pre- 
sumption, is  a  hiring  for  a  ^ear.  fLord  Dfn- 
man,  C.  J.— There  is  nothmg  in  the  law  dis- 
tinguishing the  hiring  of  menial  servants  from 
others  J  but  the  distinction  in  this  case  is 
founded  upon  a  well-known  custom,  by  which 
the  jury  would  say,  each  party  in  each  case 
was  bound.  We  do  not  think  that  we  need 
hear  you  further.] 

AJr.  Manset,  in  support  of  the  plea. — ^The 
plea  is  good.  All  these  contracts  are  to  be 
decided  by  reasonable  notice,  and  the  plea 
here  shews  a  reasonable  notice.  That  was 
stated  by  Mr.  Justice  Burroughs  in  Beeeton  v. 
Collyer,  though*  under  the  particular  circum- 
stances of  that  case,  the  Court  thought  that 
tbe  reasonable  notice  required  there  was  one 
which  would  terminate  at  tbe  end  of  the  cur- 
rent year.  The  plea  here  sets  up  a  reasonable 
notice.  The  year  in  which  the  plaintiff  was 
dismissed  waa  the  third  year  of  the  term,  and 
though  the  hiring  might  in  the  first  instance 
be  considered  as  a  hiring  for  a  year  certain, 
yet,  after  the  first  year,  it  was  in  the  option  of 
either  of  the  parties  to  put  an  end  to  it  by  rea- 
sonable and  usual  notice.  There  is  a  clear 
distiuctioD  between  a  dismissal  taking  place  in 
the  first  year  and  after  tbe  expiration  ot  that 
period.  In  Fnvsoeit  v.  Caek^  Mr.  Justice 
Tmnton  said,  **\i\%  unnecessary  to  consider 
what  the  effect  would  have  been  if  the  dis- 
missal had  taken  pkce  after  the  first  year," — 
an  expression  which  shews  that  that  learned 
Judge  thought  tbe  dismissal  might  have  been 
gooa  after  the  first  year,  thofugh  it  was  not 
within  that  period.  The  pltiiitiff  here  ought 
to  have  taken  issue  on  the  pleo,  and  then  the 
de/'eiidant  might  have  raised  the  question 
upon  the  evi(hence,  whether,  in  an  engage- 
<roent  of  this  sort,  a  mouth's  notice  was  not  a 
reasonable  and  usual  notice. 

Lord  Denman,  C.  J. — I  do  not  entertain  a 
doubt  in  this  case.  The  plaintiff  in  his  de- 
claration  states  an  agreement  for  a  service 
from  year  to  year.  The  defendant  does  not 
deny  that ;  but  says  that  he  offered  the  plain- 
tiff more  money  than  would  be  sufficient  to 
cover  what  would  become  due  on  the  regular 
and  usual  notice,  namely,  one  month's  notice. 
There  is  nothing  on  the  face  of  the  contract  to 
shew  that  any  such  notice  was  agreed  upon 
Now  it  is  the  duty  of  the  defendant  to  snew 
the  existence  of  such  a  term  in  the  contract, 
so  to  raise  the  question  of  fact  for  the  jury. 
That  is  the  case  with  regard  to  all  contracu  of 
general  hiring.    In  some  of  them  the  period 

^  3  Nev.  &  Man.  177 ;  6  Barn.  &  Ad.  901. 


of  the  notice  is  so  well  and  so  odvenally  un- 
derstood, as  in  the  case  of  domestic  servants, 
for  instance,  that  it  is  spoken  of  as  a  matter  of 
law,  though  it  has  no  pretention  to  be  so  con- 
sidered. It  is  there  a  matter  of  Jiniversal  and 
long  established  custom,  and  the  iury  would 
therefore  presume  that  in  fact  the  parties 
entered  into  the  contraet  subject  to  that  cus- 
tom.  That  is  not  the  case  here.  There  most 
be  judgment  for  the  plaintiff. 

Mr.  Justice  Littleaale  concurred,  and,  after 
stating  the  pleadings,  said.-^It  seema  to  mt, 
that  if  no  notice  is  given,  a  new  contract  is 
created  at  the  end  of  each  year  to  enure  dur- 
ing the  succeeding  year,  thus  going  on  from 
the  end  of  one  year  to  the  end  of  another,  and 
that  it  must  be  finished  at  the  end  of  a  year,  by 
a  reasonable  notice  terminating  at  that  time 
What  is  a  reasonable  notice  varies  according 
to  circumstances.  The  defendant  here  does 
not  deny  the  contract,  and  his  plea  does  not 
set  up  a  legal  answer  to  it. 

Mr.  Justice  Patteton. — ^Tbe  question  hese 
is,  what  is  the  legal  consequence  of  the  con- 
tract as  stated  on  the  record.  What  is  rea- 
sonable notice  might  be  a  question  for  tbe 
jury,  but  thut  question  is  not  raised  on  these 
pleadings.  The  commencement  of  the  contract 
IS  here  stated,  and  it  is  plain,  that  as  soon  as 
the  year  began  J  be  party  was  entitled  to  remain 
in  the  employment  till  the  end  of  the  year,  un- 
less he  was  guilty  of  some  misconduct,  which 
would  operate  as  a  breach  of  the  contract  In 
answer  to  the  question  tvhich  this  record  raises, 
1  say  that  the  legal  consequence  of  this  con- 
tract is,  that  the  contract  must  be  put  an  end 
to,  if  adversely,  at  tbe  end  of  some  one  year. 
How  many  months'  notice  should  lie  given  we 
are  not  now  called  on  to  sa^. 

Mr.  Justice  Willhmt. — 'I  he  dismissal  in  the 
third  is  the  same  as  if  it  had  occurred  in  tbe 
first  year.  The  contract  is  a  contract  from 
year  to  year,  and  the  notice,  whatever  it  is, 
should  terminate  with  the  given  year.  There 
is  no  suggestion  of  misconduct  here,  and  tbe 
notice  stated  on  the  plea  is  therefore  clearly 
insufficient  with  reference  to  the  contract,  as 
stated  on  the  record. 

Judgment  for  the  plaintiff. — fFiUiami  v. 
fiyrjwp,  T.  T.  1S37.    K.  B.  F.  J. 


ACfifi'if  38cnct  ^rscttce  Catirt 

UNIFOnillTT  OF  P110CS88  ACT.— DBLIVBaT  Ot 
COPT  OF  CAPIAS. 

ffhere  n  defendant  hat  been  arrested  at  nine 
in  the  mwninsr,  the  delivery  of  the  £opy  of 
the  capias  to  hi//i  at  sevKU  in  the  evening  it 
not  a  sufficient  compliance  with  the  Ath  sec- 
tion  of  the  2  &. '6  fT.  4,  c.  9,  which  requires 
it  to   be  delivered  *'  upon  or  forthwith 
after  "  the  arrest, 
Martin  had  obtained  a  rule  nmi  for  discharg- 
ing the  defendant  out  of  the  custody  of  tbe 
sheriff,  on  the  ground  of  a  copy  of  the  capi^ 
on  which  he  was  arrested   not  having  beea 
delivered  to  him  either  **  upon  or  forihwiiU 
after  "  his  arrest,  pursuant  to  the  2  &  3  W.  4, 
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c.  9,  8.  4.  The  defendant,  it  appeared,  was 
arretted  at  uine  o'clock  in  the  morning',  but 
no  copy  of  tlie  writ  waa  delivered  to  him  until 
8e?en  in  the  evenioff  of  the  same  day. 

Butt  now  ahewcdcaose,  and  contended  that 
the  simple  question  for  consideration  was,  the 
proper  construction  t»  be  put  upon  the  wonl 
"forthwith."  It  was  clear  from  the  words 
heiaj^  in  the  akernative  **  upon  or  forthwith 
after,"  that  it  was  not  intenoed  tiiat  the  writ 
ahould  be  delivered  necessarily  immediately  on 
the  arrest  tnktn|^  places  and  '*' forthwith  after  " 
alight  be  taken  to  mean  within  a  reasonable 
time.  Here  the  time  within  which  the  copy 
of  the  ctipifti  was  delivered,  must  be  taken  to 
be  reasonable^  and  no  injury  could  result  to 
the  defendant  from  his  not  having  had  it  at  an 
earlier  hour.  Should  the  time,  however,  be 
deemed  unreasonable,  the  officer  of  the  sheriff 

was  the  person  who  was  to  blame,  for  it  was  present  case  wonld  be,  tor  the  process  was 
to  him  that  execution  of  the  process  was  en- '  final,  while  here  it  was  only  mesne, 
trusted,  and  the  plaintiff  ought  not  to  suffer  in  \  fFilliumM,  J. — ^The  first  question  ia  the  mean- 
consequence  of  his  neglect.  It  was  the  duty  |  ing  which  I  am  to  give  to  the  word  "  forth- 
of  the  plaintiff  to  deliver  the  eapioM  to  the  she-  \  with."  There  can  be  no  doubt  that  all  the 
riff  only,  and  it  must  be  presumed  that  this  had  forms  prescribed,  are  for  the  benefit  of  the 
bsen  doue,  and  the  remedy  must  therefore  be  .  party  arrested ;  and  it  is  incumbent,  therefore* 


til  he  received  the  copy ;  and  had  he  received  it 
at  an  earlier  hoiir»  he  might  have  procured 
bail,  and  by  that  means  have  obtained  his  libe- 
ration sooner  than  he  otherwise  could  have 
done.  The  provision  in  the  act  of  parliament 
was  evidently  in  favour  of  liberty,  and  the  word 
"  forthirith  "  intended  immediately  on  the  ar- 
rest. This  argument  was  strengthened  by  the 
form  of  the  writ,  which  commanded  the  she- 
riff "  on  its  exeeutioD,"  to  deliver  a  copy  to 
the  defendant.  Hwi^ion  v.  Towmn^,  6  D.  P. 
C.  410,  was  in  pmiit  as  to  the  obiectaou  amount- 
ing to  an  irregularity  only.  That  was  a  case 
in  which  in  order  to  execute  a  ca.  w.,  the 
sheriff  had  broken  an  outer  door  to  arrest  the 
defendant,  and  the  Court  ordered  the  defen- 
dant to  be  discharged  on  a  summary  applica- 
tion. There  the  Court  interfered  m  a  murh 
stronger  manner  than  their  interposition  in  the 
wonlH  be,  for  the 


against  the  sheriff. 
^t7/irim«,  J. — The  sheriff  is  the  agent  only 


upon  the  executing  the  process  to  coinply 
wiA  the  precise  directions  of  the  statute.   The 


to  be  imperative,  and  there  was  a  good  reason 
for  the  enactment,  which  was  that  the  party 
skotdd  be  put  in  possesion  of  his  real  position, 
in  order  that  he  might  set  himself  in  motion 
to  procure  his  discharge.  I  am  bound  there- 
fore to  give  the  provision  that  construction 
which  shall  be  most  favourable  to  tlie  defen- 
dant. The  other  question  is,  whether  the  copy 
of  the  cftpiai  was  delivered  to  the  defendant  at 
the  time  of  the  arrest,  or  within  such  a  time  as 
shall  be  deemed  to  be  forthwith.  I  think  that 
it  was  not,  and  the  rule  must  be  absolute,  no 
action  to  be  bronght. 

Rule  absolute  accordinglv.— <jKAMrtJMn  v. 
M'Knighl.  £.  T.  1837.    K.  k  P.  C. 


R.  G., 


of  the  plaintiff*  in  the  execution  of  process,  and   injunction  of  the  act  in  the  present  case  seema 
the  latter  must  therefore  be  answerable  for  any 
noo  compliance  with  the  statute  by  the  for- 
mer. 

Butt  ur^  that  admitting  the  liability  of 
the  plaintiff^  this  non  compliance  with  the  act 
vas  only  an  irregularity,  as  the  provision  on 
this  subject  was  merely  directory.  The  pro- 
cess, therefore,  was  not  void,  and  the  defendant 
asked  far  too  much  in  requiring  his  discharge. 
Tlie  Court  would  not  usually  interfere  when  the 
objection  was  of  so  minute  a  description  as  the 
present.  Thus  in  Forkee  v.  Mtuon,  3  D.  P.  C. 
104,  the  Court  of  Commfm  Practice  decided, 
that  the  omission  of  immaterial  articles  in  a 
mpm,  was  not  such  an  irregularity  as  to  in- 
d  ice  the  Court  to  take  notice  of  it,  provided 
the  meaning  of  the  writ  was  not  altered.  All 
that  the  legislature  had  in  view  had  been  done 
u  the  present  case*  for  the  defendant  had  re- 
ceived ms  copy  of  the  writ,  which  was  correct, 
and  which  gave  him  all  the  information  which 
was  requisite,  with  regard  to  the  proceedings 
to  be  taken  to  obtain  his  discharge,  and  the 
Court  would  not  now  interfere  on  so  slight  an 
objection  to  deprive  the  plaintiff  of  his  rights. 

Martin,  contrh,  urged  that  the  provisions 
of  the  statute  must  be  strictly  followed.  It 
had  always  been  the  practice  of  the  CourU, 
vrhere  the  remedy  of  arrest  was  adopted,  to 
adhere  most  scrupulouslv  to  the  course  laid 
dowu  by  the  statute.  The  question  of  con- 
venience or  inconvenience  to  the  party,  had 
never  been  taken  into  consideration;  but  it 
was  only  seen  whether  the  prescribed  course 
pointed  oat  for  plaintiff  to  pursue  had  been 
acted  upon.  There,  however,  the  neglect  to 
serve  the  copy  immediately  after  the  arrest, 
which  was  '*  forthwith,"  might  produce  an  ex- 
tended imprisonment.  The  defendant  was  in 
ig[norance  as  to  the  proper  steps  to  be  taken  im- 


PLBA  PUIS  DARREIN  CONTIKUANCB,  2 
H.  T.  4  W.  4. — VEUrPlGATTON. 


j4  rule  nisi  having  been  obtained  for  lewe  to 
plead  the  coverture  of  tite  plainiiff  puis 
darrein  continuance,  the  Court  on  n  motion 
to  ma  he  the  rule  abeolute  on  an  afidavit  of 
service,  re/used  to  dispeme  with  the  affida- 
vit under  2  R.  G.,  H/F.  4  fT.  4,  that  (he 
matter  »f  the  plea  had  arisen  within  eight 
dttys  of  the  time  of  pleading, 

Thesiger  applied  to  make  a  rule  absolute, 
no  cause  being  shewn.  It  was  a  rule  obtained 
by  the  defendant  for  leave  to  plead  the  plun- 
tiff  's  coverture  puis  darrien  continuance.  Tlie 
action  was  bronght  against  the  defendant  for 
darkening  ancient  windows  belonging  to  the 
plaintiff,  and  the  defendant  had  pleaded  not 
guilty.  Notice  of  trial  was  given  for  the  sit- 
tings after  Hilarv  Term,  but  the  cause  waanot 
then  tried,  and  a  few  days  before  the  22d 
April,  a  rumour  was  circulated  that  the  plain- 
tiff had  been  married,  and  the  present  rule 
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was  in  consequence  obtained  on  that  day,  it 
having  been  preTiously  learned  that  the  plain- 
tiff had  mamed  a  man  named  Bush,  at  the 
beginniofir  of  the  month.  The  2  Reg.  Geo. 
H.  T.  4  W.  4,  was  pointed  out,  which  abolished 
f^enerally  the  enterinflr  of  continuances,  and 
then  went  on  to  provide  that  wherever  a  plea 
puis  darrein  continuance  was  pleadable  by  law 
in  6anc  or  at  nisi  priut,  the  same  defence  might 
be  pleaded,  with  an  allegation  that  the  matter 
arose  after  the  last  pleading  or  the  issuing  of 
jury  process,  as  the  case  might  be,  and  then 
It  went  to  say,  that  no  such  plea  should  be 
allowed  unless  accompanied  by  an  affidavit  that 
the  matter  arose  within  eight  nays  of  the  plead- 
ing, or  unless  the  Court  or  Judge  should 
otherwise  order.  The  present  rule  was  merely 
to  be  rilowed  to  plead  the  coverture,  but  it 
was  now  sought  to  mtroduce  the  term  that  the 
affidavit  alluded  to  in  the  rule  of  Court  should 
be  dispensed  with.  The  rule  was  to  be  allowed 
to  plead  the  coverture,  although  it  had  uken 
place  more  than  eight  days  oefore  the  plea 
was  pleaded. 

fTillitims,  J. ^Thtit  should  have  been,  made 
part  of  the  rule  when  it  was  obtained,  and  can- 
not now  be  introduced.  Had  it  been  a  part  of 
the  rule,  the  plaintiff  might  have  shewn  cause, 
but  I  can  now  only  make  the  rule  absolute  as 
it  stands,  and  any  alteration  in  its  terms,  must 
be  made  by  another  application. 

Rule  absolute  accordingly— PoipW/  v.  Dun- 
Mil,  E.  T.  1837.    K.B.P,  C. 


ASSIGNMENT  OF  BAIL    BOND. — SECURITY  FOR 
COSTS. 

jin  assignmeni  e/ike  bail  bond  having  been 
iaken^  the  original  dffendnnt  cannot  suc- 
ceed in  an   application  for  security  for 
costs,  until  the  proceedings  on  it  are  finally 
stayed, 
Humfrey  had  obtained  a  rule  calling  on  the 
plaintiff  to  shew  cause  why  he  should  not  give 
security  for  costs.    It  appeared  that  the  de- 
fendant had  originally  been  arrested,  and  had 
given  a  bail  bond  to  the  sheriff,  but  not  having 
perfected  bail  in  time,  an  assignment  of  the 
bond  was  taken,  and  the  plaintiff  commenced 
proceedings  on  it.    The  defendant  then  put  in 
and  perfected  bail,  and  an  application  was 
made  to  set  aside  proceedings  on  the  bail 
bond  on  payment  of  costs ;  but  before  the  rule 
had  been  disposed  of,  the  present  application 
was  made,  on  the  ground  of  the  plaintiff  being 
abroad. 

Barslow  shewed  cause,  and  submitted  that 
the  application  was  premature.  The  defen- 
dant ought  before  he  made  it,  to  have  purged 
himself  entirely  of  the  contempt  in  which  he 
was.  Proceedings,  however,  on  the  bail  bond 
were  still  pending,  and  it  could  not  be  known 
whether  the  plaintiff  intended  to  proceed 
against  him  or  on  the  bail  bond. 

Humfrey,  in  support  of  his  rule.— :The  defen- 
dant had  perfected  bail  above,  and  was  there- 
fore in  Court,  for  it  was  a  matter  of  course  to 
stay  proceedings  on  the  bail  bond,  on  payment 


of  costs.  Such  an  application  as  th^  present 
was  required  to  be  made  promptly,  according 
to  the  practice  of  the  Court ;  and  n  the  defen* 
dant,  had  waited  until  the  rule  for  staying  pro- 
ceedings  on  the  bail  bond  had  been '  disposed 
of»  it  would  have  been  said  that  he  was  guilty 
of  laches,  and  was  not  entitled  to  the  aecnrity 
for  which  he  applied. 

Coleridge,  J. — I  have  to  consider  whether 
the  defendant  is  sufficiently  in  Court  for  me  to 
make  the  rule  absolute.  I  think  he  has  no 
right  to  make  such  an  application  as  the  pre- 
sent during  the  pendency  of  the  proceedings 
on  the  bulbond,  and  the  rule  must  therefore 
be  discharged. 

Rule  dlAcharged.  Bonnefor  v.  Russel,  E. 
T.  1837.    K.B.P.C. 


NEW  TRIAL. — UNDBRSHERIFF. 

The  Court  will  not  grant  a  new  trial,  on  the 
ground  of  the  verdict  which  unts  found  for 
the  defendant  being  against  evidence,  the 
amount  in  dispute  being  leu  than  51,  end 
the  trial  having  tahen  place  before  the 
undersheriff", 

Bingham  had  obtained  a  rule  for  a  new 
trial  in  this  cause  on  the  ground  of  the  verdict 
being  against  evidence.  It  was  an  action  of 
debt,  and  the  plaintiff  by  his  particulars  claimed 
a  sum  of  2L  \As,,  to  which  one  defendant 
pleaded  that  he  was  never  indebted,  while  the 
other  suffered  judgment  by  default  The 
cause  wa9  tried  before  the  undersheriff,  and 
the  principal  question  before  the  jury  was, 
whether  the  defendants  were  in  partnership, 
and  a  verdict  was  eventually  given  for  the  de- 
fendant. 

Bere  now  shewed  cause,  and  contended  that 
the  matter  was  entirely  for  the  jury;  bathe 
took  a  preliminary  objection  that  the  Court 
would  not  interfere,  the  amount  sought  to  be 
recovered  being  under  5/.  He  cited  the  esse 
of  Pachham  v.  Newman,  1  C.  M.  &  R.  585. 
The  Judges  in  the  Court  of  Exchequer  there 
declared,  with  the  concurrence  of  the  justices 
in  the  other  Courts,  that  in  the  case  of  a  writ 
of  trial,  where  a  verdict  for  less  than  5/.  was 
given,  no  new  trial  would  be  granted  when  the 
ground  of  application  was,  that  the  verdict 
was  against  evidence.  Young  v.  Harris,  2  C. 
&  J.  14,  was  a  decision  which  would  support 
that  case ;  but  the  Court  there  further  held,  that 
when  the  sum  in  dispute  was  under  20/.  and 
the  verdict  was  for  the  defendant,  they  woukl 
not  grant  a  new  trial.  The  case  of  Packham 
V.  Newman,  was  an  adoption  of  the  principle 
with  respect  to  verdicts  under  20/.  in  cases 
where  verdicts  were  under  5/. ;  and  if  the  rule 
applied  to  defendants  in  one  case,  it  would 
surely  be  extended  to  defendants  in  the  other 
also. 

Bingham  said,  that  the  rule  was  obtained  as 
much  on  the  ground  of  misdirection  as  other- 
wise, for  the  proof  of  the  existence  of  the 
partnership  was  so  clear,  that  it  was  the  duty 
of  the  undersheriff  to  have  told  the  jury  to 
find  for  the  plaintiff. 
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fnUhms,  J.— It  was  for  Ac  jury  to  judge 
of  the  facts,  and  if  they  have  judged  impro- 
perly»  the  application  must  be  considered  as 
i^ost  eviaeufe.  It  is  said  that  the  j  ury  could 
fiad  only  one  verdict,  namely  for  the  plaintiff 
upon  the  testimony  of  the  witnesses,  and  the 
objection  is  therefore  to  the  verdict,  because 
it  is  airainst  evidence.  If  the  verdict  had  been 
for  the  plaintiff,  the  case  of  Packham  v.  Nmo- 
man  puts  it  beyond  a  doubt  that  the  Court 
would  not  interfere  to  set  aside  the  verdict.  It 
is  however  for  the  defendant*  but  the  claim  in 
difpute  is  under  5/.,  and  I  am  of  opinion  there- 
fore  that  I  ought  not  to  disturb  the  verdict,  by 
analogy  to  the  case  of  Young  v.  Harris.  The 
rule  must  therefore  be  discharged. 

Rule  discharged. — Lyddon  v.  Coombea  ^nd 
another,  E.  T.  1837.    K.  B.  P.  C. 


SITTINGS  IN  CHANCERY. 
Michaelmai  Term,  183?. 

Setore  t^e  lorH  Cf^ancetlor, 


DI8PAI7PBRIN6  A  PLAINTIFF. 

The  Court   dispaupered  a  plnintiff,  where, 
the  of  trial,  he 


after  having  given  notice  of  trial,  he  itith^ 

drew  the  record  on  the  secttnd  day  of  the 

assizes,  on  the  ground  of  its  requiring 

amendment, 

Chilton  had  obtained  a  rule  for  dispaupering 

the  plaintiff,  on  the  ground  of  his  haying  vexa- 

tiously  given  notice  of  trial,  on  which  he  did 

not  act. 

C.  C.  Jones  shewed  cause.— The  action  was 
brought  for  an  alleged  trespass,  and  notice  of 
trial  was  given  for  the  Hertford  assizes.  On 
the  second  day  of  the  assizes,  however,  the 
plaintiff  withdrew  his  record,  on  the  ground  of 
its  requiring  amendment.  An  affidavit  was 
now  produced,  in  which  the  necessity  of  the 
amendment  of  the  record  was  sworn  to,  and  it 
was  submitted,  therefore,  that  the  plaintiff's 
conduct  could  not  be  considered  as  vexatious. 
Should  there  be  any  doubt  in  the  mind  of  the 
Court,  as  to  whether  the  plaintiff  had  proceeded 
with  a  view  to  vexation,  they  would  not  make 
the  rule  absolute,  as  the  effect  would  be  to 
deprive  the  plaintiff  of  the  means  of  obtaining 
justice. 

Chiiion  contended  that  the  affidavit  pro- 
duced was  nnsatisfactory.  It  was  not  shewn 
what  the  amendment  required  was,  or  that  any 
application  had  been  made  to  the  Judge  at  the 
assices  to  alter  the  record.  There  was  also  an 
absence  of  any  allegation  that  the  defendant's 
consent  to  the  amendment  had  been  asited. 

fFiUiams,  J.— I  think  the  pl^ntiff  has  acted 
vexatiously  in  not  proceeding  to  trial  pursuant 
to  bis  notico.  If  he  had  applied  to  the  Judge 
at  the  assizes,  the  amendment  might  have  been 
made  upon  such  terms  as  should  have  appeared 
to  hicn  to  be  just,  but  after  putting  the  defen- 
dant to  the  inconvenience  and  expence  of 
bringing  his  witnesses  down  to  the  assizes,  he 
thinks  proper  merely  to  vrithdraw  the  record. 
The  present  rule  must  be  absolute. 

Rule  accordingly. — Facer  v.  French  and 
unother,  E.  T.  183?.    K.  B.  P.  C. 
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MISCELLANEA. 


ANCIENT  LAW  LANGUAGE. 

The  introduction  of  the  French  language 
into  the  judicial  proceedings  in  Bnpftand  is  thus 
explained  by  Fortescue,  in  hia  De  Lnudiltui 
le/fum  AngUa,  cap.  48. 

"  Likewise  the  Frenchmen,  after  their  com- 
ing into  England,  reckoned  not  the  accounts 
of  their  revenues  but  in  their  own  language, 
lest  thej  should  be  deceived  therein,  neither 
had  they  delight  to  hunt,  and  to  exercise  other 
aporta  and  pastimes,  and  at  dice-play  and  the 
hand-ball,  but  in  their  own  proper  tongue. 
Wherefore  the  Englishmen,  by  much  using  of 
their  company,  grew  in  such  a  perfectness  of 
the  same  language,  that  at  thi^i  day,  in  such 
plays  and  accounts,  they  use  the  French  tongue. 
And  they  were  wont  to  plead  in  French,  until 
by  force  of  a  certain  statute  that  manner  waa 
much  restrained.  But  it  could  never  be  wholly 
abolished,  as  well  by  reason  of  certain  terms, 
which  pleaders  do  more  properly  express  in 
French  than  in  English,  as  also,  for  that  de- 
clarations upon  original  writs  cannot  be  pro- 
nounced so  agreeably  to  the  nature  of  those 
writs  as  in  French ;  and  under  the  same  speech 
the  forms  of  such  declarations  are  learned. 
Moreover  all  pleas,  arguments,  and  judgments, 

Eassed  in  the  kind's  courts,  and  entered  into 
ooks  for  the  instruction  of  them  that  shall 
come  after,  are  evermore  reported  in  the 
French  tongue.  Mauy  statutes  also  of  that 
realm  are  written  in  French." 

The  36  Edw.  3.  enacts  that  all  pleas,  &c. 
shall  be  pleaded,  shewn,  defended,  answered, 
debated,  and  judged  in  the  Enifliih  tongue, 
and  entered  and  enrolled  in  Lmin. 

In  Scobell's  Collection  of  Acts,  p.  143,  is 
"  An  Act  for  turning  the  Books  of  Law  and 
all  Processes  and  Proceedings  in  Courts  of 
Justice  into  English.'*  The  following  is  an 
extract  from  this  act : 

"  The  Parliament  have  thought  fit  to  declare 
and  enact,  and  be  it  declared  and  enacted  by 
this  present  Parliament,  and  by  the  authority 
of  the  same,  that  all  the  report  books  of  the 
resolutions  of  the  Judges,  and  other  books  of 
the  law  of  England,  shall  be  translated  into 
the  English  tongue ;  and  that  from  and  after 
the  1st  day  of  January,  1660,  all  report  books 
of  the  resolutions  of  Judges,  and  all  other 
books  of  the  law  of  England  which  shall  be 
printed,  shall  be  in  the  Engli^  tongue  only. 

"  And  be  it  further  enacted  by  the  authority 
aforesaid,  that  from  and  after  the  first  return 
of  Easter  term  which  shall  be  in  the  year  1651, 
all  writs,  process,  and  returns  thereof,  and  all 
pleadings,  rules,  orders,  indictments,  injunc- 
tions, certificates,  and  all  patents,  commissions, 
records,  judgments,  statutes,  recognizances, 
rolls,  entries,  and  proceedings  of  courts  leet, 
courts  baron,  and  customary  courts^  and  all 


proceedings  whatsoever  in  anv  courts  of  jus- 
tire  within  this  common  wealth,  and  whith 
concern  the  law  and  administration  of  justice, 
shuU  be  in  the  English  tongue  only,  and  not 
in  Latin  or  French,  or  any  other  language  than 
English,  any  law,  custom,  or  uaage  heretofore 
to  the  contrary  notwithstanding ;  and  that  the 
same,  and  every  of  them,  shall  be  written  in 
an  ordinary,  usual,  and  legible  hand  and  cba- 
racter,  and  not  in  any  hand  commonly  called 
court-hand." 

Fortescue,  the  reporter,  says  : 

"  While  the  Saxon  is  totally  neglected,  some, 
not  content  to  learn  the  law  French  for  what 
is  already  wrote  in,  seem  fond  of  the  use 
of  it,  and  of  writing  new  things  in  it;  but 
for  what  reason  I  am  at  a  loss,  and  at  a 
greater  yet,  why  any  lawyer  should  write  re- 
ports in  that  tongue.  If  we  consider  the  pre- 
bent  state  of  law- French,  as  used  by  some  mo- 
dern reporters,  wherein  all  the  antiquated  troe 
French  is  lost,  and  instead  thereof,  English 
words  substituted,  with  French  terminations 
tacked  to  them ;  this  still  makes  it  worse,  and 
thereby  it  is  become  even  the  corruption  of  an 
imperfect  and  barbarous  speech,  understood 
by  no  foreigner,  not  even  by  the  French  them- 
selves, nerving  only  as  a  mark  of  our  subjection 
to  the  Normans,  and  for  the  use  of  which  the 
French  despise  us." 

The  Latin  continued  to  be  the  language  of 
the  records  till  the  time  of  George  the  2d, 
when  the  statute  passed  for  rendering  them 
into  English. 
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We  have  now  reprinted  several  numbers,  and 
complete  Sets  of  the  Legal  Observer  may  be 
obtained  of  the  Publisher,  and  Subscribers 
desiring  to  have  any  separate  numbers  to  com- 
plete their  Volumes  will  be  supplied  with  them 
on  the  usual  terms  for  a  short  time  to  come. 
The  first  Ten  Volumes  with  a  General  Index 
may  be  had  for  5/. 

K.  S.  is  referred  to  our  recent  announce- 
ment regarding  Queries  and  Answers.  We 
think  the  birth  of  A.  cannot  now  be  registeivd; 
but,  if  our  correspondent  will  look  into  the  old 
law  as  well  as  the  new  act,  and  state  bis  own 
view  concisely,  we  will  consider  the  subject. 

The  price  of  tiie  whole  Collection  of  Acts 
relating  to  the  Law  passed  in  the  Session  1836, 
with  Notes,  edited  by  Barristers  for  the  Pro- 
prietors of  the  Legal  Observer,  is  Si.  only. 
We  presume  that  F.  J.  S.,  on  further  considerar 
tion  will  perceive  the  reasonablenesa  of  the 
separate  Acts  being  at  a  higher  proportionate 
rate.  There  is  generally  an  allowauee  on  arti- 
cles taken  in  a  large  quantity  ! 

The  Third  Part  of  the  Analytical  Digest  of 
Cases  for  1837  is  now  published. 
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Pteitiiiety  et  netcire  maliiiD  est,  agitonuf. 


HORAT* 


ON  THE  PAYMENT  OF  LEGACY 
DUTY,  WHERE  THE  TESTATOR 
DIES  ABROAD.  POSSESSED  OF 
PERSONAL  PROPERTY. 


Tbs  decisions  with  respect  to  the  payment 
of  Legacy  Duty  on  personal  property  of 
which  a  testator,  dying  abroad,  was  pos- 
sessed, have  been  for  some  time  conflicting. 
We  shall  now.  however,  be  able  to  lay 
down  a  settled  role  on  this  subject. 

By  die  36  Geo.  3,  c.  52.  s.  2,  a  legacy 
duty  is  imposed  *'  on  every  legacy  given  by 
sny  will  of  any  person ;"  and  by  the  7th 
section  it  is  declared,  that.  "  any  gift  by 
any  wiU  of  any  person  which  shall  by  vir- 
tue of  such  wUl  have  effect  or  be  satisfied 
out  of  the  personal  estate  of  such  person, 
shall  be  deemed  a  legacy  within  the  mean- 
ing of  that  act." 

The  old  rule  on  this  act  undoubtedly  was. 
tbat  the  liability  to  legacy  duty  depended 
siinply  oa  the  hct  whether  the  legacy  was 
or  was  not  paid  out  of  assets  administered 
in  this  ooimtry.  If  the  property  passed 
through  the  hands  of  an  executor  in  this 
country,  it  was  liable  to  probate  and  legacy 
duty ;  but  if  it  was  transmitted  directly  to 
the  legatees  from  the  foreign  country  by 
the  foreign  executor,  it  was  not  liable  to 
either  duty.*  But  tl^  rule  cannot  now  be 
considered  to  be  the  correct  one. 

In  the  case  of  Logan  v.  FairHe,^  Sir  John 
Leach,  y.  C,  held  the  duty  payable,  be- 
cause the  agent  of  the  executor  in  India 
bad  authority  to  pay  the  legacy  to  the 
legatee  first  entitled,  but  had  no  authority, 
as  he  supposed,  to  pay  it  to  those  who  were 
to  take  in  the  event  of  the  first  legatee 
being  dead :  but  on  that  case  coming  be  • 
fore  the  Lords  Commissioners  (Sir  C.  Pepys 


•  Jitorney  General  y.  Coekerell,  \  Pri.  165; 
^ttomify  General  v.  Beaison,  7  Pri.  660. 
^  2  Sim.  &  Stu.  285. 
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and  Boeanquet,  J.)  they  were  of  opinion 
that  Sir  John  Leach's  decision  could  not  be 
supported,  even  on  his  own  principle,  as 
there  had  been  an  appropriation  in  India, 
and  a  remittance  for  the  purpose  of  paying 
the  legacy,  in  a  certain  event,  to  the  child- 
ren of  the  first  legatee.® 

In  the  case  of  Jackson  v.  Forbes,^  the 
testator  died  in  India;  his  property  was 
situate  there ;  his  executors  proved  the  will 
there,  and  reunited  the  property  in  question 
to  this  country,  and  invested  it  in  govern- 
ment stock ;  and  two  of  the  executors  after- 
wards came  to  this  country,  and  applied 
the  fimd  so  remitted,  according  to  the  di- 
rections of  the  will,  for  the  benefit  of  the 
residuary  legatees.  A  bill  having  been 
filed  by  one  of  the  residuary  legatees,  the 
fund  was  transferred  into  the  name  of  the 
Accountant  General,  in  trust  in  the  cause. 
The  executors,  however,  did  not  prove  the 
will  in  this  country.  The  question  as  to 
the  liability  to  legacy'  duty  came,  in  the 
first  instance,  before  the  Court  of  Chan- 
cery, by  which  it  was  sent,  in  the  shape  of 
a  case,  to  the  Court  of  Exchequer;  and 
that  Court  certified,  that,  under  these  cir- 
cumstances, the  legacy  duty  was  not  pay- 
able. The  certificate  having  been  acted  on 
by  Lord  Brougham,  C,  was  miide  the  sub- 
ject of  an  appeal  to  the  House  of  Lords, 
under  the  name  of  the  Attorney  General  v. 
Jackson,^  where  the  decision  of  the  Court 
of  Chancery  and  of  the  Court  of  Exchequer 
was  ultimately  affirmed. 

In  the  last  case  on  this  subject,  the 
Attorney  General  ▼.  Jackson  has  been  fol- 
lowed by  the  present  Chancellor. 

In  thu  case  the  personal  assets,  situate 
in  India,  of  a  testator  who  resided  and 
made  his  wiU  and  died  in  India,  were  held 
not  subject  to  legacy  duty,  although  such 

c  1  Myl.  &  C.  59. 

0  2  Cromp.  &  Jerv.  328. 

•  8  Bli.  15,  N.  S. 
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assets  were  afterwards  remitted  to  this 
country,  by  an  executor  who  had  proved 
the  will  in  India,  to  executors  who  had 
proved  the  will  in  England,  and  were  ad- 
ministered under  a  decree  of  the  Court  of 
Chancery  here. 

"When  the  act"  (36  G.  3.  c.  62).  said 
Lord  Cottenham,  "  speaks  of  '  any  will  of 
any  person,*  and  of  the  legacies  being  pay- 
able out  of  the  personal  estate,  it  must,  I 
think,  be  considered  as  speaking  of  persons 
and  wills  and  personal  estate  in  this  coun- 
try, that  being  the  limit  of  the  sphere  of 
the  enactment. .  It  is  clearly  not  applicable 
to  the  East  Indies  :  it  is  applicable  to  this 
country.  If  there  had  been  no  property  in 
this  country,  it  would  not  have  been  neces- 
sary to  prove  the  will  here,  quoad  the  pro- 
perty in  India.  *  *  *  Independently 
therefore  of  the  authorities,  I  should,  upon 
the  construction  of  the  act,  have  been  of 
opinion  that  these  were  not  legacies  given 
by  the  will  of  a  person  intended  by  the 
act."  After  stating  some  of  the  authorities, 
his  Lordship  continued — "  The  Attorney 
General  v.  Jackson  is  a  decision  of  the 
highest  authority.  The  fects  were  in  every 
respect  the  same  as  they  are  here,  with  this 
single  exception,  that  there  was  no  repre- 
sentative in  this  country.  It  is  quite  im- 
possible, however,  to  suppose  that  the  lia- 
bility of  legatees  to  the  duty  can  depend 
upon  the  act  of  the  executor  in  proving  or 
not  proving  the  will  in  this  country ;  the 
question  being,  not  whether  there  be  pro- 
,bate  or  letters  of  administration  in  England, 
but  whether,  within  the  meaning  of  ^e  act 
of  parliament,  the  property  out  of  which 
the  legacies  are  payable  be  property  of  a 
person  which  passes  by  the  will  of  that 
person  within  the  meaning  of  the  act.  It 
is  extremely  fortunate  that  this  question, 
which  has  been  so  long  afloat,  is  now  finally 
settled  by  an  authoritative  decision  of  the 
House  of  Lords.  In  the  propriety  of  that 
decision  I  entirely  concur,  being  satisfied 
that  it  does  justice  between  the  public  and 
those  whose  property  may  become  subject 
to  legacy  duty.  But  even  if  I  had  not  ap- 
proved of  it,  I  should  have  had  no  power, 
sitting  here,  to  alter  or  to  depart  from  it. 
I  am  therefore  of  opinion  that  the  legacy 
duty  is  not  payable  on  the  legacies  in  ques- 
tion." 

The  Attorn^  General  v.  Jackson  may 
therefore  now  be  considered  as  laying  down 
the  settled  rule  on  this  important  subject. 

Where  the  testator  has  an  EngHsh  do- 
micile, the  legacy  duty  attaches  upon  all 
the  personal  assets  out  of  which  his  legacies 


are  payable,  whether  such  assets  are  at 
home  or  abroad  'J  but  with  respect  to  pro- 
bate duty  the  situs  of  the  property  deter- 
mines the  liability,  and  a  dififerent  rule 
prevails.  Where,  therefore,  a  testator  dies 
in  this  country,  possessed  of  property  in  a 
foreign  country,  although  the  property  be 
brought  into  and  administered  in  this  coun- 
try by  the  executor,  probate  duty  is  not 
payable  for  it.s 


MEMBERS  OF  THE  PROFESSION 
IN  PARLIAMENT. 


Thb  whole  returns  being  now  made,  we 
are  able  to  complete  our  lists  of  Lawyers 
in  Parliament. 

No.  L 

LAWTSaS  IN  ACTUAL  PRACTICE. 

Those  marked  *  are  new  members. 


Aglionby,  H.  A.  ... 
Campbell,  Sir  John, 

(A.G.) 

*CressweU,C  (Q  C.) 
^Duckworth,  Saml. 
*Erle,  W.  (Q.  C) . 
Follett,     Sir    Wm. 

(Q.  C.)  

Freshfield,  J.W.... 
*  Godson,  Richard. . . 
♦Hayter,  W.  G.  ... 

Jackson,  Serjt 

Jervis,    John   (Pat, 

ofPrec.)  

Uw,  C.  E.  (Q.  C.)  . 

Lefroy,  Seijt 

Litton,  Edw.  {Q.C) 

Lynch,  A.  H 

Lushington,Stephen 

(LL.D,)  

Maclean.  Donald  . . . 
Mahony,  Pierce  ... 
*Maule,W.H  (Q  C.) 
Murray,  J.  A.,  Rt. 

Hon 

Nicholl,  J.  (LL.D.) 
0' Council,  Daniel  . 
Pemberton,  Thomas 

(Q.C.) 

♦Phillpotts,  John . . . 
Pollock,  SirF.(Q.C.) 

Pryme,  George 

Poulter,  John 


Cockermouth. 

Edinburgh. 
Liverpool. 
Leicester. 
Oxford  (City). 

Exeter. 

Penryn  &  Feilmouth. 

Kidderminstei:. 

Wells. 

Bandon. 

Chester. 

Cambridge  Univer, 
Dublin  University. 
Coleraine. 
Galway  (Town). 

Tower  Hamlets. 
Oxford  (City). 
Kinsale. 
Carlo  w. 

Leith. 
Cardiff. 
Dublin  (City). 

Ripon. 
Gloucester. 
Huntingdon. 
Cambridge  (Town). 
Shaftesbury. 


'  In  re  Ewin,  1  Cro.  &  Jer.  161 ;  S.  C.  1 
Tyr.  91. 

f  Attorney  Gewtrsl  v.  IMmand,  1  Cro.  & 
Jer.  356 ;  Attorn^  General  v.  Hope^  S  BU.  H 
N.S.;  1  Cro.  Mee.  &  R.  63a 
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Rolfe,    Sir   R.   M. 

{S.G,) 

Scarlett,  Hon.  R.  C. 
Shaw,  Rt.  Hon.  F. 

Shid,  R.L 

*6tewart,  James  . . . 

Talfourd,  Seijt 

Wade,Seijt.  (Q.5.) 
Woolfe,  Stephen  .. 

No. 


Penryn  &  Falmonth. 

Norwich. 

Dublin  University. 

Tipperary  (County). 

Honiton. 

Reading. 

Newark. 

Cashel. 

II. 


MSMBSBS  CONNBCTBD  WITH  THB  PROFESSION. 


Abercromby,  Right 
Hon.  J 

Bemal,  R 

Blewitt,  R.J 

Buller,  Charles 

Carter,  J.  B 

Coortenay,  Philip  .. 

Dnndas,  Hon.  J.  C. 

D'Eyncourt  Tenny- 
son, Rt.  Hon 

Estcourt,  T.  G.  B. . 

Feigusson,  Rt.  Hon. 
R.C ..... 

Grattan,  H 

Grey,  Sir  G 

Horseman,  Edw. ... 

Haney,  D.  W 

Inglis,  SirR.  H. ... 

Loch,  J.  

Nedd,J 

Phwd,J.M 

Parker,  John 

Rice.  Rt.  Hon.  T.S. 

Richards,  R.... 

Strickland,  Sir  J.... 

Strutt,  Edward 

Sugden,  Right  Hon. 
E.B ' 

VilKerB,  C.  P 

Wihnot,  S^rJ.E.... 


£dinburgh. 

Rochester. 

Monmouth. 

Liskeard. 

Portsmoutht 

Bridgewater. 

York. 

Lambeth. 
Oxford  University, 

Kircudbright. 

Meath  (County). 

Devonport. 

Cockermouth. 

Southwark. 

Oxford  University. 

Northern  Bucks. 

Chippenham. 

Aylesbury. 

Sheffield. 

Cambridge  City. 

Montgomeryshire. 

Yorkshire  (West). 

Derby. 

Ripon. 

Wolverhampton. 
North  Warwickshire 


THB  LAW  OF  ATTORNEYS. 

AniflTTANGB  ON  GOING  ABROAD. 

Sir  /r.  fF.  Follett  appKed  that  George  Han- 
cock mi^bt  be  admitted  an  attorney  of  this 
Court  on  the  last  day  of  thfe  term,  without 
^ving  a  full  term's  notice.  It  appeared  that 
G.  H.  had  served  his  lime  under  articles,  that 
be  had  intended  to  leave  England  about  the 
end  of  next  Trinity  term,  for  the  purpose  cf 
pracdsing  as  an  attorney  in  the  Superior  Courts 
at  Bombay ;  for  which  purpose  it  was  essential 
he  should  be  admitted  m  a  Superior  Court  in 
thia  country  :  that  his  brother  (from  circuoi- 
stances  mentioned  in  the  affidavit)  was  obliged 
to  proceed  to  Bombav  speedily,  and  had  taken 
his  passage  on  board  a  shin  which  was  under 
an  engagement  to  the  East  India  Company  to 
sail  on  the  9lh  of  May  next  (last  day  of  Easter 
term)^  and  that  the  brother  would>  daring  the 


voyage,  instruct  G.  H.  in  the  Hisdostanee 
language,  which  would  be  of  great  service  to 
him  in  his  profession.  Other  circumstances 
were  stated,  shewing  that  it  was  important  to 
G.  H.  in  his  profession  to  accompany  his 
brother  on  the  voyage;  and  it  was  further 
stated  that  the  brother  would  be  obliged  to 
auit  Bombay  immediately  on  his  arrival.  No- 
tices had  been  affixed  at  the  King's  Bench 
Office,  at  the  Judges'  Chambers,  and  on  the 
outside  of  the  Court,  and  had  been  left  with 
the  Secretary  of  the  Incorporated  Law  Society, 
stating  the  usual  particulars,  and  also  the  in- 
tention to  make  this  application.  The  appli- 
cation had  been  made  before  Patteton,  *J.,  at 
chambers;  but  the  learned  Judge  doubted 
whether  he  had  the  requisite  power  at  cham- 
bers. Sir  AT.  fF.  Foiled  now  referred  to  £w 
purte  Huime,  4  Dowl.  P.  C.  88. 

Per  Curiam. — Ordered,  that  the  said  George 
Hancock  be  sworn,  enrolled,  and  admitted  an 
attorney  of  this  Court,  on  the  last  day  of  this 
term,  upon  producing  all  the  necessary  docu- 
ments tor  that  purpose. 

In  re  Hancock,  4  Ad.  &  El.  780. 


CHANGES    IN  THE    LAW    IN   THB 
LAST  SESSION  OP  PARLIAMENT, 

1837. 

No.  vn. 


SHBRIFFS'  FEES. 

1  Vict.  c.  65. 
This  is  '*An  Act  for  better  regulating  the 
Fees  payable  to  Sheriffs  upon  the  Execution 
of  Civil  Process."  It  received  the  Royal 
Assent  the  I5th  of  July,  1837.  It  recites  that 
it  is  expedient  to  amend  the  laws  relating  to 
the  fees  payable  to  sheriflfs,  under  sheriffs, 
deputy  sheriffs,  sheriffs'  agents,  bailiffs,  and 
others  the  officers  or  ministers  of  sheriffs  in 
England  and  Wales,  and  to  give  the  Courts  of 
Record  at  Westminster  Hall  a  due  control 
over  such  fees ;  and  also  to  provide  a  summary 
remedy  against  such  officers  and  others  as  shall 
extort  or  receive  other  or  greater  fees  than  by 
law  they  shall  be  entitled  to.  It  also  recites 
that  divers  enactments  touching  the  said  offi- 
cers, contained  in  certain  ancient  statutes, 
have  become  inconvenient,  and  ought  to  be 
repealed.  It  is  therefore  enacted  as  follows : 
That  so  much  of  42  Ed.  3,  c.  9,  as  relates  to 
the  time  during  which  under  sheriffs  and  she- 
riffs' clerks  may  abide  in  their  respective  offi- 
ces; also  the  act  1  Hen.  5,  c.  4  $  and  also  so 
much  of  23  Hen.  6,  c.  9,  as  relates  to  the  fees 
to  be  tiJcen  by  sheriffs,  under  sheriffs,  sheriffs' 
clerks,  and  other  officers  and  ministers  of 
sheriffs,  be  and  the  same  are  hereby  repealed. 
(•.I.)  ^^     r-  1 
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Shtfrtffs  to  take  only  tuch  Fees  as  are  aifowed 
by  tnaing  officer  of  Court*  of  Law  at  West, 
minster. — ^That  from  and  after  the  passing  of 
this  act  it  shall  be  lawful  for  sheriffs,  or  their 
officers  conceroed  in  the  execution  of  process 
directed  to  sheriffs,  to  demand,  take,  and  re- 
ceive such  fees,  and  no  more,  as  shall  from 
time  to  time  be  allowed  by  any  officer  of  the 
several  Courts  of  Law  at  Westminster  charged 
with  the  duty  of  taxing  costs  in  such  Courts, 
under  the  sanction  ana  authority  of  the  Judges 
of  the  said  Courts  respectively,    (s.  2.) 

To  prevent  officers  taking^  fees  not  allowed^ 
or  greater  fees  than  are  allowed,  and  other  per. 
sons  from  taking  any  fees, — ^That  any  sheriff, 
officer,  or  minister  acting  in  the  execution  of 
process  directed  to  any  sheriff  or  sheriffs,  or 
engaged  or  concerned  therein,  who  shall  ex- 
tort, demand,  take,  accept,  or  receive  from 
any  person  or  persons  any  fee  or  fees,  gratuity, 
or  reward  not  ^owed  as  aforesaid,  or  greater 
in  amount  than  as  allowed  as  aforesaid,  such 
sheriff,  or  other  his  officer  or  minister,  upon 
complaint  thereof  made  against  him  to  any  of 
the  said  Courts,  and  on  proof  being  made 
thereof  upon  oath,  either  by  the  examination 
of  witnesses  Vivdvoee,  or  on  affidavit,  or  ox^ 
interrogatories,  to  the  satisfaction  of  the  Court 
to  which  the  said  complaint  shall  be  made,  that 
such  sheriff,  officer,  or  minister,  as  the  case 
may  he,  hath  offended  therein  as  aforesaid, 
then  and  in  such  case  every  such  sheriff,  offi- 
cer, or  minister,  as  the  case  may  be,  shall  be 
adjudged  guilty  of  a  contempt  of  such  Court, 
and  punished  by  such  Court  accordingly;  and 
if  any  person,  not  being  such  officer  or  minister 
as  aforesaid,  shall  assume  or  pretend  to  act  as 
^uch,  and  shall  extort,  demand,  take,  accept, 
or  receive  any  fee  or  fees,  gratuity,  or  reward, 
under  colour  or  pretext  of  such  office,  he  shall, 
on  like  complaint  aud  proof,  be  in  that  re- 
spect dealt  with  by  the  Court  in  like  manner, 
(s.  3.) 

Court  may.  aieard  costs. ^-^Thnt  in  all  cases 
of  summary' comphunts  as  aforesaid,  the  (Jourt 
before  which  such  complaint  shall  be  pre- 
ferred may  at  its  discretion  award  the  costs  of 
or  occasioned  by  such  complaint  to  be  paid  by 
either  party  to  the  other;  such  costs  to  be 
taxed  by  the  Master  of  such  Court :  Provided 
always,  that  no  such  complaint  shall  be  enter- 
tained unless  made  before  the  last  day  of  term 
next  following  the  act  whereof  complaint  is 
made.     (s.  4.) 

Fees  to  the  Sheriffs  of  Lancashire  and  Dur- 
ham.— That  from  and  after  the  passing  of  this 
.  act  the  sheriffs  of*  Lancashire  and  Durham, 
and  their  officers,  shall  have  and  be  entitled  to 
the  like  fees,  and  no  more,  upon  process 
iusuing  out  of  the  Court  of  Common  Pleas  at 
Lancaster  and  ^out  of  the  Court  of  Pleas  at 
Durham  respectively  as  from  time  to-  time 
shall  be  allowed  under  the  autliority  of  this 
act  to  sheriffs  upon  process  issuing  from  the 
Superior  Courts  at  Westminster ;  and  that  the 
said  Court  of  Common  Pleas  at  Lancaster  and 
Court  of  Plea/9  at  Durham  respectively,  or  any 
.Judge  thereof  respectively,  being  also  Judge 
of  oue  of  the  Superior  Courts  at  Westminster, 


shall  have  the  same  powers  in  every  particular, 
with  respect  to  offences  against  this  act  upon 
process  issuing  out  of  the  sud  Court  of  Com- 
mon Pleas  at  Lancaster  and  Court  of  Pleas  at 
Durham  respectively,  as  are  hereinbefore  given 
to  the  Courts  at  Westminster  respectively  in 
respect  of  process  issuing  from  those  Courts. 
(s.  6.) 

That  this  act  may  be  amended,  altered,  or 
repealed  by  any  act  to  be  passed  in  the  present 
session  of  parliament.    Cs.  6.) 


No.  VIIL 

INDEMNITY  ACT. 

7W.4,  C.12. 

This  act  received  the  Royal  Assent  on  the 
8th  June,  and  is  intituled  "  An  Act  to  indem- 
nify such  Persons  in  the  United  Kingdom  as 
have  omitted  to  qualify  themselves  for  Offices 
and  Employments,  and  for  extending  the  Time 
limited  for  those  Purposes  respectively  until 
the  Twenty-fifth  Day  of  March  One  thousand 
eight  hundred  and  thirty-eight ;  and  for  the 
Relief  of  Clerks  to  Attornies  and  Solicitors  in 
certain  cases. 

After  reciting  1  G.  1,  st.  2,  c.  13 ;  13  C.  2. 
St.  2,  c.  1  ;  25  C.  2,  St.  2.c.  2  ;  30  C.  2.  st.  2; 
8  G.  I,  c.  6;  9  G.  2,  c.  26;  18  G,  2,  c.  20; 
6  G.  3,  c.  63 ;  9  G.  4,  c.  17 ;  10  G.  4,  c.  7, 
it  is  enacted  that  persons  who  have  omitted  to 
qualify  themselves  as  required  by  the  redtcd 
acts  shall  be  indemnified  and  allowed  until 
the  25th  March  1838.  (s.  1.) 

Indemnity  to  those  who  have  omitted  to 
make  and  subscribe  the  oath  and  declaration 
required  by  the  Irish  act  of  2  Anne.  (s.  2.) 

But  not  to  indemnify  persons  against  whom 
final  judgment  is  given,  (s.  3.) 

And  not  to  exempt  Justices  acting  without 
legal  qualification,  (s.  4.) 

Admissions  to  corporations  may  be  stamped 
after  time  allowed  by  law,  wj.  on  or  before 
25th  March  1838.  (s.  5.) 

Indemnity  to  persons  who  have  paid  the  du- 
ties on  indentures  to  serve  as  clerks  to  attornies 
&c ,  but  have  neglected  to  cause  affidavits  there- 
ofto  bemade.  Time  allowcdtill  first  day  of  Hil- 
ary Term,  1838.    Neglect  of  attornies  &c.,in 
taxing  out  their  annual  certificates  not  to  dis- 
quidify  the  persons  who  have  served  them,  (s.6 ) 
In  case  the  attorney,  solicitor,  proctor,,  or 
notery  to  whom  any  person  shall  have  duly 
served  his  clerkship  under  articles  in  writing 
for  that  purpose  shall  after  such  service  of  the 
clerk  be  struck  off  the  roll  in  consequence  of 
some  defect  in  the  service  under  the  articles 
of  clerkship  or  of  the  admission  and  enrolment 
of  such  attorney,  solicitor,  proctor,  or  notary, 
the  person  who  has  so  duly  served  his  clerkship 
shall  not  be  prevented  or  disqualified  from  be- 
ing admitted  and  enrolled  as  an  attorney,  soli- 
citor, proctor,  or  notary,  nor  liable  to  be 
struck  off  the  roll  if  admitted,  by  reason  of 
such  defect  as  aforesaid,  provided  that  such 
clerk  or  person  be  otherwise  entitled  to  be  ad- 
mitted and  enrolled  according  to  the  laws  now 
in  force  relating  thereto.  (>•  /•) 
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No  person  who  bu  been  admitted  and  en- 
rolled  and  in  actual  practice  as  an  attorney, 
solicitor,  proctor,  or  notary  shall  be  liable  to 
be  struck  off  the  roll  for  or  on  account  of  any 
defect  in  the  articles  of  clerkship,  or  the 
re^stry  thereof,  or  the  service  under  such 
articles,  or  of  his  admission  and  enrolment, 
unless  the  application  for  striking  him  off  the 
roll  be  made  within  twelve  montlis  from  the 
time  of  his  admission  and  enrolment,  (s.  8.) 

And  reciting  that  by  an  act  passed  in  the 
seventh  year  of  the  reign  of  his  late  Maiesty 
King  George  the  Fourth,  to  allow  until  the 
tenth  day  of  October,  one  thousand  eight  hun- 
dred ana  twenty-six,  the  enrolment  of  certain 
articles  of  clerkship,  and  for  other  puposes 
therein  mentioned,  it  was  enacted,  that  it 
ihoold  not  be  lawful  for  the  Commissiooerd 
of  Stamps,  or  any  of  their  officers,  to  stamp, 
under  any  pretence  whatever,  after  the  expira- 
tion of  six  months  from  their  date,  any  articles 
of  clerkship  to  attornies  or  others,  as  therein 
specified :  And  that  the  using  of  the  word 
"  Months  "  in  the  said  last-mentioned  act,  in 
this  respect,  without  the  addition  of  the  word 
"  Calendar/'  occasioned  mistakes  and  incon- 
veniences ;  it  is  therefore  enacted,  that  from 
and  after  the  passing  of  this  act  the  word 
*' Months"  used  in  the  said  last-mentioned 
act,  so  far  as  Che  same  relates  to  the  stamping 
of  articles  of  clerkship  to  attornies  and  others 
therein  specified,  shall  be  understood  to  mean 
calendar  months,  (s.  9.) 

And  reciting  that  several  persons  bound  to 
serve  as  derl^  or  apprentices  to  attornies  or 
solicitors  have  applied  to  have  the  indentures 
or  contracts  of  such  clerkship  stamped  after 
the  expiration  of  six  lunar  and  before  the  ex- 
piration of  six  calendar  months  from  the  date 
thereof;  it  is  further  enacted,  that  it  shaU  and 
may  be  lawful  for  the  CSommissioners  of 
Stamps  and  Taxes,  or  any  of  their  nroper  offi- 
cers, at  any  time  before  the  last  oay  of  Mi- 
chaelmas Term  One  thousand  eight  hundred 
and  thirty-seven,  to  stamp  any  articles  of 
clerkship,  contract,  indenture,  or  other  instru- 
ment whereby  any  person  bath  become  bound 
to  serve  as  a  clerk  or  apprentice,  in  order  to 
his  adffiisuon  as  an  attorney  or  solicitor  in  any 
of  the  Conrts  of  Law  or  Eqiuty,  although  the 
period  of  six  calendar  months  from  the  date 
thereof  hath  now  elapsed,  upon  payment  of 
the  proper  dntv  payable  in  respect  of  the  same, 
and  of  the  further  sum  of  five  pounds  byway 
of  penalty,  provided  it  shall  be  proved  to  the 
satisfaction  of  the  said  Commissioners  that 
application  was  made  to  them  or  to  their 
proper  officer  to  have  such  articles,  contract, 
mdentnre,  or  instrument  stampe<l  within  six 
calendar  months  from  the  date  thereof,  (s.  10.) 

Not  to  restore  persons  to  any  office  avoided 
bjr judgment,  (s.  II.) 

In  case  any  action,  suit,  bill  of  indictment, 
or  information  shall  from  and  after  the  passing 
of  this  act  be  brought^  carried  on,  or  prose- 
eoted  against  any  person  or  persons  hereby 
meant  or  intended  to  be  indemnified,  reca^ 
pacitated,  or  restored,  for  or  on  occount  of 
any  forfeiture,  penalty,  incapacity,  or  disability 


whatsoever  incurred  or  to  be  incurred  by  any 
such  neglect  or  omission,  such  person  or  per- 
sons may  plead  the  general  issue,  anJ  upon 
their  defence  give  this  act  and  the  special 
matter  in  evidence  upon  any  trial  to  be  had 
thereupon,  (s.  12.) 


STATUTES  PASSED  IN  THE  THIRD 
SESSION  OF  THE  TWELFTH  PAR- 
LIAMENT OF  THE  UNITED  KING- 
DOM OF  GREAT  BRITAIN  AND 
IRELAND,    .1837. 

7  Will.  IV.  &  1  Vict. 


PUBLIC   GENERAL  ACTS. 

7  Will.  IV. 

1.  An  act  to  suspend  for  a  limited  time  the 
operation  of  two  acts  passed  in  the  last  session 
of  parliament,  for  registering  births,  deaths, 
and  marriages  in  England,  and  for  marriages 
in  England. 

2.  An  act  to  amend  an  act  passed  in  the 
seventh  year  of  his  present  Majesty,  for  Con* 
solidating  and  amending  the  laws  relating  to 
the  presentment  of  public  money  by  grand 
juries  in  Ireland. 

3.  An  act  for  transferring  to  the  Commis- 
sioners of  the  Admiralty  all  contracts,  bonds, 
and  other  securities  entered  into  with  the 
postmaster  general  in  relation  to  the  packet 
service. 

4.  An  act  to  continue,  until  the  first  daj  of 
July  one  thousand  eight  hundred  and  thirty- 
seven,  the  powers  of  the  commissioners  for 
inquiring  concerning  charities  in  England  and 
Wales. 

5.  An  act  for  amending  an  act  of  his  late 
Majesty,  for  restricting  the  punishment  of 
leasing-making,  sedition,  and  blasphemy,  in 
Scotland. 

6.  An  act  to  apply  the  sum  of  two  millions 
to  the  serrice  of  the  year  one  thousand  eight 
hundred  and  thirty-seven. 

7.  An  act  for  punishing  mutiny  and  de- 
sertion, and  for  the  better  payment  of  the  army 
and  their  quarters. 

8.  An  act  for  the  regulation  of  his  Mn^jesty's 
royal  marine  forces  while  on  shore. 

9.  An  act  to  amend  several  acts  relating  to 
the  royal  mint. 

10.  An  act  to  alter,  amend,  and  continue 
for  a  certun  period,  an  act  for  repealing  cer- 
tain acts  relating  to  the  removal  of  poor  per- 
sons born  in  Scotland  and  Ireland,  and  charge- 
able to  parishes  in  England,  and  to  make  other 
provisions  in  lieu  thereof. 

1 1.  An  act  to  apply  the  sum  of  eight  miU 
lions,  out  of  the  consolidated  fund,  to  the  ser- 
rice of  the  year  one  thousand  eight  hundred 
and  thirty-seven. 

12.  An  act  to  Indemnify  such  persons  in  the 
united  kingdom  as  have  omitted  to  qualify 
themselves  for  offices  and  employments,  and 
for  extending  the  time  limited  for  those  pur^ 
poses  respectively  until  the  twenty-fifth  day  tif 
March  one  thousand  eight  hundred  and  thirty- 
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eight ;  and  for  the  relief  of  clerks  to  attorneys 
and  solicitors  in  certain  cases. 

13.  An  act  to  amend  the  acts  for  ref^latiog 
the  General  Penitentiary  at  Millbank. 

14.  An  act  to  explain  and  amend  two  acts 
relating  to  trial  by  jury  in  Scotland. 

15.  An  act  to  discharge  his  Majesty's  manon 
and  demesne  lands  at  Newark  in  the  county 
of  Nottingham  from  any  costs  of  rebuilding  or 
repuring  Trent  and  Mark  ham  bridges,  and  to 
charge  the  same  on  the  other  hereditary  re- 
Tenues  of  the  crown. 

16.  An  act  for  raising  the  sum  of  eleven 
millions  by  Exchequer  bills,  for  the  service  of 
the  year  one  thousand  eight  hundred  and 
thirty-seven. 

17>  An  act  for  carrying  to  the  consolidated 
fund  certain  monies  paid  into  the  Exchequer, 
and  usually  applied  as  a  part  of  the  annual 
idds  and  supplies;  and  for  cancelling  stock 
transferred  to  the  commissionem  for  the  re- 
duction of  the  national  debt  on  account  of  the 
redemption  of  land  tax. 

1  Vict. 

18.  An  act  for  continuing  until  the  first  day 
of  June  one  thousand  eight  hundred  anil 
thirty,  nine,  and  to  the  end  of  the  then  session 
of  parliament,  the  several  acts  for  regulating 
the  turnpike  roads  in  Great  Britain  which  will 
expire  with  the  present  or  with  the  next  ses- 
sion of  parliament. 

19.  An  act  to  empower  the  recorder  or 
other  person  presiding  in  quarter  sesuons  in 
corporate  cities  and  towns,  and  justices  of  the 
peace  for  counties,  ridings,  or  divisions,  to 
divide  their  respective  Courts  in  certain  cases. 

20.  An  act  for  transferring  and  vesting  the 
Royal  Military  Canal,  roads,  towing  paths,  and 
the  ramparts  and  other  works  belonging  there- 
to, and  all  estates  and  property  taken  and  oc> 
cupied  for  the  same,  in  the  counties  of  Kent 
and  Sussex,  and  also  the  rates  and  tolls  arising 
therefrom,  in  the  principal  officers  of  his  Ma- 
jesty's ordnance. 

21.  An  act  to  amend  the  acts  for  the  ex- 
tension and  promotion  of  public  works  in 
Ireland. 

22.  An  act  to  explain  and  amend  two  acts 
passed  in  the  last  session  of  parliament,  for 
marriages,  and  for  registering  births,  deaths, 
and  marriages,  in  England. 

23.  An  act  to  abolish  the  punishment  of  the 
pillory. 

24.  An  act  to  explain  and  amend  an  act  of 
the  seventh  year  of  his  Majesty  King  George  the 
Fourth,  to  provide  for  improving  and  rebuild- 
ing shire  halls,  county  halls,  and  other  build- 
ings for  holding  the  assizes  and  grand  sessions, 
«nd  also  judges'  lodgings,  throughout  England 
and  Wales. 

25.  An  act  to  make  more  eflfectnal  provisions 
relating  to  the  police  in  the  district  of  Dublin 
metropolis. 

26.  An  act  for  the  amendment  of  the  laws 
with  respect  to  wills. 

27.  An  act  for  granting  to  her  Majesty,  until 
the  fifth  day  of  July  one  thousand  eight  hundred 
and  thirty.eighty  certain  duties  on  sugar  im- 


ported into  the  United  Kingdom,  for  the  service 
of  the  year  one  thousand  eight  hundred  and 
thirty-seven. 

28.  An  act  to  amend  an  act  of  the  third  and 
fourth  years  of  his  late  Majesty,  for  the  Ihnita- 
tion  of  actions  and  snits  relating  to  real  pro- 
perty, and  for  simplifying  the  remedies  for 
trying  the  rights  thereto. 

29.  An  act  for  enabling  her  Mi^esty  to  grant 
the  rank  of  general  officers  to  foreigners  now 
bearing  her  Majesty's  commission,  and  to  per- 
mit the  enlistment  of  foreigners  under  certain 
restrictions. 

30.  An  act  to  abolish  certun  offices  in  the 
superior  courts  of  common  law,  and  to  make 
provision  for  a  more  effective  and  uniform  es- 
tablishment of  officers  in  those  courts. 

31.  An  art  for  continuing  military  commis- 
sions and  commissions  in  the  royal  marines 
in  force  notwithstanding  the  demise  of  the 
crown, 

32.  An  act  to  repeal  the  several  laws  relat- 
ing to  the  post  office. 

33.  An  act  for  the  management  of  the  post 
office. 

34.  An  act  for  the  regulation  of  the  duties 
of  postage. 

35.  An  act  for  regulating  the  sending  and 
receiving  of  letters  and  packets  by  the  post  free 
from  the  duty  of  postage. 

36.  An  act  for  consolidating  the  laws  relat- 
ing to  offences  against  the  post  office  of  the 
United  Kingdom,  and  for  regulating  the  judi^ 
citd  administration  of  the  post  office  laws,  and 
for  explaining  certain  terms  and  expressioM 
employed  in  those  laws. 

37.  An  act  to  continue  until  the  first  dav  of 
July  in  the  year  one  thousand  ei^ht  hundred 
and  thirty-eight,  and  from  thence  to  the  end  of 
the  then  next  session  of  parliament,  an  act  for 
the  more  effectual  administration  of  the  office 
of  a  justice  of  the  peace  in  and  near  the 
metropolis. 

38.  An  act  for  raising  the  sunv  of  thirteen 
millions  six  hundred  and  twentv-three  thousand 
three  hundred  pounds  by  Exchequer  bills,  for 
the  service  of  the  year  one  thousand  eight 
hundred  and  thirty-seven. 

39.  An  act  to  interpret  the  words  ''sheriff," 
"  sheriff  clerk,"  "  shire,"  "  sheriffHom,"  and 
"  county,"  occurring  in  acts  of  parliament  re- 
lating to  Scotland. 

40.  An  act  to  continue  an  act  of  the  fifty- 
fourth  year  of  his  Majesty  King  Geoiye  (be 
Third,  for  rendering  the  payment  of  creditors 
more  equal  and  expeditious  in  Scotland,  uodl 
the  first  day  of  May  one  thousand  eight  hundred 
and  thirty- eight,  and  from  thence  to  the  end 
of  the  then  next  session  of  pariiament. 

41.  An  act  for  the  more  effectual  rccoveiy 
of  small  debts  in  the  sheriff  courts,  and  for  re- 
gulating the  establishment  of  circuit  courts  for 
the  trial  of  small  debt  causes  by  the  sheriffs,  i& 
Scotland. 

42.  An  act  to  continue  until  the  thirty-first 
day  of  December  one  thousand  e^tht  hundred 
and  thirty-eight,  and  from  thence  to  the  end  of 
the  then  next  session  of  parliament,  an  act  of 
the  ninth  ye«r  of  bi»  Miyesty  King  Geoigethe 
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Foiirft»  for  the  administration  of  justice  in  New 
Sooth  Wales  and  Van  Dieman's  Land. 

43.  An  act  to  amend  the  laws  for  the  re- 
covery of  small  debts  by  civil  bill  in  Ireland. 

44.  An  act  to  provide  for  the  costs  of  pro- 
secutions for  concealiiif(  the  birth  of  children 
\ij  secret  bnnring  or  otherwise  disposing  of 
their  dead  bodies. 

45.  An  act  to  alter  the  mode  of  ^vin^  notices 
for  the  holding  of  vestries,  of  making  procla- 
mations in  cases  of  outlawry,  and  of  giving 
notices  on  Sundays  with  reapect  to  various 
matters. 

46.  An  act  to  vest  the  rolls  estate  in  her 
Majesty,  and  to  prbvide  for  the  future  payment 
of  the  salary  of  the  master  of  the  roils  and  the 
expenses  of  the  rolls  chapel. 

47.  An  act  to  repeal  the  prohibition  of  the 
payment  of  the  salaries  and  allowances  of  the 
East  India  company's  officers  during  their 
absence  frdm  their  respective  stations  in  India. 

48.  An  act  to  appoint  a  second  commis- 
sioner of  bankrupt  in  Ireland;  and  to  amend 
an  act  passed  in  the  sixth  and  seventh  years  of 
the  reign  of  his  late  Majesty  King  WiUiami  the 
Fourth,  intituled  an  act  to  amend  the  laws  re- 
lating tO'  bankrupts  in  Ireland. 

49.  An  act  to  amend  certain  laws  of  excise 
relating  to  the  duties  on  malt  mcide  in  the 
United  Kingdom. 

50.  An  act  to  fiadlitate  thte  conveyance  of 
lands  and  buildings  for  the  purposes  of  two 
acts  passed  respectively  in  the  fifth  and  sixth 
years  of  his  late  Majesty  King  William  the 
Fourth*. 

51.  An  act  to  authorize  a  further  issue  of 
Exeheqhier  bills  for  public  works  and  fisheries 
and  employment  of  the  poof,  and  to  amend 
the  acts  relating  thereto. 

52.  An  act  to  suspend  to  the  end  of  the 
next  session  of  parliament  the  making  of  lists 
and  the  ballots  and  enrolments  for  the  miKtia 
of  the  United  Kingdom. 

53.  An  act  to  explain  and  amend  an  act  of 
the  sixth  and  seventh  years  of  his  late  Majesty, 
for  extin^ishing  the  secular  jarisdiction  of 
the  Archbishop  of  York  and  the  Bishop  of  Ely 
in  certain  liberties  in  the  counties  of  York, 
Nottingham,  and  Cambridge. 

54.  An  act  to  provide  more  effectual  means 
to  make  treasurers  of  counties  and  counties  of 
cities  in  Ireland  aceount  for  public  monies, 
and  to  secure  the  same. 

55.  An  act  for  better  regulating  the  fees 
payable  to  sheriff's  upon  the  execution  of  civil 
process. 

56.  An  act  for  amending  the  several  acts  for 
the  regulation  of  attorneys  and  solicitors. 

57.  An  act  to  impose  certain  duties  of  ex- 
cise on  sugar  made  from  beet  root  in  the 
United  Kingdom. 

58.  An  act  to  revive  and  continue,  until  the 
sixth  day  of  April  one  thousand  eight  hundred 
and  thirty-eight,  an  act  of  the  last  session  of 
parliament,  for  suspending  proceedings  for  re- 
covering payment  of  the  money  advanced 
under  the  acts  for  establishing  tithe  composi- 
tions in  Ireland. 

59.  An  act  to  postpone  until  the  first  day  of 


January,  one  thousand  eight  hundred  and  thir- 
ty-nine the  repayment  of  certain  sums  advanced 
by  the  Bank  of  Ireland  for  the  public  service. 

60.  An  act  for  correcting  mistaken  refe- 
rences to  his  late  Majesty  in  acts  of  this  session 
of  parliament. 

ol.  An  act  to  extend  an  exemption  granted 
by  an  act  of  the  last  session  of  parliament  from 
the  duties  of  assessed  taxes,  in  respect  of  cer- 
tain carriages  with  less  than  four  wheels,  and 
to  amend  the  laws  relating  to  the  said  duties. 

62.  An  act  to  authorize  her  Maje><ty,  until 
six  months  after  the  commencement  of  the 
next  session  of  parliament,  to  carry  into  im- 
mediate execution,  by  orders  in  council,  anv 
treaties,  conventions,  or  stipulations  made  witn 
any  foreign  power  or  state  for  the  suppression 
of  the  slave  trade. 

63.  An  act  to  defray  the  charge  of  the  pay, 
clothing,  and  contingent  and  other  expenses 
of  the  disembodied  militia  in  Great  Britain 
and  Ireland ;  and  to  grant  allowances  iii  cer- 
tain cases  to  subaltern  officers,  adjutants,  pay* 
masters,  quartermasters,  surgeons,  assistant 
surgeons,  surgeons'  mates,  and  serjeant  majors 
of  the  militia,  until  the  first  day  of  July  one 
thousand  eight  hundred  and  diirty-eight. 

64.  An  act  for  regulating  the  coroners  of 
the  county  of  Durham. 

65.  An  act  to  render  valid  certain  acts  done' 
in  the  performance  of  duties  in  the  Court  of 
Exchequer  in  Scotlaud  hv  the  lord  ordinary  on 
the  bills  in  the  Court  of^  Session,  and  for  the 
better  regulation  of  the  said  Court  of  Exche- 
quer. 

66.  An  act  to  extend  to  Ireland  the  act  0^ 
the  fifth  and  sixth  years  of  his  late  Majesty's 
reign,  consolidating  and  amending  the  laws  re- 
lating to  the  cruel  and  improper  treatment  0^ 
animals. 

67.  An  act  to  amend  an  act  of  the  fifth  year 
of  his  Majesty  King  George  the  Fourth,  for 
consolidating  and  amending  the  laws  relative 
to  the  arbitration  of  disputes  between  masters 
and  workmen. 

68.  An  act  to  provide  for  payment  of  the 
expenses  of  holding  coroners'  inquests. 

59.  An  act  to  amend  an  act  for  the  commu- 
tation of  tithes  in  England  and  Wales. 

70.  An  act  to  authorize  the  commissioners 
for  the  affairs  of  India  and  the  Court  of  Direc- 

'tors  of  the  East  India  Company  to  suspend  the 
subsisting  enactments  concerning  the  fourfold 
system  of  nomination  of  candidates  for  the 
East  India  Company's  college  at  Haileybury, 
aud  for  providing  during  such  suspension  for 
the  examination  of  candidates  for  the  said  col- 
lege. 

71.  An  act  to  continue  until  the  first  day  of 
August  one  thousand  ei^ht  hundred  and  thirty- 
eight,  and  to  the  end  ofthe  then  session  of  par- 
liament, two  acts  of  the  last  session  of  parlia- 
ment,  for  suspending  appointments  to  certain 
dignities  and  offices  in  cathedrals  and  collegiate 
churches,  and  to  sinecure  rectories,  and  for 
preventing  the  immediate  efifects  on  ecclesias- 
tical jurisdictions  of  the  measures  in  progress 
for  the  alteration  of  dioceses. 

72.  An  act  to  provide  for  the  appointment 
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of  Lords  Justices  in  the  case  of  the  next  suc- 
cessor to  the  Crown  being;  oat  of  the  realm  at 
the  time  of  the  demise  of  her  Majesty. 

73.  An  act  for  better  enabling  her  Majesty 
to  confer  certain  powers  and  immunities  on 
trading;  and  other  companies. 

74.  An  act  to  restrain  the  alienation  of  cor- 
porate property  in  certain  towns  in  Ireland. 

75.  An  act  to  prolong  for  ten  years  her  Ma- 
jesty's commission  for  building  new  churches. 

76.  An  act  to  impose  rates  of  packet  post^ 
age  on  East  India  letters,  and  to  amend  certain 
acts  relating  to  the  Post  Office. 

77*  An  act  to  assimilate  the  practice  of  the 
Centnd  Criminal  Court  to  other  Courts  of 
criminal  judicature  within  the  Kingdom  of 
England  and  Wales,  with  respect  to  offenders 
liable  to  the  punishment  of  death. 

78.  An  act  to  amend  an  act  for  the  r^la- 
tinn  of  municipal  corporations  in  Englana  and 
Wales.  ^ 

79.  An  act  to  apply  the  sum  of  five  millions 
two  hundred  and  twenty  thousand  pounds  out 
of  the  consolidated  fund  to  the  service  of  the 
year  one  thousand  eight  fiundred  and  thiity- 
seven,  and  to  appropriate  the  supplies  granted 
in  this  session  of  parliament. 

80.  An  act  to  exempt  certain  bills  of  ex- 
change and  promissory  notes  from  the  opera- 
tion of  the  hiws  relating  to  usury. 

81.  An  act  to  provide  for  the  levying  of  rates 
in  boroughs  and  towns  having  Municipal  Cor- 
porations in  England  and  Wale^. 

82.  An  act  to  amend  the  law  relating  to 
grand  Juries  in  Ireland,  so  far  as  to  empower 
the  grand  jury  of  the  county  of  Fermanagh  to 
reconstruct  the  baronial  subdivisions  of  the 
aaid  county. 

83.  An  act  to  compel  clerks  of  the  peace  for 
counties  and  other  persons  to  take  the  custody 
of  such  documents  as  shall  be  directed  to  be 
deposited  with  them  under  the  standing  orders 
of  either  house  of  parliament. 

84.  An  act  to  abolish  the  punishment  of 
death  in  cases  of  forgery. 

85.  An  act  to  amend  the  laivs  relating  to 
offences  against  the  person. 

86.  An  act  to  amend  the  laws  relating  to 
burglary  and  stealing  Jn  a  dwelling  house. 

87.  An  act  j^  amend  the  laws  relating  to 
RA^*1*"    "tcaling  from  the  person. 

05.  An  act  t0  amend  certain  acts  relating  to 
the  cnme  of  piracy. 

o^.  An  act  to  amend  the  laws  relating  to 

on  °*^  or  destroying  buildings  and  ships. 

•'U.  An  act  to  amend  the  hiw  relative  to  of- 
lences  punishable  by  transportation  for  life. 

^1*  An  act  for  abolishing  the  punishment  of 
aeath  in  certain  cases. 


ON  THE  EXPENSES  OF  CORONERS. 

T9  the  Editor  of  the  Legal  Olnte/ver. 

Sir, 
I  have  noticed  with  much  pleasure  vour  re- 
marks on  the   Coroner's  Inquest  Expenses 
BUI,  now  passed  into  a  law.    Your  observations 


are  in  accordance  with  my  views  of  the  effects 
of  the  act.  It  is  true  that  for  the  additional 
trouble  and  various  entries  he  has  to  make, 
and  the  advances  of  money  the  coroner  has 
now  imposed  on  him,  he  gets  an  extra  six  and 
eightpence ;  but  all  the  former  complaints  of 
the  coroners  of  inadequate  remuneration  in 
regard  to  mileage  for  travelling  expenses,  ad- 
joiirned  inquests,  attending  assizea,  inquests  in 
prisons,  &c.,  are  left  precisely  in  the  same 
state  as  heretofore,  and  their  petitions  totally 
disregarded ;  and  I  almost  despair  of  aeetng 
them  attended  to.  Yet  I  cannot  refrain  from 
making  known  through  the  medium  of  your 
valuable  publication  what  I  consider  to  be 
unjust :  namely,  that  the  judges  of  assize  re- 
quire coroners  not  only  personally  to  appear 
at  the  opening  of  the  Court,  but  that  whenever 
they  have  committed  any  prisoners  for  trial, 
thejr,  the  coroners,  shall  not  leave  tlie  Court 
until  such  prisoners  have  been  tried.  In  this 
way  1  was  detained  a  few  months  since  from 
Monday  till  Saturday  noon,  and  once  since  m 
a  similar  way  (but  not  so  long),  without  re. 
ceiring  a  sixpence  towards  paying  my  ex« 
penses. 

I  can  scarcely  believe  it  possible  that  oar 
great  men  in  Parliament  can  be  aware  that 
coroners  are  thus  treated.    If  it  ivere  more 

? generally  known,  notwithstanding  the  outcry 
or  economy,  I  believe  there  are  naany  who 
would  wish  to  do  justice.  I  think  I  may  be 
excused  for  reverting  again  to  the  subject  of 
milettge.  It  is  a  fact  that,  exclusive  of  tarn- 
pikes,  ostlers,  necessary  refreshments,  &c.,  it 
actually  costs  more  to  hire  a  horse,  or  to  travel 
per  coach,  than  coroners  are  allowed.  I  ^ere- 
Tore  beg  to  submit  that  the  coroners  through- 
out  the  kingdom  should  immediately  petition 
the  Queen,  that  she  would  be  pleased  to  direct 
her  Majesty's  Attorney  and  Solicitor  General 
to  revise  the  bill,  wnich  was  brought  into 
Parliament  two  years  ago,  and  which  passed 
the  House  of  Commons,  but  was  refected  by 
the  Lords,  merely  on  account  of  the  Commons 
having  inserted  a  clause  that  coroner's  courts 
should  be  open. 

A  COUNTT  CoRONKft. 


CONFLICTING  DECISIONS. 

MORTGAGOR  AND  IIORTOAGBX. 

In  Burere  v.  fFhttrton,  7  dim.  483,  which  was 
a  suit  for  foreclosure,  the  Vice  Chancellor 
declared,  that  where  the  time  fixed  by  a  decree 
in  a  foreclosure  suit  for  payment  of  principal, 
interest,  and  costs,  is  enlarged,  the  Court  will 
direct  subsequent  iifterest  to  be  computed  on 
the  aggregate  sum  found  due  for  principal, 
interest,  and  costs. 

In  Wharton  v.  Cradoch,  1  Keen,  267,  which 
was  an  administration  suit,  the  present  Master 
of  the  Rolls  referred  to  this  doctrine,  and  de- 
clared that,  for  many  years  past,  where  the 
time  for  paying  what  is  found  due  on  the 
mortgage  is  enlarged,  subsequent  interest  is 
to  be  computed  upon  the  orineipal  onig. 
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The  latter  report  is  by  no  means  a  satis- 
factory one,  for  though  the  Master  of  the 
Holla  is  made  to  refer  to  the  cases  where  a 
distinction  was  taken  between  a  bill  for  fore- 
closure and  a  bill  for  a  sale,  on  the  very  ob- 
vious  f(roand  that  in  the  first  case  the  Court 
compels  the  mort|(agee  to  wait  for  his  money, 
yet  It  does  not  appear  whtther  his  Lordship 
did  or  did  not  rely  upon  the  distinction;  1 
conceive  no  real  distinction  exists. 

The  followiujif  cases  are  also  opposed  to  each 
other,  though  the  same  distinction  as  is  above 
alluded  to  nn/^ht  be  attempted  to  be  drawn. 

la  Upperton  v.  Hnrriwu,  7  Sim.  444,  a 
foreclosure  suit,  the  Vice  Chancellor,  where 
the  proceeds  of  a  sale  of  the  mortgaged  pro- 
perty, to  which  the  first  mortgagee  had  con- 
sented, were  insuflicient  to  pay  him  his  prin- 
cipal and  interest,  refused  to  give  the  defen- 
dants (sul)8equent  mortgagees)  their  costs  out 
of  the  fund,  and  ordered  it  to  be  paid  to  the 
first  mortgagee :  while  in  jiUton  v.  Purker^ 
Rolls,  Nov.  6,  1835,  Lord  Cuttenhum  gave  the 
defendants  (also  subsequent  mortgagees)  their 
ciMts  in  the  first  instance,  where  the  produce 
of  the  estate  was  insufhcient  to  pay  off  the 
first  mortgagee.  This  last  was  a  suit  for  a 
sale. 

It  is  superfluous  for  me.  Sir,  to  comment 
upon  these  conflicting  decisions;  but  having 
recently  been  embarrassed  in  practice  by  them, 
it  may  be  useful  to  make  their  existence 
known.  From  principle  and  authority,  I  am 
inclined  to  think  the  Vice  Chancellor  right  in 
both  instances ;  but  nothing  short  of  a  decision 
can  settle  either  point. 

X.  Y.  Z. 


SELECTIONS 
FROM  CORRESPONDENCE. 


PAID  AND  ARTJCLKD  CLERKS. 

n  the  Edtiw  of  The  Legal  Obeerffer. 
Sir, 
In  page 208,  under  the  head  "Articled  Clerks," 
there  b  a  statement,  which,  at  first  sight, 
to  an  unthinking  person,  or  to  one  who  is  not 
within  the  pale  of  attorneys,  and  therefore 
cannot  rightly  judge  of  the  many  jarring  in- 
terests to  be  foreseen  and  guarded  against, — 
appears  certainly  to  be  as  iiiiheral  as  it  is 
unjust :  namely,  that  attorneys  have  an  anti- 
patby  to  engaging  articled  clerks  to  attend  to 
basiness  in  the  capacity  of  paid  clerks. 

First,  then,  I  will  adopt  your  correspondent's 
hint,  and  say  that  one  reason,  perhaps,  is  that 
he  may,  after  the  lapse  of  some  years,  gain 
over  a  few  clients ;  but,  believe  me,  that  is  the 
least  objection  an  attorney  has.  The  great  ob> 
jection  is  as  follows  :  when  an  attorney  has  a 
Tacancy  in  his  office  for  a  managing  clerk 
(and  few  articled  clerks  would  engage  in  a 
lower  branch),  the  first  point  to  be  looked 
after  on  both  sides  is  self  interest.  To  obtain 
anch  a  situation,  the  clerk  must  have  toiled 
many  years,  and,  as  he  has  not  been  articled, 
hu  most  likely  risen  through  the  various  grades 


in  different  offices,  and  is,  of  course,  familiar 
with  every  department,  more  or  less,  of  the 
law,  though  perhaps  he  only  takes  the  manage- 
ment of  one,  and  is  what,  to  a  good  man  of 
business,  is  far  preferable  than  even  *'  the 
highest  legal  attainments,"  a  good  and  ute/ut 
clerk.  Of  course  no  respectable  office  would 
engage  a  person  without  his  character  wouki 
bear  the  strictest  Si-rutiny.  And  again,  a 
solicitor  feels  a  difficulty  with  a  gentleman  (as 
many  articled  clerks  are  by  birth  and  educa- 
tion? in  demanding  a  strict  attention  to  busi- 
ness, and  there  is  often  a  marked  difference  in 
offices  io  the  treatment  of  articled  clerks  and 
the  paid  clerks. 

But  not  to  waste  your  valuable  space,  I  come 
upon  the  great  point  of  debate  at  once,  it  is 
simply  this :  when  an  attorney  engages  a  clerk, 
the  great  consideration  generally  is  to  engage 
a  person  as  a  permanent  cterh  at  a  regular 
saliirjf,  and  though  perhaps,  as  some  will  have  it, 
the  remuneration  is  small  in  comparison  to  the 
services  rendered ;  yet  when  we  come  to  con- 
sider the  great  responsibility,  the  constant 
wariness  requisite,  the  payments  out  of  pocket, 
and  the  many  deductions  and  losses  in  business, 
and  compare  an  attorney's  net  protits,  a  clerk 
will  often  find  he  has  a  ^ood  tithe  of  the  clear 
profits.  Now  an  articled  ilerk  merely  engages 
with  an  office  to  suit  his  own  convenience  till 
he  can  meet  with  a  partnership,  or  enter  the 
firm  he  serves  as  a  junior  partner,  or  make 
a  connexion  of  his  own  of  sufficient  importance 
to  enable  him  to  dispense  with  his  clerkship ; 
and  during  the  latter  time  of  course  must 
more  or  less  neglect  the  office  he  serves ;  all 
these  considerations,  I  submit,  are  substantial 
objections,  and  not  simply  "  illiberality." 

Every  attorney  is  aware  that  it  unsettles  an 
office  for  some  time,  and  the  more  so  where  a 
gentleman  has  the  entire  management,  when 
any  vacancy  occurs;  and  this  urges  the  pro- 
fession the  more  to  engage  those  who  they 
have  every  reason  to  believe  will  stay  many 
years  with  them,  in  preference  to  those  whose 
term  must,  in  the  natural  order  of  things,  be 
of  but  short  duration. 

I  should  not  have  presumed  to  trespass  on 
your  pages  to  so  great  a  length,  but  I  think 
the  insertion  of  the  above  will  but  do  the  pro- 
fession Justice. 

H.  C.  L. 


ABOLISHING  IMPRISONMENT  FOR  DBBT. 

Sir, 

I  beg  to  ask  the  favour  of  your  inserting 
in  yonr  impartial  work  the  following  observa- 
tions: 

Her  Majesty's  learned  Attorney  General 
has  proposed  tie  Bill  for  Abolishing  Imprison- 
ment for  Debt  with  the  view,  perhaps,  of  doing 
good ;  but  I  cannot  concur  with  the  learned 
gentleman  in  thinking  that  this  bill,  if  passed, 
would  act  as  beneficially  to  the  people  of  this 
kingdom  as  the  Insolvent  Debtors'  Act  In 
my  humble  opinion,  this  bill,  in  eight  cases 
out  of  ten^  will,  if  passed^  do  more  harui 
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than  good;  the  roguish  debtor'!  means  of 
cheatiug  will  he  increased,  instead  of  de- 
creased; for  the  enactments  of  the  bill  are 
not  sufficient  to  protect  the  creditor  from  the 
various  tricks  which  the  ingenious  and  roguish 
debtor  will  be  able  to  play  upon  him.  The 
learned  gentleman  may,  perhaps,  think  that 
the  bill  provides  means  for  pnnishing  fraud ; 
but  I  think  that  he  would  be  outwitted  in 
many  cases,  for  there  is  more  cunning,  judg- 
ment, and  pains  taken  and  exercised  by  a 
roguish  debtor  to  cheat,  than  tlie  learned  At- 
torney General  or  any  other  member  of  the 
House  of  Commons  has  exhibited  in  pro- 
posing or  supporting  this  bill.  I  do  not  mean 
to  say  that  all  debtors  are  rogues ;  but  I  will 
say  that  the  majority  of  those  who  do  not  pay 
20«.  in  the  pound  are. 

fir  the  present  law,  the  debtor  has  ample 
means  of  protecting  himself  from  the  oppres- 
sive creditor,  by  the  Insolvent  Debtors'  Act. 
The  creditor  cannot  arrest  the  debtor  without 
first  making  an  affidavit  that  the  money  is 
j<istly  due  and  owing  to  him  ;  and  if  he  swear 
falsely  the  debtor  can  bring  an  action  for  fake 
imprisonment,  and  indict  the  offender  for  per- 
jury ;  and  if  the  del)tor  has  been  unfortunate 
in  trade,  he  can  claim  relief  under  the  Insol- 
vent Debtors*  Act.  Therefore  there  are  few 
honest  men  who  are  not  discharged  imme- 
diately on  applying  for  relief;  and  those,  or  a 
great  portion  of  them,  who  have  been  a  long 
time  and  now  are  in  prison,  have  been  guilty 
of  some  fraud,  or  have  infringed  the  laws  of 
their  country.  Even  the  present  law  of  dis« 
charging  debtors  under  the  Insolvent  Debtore' 
Act  is  sometimes  a  very  great  hardship  to  thd 
honest  creditor. 

Sir  John  Campbell  and  the  supporters  of 
the  proposed  bill,  which  is  to  do  such  extra- 
ordinary good,  say,  **  That  this  nation  is  called 
the  '  land  of  liberty,'  but  that  it  cannot  be 
while  there  is  a  law  allowing  imprisonment 
for  debt."  All  persons,  except  those  who  are 
confined  in  gaol  for  debt,  those  who  owe 
more  than  they  wish  to  pay,  and  persons  pos* 
sessed  of  very  slender  information  and  judg* 
ment,  know  thnt  those  who  call  it  the  "  land 
of  liberty,"  mean  that  the  subject  has  a  right 
to  do  and  think  what  he  pleases,  so  long  as  he 
does  not  injure  his  fellow  creatures. 
^  1  have  no  doubt  that  many  members  of  par* 
liament  who  support  the  bill  have  a  good  in- 
tention in  so  doing ;  but  1  cannot  help  saying, 
that  men  who  are  elected  by  the  people  to  repre- 
lent  them  in  parliament,  snould  take  care,  and 
consider  maturely,  that  the  measures  they  pro- 
pose should  not  decrease,  butr  add  to  the  wel- 
fare of  those  whum  they  represent.  Therefore 
I  trust  that  Sir  John  Campbell  will  reconsider 
thb  bill  before  he  carries  it  any  further,  and 
in  so  doing  I  hope  he  will  exercise  that  judg- 
ment which  he  always  has  on  every  other  occii^ 
sion  exhibited.  Ration  a  lis. 

FBB8  ON  CHANCE RT  AFFIDAVITS. 

Sir, 
I  had  oecasion,  a  few  days  since,  to  swear  to 
joint  affidavit  of  myself  and  another,  verify- 


ing several  extracts  from  bnrial  rtgisters, 
which  being  rather  lengthy  took  up  two  sheets 
of  paper,  sewed  together ;  but  as  the  first  sheet 
contained  only  some  of  the  copies  of  the  ex- 
tracts, which  were  carried  on  in  the  second 
sheet  (which  also  contained  the  affidavit),  the 
clerk  at  the  Public  Office  insisted  on  my  writ- 
ing on  the  first  sheet  of  my  affidavit  an  exhibit, 
and  besides  charging  me  '6$.  fur  the  two. oaths, 
he  charged  me  6#.  for  what  he  termed  two 
e^hiOiii,  alleging  as  a  reason  for  the  charge 
that  both  deponenis  referred  to  the  extracts 
"  above  written." 

I  wish  to  be  informed,  through  the  medium 
of  your  periodical,  whether  this  was  a  proper 
charge,and  to  whom  all  these  fees  are  paid. 

8.T. 

[We  believe  the  clerk  has  no  interest  in  in- 
creasing the  fees,  as  they  are  all  accounted  for 
to  the  Treasury ;  but  our  correspondent  pro- 
perly points  out  the  circumstance.  It  is  im- 
portant that  the  fees  on  administering  justice 
should  be  as  small  as  possible.    £o.] 


SUPERIOR  COURTS. 


%arn  €^tinnUofi  Court. 

TRUST  DEED. — RELEASE  OF  SBCDRrTT. 

^  creditor,  having'  a  mortgage  security,  signed, 
with  other  creditors  uf  the  mortgagor,  a 
deed  of  trust,  by  which  the  mortga^  jg'ffp^ 
his  property  to  trustees  for  the  oenefi  of 
his  creaitors  generally.  The  deed  contained 
words  of  exception  as  to  mortgages  :  Held, 
that  the  mortgage  creditor  had  not  released 
his  security. 

This  was  an  appeal  from  a  decree  of  the 
Master  of  the  Rolls  upon  exceptions  to  the 
Master's  report.  The  principal  ooestion  was, 
whether  the  late  Lord  Delavai  haa  waived  his 
claim  under  a  mortage  on  a  trust  fnnd  secur- 
ing, a  debt  due  to  him  from  his  son  In  law,  Mr. 
Cawthorne,  by  being  a  party  to  a  deed  of  trust 
executed  by  that  gentleman  and  hj  his  credi- 
tors, vesting  part  of  his  propertyin  trustees, 
for  the  benefit  of  the  creditors.  The  facts  are 
more  fully  stated  in  the  Lord  Chancellor's 
judgment. 

Mr.  fFigram  and  Mr.  Sidebottom  were  heard 
for  the  representatives  of  Lord  Deleval  in  sup- 
port of  the  appeal. 

Mr.  IValher,  Mr.  Sharpe,  Mr.  J.  RusseU, 
and  other  counsel  were  heard  in  support  of  the 
decree  for  the  representatives  and  creditors  of 
Mr.  Cawthorne,  and  for  other  parties  interested. 
They  conteuded,  that  Lord  Deleval  might  have 
availed  himself,  either  of  the  mortgage  granted 
to  him  by  Mr.  Cawthorne,  or  of  the  trust  deed 
by  which  part  of  Mr.  Cawthome's  propertywas 
divisible  amonjr  his  creditors  generallv.  They 
submitted  that  it  was  not  competent  to  his  Lord- 
ship or  to  his  representatives,  after  a  Iwpse  of 
nearly  forty  years  to  take  advantage  of  both 
securities,  after  having  abandoned  one  of  them 
by  the  memorandum  in  the  trust  deed  in  1797- 

The  livrd  CA(Tii<v//or.--Thi8  case  came  be- 
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fore  the  Court  upon  exceptions  to  the  Master's 
reporty  taken  by  the  executors  of  the  late  Lord 
Dekval.  In  the  year  1778,  his  Lordship  set- 
thsd  10,000/.  upon  his  daughter  and  Mr.  Gaw- 
thome,  to  whom  she  was  at  that  period  just 
married,  for  their  respective  lives ;  with  re- 
mainder, after  the  death  of  the  surrivor,  to  the 
children  of  the  marriage,  if  any,  with  an  ulti- 
mate  tirust,  in  case  of  leaving  no  such  children, 
to  tmi^es  fer  the  benefit  of  Mr.  Cawthorne. 
At  a  sniiaeqneot  period,  Mr.  Cawthorne  bor- 
rowed 3000/.  of  Lord  Delaval ;  and  as  a  security 
f  r  the  repayment  of  that  loan,  his  lordship  re- 
ceived a  mortgage  of  Mr.  Cawtborne's  interests 
under  bis  marriage  settlement.  By  a  deed  bear- 
ing date  in  June,  1797,  Mr.  Cawthorne  assigned 
his  interest  in  the  10,000/ ,  to  trustees,  for  the 
benefit  of  his  creditors  generally,  the  trust  deed 
h&ng  executed  by  all  those  creditors  who  had 
the  heaviest  churns,  and,  among  the  rest  by 
Lord  Delaval  himself.  A  memorandum  was, 
however,  endorsed  unon  the  deed  expressive 
of  the  desire  of  Lord  Delaval  to  maintain  his 
claim  on  the  10,000/.,  as  a  mortgagee,  in  which 
Mr.  Cawthorne  acquiesced,  as  diU  also  Mr. 
l^nnant,  oae  of  the  trustees  for  the  creditors, 
and  all  three  subscribed  the  indorsement.  Lord 
Delaval  died  in  the  year  1808,  and  Mr.  and 
Mrs.  Cawthorne  also  died,  leaving  no  children 
of  the  marriage.  The  ultimate  reversion  in 
his  Lady's  marriage  portion  had,  therefore,  ac- 
cording to  the  marriage  settlement,  become 
the  property  of  Mr.  Cawthorne  and  bis  repre- 
sentatives, subject  to  the  operation  of  the  deed 
of  trust,  and  of  the  mortgage  to  Lord  Delaval. 
In  the  course  of  the  present  proceedings,  a 
reference  having  been  made  to  the  Master 
upon  the  subject,  he  found  that  Lord  Delaval 
had  waved  his  claim  as  mortgagee,  by  becom- 
ing a  party  to  the  trust  assignment.  It  was  to 
that  report  of  the  Master,  that  the  exceptions 
joat  argued  had  been  taken.  His  Lordship 
observed  upon  these  facts,  that  if  this  claim 
were  to  be  cons'dered  as  waved,  it  was  cleady 
against  the  intention  of  Lord  Delaval,  and  in 
consequence  of  misrepresentation,  no  doubt 
innocently,  made  by  other  parties  to  him.  He 
was  of  opinion  under  the  circumstances,  that 
the  claim  of  Lord  Delaval  was  maintainable 
both  by  the  terms  of  the  deed  which  expressly 
excluded  a  release  of  mortgages,  and  by  the 
memorandum  endorsed  upon  it.  He  should, 
therefore,  allow  the  exceptions  so  far,  and  di- 
rect the  Master  to  review  his  opinion ;  and, 
has  it  was  highly  inconvenient  totake  a  cabe  by 
piece-meal,  to  include  his  finding  on  this  point 
in  his  general  report. 

Lee  V.  Lftckhart  and  othersy  Sittings  at  Lin- 
coln's Inn,  August  5th,  7ib,  and  8th,  1637. 


9fce  Cf|icitccnor'4  Court. 

ILLEGAL  COMPANY. — DEMURREK. 

j4  cnmpantf  fwr  trorhing  mines,  created  hy 
deed  only,  with  unlimited  power  to  create 
neuf  sharei,  trantferattle  at  the  discretion 
of  the  holders,  who  by  the  trans/tr  could 


discharge  themselves  from  liability ,  is  ille^ 
gaL 

This  was  a  bill  filed  bv  a  shareholder  in  a 
dissolved  company,  callea  "  The  Anglo-Ame- 
rican Mining  Association,"  against  other  par- 
ties, who  were  shareholilers  at  the  time  the 
company  was  dissolved,  praying  to  Lave  the 
affairs  of  the  company  wouna  up.  and  to  com* 
pel  the  defendants  to  contribute  to  the  losses, 
part  of  which  had  fallen  wholly  on  the  plaintiff. 
The  defendant  Winsor  demurred  for  want  of 
equity,  on  the  ground  that  the  company  was 
unlawful,  and  its  scheme  a  fraud  upon  the 
public. 

There  was  also  a  demurrer  for  want  of  par- 
ties. The  company,  it  appeared,  was  formed 
in  the  year  1833,  for  the  purpose  of  working 
gold  mines  in  America.  By  the  deed  of  set- 
tlement, the  capital  was  to  consist  of  (kKX)/.  in 
sixty  shares  of  100/.  each,  with  power  for  the 
shareholders  to  create  new  shares,  with  a  right 
of  preemption  at  par  to  the  holders  of  original 
shares  for  the  time  being.  The  deed  purported 
to  make  the  shares  transferable  at  the  discre- 
tion of  the  shareholders.  The  bill  alleged  that 
a  person  of  the  name  of  Penman,  who  with  a 
man  named  Muskitt,  was  principally  instru- 
mental in  forming  the  company,  had  repre- 
sented that  there  were  gold  mines  in  the 
United  States  which  might  be  worked  with  a 
little  capital  to  great  advantage.  One  of  the 
first  acts  of  the  company  was,  to  send  him  to 
America  for  the  purpose  of  discovering  those 
mines,  and  with  that  view  he  was  invested  with 
unlimited  power  of  drawing  on  the  company,. 
In  1834,  several  new  shares  were  created.  In 
the  latter  part  of  1835,  it  was  discovered  that 
Penman  had  abused  his  powers.  In  1836,  more 
new  sharea  were  created ;  but  in  March,  1837, 
the  affairs  of  the  company  were  found  to  ba 
in  irretrievable  insolvency,  and  the  company 
was  dissolved  pursuant  to  the  provisions  of  the 
deed.  It  appeared  that  Penman  had  employed 
the  defendant  Winsor  on  behalf  of  the  com- 
pany, and  that  Winsor  had  brought  an  action 
against  the  plaintiff'  as  a  shareholder,  and  re- 
covered a  verdict  in  respect  of  that  emplojr- 
ment.  The  bill  alleged  that  Winsor  was  m 
fact  himself  a  shareholder,  liable  to  contribu- 
tion towards  the  losses,  as  he  had  acquired  one 
of  Penman's  shares. 

Mr.  Knight  and  Mr.  Ctde^  in  support  of  the 
demurrers,  maintained  that  the  company  as 
constituted,  claiming  without  charter  or  act  of 
incorporation,  the  power  of  creating  transfer- 
able shares,  was  in  truth  a  bubble.  The  de- 
fect in  the  bill  for  want  of  parties  was  the* 
absence  of  Mushett,  who  had  been  a  share* 
holder,  but  had  since  assigned  his  shares. 
Though  the  act  of  George  the  Ftret,  called  the 
Bubble  Act,  which  would  make  this  company 
clearly  illegal,  was  repealed  by  the  6  (#.  4, 
c.  91,  still  this  compunyis  illegal  at  common 
law. 

Mr.  Jacoh  and  Mr.  Daniell,  endeavoured 
to  support  the  bill.  Since  the  repeal*  of  the 
Bubble  Act  there  was  no  law  prohibiting  the 
formation  and  operation  of  a  company  like 
this.    At  all  events,  the  dcfendaot  Winsor^ 
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who  was  himself  a  sharehoMer  and  recognised 
the  lefifal  existence  of  the  company,  and  made 
money  by  it,  onffhl  not  to  be  heard  to  make 
such  a  defence  as  this 

His  Honour  the  Hre  Chancellor,  thougfht 
this  a  very  plain  case.  The  deed  by  which  the 
company  was  created,  was  plainly  illegal. 
His  Honor  referred  to  passages  of  the  deed, 
and  added  that  the  fair  mference  to  be  drawn 
from  its  language  was,  that  certain  persons 
were  to  form  a  company  that  might  be  in- 
creased to  an  unlimited  amount,  with  a  right 
of  jfiFing  to  any  person  the  power  of  trans- 
ferring his  share  to  any  person  whatever,  with- 
out any  sort  of  controul,  so  that  the  person 
who  should  assign  his  share,  would  assign  all 
the  liabilities  attached  to  it,  and  he  who  should 
take  the  share  would  become  subject  to  them. 
That  company  could  not  be  legal,  and  it  was 
not  only  illegil,  but  a  fraud  upon  the  public, 
for  such  a  representation  induced  the  public 
to  suppose  that  a  shareholder  might  work  these 
imaginary  gold  mines  inst  as  long  as  he  pleased, 
and  then  get  rid  of  all  his  liabilities  by  a  trans- 
fer  of  his  share.  The  deed  in  fact  trenched 
upon  the  prerogative  of  the  Crown,  in  attempt- 
ing  to  invest  the  body  of  the  shareholders 
with  the  powers  of  a  corporate  body,  which  a 
charter  alone  or  an  act  of  parliament  could 
create.  ITie  proneness  of  the  good  people  of 
this  country  to  be  gulled  by  any  specious 
scheme  holding  out  the  prospect,  however 
remote,  of  gain,  was  an  extraordinary  weak- 
ness, of  which  there  always  were  speculating 
persons  ready  to  take  advantage.  The  more 
such  schemes  were  checked  by  Courts  of  jus- 
tice, the  belter  it  would  be  for  her  Majesty's 
subjects. 

The  demurrers  were  allowed.— B/un/ZW/  v. 
ff^lnsor  ttnH  others.  Sittings  at  Lincoln's  Inn, 
August  I,  1837. 


WisilXi  Caurt. 

COSTS.— TAXATION.  — SETTLEMENT    OF    AC- 
COUNTS. 

jIn  alUgQtioH  on  oath  by  a  solicitor,  that  the 
accounts  hetween  him  and  his  elieni  had 
(teen  settled  several  years  ago,  will  not  ?*- 
empt  Aim  from  the  investigation  of  the 
accounts,  or  from  the  taxation  of  his  bills 
of  costs. 

An  order  had  been  obtained  in  this  cause 
for  referring  the  bill  of  costs  of  the  defendant's 
soUcitor  for  taxation.  The  solicitor  now  pre- 
aenied  a  petition,  praying  that  the  order  for 
the  taxation  of  his  bill  might  be  discharged. 
The  petition  stated  that  the  petitioner  had  for 
several  years  acted  as  the  solicitor  for  Mrs. 
Anne  Wynne,  and  for  her  late  husband  before 
his  death,  and  that  a  full  settlement  of  accounts 
between  them  had  taken  place  in  June  1828. 

Mr.  Temple  for  the  petitioner,  after  stating 
the  petition,  said  the  settlement  of  the  accounts 
so  long  ago  was  sufficient  to  protect  the  peti- 
tioner from  the  taxation  of  his  bill  of  costs 


after  all  his  vouchers  might  have  been  lost  or 
delivered  up. 

Mr.  Pemberton,  opposed  the  petition,  and 
insisted  that  no  settlement  of  accounts  ever 
took  place  :  but  even  admitting  that  there  was 
a  settlement,  he  cited  several  cases  to  shew 
that  a  settlement  of  accounts  and  a  lapse  of  a 
longer  time  than  had  elapsed  in  this  case,  did 
not  protect  a  solicitor  from  the  opening  of 
the  accounts  anew,  or  from  the  taxing  of  his 
bills,  (see  the  late  case  of  Harloek  v.  Smith, 
14  Leg  Obs.  40,  and  the  cases  there  cited). 

Lord  Langdate,  M.  R.,  in  giving  his  judg- 
ment said,  that  in  this  case  the  petitioner  had 
acted  as  the  attorney  for  the  defendant  Mrs. 
Wynne,  and  for  her  late  husband,  from  18:.^ 
up  to  the  year  1828.  The  defendant,  Mrs. 
Wynne,  some  time  since  had  obtained  an 
order  for  the  taxation  of  the  petitioner's  bill 
of  costs,  and  it  was  now  alleged  in  support  of 
the  present  petition,  that  the  accounts  between 
the  parties  had  been  finally  settled  ioJnne  1828, 
by  Mr.  W}nine.  In  opposition  to  this,  it  was 
alleged,  first,  that  no  such  settlement  of  ac- 
counts had  taken  place,  and,  in  the  next  place, 
if  such  settlement  had  taken  place,  that  it 
ought  not  to  stand  :  for  these  reasons,  because 
Mr.  Wynne  had  acted  under  a  misconception 
of  his  inieresto  in  the  cause,  and  of  the  services 
which  the  petitioner  had  rendered  him,  beonise 
the  bill  of  costa  was  extravagant  in  its  charges 
and  amount,  and  because  (supposing  the  settle- 
ment to  have  taken  place,)  Mr.  Wynne  must 
have  agreed  to  that  settlement  without  a  know, 
ledge  of  various  bills  of  costs,  relating  to  the 
same  matter,  which  had  been  taxed  and  paid 
out  of  the  fund  in  Court.  It  would  make  a 
great  difierence  with  regard  to  the  costs  of  the 
petition  if  the  first  ground  of  defence  prevsoled. 
He  should,  therefore,  be  content  to  consider 
whether  tiiere  had  been  a  settlement  of  ac- 
counts between  the  parties.  In  support  of  the 
allegation  of  the  settlement,  there  was  only 
the  testimony,  on  oath,  of  the  petitioner ;  no 
settlement  was  produced,  no  memorandum, 
no  letters  or  entries  in  hooks.  The  coanec- 
tion  between  the  parties,  as  solicitor  and  client, 
continued  for  many  years  after  the  time  of  the 
alleged  settlement,'  but  at  no  subsequent  time 
had  any  bill  been  delivered  nor  an^  acooani 
or  memorandum,  proving  or  admittmg  settle- 
ment of  the  accounts.  Under  these  circum- 
stances would  it  be  safe  for  a  Court  of  Equity, 
to  rely  upon  the  allegation  of  a  party  interest- 
ed, and  declare  that  a  fact  had  taken  place 
which  would  entirely  exempt  him  from  any 
investigation  of  his  accounts?    Without  ex- 

Eressing  any  opinion  as  to  the  truth  or  false- 
ood  of  the  allegation,  but  mereljr  having 
regard  to  the  protection  of  the  suitors,  his 
lordship  would  say  that  such  a  course  would 
be  an  improper  one  for  the  Court  to  adopt. 
The  petitioner  in  the  two  affidavita  he  had  filed, 
had  not  alleged  any  entries  to  prove  his  allega- 
tion, and  therefore,  under  these  circumstances, 
he  felt  himself  bound  to  dismiss  the  petition 
with  costs. 
Hughes  V.  ^j/nn^.-eSittings  at  the  Rolls, 
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[Before  the  Four  Judges.] 

BVIOBNCE. — banker's    DRAFT. 

The  31  Geo.  3,  c.  25,  *.  19,  h  incorporated 
in  ihe  55  Geo.  3,  c.  184,  t.  8,  anc/  therefore 
a  draft  on  a  banker  which  ought  to  he 
stamped  is  not  admissible  in  evidence,  nor 
good,  useful,  nor  available  In  law,  without 
such  stamp. 

The  objection  to  its  admissibility  may  be  taken 
without  being  pleaded, 

Auumpsii  to  recover  the  amount  of  a 
bankers'  cheque,  of  which  the  defendant  was 
allei^ed  to  be  the  maker.  Plea  that  the  de- 
fendant did  not  make  the  said  cheque  or  order 
for  the  payinent  of  money  in  manner  and 
form,  &c.  The  parties  attended  before  a  Judge 
on  summons,  and  an  order  was  made  that  the 
defendant  should  admit  the  handwriting  of 
the  cheque,  saving  all  just  exceptions.  At  the 
trial  of  the  cause  before  Lord  Denman  it  was 
objected  that  the  cheque  was  a  post-dated 
cheque,  and  therefore  ought  to  have  a  stamp 
upon  it,  pursuant  to  the  provisions  of  the 
31  G.  3,  c.  25,  6. 19,  and  the  55  G.  3,  c.  184, 
s.  8,  and  the  schedule  annexed  to  the  said 
ad.*  It  was  answered  that  this  was  an  objec- 
tion which  under  the  new  rules  ought  to  have 
beem  specially  pleaded,  and  that  the  defendant 
not  having  pleaded  it,  could  not  take  advantage 
of  it;  and  that  at  all  events  such  an  objection 
was  inadmissible  in  consequence  of  the  Judge's 
order.  The  learned  Judge  allowed  the  verdict 
to  be  taken  for  the  plaintiff,  reserving  to  the 
defendant  leave  to  move  to  set  it  aside  and  have 
a  new  trial.  A  rule  for  that  purpose  having 
accordingly  been  obtained, 

Mr.  Cnannell  now  shewed  cause.  It  may  be 
admitted  that  the  only  advantage  given  to  the 
plaintiff  by  the  Judge's  order  was  that  he  was 
not  compelled  to  call  evidence  to  prove  the 
hand  writing  of  the  party.  But  if  not  on  that 
ground  certainly  on  another  the  defendant  was 
precluded  from  taking  the  objection  of  the 
want  of  a  stamp.  The  objection  should  have 
been  pleaded.  And  the  objection  came  too 
late,  for  the  draft  had  actually  been  read  before 
the  objectbn  was  taken.  A  banker's  chej^ne 
is  not  an  instrument  which  necessarily  requires 
a  stamp.  Some  particular  circumstances,  must 
be  proved  in  order  to  shew  that  it  ought  to  be 
stamped.  Those  circumstances  ought  to  be 
specially  pleaded.    The  want  of  a  stamp  does 


*  By  the  first  of  these  acts  it  is  declared  that 
*'  no  bill  of  exchange,  promissory  note,  or 
other  note,  draft,  or  order,  liable  to  be  stamped, 
as  directed  by  this  act,  shall  be  pleaded  or 
given  in  evidence  in  any  Court,  or  admitted  in 
any  Court  to  be  good,  useful,  or  available,  in 
law  or  equity,  unless  the  same  be  duly 
stamped." 

^l  the  Sth  sect,  of  the  55  G.  3,  c.  184,  all  the 
provisions,  &c.,  of  former  acts  of  parliament, 
relating  to  any  prior  duties,  are  declared  to  be 
of  full  force  and  effect  with  respect  to  the 
duties  thereby  granted. 


not  render  a  document  of  the  kind  invalid,  but 
prevents  its  admissibilitv  in  evidence.  Unless 
the  instrument  is  invalid,  unless  it  is  altogether 
void,  the  objection  to  it  must  now  be  rwsed  on 
the  record.  It  is  not  intended  to  be  denied 
that  in  a  certain  class  of  cases  the  Court  would 
permit,  under  a  plea  similar  to  the  present,  the 
same  objection  to  be  taken  if  it  was  taken  in 
proper  time.  As  for  instance,  under  a  plea 
that  the  defendant  did  nut  accept  a  bill  of 
exchange,  the  Court  would  require  the  plaintiff 
to  shew  that  the  acceptance  was  in  Writing. 
Nor  would  the  instrument  be  admissible  with- 
out a  stamp,  if  on  the  face  of  it  a  stamp  was 
necessary  to  its  validity.  But  in  both  these 
cases  the  objection  would  be  apparent.  Here 
the  instrument  does  not  require  a  stamp  ex- 
cept under  particular  circumstances,  and  the 
defendant  cannot  be  let  in  to  shew  those  cir- 
cumstances under  a  plea  like  the  present.  In 
jillen  V.  Reeves\  and  in  fFhitwell  v.  Bennett^, 
a  banker's  cheque  that  was  post-dated  was  held 
to  be  void,  but  the  doctrine  in  those  cases  has 
been  since  in  effect  overruled  in  the  case  of 
fFilliams  v.  Jarrett^.  That  case  decided  that, 
although  by  the  55  G.  3,  if  a  bill  purporting  to 
be  payable  at  two  months  from  a  certain  time 
be  issued  before  the  commencement  of  that 
period,  without  payment  of  a  proportionate 
duty,  the  maker  is  liable  to  a  certidn  penalty, 
yet  a  bill  so  post-dated,  and  bearing  the  in. 
ferior  stamp,  corresponding  with  the  purport 
of  the  bill,  IS  admissible  in  evidence,  being  on 
the  face  of  it  conformable  to  the  schedule. 
Such  a  bill  therefore,  if  impeached  at  all,  must 
be  impeached  by  evidence  which  can  only  now 
be  admissible  upon  a  plea  specially  framed  to 
raise  that  issue.  A  draft  on  a  banker  is  for 
this  purpose  in  the  same  situation  as  a  bill  of 
exchange ;  and  may  under  the  authority  of  the 
case  just  cited  be  read  in  evidence,  except  it 
is  impeached  by  some  new  fact  not  apparent 
on  the  face  of  the  instrument.  That  new  fact 
can  only  be  brought  to  the  attention  of  the 
Court  by  pleading. 

Mr.  Payne  in  support  of  the  rule.  The  ob- 
jection arising  from  the  want  of  a  proper  stamp 
is  not  a  matter  of  the  defendant's  defence,  but 
is  an  informality  in  the  plaintiff's  own  case. 
Though  this  draft  was  in  fact  read  in  evidenc<\ 
before  this  objection  was  taken,  still  the  objec- 
tion must  prevail;  for  if  a  Judge  finds  that  he 
has  improperly  admitted  evidence  upon  his 
notes,  which  ought  not  to  be  there,  he  will 
strike  it  out.  The  case  of  Williams  v.  Jarrett 
is  distinguishable  from  the  present,  for  there 
the  instrument  had  a  stamp,  and  the  only  ques- 
tion was  whether  that  stamp  was  sufficient. 
Allen  V.  Reeves  is  the  case  in  point  with  the 
present.  The  authority  of  that  case  has  never 
been  shaken.  It  woulcl  be  difficult  to  raise  this 
point  in  pleading,  for  the  statute  31  G.  3.  does 
not  say  that  the  instrument  shall  be  void,  but 
that  it  shall  not  be  available  in  evidence.    [Mr. 


b  I  East,  435. 

c  2  Bos.  &  Pul.  559. 

<i  5  Barn.  &  Ad.  32. 
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Justice  Littledaie. — fa  which  it  differs  some- 
what from  the  Apothecaries'  act»  for  that  says 
that  the  plaiDtiff  must  prove  at  the  trial  that  he 
is  an  apothecary;  so  that  whatever  plea  is  put 
on  the  record,  he  must  prove  that  he  fills  that 
character.^]  In  a  recent  case  of  Dntcson  v. 
MacdonaUfl  an  objection  of  this  sort  was  laken, 
and  the  Court  of  Exchequer  said  that  there  was 
no  question  but  that  evidence  of  this  sort  was 
admissible  under  the  general  issue.  In  the 
very  case  of  a  deed  havin;^  too  many  words,  the 
defendant  need  not  put  that  faeton  the  record, 
though  such  an  objection  will  certainly  take 
the  opposite  party  by  surprise.  Unless  this 
Court  means  to  declare  that  all  objections 
whatever,  whether  statutory  or  not,  to  the  ad- 
missibility of  an  instrument  in  evidence  must 
be  pleaded,  the  rule  here  must  be  made  ab- 
solute. 

Lord  Denman,  C.  J. — It  is  impossible  to  dis- 
tinguish this  case  from  that  of  Dawton  v. 
Macdonald,  which  was  not  decided  when  this 
case  was  tried.  Here  is  an  instrument  which 
appears  on  the  face  of  it  not  to  require  a  stamOc 
Then  evidence  is  dven  which  shews  there  is 
that  about  it  which  makes  a  stamp  necessary. 
As  Mr.  Baron  Parke  observed,  in  Dawton  v. 
Maedonald,  "  the  cousequence  is  that  such  an 
instrument  cannot  be  given  in  evidence."  It 
is  the  same  here.  The  instrument  itself  may 
be  valid,  but  it  is  bv  the  express  provisions  of 
a  statute  inadmissible  in  evidence. 

Mr.  Justice  Litttedale. — I  am  entirely  of  the 
same  opinion.  The  55  G.  3,  embodies  the  31 
G.  3,  and  leaves  no  doubt  on  the  question.  I 
think  that  this  case  falls  within  the  rule  laid 
down  in  the  former  statute.  Then  the  question 
is  whether  it  is  necessary  to  plead  this  objec- 
tion. I  think  it  is  not,  for  the  act  is  clear 
against  receiving  such  an  instrument  in  evi- 
dence.  The  issue  on  these  pleadings  is  that 
the  defendant  did  not  make  the  draft  stated  in 
the  declaration.  The  Judge  was  bound  to  say 
that  he  could  not  receive  the  instrument  in 
evidence.  Here,  however,  it  was  received ; 
but  in  a  case  of  this  sort,  where  the  objection 
was  positive,  and  affected  the  very  admissibility 
of  the  instrument  itself,  the  Judge  would  have 
been  justified  in  striking  it  out  of  his  notes. 
'  Mr.  Justice  Palteson.—l  do  not  doubt  that 
the  31  O.  3.  is  incorporated  in  the  55  G.  3. 
The  words  on  the  earlier  statute  are  that  the 
instrument  shall  not  be  *'  good,  useful,  or 
available."  So  that  under  these  words,  even 
if  given  in  evidence,  it  would  not  be  avsulable 
for  the  purposes  of  the  plaintiff;  In  the  first 
instance  all  drafts  are  made  liable  to  a  stamp 
duly — then  comes  the  exception.  The  proof 
that  the  draft  was  within  The  exception  was  a 
matter  of  extraneous  evidence,  which  ought  to 
have  been  shewn  by  the  party  seeking  to  re- 
cover upon  it.  That  was  not  made  out  here, 
and  the  objection  to  the  draft  was  complete. 
The  circumstance  of  its  having  been  read  in 
evidence  before  the  objection  was  taken  makes 

«  Shearwood  v.  Hap,  2  Har.  &  W.  249 ;  and 
fTilUM  V.  Lnngridffe,  Id.  250. 
'  2  Mee.  &  Wels. 


no  difference.  I  tliink  that  the  rule  must  be 
made  absolute. 

Mr.  Justice  fFilUoms  concurred. 

Rale  absolnte.— F«>/</  v.  fFood,  T.  T.  1837. 
K.  B.  F.  J. 


Iling*i<  iScndb  l^xtLttitt  Court 

BBCI7niTT  POR  COSTS .-*>FACPBE. 

A  pauper  plaintiff  must  be  dispaupered  be* 
fore  he  can  Ue  compelled  to  give  securitjf 
for  coats,  although  he  map  have  peiitiomed 
for  his  discharge  under  the  Insoluemi  Jet, 
and  n  provisional  assignee  m&p  hmpu  been 
appointed, 

Doirdeswell  applied  to  compel  the  plaintiff 
in  this  case  to  give  security  for  costs,  on  the 
ground  of  his  having  given  notice  of  trial,  and 
since  that  filed  his  petition  in  the  Insolreot 
Court.  A  provisional  assignee  bad  been  ap- 
pointed, and  therefore,  it  was  contended,  that 
the  assignees,  or  those  who  claimed  under  the 
plaintiff  should  give  security  for  costs.  It  was 
true  that  the  plaintiff  was  a  pauper,  but  chat 
could  make  no  difference  as  to  the  claims 
which  a  defendant  had  with  respect  to  security 
for  costs. 

Mansel  shewed  cause,  and  contended,  that 
as  the  cause  of  action  in  the  present  case  was 
an  alleged  excessive  distress,  it  did  not  pass  to 
(he  assignees  under  the  act  of  parliament :  no 
reason  therefore,  could  exist  for  compe&i&f 
security  for  costs. 

Coleridge,  J.,  was  of  opinion,  that  in  order  to 
entitle  the  defendant  to  obtain  the  secarity  for 
costs  which  he  required,  a  preliminary  appCca- 
tion  (or  the  disnauperingof  the  plaintiff  most  be 
made.  Until  he  had  been  dispaupered,  the 
plaintiff*  was  under  the  protection  of^the  order 
made  by  a  Judge,  entitling  him  to  tntvtifarmS 
pauperis.  The  preseni  ride  must  therefore  be 
discharged. 

Rule  discharged.— ilftf/tf/f  ▼.  Hueker,  T.  T. 
1837.    K.B.  P.C. 


HABEAS  CORPUS. — liTi  COMTVMACC 
GAPI£NDO. 

A  ttrit  of  habeas  corpus  need  mi  be  moved 
for,  where  the  applieatton  is  to  discharge  a 
defendant  out  of  custadp,  on  the  ground 
of  a  defect  in  ihe  writ  de  contitniace  ca- 
piendo, on  which  the  defendsmt  has  been 
tahen. 
This  was  an  application  by  J.  W.  Smith  to 
discharge  a  defendant  oat  of  custody  t>n  a  writ 
de  contumaee  capiendo,  on  the  gronnd  of  a  de- 
fect apparent  on  the  face  of  it.    The  only  ques- 
tion was,  whether  as  the  defendant   was  in 
custody  on  the  writ,  it  was  necessary  to  apply 
at  the  same  time  for  a  writ  of  habeas  corpus. 

Coleridge,  J.,  was  of  opinion,  that  it  was  not 
necessary  to  apply  for  such  a  writ  in  order  to 
make  the  proposed  application. 

Cause  being  afterwards  shewn  in  the  full 
Court,  his  Lordship's  view  was  confirmed  as  to 
the  necessity  of  applying  for  such  a  writ. 

Rule  absolute.— 7%tf  King  y.  Hewitt,  T.  T. 
1837.    K.B.P.C. 
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ATTORNBT  OEFBNDiVNT. — AFPEAEANCB. — 
CBANGB  OF  ATTORNEY. 

ffAen  an  attQrney  defe^dtLnt  has  appeared  at 
ittomejf,  he  must  be  considered  as  appear- 
ing  in  person,  and  a  plea  in  the  name  of 
another  attorney  is  good,  although  a  rule 
for  change  pf  attarneps  has  not  been  ob^ 
iained,  and  interlnmlory  judgment  signed 
as  for  teant  of  a  plea  will  be  set  aside. 

Bun  had  obtained  a  rule  nisi  for  setting 
aside  the  interlocutory  judgment  signed  in 
this  eanse  for  irregularity.  The  action  was 
brought  to  recover  a  sum  of  money  alleged  to 
he  me  from  the  defendant,  aa  one  of  the  di- 
rectors of  the  West  Cork  Mining  Company, 
to  the  plaintiff  for  wages.  The  defendant  was 
sued  under  the  act  of  parliament  by  which  the 
company  had  been  incorporated,  and  which 
provideo  that  any  one  of  the  directors  might 
be  sued  by  any  person  who  had  a  claim.  The 
defendant  was  an  attorney,  and  he  had  entered 
an  appearance  as  attorney,  and  not  in  person ; 
bat  subsequently,  and  before  the  time  of 
pleading,  the  company  made  up  their  minds 
to  defend  the  action,  and  they  employed  a 
Mr.  Gr^en,  an  attorney,  to  act  on  their  behalf. 
An  order  for  a  change  of  attorneys  was  ob- 
tained (  but  on  the  defendant  pleading,  it  was 
S"WUliam  Henry  Green,  his  attorney." 
e  plaintiff,  however,  treated  this  plea  as  a 
nullity,  and  aigaed  judgment. 

Bagtey  now  shewed  cause,  and  contended, 
that  as  tiie  defendant  had  originidly  a  right  to 
appear  as  attorney,  if  the  other  directors  chose 
to  defend  the  action,  they  could  not  do  so  by 
Mr.  Greeoy  without  first  obtaining  a  rule  for 
changing  the  attorney,  otherwise  the  plaintiff 
would  he  at  a  loss  to  know  to  whom  the  sub- 
sequent  proceedings  in  the  action  were  to  be 
diret*te4-  The  case  therefore  was  one  which 
would  come  withip  the  rule  for  serving  orders 
for  the  change  of  attorney,  and  the  plaintiff 
was  in  consequence  ealitkd  to  the  judgment 
which  he  had  signed. 

Butt  urged,  that  the  defendant  was  not  en- 
titled to  enter  an  appearance  as  attorney,  but 
his  appearance  was  in  fact  an  appearance  in 
person,  and  there  was  in  reality  no  attorney 
for  the  defendant.  How  then  could  there  be 
a  change  of  attorneys?  The  defendant  was 
not  peraonally  liable  fof  the  costs,  but  all  the 
directora  ii(ere  eqi^Jly  interested  i  aiMi  in  ap- 
poiatingaA  attorney  to  defend  the  action,  they 
were  only  exercisii^  a  right  which  they  pos- 
aessed. 

IF'dUafns^  J.— The  defendant  in  reality  aj^ 
peared  in  pejrson^  although  by  some  errov  he 
appeared  as  by  attorney  in  his  own  name,  and 
1  think  the  pUiintiff  had  no  right  to  treat  the 
plea  as  a  nullity.  The  judgment  therefore  is 
clearly  irregolar,  and  the  present  rule  must 
be  absolute,  with  costs.  The  costs  must  be 
paid  to  the  attorney  for  the  directors. 

Role  absolute. — Kerrison  v.  fFellingborough, 
E.T.  1837.    K.B.P.C. 


AFFIDAVIT. — COMMISSIONEB, 

The  Court  mil  not  permit  an  affidavit  to  be 
used  which  is  sworn  before  a  commissioner 
who  acts  as  the  attorney  of  the  defendant 
beffre  an  appearance  is  entered;  but  they 
will  require  strict  proof  that  he  is  so  acting 
as  the  attorney f  and  evidence  of  his  being 
so  etnployed  at  the  time  of  mahing  the 
objection  is  not  sufficient, 

Mansel  had  obtained  a  rule  for  setting  aside 
a  notice  of  declaration  for  irregularity,  against 
which 

F,  V.  Lee  shewed  cause.  He  took  a  pre* 
liminary  objection  to  the  affidavit  on  which  the 
rule  had  been  obtained,  on  the  ground  of  ita 
having  been  sworn  before  a  couimissioner,  who 
was  acting  as  an  attorney  for  the  defendant, 
contrary  to  the  1  R.  G.,  H.  T.  2  W.  4,  s.  6. 
That  rule  provided  that  where  an  agent  in 
town  or  an  attorney  in  the  country  was  the 
attorney  on  record,  an  affidavit  sworn  before 
tlie  attorney  in  the  country,  should  not  be  re- 
ceived. Although  there  was  not  in  the  present 
case  any  attorney  on  the  record,  yet  there  was 
an  attorney  actmg  for  the  defendant,  and  it 
was  before  him  that  the  affidavit  was  sworn. 
The  case  was,  therefore,  within  the  spirit  of 
the  rule. 

Mansel,  eaa/r^— The  rule  of  Court  applied 
only  to  the  attorney  on  the  record*  and  here 
there  was  no  attorney  on  the  record  for  the 
defendant,  for  no  appearance  had  been  entered. 
IVilliatnSj  J.,  was  of  opinion  that  the  case 
came  within  the  spirit  and  meaning  of  the  rule. 
Mansel  then  submitted  that  the  affidavit  on 
which  the  objection  was  founded  was  insuffi- 
cient. It  swore  that  the  affida?it  in  question 
was  taken  before  a  commissioner,  "  who  is  the 
attorney  for  the  said  defendant  in  the  caoae." 
Although' the  attorney  acting  for  the  defendant 
at  the  time  tins  affidavit  was  sworn  might  have 
been  the  commissioner  before  whom  the  first 
affidavit  was  taken,  yet  it  did  not  follow  that  at 
that  time  he  was  the  attorney  of  the  defendant, 
for  the  affidavit  on  which  the  rule  was  ob- 
tained had  been  sworn  two  roonths^before,  as 
appeared  from  its  date.  It  was  necessary  that 
the  proof  of  the  facts,  on  which  such  an  objec< 
tion  as  the  present  was  taken,  should  be  strict, 
and  the  Court  would  not  raise  any  presump- 
tions to  support  it. 

F.  y.  Lee  urged  that  quite  enough  was  proved 
to  warrant  the  presumption  that  the  same 
attorney,  who  was  now  acting  for  the  defen- 
dant^ liad  been  his  "attorney  at  the  time  of  his 
swearing  the  affidavit. 

Williams,  J.— *If  the  plaintiff  desires  to  make 
this  objection,  he  is  bound  to  shew  that  the 
present  attorney  of  the  defendant  was  his 
attorney  at  the  time  of  swearing  the  affidavit. 
I  am  of  opinion,  therefore,  that  the  affidavit 
may  be  used. 

The  rule  was  eventually  made  absolute 
without  costs.— iSTiVrf  v.  Davis,  E.  T.  183?. 
K.  B.  P.  C. 
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MISCELLANEA. 


LORD  BACON'i  VaOPOSBD  LAW  RBFORMB. 

In  the  preface  to  his  Rules  and  Maxims  of 
the  Common  Law,  Bacon  says,  adilressin^^ 
Queen  Elizabeth,  "  I  am  an  unworthy  witness 
to  your  Malestv,  of  a  hi{(her  intention  and  pro- 
ject, both  bv  that  which  was  published  by  your 
Chancellor  m  fnli  parliament  from  your  royal 
mouth,  in  the  year  35  of  your  happy  reipi,  and 
much  more  by  that  which  I  have  been  since 
vouchsafed  to  understand  from  your  Majesty, 
imparting  a  purpose  for  these  many  years  in- 
fused into  your  Majesty's  breast,  to  enter  into 
a  general  amend  ment  of  the  state  of  your  laws, 
and  to  reduce  them  to  more  brevity  and  cer- 
tainty, th«t  the  great  hoUowness  and  unsafety  in 
assurances  of  lands  and  goods  may  be  strength- 
ened, the  penalties  that  lie  upon  many  subjects 
removed,  the  execution  of  many  profitable  laws 
revived,  the  judge  better  directed  in  his  sen- 
tence, the  counsellor  better  warranted  in  his 
counsel,  the  student  eased  in  his  reading,  the 
contentious  suitor,  that  seeketh  but  vexation, 
disarmed,  and  the  honest  suitor,  that  seeketh 
but  to  obtun  his  right,  relieved ;  which  purpose 
and  intention,  as  it  did  strike  me  with  creat  ad- 
miration when  I  heard  it,  so  it  might  be  ac- 
knowledged to  be  one  of  the  most  chosen  works, 
and  of  the  highest  merit  and  beneficence 
towards  the  subject  that  ever  entered  into  the 
mind  of  any  king ;  greater  than  we  can  imi^ine. 
because  the  imperfections  and  dangers  of  the 
laws  are  covered  under  the  clemency  and  ex- 
cellent temper  of  your  Majesty's  government." 

His  plan  was  to  frame  a  Digeat  or  new  Com- 
pilation,— Ist  of  the  Common  Law,  and  2dly  of 
the  Statute  Law. 

"  For  the  first  of  these,  three  things  are  to 
be  done : 

*'  I.  The  compiling  of  a  book  de  antiquitatU 
bus  Juris. 

*'  2.  The  reducing  or  perfecting  of  the  cdUrse 
or  c&rjft  of  the  Common  Laws. 

''3.  The  composing  of  certain  introductive 
and  auxiliary  books,  touching  the  study  of  the 
Laws." 

Of  the  Statute  Law,  he  proposes, 

"1.  To  omit  from  the  Digest  all  statutes 
expired  or  repealed. 

'*  2.  To  repeal  all  statutes  which  are  sleep- 
ing, and  not  of  use. 

"3.  To  mitigate  the  penalties  of  certain 
statutes,  and 

*'  4.  To  reduce  '  the  concurrent  statutes. 


hetfped  upon  one  another,  to  one  clear  and  uni- 
form law.'  *  Towards  this,'  he  observes,  '  there 
hath  been  already,  upon  my  motion  and  your 
Majesty's  direction,  a  great  deal  of  good  pains 
taken;  my  Lord  Hobart,  mysielf.  Sergeant 
Finch,  Mr.  Heneage  Finch,  Mr.  J.  Noy,  Mr. 
Hackwell,  and  others,  whose  labours  bcung  of 
great  bulk  it  is  not  fit  now  to  trouble  your  Ma- 
jesty  with  any  furthet  particularity  therein; 
only  by  this  you  may  perceive  the  task  is  al- 
readv  advanced." 

His  tract  on  this  subject  thus  condudei : 
"  As  for  myself,  the  law  was  my  profession,  to 
which  I  am  a  debtor ;  some  little  helps  I  hare 
of  other  arts,  which  may  give  form  to  matter, 
and  I  have  now  (by  God's  merciful  chastise- 
ment and  by  his  special  providence)  time  and 
leisure  to  put  my  talent  or  half  talent,  or  what 
it  is,  to  such  exchanges  as  may  perhaps  exceed 
the  interest  of  an  active  life.  Therefore,  as  in 
the  beginning  of  my  troubles,  I  made  offer  to 
your  Majestv  to  take  pains  in  the  story  of 
England,  and  in  compiling  a  method  and  digest 
of  your  laws,  so  I  have  performed  the  fint, 
which  rested  but  upon  myself  in  some  part, 
and  I  do  in  all  humbleness  renew  the  offer  of 
this  latter,  which  will  require  help  and  asastance 
to  your  Majesty,  if  it  shall  stand  with  yoar 
good  pleasure  to  employ  my  service  therm." 


THE  EDITOR'S  LETTER  BOX. 


We  have  again  to  request  the  fiivor  of  such 
of  our  correspondents  as  send  Queries  for  in- 
sertion, to  confine  them  to  subjects  of  profes- 
sional importance ;  and  to  take  the  trouble  of 
looking  into  the  usual  authorities,  and  ginug 
the  result  of  their  research.  Any  real  diffi- 
culty that  may  remain  can  then  be  usefolly 
considered. 

We  thank  *'  A  Devonian  "  for  his  sugges- 
tion, and  will  look  for  the  materials  of  the 
memoir  he  recommends.  Can  he  send  asj 
particulars  to  be  relied  on  ? 

The  inquiry  made  by  B.  O.  H.  cannot  be 
usefully  inserted.  There  can  be  no  generd 
practice  on  the  subject ;  and  we  do  not  think 
it  a  prudent  course  for  the  parties  interested 
to  moot  the  question  as  a  right.  It  most 
depend  on  the  practice  of  each  office,  and 
whatever  usually  prevails  must  be  supposed  u> 
be  known  when  the  clerk  takes  his  seat. 

M.  B.  S.  and  P.,  will  probably  think  thatthe 
subject  on  which  they  have  written  has  been 
snmciently  noticed  by  another  correspondent. 
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*  Qaod  magia  ad  nos 
Pertinet,  et  nesclre  malum  est,  agitamus.' 


HORAT. 


THE  LATE  Mr.  BELL's  SUGGES- 
TIONS RELATING  TO  THE  COURT 
OF  REVIEW.' 


Nothing  more  strongly  shews  the  advantages 
of  the  alteration  of  the  Law  relating  to  the 
Ck)maii88ioners  of  Bankrupts  than  the  few 
appeals  there  have  been  from  the  decision  of 
the  Commissioners.  It  is  understood  that  the 
Court  of  Review  has  not  sufficient  business  to 
employ  its  time,  and  it  therefore  deserves 
consideration  whether  it  may  not  be  made 
available  also  for  other  purposes,  either  of  its 
own  or  in  aid  of  the  Courts  of  Equity. 

It  does  not  appear  to  roe  expedient  to  give 
it  a  general  concurrent  Jurisdiction  with  the 
Courts  of  Chancery  and  Exchequer;  for  the 
objections  alleged  to  the  appointment  of  a 
Vice  Chancellor,  in  a  pamphlet  published  bv 
Sir  Samuel  BomUly,  in  the  year  1812,  (which 
I  think  experience  has  not  disproved,)  I  think 
apply  strongly  to  such  a  plan.  For  we  have 
now  four  Courts  of  Equity  sitting  daily,— the 
Master  of  the  Rolls  sitting  in  the  morning; 
and  it  is  clear  the  leading  counsel  cannot 
attend  two  Courts  with  convenience;  and  the 
Court  of  Review,  if  armed  with  concurrent 
jurisdiction,  roust  have  registrars  and  masters 
of  ite  own,  with  salaries  equivalent  to  those  of 
the  like  officers  in  Chancery,  if  they  are  not  to 
be  persons  less  capable  of  their  duties.  For  it 
will  be  difficult  to  form  them  out  of  the  pre. 
sent  officers  of  the  Court  of  Review,  if  they 
are  to  act  for  general  purposes. 

But  then  it  might  be  proper  to  consider  if 
some  of  the  subordinate  or  collateral  duties  of 
Ck>urt8  of  Equity  may  not  be  performed  by 
this  Court.  I  will  name  such  as  occur  to  me. 
Hiough  some  partial  remedies  have  been  pro- 

a  We  are  happy  in  being  enabled,  from  the 
MSS.  of  the  late  Mr.  Bell,  to  make  some 
selections  from  his  valuable  Suggestions  for 
Improving  the  Administration  of  Justice. 
These  Suggestions  bear  date  in  Jan.  1834.  Ed, 

Y9L.  XIV.— NO.  416. 


vided,  and  to  others  there  have  been  objec- 
tions, I  will  state  to  what  cases  I  should  wish 
principally  to  draw  attention.  Bills  for  dis- 
covery, commissions  to  examine  witnesses 
abroad,  and  for  injunctions  in  the  mean  time, 
when  I  first  entered  into  the  profession,  occu- 
pied much  of  the  time  of  the  Courts  of  Bquity. 
They  were  usually  filed  in  the  Court  of  Ex- 
cheauer,  on  account  of  some  facilities  in  ob- 
taining injunctions,  and  the  motions  and 
exceptions  to  which  they  gave  rise  occupied 
much  of  the  time  of  the  Court  on  days  of 
motions  and  exceptions,  and  of  the  sittings 
after  term,  as  well  as  part  of  the  time  of  the 
Court  of  Chaneery. 

I  believe  bills  of  diicwery  are  much  sel- 
domer  filed  than  they  were,  except  for  the 
production  of  papers,  or  in  special  cases,  or 
for  delay,  as  the  answers  could  seldom  or  ever 
be  read  at  law.  On  the  argument  of  some 
exceptions  before  Lord  Erskine,  when  Lord 
Chancellor,  his  Lordship  asked  me  if  ever  I 
had  obtained  an  answer  to  a  bill  of  discovery 
that  could  be  read  at  law.  I  replied,  I  only 
recollected  one.  His  Lordship  said  that  was 
oftener  than  he  had  any  knowledge  of.  I  told 
him  my  case  was  scarce  an  exception  to  his 
experience,  for  the  answer  denied  the  whole 
case  made  by  my  bill,— (I  believe  at  some  ex- 
pense of  consciwuce,) — but  being,  I  conceive, 
prepared  in  haste,  by  an  inexperienced  solici- 
tor, to  save  an  injunction,  and  probably  signed 
by  counsel  without  his  having  time  to  read  it, 
it  gave  us  a  better  defence,  though  on  a  very 
different  ground  to  that  meant  to  be  set  up. 
To  the  great  surprise  of  the  plaintiff*  at  law 
and  his  counsel,  we  obtained  a  verdict  against 
him,  on  reading  his  own  answer.  The  prin- 
cipal benefit  I  found  from  bills  of  discovery, 
besides  the  production  of  papers,  was,  that 
the  answer  sometimes  disclosed  facts  which 
led  us  to  useful  evidence,  and  that  it  generally 
obliged  the  defendant  to  state  the  real  case 
which  he  meant  to  rely  on,  in  order  to  guard 
against  the  effect  of  his  admissions,  and  pre- 
venting an  ingenious  counsel  at  nisiprius  from 
obtaining  a  verdict  on  grounds  no  one  had 
X 


Digitized  by 


Google 


314 


The  late  Mr,  BelVs  Suggestions  relating  to  the  Court  of  Review. 


come  to  tr}*;  but  my  experience  in  Courts  of 
Equity  has  rendered  me  decidedly  hostile  to 
allowing*  the  parties,  or  either  of  them,  to  be 
examined  at  nuipnus,  as  has  sometimes  been 
8U£rflrested. 

The  I  W.  4,  c.  22,  enables  ConrU  of  Law. 
in  many  cases,  to  ^rant  oommiisions  to  examine 
iffitnetses  abroad ;  and  before  that  act.  Courts 
of  Law  had,  in  many  cases,  found  means  to 
compel  parties  to  consent  to  their  issuing  such 
commissions,  .of  which  they  can  still  avail 
themselves  when  that  statate  does  not  apply ; 
so  that  I  believe  bills  for  such  purposes  are 
much  less  frequent  than  formerly.    1  believe 
the  jurisdiction  in  such  cases,  as  also  on  bills 
of  interpleader,  (but  which  the  I  &  2  W.  4, 
c.  58,  has  now  rendered  in  many  cases  un- 
necessary,) mig^ht  have  been  wholly  transferred 
to  the  Court  of  Review,  and  with  advantage  to 
the  suitor,  as  some  of  the  Judges  in  that  Court 
have,  been,  and  no  doubt  frequently  will  be, 
seFected  from  gentlemen  practising  w  Courts 
of  C^mnloM  Law*;  and  the  orders  in  such  cases 
irre  all  in  one  form,  to  that  ahy  officer  of  the 
Court  might  easily  learn  to  draw  them  up. 
But,  I  think,  it  would  have  been  necedsary  to 
give  a  power  of  appeal  to  the  Lord  Chancellor, 
esf^eciatly  in  ca^es  of  discovery  of  deeds,  on 
which  questions  of  nice  equity  sometimes  arise. 
It  has  been  the  fashion  very  much  to  abuse 
the  late  act  52  Geo.  3,  c.  101,  enabling  Courts 
of  Equity  in  certain  cases  of  chnritf/  to  J)roceed 
on  petition  ;  and  it  has  been  so  much  decried 
by  Lord  Eldon,  Lord  Redesdale,  and  Sir  Thos. 
Pliimer.  as  to  render  resort  to  it  in  many  cases 
imposailile,  in  others  toohazarduous  to  attempt. 
It  certainly  requires  amendment.     Real  ques- 
tions   of  disputed    title — that    ib,    questions 
whether  property  wis  subject  to  any  trust  for  a 
charity  or  not, — should  not  be  decided  upon 
petition ;  and  I  cannot  approve  of  the  clause 
limiting  appeals  as  In  that  act.    But  with  the 
hl.([hest  respect  for  such  authorities,  I  know  not 
a  more  useful  act  than  that,  properly  modified, 
would  have  been.    I  believe  much  of  the  abuse 
in  charities  arose  from  the  opinion  that  pre- 
vailed that  no  one  would  incur  the  hazard  and 
expense  of  a  Chancery  suit  to  correct  them  ; 
and  I  have  known  this  avowed  as  the  ground 
of  robbing  the  charity.    The  late  Sir  Anthony 
Uixn  and  myself,  when  Chancery  draughtsmen, 
felt  this  so  strongly,  and  that  the  expense  of 
prdcceding  by  information,  even  where  success- 
ful, where  the  costs  came  out  of  the  fund,  was 
often  the  ruin  of  small  charities,  that  when  Sir 
Arthur  Piggot  and  Sir  Samuel  Romilly  were 
attorney  and  solicitor  general,  we  had  resolved 
to  address  to  them  a  representation  on  the 
subject,  and  on  the  necessity  of  such  an  act ; 
but  TVhilst  we  were  considering  of  it,  in  order 
to  subifiit  the  form  of  an  act,  and  especially  to 
avoid  the  dbjection  of  deciding  titles  on  peti- 
tion, they  went  out  of  office,  and  we  therefore 
gave  up  the  plan.    The  bill  to  which  I  have 
alluded  above  was  afterwards  brought  in  by 
some  gentleman  not  conversant  with  CJhancery- 
practic6,who  requested,  and,  I  believe,  obtained 
the  aid  of  Sir  Samuel  Romilly  to  carry  it 
throu^sh ;  but  it  did  not  originate  with  hun ; 


and  as  he  only  adopted  the  plan  of  another^  it 
had  not  that  mature  consideration  I  know  he 
always  gave  to  any  measures  he  brought  in. 
It  was  left  open  to  the  objections  I  have  stated, 
or  he  might  reasonably  have  expected  that  it 
would  have  been  fairly  interpreted  for  the 
public  good,  and  the  like  construction  put 
upon  it  as  in  the  acts  providing  remedies  in 
cases  of  infant  trustees,  which  were  ixeld  to 
apply  only  to  cases  of  clear  trusts ;  and  that 
when  the  trust  was  clear,  and  the  only  question 
was  the  effect  of  the  declaration  ot  trust,  or 
whether  it  had  been  properly  observed,  the 
Court  would  have  looked  into  it.  If  the  power 
of  the  Courts  to  decide  on  petition  wafl  en- 
larged to  this  extent,  and  the  general  power 
of  appeal  given,  as  if  the  decree  had  been 
made  on  information,  I  think  most  cases  of 
charity  might  be  well  decided  on  petition, 
with  the  aid  of  references  to  the  Master  where 
required,  and  cases  of  charity  form  a  diatint-t 
branch  of  equity ;  and  as  a  wrong  decision  on 
one  of  those  cases  is  not  likely  to  affect  the 
general  principles  of  a  Court  of  Equity^  the 
petition  might  be  presented  to  the  Court  9f 
Review.  So  also  petitions  under  the  11  G.  4. 
&  1  W.  4.  c.  60,  amending  the  laws  as  to  the 
transfer  of  estates,  might,  I  conceive,  be  pre- 
sented to  the  Court  of  Review ;  as,  when  the 
facts  are  ascertained  by  a  Master's  report,  the^ 
seldom  involve  cases  of  difficulty.  But  In  thcke 
cases  sometimes  specific  decrees  and  references 
to  the  Master  would  be  necessary,  to  which  the 
present  officers  of  the  Court  of  Review  would 
scarcely  be  equal,  and  there  must  be  a  ptow^jr 
of  appeal  to  the  Lord  Chancellor. 

As  to  converting  the  Court  of  Review  into 
a  Court  for  deciding  matters  by  arl^itrathn» 
I  would  observe  that  soon  after  Lord  Eldon 
took  his  seat  as  Lord  Chancellor,  on  a  question 
as  to  the  costs  of  a  suit,  it  was  urged,  as  an  ar- 
gument on  behalf  of  one  party,  that  he  had, 
previous  to  the  commencement  of  the  suit* 
proposed  to  refer  the  matter  to  arbitration, 
which  the  other  party  had  refused,  and  it  was 
contended  that  he  should  not  therefore  be  al- 
lowed his  costs.  The  learned  Judge  asked  why 
he  was  placed  there  with  a  large  salary,  if  he 
was  to  punish  a  party  who  chose  to  apply  for 
his  decision — by  refusing  him  his  casta — ^rathei 
than  refer  to  arbitration?  and  the  argument 
was  never  urged  again.  I  was  therefore  much 
surprised  when  one  day  I  observed  a  naUce  in 
the  House  of  Lords,  (I  believe  by  Lord  Tenter* 
den)  of  his  intention  to  bring  in  a  bill,  amongst 
other  things,  to  authorize  Judges  to  compel 
parties  to  submit  to  arbitration  in  certain 
cases,  which  the  noble  Lord  appeared  to  ap. 
prove,  and  I  find  a  bill  was  printed  by  order  of 
the  House  of  Commons,  (which  I  suppose, 
therefore,  originated  there,)authoming  Judges 
in  any  action  depending,  if  the  matter  was  auch 
that  an  action  of  account  would  lie,  «r,ccRs« 
posed,  either  wholly  or  in  part,  of  pecuniary 
demands  or  payments  of  more  than  one  item 
of  each  side,  on  the  application  of  either  party 
to  refer  it  to  arbitration.  1  conceive  it  wjrs 
founded  npon  the  diffictdfy  which  ^e  Jffdges 
at  Common  Law  found  in  dealing  with  maCtera 
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of  account,  and  that  the  author  of  the  hill  took 
it  for  granted  there  was  no  other  remedy  in 
such  cases,  or  adopted  the  prevalent  opinion 
that  an  application  to  the  Court  of  Chancery 
^VB8  worse  than  none.    Now  as  one  principal 
object  'm  the  institution  of  govcmment,  is  to 
administer  justice  between  man  and  man,  it 
would  have  appeared  strange  that  the  legisla* 
ture  of  the  first  commercial  countrv  in  the 
world  had  declitred  its  inability  to  administer 
justice  in   matters  of  account,  except  by  a 
conpolsorvarbitFation*  if  either  party  required 
it,  and   that   without  uty  inquiry   whether 
the  defects  or  abuses  might    be  corrected. 
Had  the  bill  proceeded,  these  points  would 
hare  been  submitted  to  the  House  of  Com- 
mons, but  I  believe  it  was  dropt,  as  I  heard  no 
more  of  it.    It  is  not  here  the  place  to  enquire 
iato  the  mode  of  taking  accounts  in  Chancery, 
or  if  there  are  any  defects  therein,  and,  if 
there  are,  how  they  should  be  remedied ;  but 
I  diink  every  one  must  decidedly  object  to  a 
tribunal  for  compuitonf  arbitration ;  nor  do  I 
thiak  it  vrould  oe  aovisable  to  convert   the 
Court  of  Review  into  a  Court  to  which  parties 
by  consent  might  refer  matters  to  be  decided 
by  arbitration.    I  have  been  informed  by  soli- 
citors of  experience  that  in  matters  of  intestacy 
whereaccounts  were  to  be  taken,  they  have  found 
proceedings  before  arbitrators  more  expensive 
than  the  Masters'  offices  with  all  their  abuses, 
which,  it  is  hoped,  will  now  be  corrected  c  and 
Qoless  the  parties  and  their  witnesses  are  on 
the  spot  with  the  arbitrator,  it  is  evident  little 
idvantage  can  be  obtained   by   a  reference 
beyoad  that  by  regular  judicial  proceedings, 
sod  especially  as  in  matters  of  account,  the 
Judges  must  be  assisted  bv  the  subordinate 
officers ;  and  if  there  is  to  be  an  appeal  from 
Aem  to  tite  Judge,  he  must  have  before  him 
the  evidence  they  had,  and  we  then  get  back 
into  the  present  mode  of  proceeding  in  Equity. 
But  an  arbitration  is  conclusive ;  the  grounds  of 
the  arbitrator's  proceeding  are  unknown ;  and 
his  mistakes  cannot  be  corrected :  the  con- 
sequence is,  that  awards  are  seldon  satisfactory, 
sod  often  are  so  to  neither  party.    I  think 
therefore,  that  a  court  of  arbitration  would  be 
one  which  would  at  least  bring  the  administra- 
tion of  jasttce  into  disreouie.    I  have  known 
sn  able  Judge  like  Sir  Wm.  Grant,  often  send 
away  both  parties  contented  by  his  dear  reiu 
Bons  accompanied  with  no  doubts ;  but  I  selt 
doffi,  if  ever,  found  this  to  be  the  case  in  an 
award,  where  no  reasons  were  given.    Every 
facility  should  be  given  to  arbitration,  but 
there  should  be  no  compulsory  arbitration; 
tnd  where  the  parties  are  willing  to  arbitrate, 
tiiere  are  plenty  of  very  able  men  to  be  found 
who  are  willing  to  accept  such  arbitrations, 
and  can  "atteud  on  the  spot  where  the  witnesses 
reside,  or  where  the  place  should  be  seen,  and 
who  will  decide  the  matter  as  ably  and  with 
less  exnense  than  on  a  reference  to  a  Court, 
whilst  tte  Court  would  avoid  that  odium  which 
wodd  dways  attend  a  decision  on  a  com- 
pulsory srbitration. 

I  have  long  entertained  a  decided  opinion 
that  there  is  an  objection  to  our  mode  of  ml* 


miniiterinf  aaets,  which  the  Court  of  Review 
might  remove,  and  which  would  afford  it  suf- 
ficient employment.  For,  as  after  probate  oi 
a  will,  it  cannot  be  controverted  except  by 
appeal  in  the  Ecclesiastical  Court,  I  conceive 
in  a  suit  for  a  legacy,  there  can  only  be  these 
questions :— First,  does  the  will  contdn  suoh 
legacy  ?  Secondly,  is  the  plaintiff  the  person 
entitled  to  it,  either  as  answering  the  original 
description,  and  what  is  the  construction  of 
the  gift  by  the  removal  of  the  persons  pre- 
viously entitled  ?  Thirdly,  has  it  been  paid  ? 
and  Fourthly,  has  the  executor  assets  to  pay  it  ? 

As  far  as  the  matter  is  a  matter  of  construe^ 
tion  only,  it  depends  on  the  opinion  of  the 
Court  upon  the  interpretation  of  the  will ;  but 
as  far  as  it  depends  on  description,  it  is  a  mat- 
ter of  reference  to  a  master,  u  there  is  any  real 
question  on  it.  It  may  sometimes  happen 
that  the  question  of  construction  depends  on 
the  facts  ascertuned  by  the  referenoei  but 
when  they  are  ascertained,  it  is  a  qoestioii  for 
the  Court  whether  it  has  been  paid  or  not, 
and  this  is  seldom,  if  ever,  a  question  of  doubt. 
If  the  executor  does  not  ikdmit  assets,  there  is 
necessarily  a  reference  Co  a  master.  If  there- 
fore, a  legatee  were  allowed  to  call  on  an  exe- 
cutor, by  a  bill  to  shew  cause  why  he  did  not 
pay  a  logacv.  the  only  question  in  the  first  in- 
stance wotud  be,  whether  an  immediate  decree 
for  payment  of  it  should  be  made,  or  whether 
it  must  go  to  the  master  on  a  reference.  Where 
there  is  a  question  of  construction,  it  would  be 
decided  in  the  first  instance,  without  the  ex- 
pense of  a  suit,  which  prevents  poor  men 
claiming  small  legaoes,  and  often  burthens  the 
estate  with  heavy  expences  {  and  where  a  re- 
ference to  the  master  was  necessary,  the  ex« 
pence  of.  the  preliminary  proceeding  of  bill, 
answer,  and  setting  down  the  cause,  would  be 
averted.  As  to  the  expence  of  a  hraring  on  a 
bill  to  shew  cause,  it  might  sometimes  be 
necessary  to  support  the  bfll  bv  an  affidavit, 
shewing  that  the  claimant  w  is  the  person  des- 
cribed, or  the  eldest  son  of  ^.,  or  that  ^.  was 
dead,  on  whose  death  he  became  entitled,  or 
the  like. 

As  executors  cannot  tell  what  is  the  amount 
of  debts,  much  of  the  expense  of  an  account 
of  assets  might  often  be  spared,  if  the  master, 
after  the  end  of  a  year  from  the  death  of  the 
testator,  were  allowed  to  advertise  for  creditors ; 
and  if  the  payment  of  a  legacy  under  the 
decree  of  the  Court,  after  the  Master's  report 
of  no  debts  claimed,  should  be  held  food 
against  creditors  who  had  not  claimed.  If  this 
was  thought  too  great  a  change  to  be  made  in 
the^  first  instance,  the  jurisdicUon  might  be 
limited  to  those  cases  where  the  assets  were 
sworn  on  probate  to  be  under  a  certain  sum, 
(say  2000/.),  and  the  legacy  claimed  did  not 
exceed  another  sum,  (say  100/.).  But  I  think 
atill  further  imfjrovements  might  be  made  in 
the  administration  of  assets,  by  making  the 
account  rendei*ed  by  the  executor  to  the  Lency 
Duty  office,  prima /me  evidence  agmnst  him, 
if  the  amount  of  assets  were  sworn  to,  as  a  sche- 
dule to  his  answer  would  have  been.  This,  and 
an  advertiaenMiit  for  crediton^wcraM  often  nn« 
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der  nny  further  account  of  assets  unnecessary. 
I  had  spoken  to  my  friend  tlie  late  Mr.Campbell, 
the  al)le  and  upright  Controller  of  the  Legacy 
Duty  Office,  on  this  subject,  and  he  promised 
his  assistance  to  arrange  a  proper  plan  for 
this  purpose,  which  I  then  intended  to  submit 
to  the  Judges  in  Equity ;  but  his  illness  and 
dea^b  prevented  it. 

This  mode  of  proceeding  would  also  apply 
to  the  case  of  intestacy.  For  it  has  not  been 
usual,  since  I  was  at  the  bar,  for  a  person  who 
claimed  as  next  of  kin  of  the  intestate,  and 
filed  his  bill  for  the  distribution  of  his  property, 
to  prove  his  relationship  before  the  bearing ; 
but  it  was  a  matter  of  course  to  obtain  a  re- 
ference to  the  master,  to  ascertain  who  were 
the  next  of  kin  ;  and  if  the  master  reported  the 
plaintiff  to  be  one,  the  cause  was  set  down  for 
further  directions,  and  the  usual  account  of 
assets  directed.  Now  the  reference  as  to  who 
were  the  n^xt  of  kin,  might  as  well  be  obtained 
on  a  motion  against  the  administrator,  sup- 
ported by  affidavit,  which  would  be  some  secu- 
rity that  the  Court  was  not  directing  an  useless 
inquiry.  If  this  plan  were  adopted,  I  believe 
great  part  of  the  expence  of  suits  for  the  ad- 
ministration of  personal  estate  in  cases  of  wills 
and  intestacy  would  be  avoided,  and  as  the 
orders  in  these  cases  are  much  in  one  form, 
the  registrar  of  the  Court  of  Review  would 
eaitily  be  able  to  prepare  them,  which  would 
relieve  the  Registrars  in  Chancery  very  much, 
who,  I  fear,  will  now  be  overloaded  with  busi- 
neds,  as  the  number  of  their  clerks  are  dimi- 
nished ;  and  as  they  are  placed  on  certain 
salaries,  ihey  cannot  be  expected  to  work 
extra  hours.  The  references  might  be  made, 
as  before,  to  the  present  Masters  in  Chancery, 
on  whom  it  would  impose  no  new  burthen,  as 
the  references  are  only  those  now  made  to  them; 
and  if  concurrcntjurisdiction  only  were  given 
to  the  Court  of  Review,  in  suits  for  legacies 
under  a  certun  amount,  the  Court  of  Chancery 
would  be  eased  of  the^e  matters  of  course; 
whilst  on  any  point  of  difficulty,  recourse 
might  be  had  to  the  Lord  Chancellor,  or  any 
other  of  the  Chancery  Judges. 

But  I  think  a  still  further  use  might  be 
made  of  such  Court  of  reference.  If  an  ac- 
tion be  brought  against  an  executor  or  admi- 
nistrutor,  and  a  question  arises  whether  the 
assets  are  sufficient  or  not,  if  a  verdict  is 
found  for  the  plaintiff  on  the  original  merits, 
an  account  of  assets  cannot  be  taken  at  law ; 
and  if  an  account  is  necessary  to  be  taken,  it 
must  be  referred  to  arbitration,  unless  he  can 
catch  the  executor  or  administrator  in  some 
special  pleading  trap,  of  wMch  Mr.  Serjeant 
Williams*  notes  in  Saunders'  Reports  shew 
there  are  plenty,  which  often  work  great  in- 
justice to  an  honest  representative.  The  con- 
sequence is,  that  the  plaintiff  in  such  cases 
mostly  resorts  in  the  first  instance  to  equity. 
Here,  therefore,  would  be  ample  room  for  the 
interference  of  the  Court  of  Review.  It  might 
be  enacted,  that  in  all  cases  of  claims  against  ex- 
ecutors  or  administrators,  they  might  be  called 
on  by  a  rule  to  shew  cause  m  the  Court  of 
Review,  why  they  did  not  pay  the  demand  ;  and 


if  the  defendant  admitted  the  demand,  or  stated 
it  to  be  a  n^atter  of  account,  or  a  matter  merely 
to  be  verified  bv  producing  vouchers,  or  a 
mere  equitable  (femand,  but  did  not  admit  as- 
sets, the  Court  of  Review  might  refer  it  to  the 
master  to  ascertain  the  demand,  (if  it  could 
not  decide  on  it  itself  on  affidavit,)  to  take  an 
account  of  all  the  debts  of  the  deceased  in  the 
usual  form  of  a  decree  on  behalf  of  all  credi- 
tors, and  then,  if  the  demand  was  established, 
direct  an  account  of  assets ;  or  if  the  demand 
was  one  more  proper  to  be  tried  at  Uw,  might 
order  an  action  to  be  brought,  with  a  stay  of 
execution,  and  reserving  an  account  of  assets 
till  the  demand  was  established ;  or  in  cases 
of  equitable  demands  of  an  intricate  nature, 
not  mere  pecuniary  demands,  it  mi^bt  be  left 
to  the  option  of  the  claimant  to  apply  by  bill 
or  motion,  which  would  be  conaioered  in  the 
question  of  costs ;  or  the  claimant  mi^t  he 
allowed  to  bring  an  action,  if  the  deooand  was 
a  legal  one,  or  founded  only  on  vouchers, 
whilst  the  executor,  in  addition  to  his  plea  to 
the  merits,  might  be  allowed  to  enter  a  claim 
in  case  of  set-off,  and  the  plaintiffs  ought  to 
be  allowed  to  apply  to  the  Court  of  Review  for 
an  account  of  assets;  whilst,  on  the  other 
hand,  the  plaintiff  might  be  allowed  to  reply 
to  the  merits,  and  to  enter  a  claim  for  an  ac- 
count  in  case  of  success ;  and  in  all  these 
cases,  where  it  resulted  in  a  question  of  assets, 
I  think  a  plan  might  be  adopted  to  oiake  the 
amount  of  assets  in  the  Legacy  OfiSce  the  fotto- 
dation  of  the  account  of  assets  in  this  case  as 
in  that  of  legacies  I  think  the  adoption  of  a 
plan  of  this  Icind,  would  find  sufficient  occopa. 
tion  for  any  leisure  the  Court  of  Review  may 
have,  whilst  J  think  its  decisions  in  these  mat^ 
ters  would  not  be  likely  to  occasion  any  va- 
riance in  the  decisions  of  equity  as  administered 
in  different  courts,  an  appeal  being  giren  to 
the  Lord  Chancellor,  nor  would  require  new 
creation  of  officers,  the  reference  bemg  made 
to  Masters  in  Chancery. 

If,  however,  the  Court  of  Review  was  not 
then  fully  employed,  it  deserves  consideradon 
whether  some  matters  in  partnership  coold  not 
be  referred  to  them  ;  as  it  seems  to  have  been 
laid  down  by  Lord  Eldon,  and  I  understand  i^ 
now  taken  for  the  rule,  that  a  Court  of  Equity 
cannot  decree  partnership  accounts  to  be 
taken,  unless  it  decrees  a  aissolution  of  part- 
nership. I  never  understood  this  to  be  a  role 
in  equity  till  I  heard  it  laid  down  by  him, 
(though  I  do  not  recollect  a  case  upon  which 
be  acted  on  it)  nor  can  I  persuade  myself  such 
rule  can  be  adopted  without  occasioning  great 
injustice,  in  many  cases  which  should  be 
corrected,  and  for  which  some  remedy  ahoald 
be  provided  ;  and  such  I  believe  was  the  opinion 
of  many  of  the  leaders  of  the  Court  who  are 
now  gone.  But  this  subject,  and  what  rales 
should  be  laid  down  for  the  government  of  the 
Court  of  Review  in  such  cases,  requires  macli 
consideration ;  and  I  think  it  might  be  neces- 
sary  to  revise  the  mode  of  proceeding  in  the 
Master's  office  on  taking  accounts,  to  see  if  it 
is  not  capable  of  any  and  what  improvement  in 
complicated  cases.         ^  ^ 
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(Concluded /rom  p(//{e  274.) 

SPECIAL   STANDIVO   ORDERS. 


INCL08URE  BILLS. 

Tt>  be  pr<>ved  before  the  committee  on  tbc 
bill. 

I.  That  the  eommittee  to  whom  any  peti- 
tioB  or  bill  for  eaclosiD^  lands,  or  for  extin- 
^l8hin|r  any  right  of  common  thereon,  shall 
be  referred,  may  admit  proof  of  the  notices  re- 
quired by  the  standing  orders,  and  of  the  alle- 
^tions  in  the  preamble  of  such  bill,  by  affida- 
Tit  taken  and  authenticated,  according  to  the 
form  prescribed  in  the  schedule  to  the  general 
inclosure  act  41  G.  3,  c.  109 ;  unless  such 
committee  shall  otherwise  order. 

II.  That  in  all  bills  for  inclosing  commons 
or  waste  lands  provision  be  made  for  leaving  an 
open  space  sufficient  for  purposes  of  exercise 
and  recreation  of  the  neighbouring  population ; 
and  that  in  any  case  where  such  provbion  is 
not  made  in  tne  bill, .  the  committee  on  the 
same  be  required  specially  to  report  to  the 
house  the  reasons  for  not  complying  with  such 
order. 

III.  That  in  all  bills  for  inclosing  knds»  the 
nameff  of  the  commissioners  proposed  to  be 
appointed,  and  the  compensation  mtended  for 
the  lord  of  the  manor,  and  the  owners  of 
tithes,  in  lieu  of  their  respective  rights,  and 
also  the  compensation  intended  to  be  made  for 
tile  enfranchisement  of  copyholds,  where  any 
bargains  or  agreements  have  been  made  for 
such  compensations,  be  inserted  iu  the  copy 
of  the  bill  presented  to  the  house:  and  that 
all  copies  of  such  bills,  whether  printed  or 
written,  which  shall  be  sent  to  any  of  the  per- 
sons interested  in  the  said  manor,  tithes, 
lands  or  commons,  for  their  consent,  do  con- 
tain the  names  of  such  proposed  commission- 
ers, and  also  the  compensations  so  bargained 
or  agreed  for. 

Iv.  That  no  person  shall  be  named  in  any 
such  bills,  as  a  commissioner,  umpire,  surveyor 
or  valuer,  who  shall  be  interested  in  the  indo- 
sure  to  be  made  by  virtue  of  such  bill ;  or 
the  agent  ordinarily  intrusted  with  the  care, 
soperintendance,  or  management  of  the  estate 
of  anyperson  so  interested. 

V.  lliat  in  all  biUs  for  inclosing,  draining 
or  improving  lands,  which  shall  be  presented 
to  the  house,  there  be  inserted  a  clause,  provid- 
ing what  sum  of  moiley  in  the  whole,  or  by  the 
day,  shall  be  paid  to  each  of  the  commissioners 
to  be  appointed  by  such  bill,  in  satisfiMStion  of 
the  expense  and  trouble  which  he  shall  incur 
in  the  execution  of  the  powers  thereby  given, 
and  that  there  be  also  inserted  in  such  bill  a 
clause  providing  that  the  account  of  such  com- 
missioner or  commissioners,  containing  a  true 
statement  of  all  sums  by  him  or  them  received 
and  expended  or  due  to  him  or  them  for  their 
own  trouble  or  expenses,  shall,  at  least  once 
In  every  year  from  the  date  of  the  passing  of 
such  act  till  such  accounts  shall  be  tinaiJy 


allowed,  together  with  the  vouchers  relating 
to  the  same,  be  examined  by  some  person  or 
persons  to  be  appointed  by  such  bill,  and  the 
balance  by  him  or  them  stated  in  the  book 
of  accounts  required  to  be  kept  in  the  office 
of  the  clerk  ot  such  commissioners ;  and  that 
no  charge  or  item  in  such  accounts  shall  be 
binding  on  the  parties  concerned,  or  be  valid 
in  law,  unless  the  same  shall  be  duly  allowed 
by  such  person  or  persons. 


Bills /or  making  Turnpike  Roads  in  Ireland 
only. 

To  be  proved  before  the  committee  on  the 
bill. 

Tliat  in  all  bills  for  making  a  turnpike  road  or 
for  the  continuing  or  amending  any  act  of  par- 
liament passed  for  that  purpose,  or  for  the  in- 
crease or  alteration  of  the  existing  toUs,  rates 
or  duties  upon  any  such  road,  or  for  widening 
or  diverting  any  such  road,  a  clause  be  inserted 
to  prevent  any  person  who  shall  be  nominated 
a  commissioner,  from  acting  or  voting  in  the 
business  of  the  said  turnpike,  unless  he  shall 
be  possessed  of  an  estate  in  land,  or  a  perso- 
nal estate  to  such  certain  value  as  shall  be  spe- 
cified in  such  bills ;  and  that  such  qualification 
be  extended  to  the  heirs  apnarent  of  persons 
possessed  of  an  estate  in  lana  to  a  certiun  value 
to  be  specified. 

Bills  for  making,  varying,  extending  or  en- 
largtnr  navigaOle  Canals  and  Rivers, 
tupplytng  iotens  with  water,  and  reservoirs. 

To  be  proved  before  the  committee  on  pe- 
titions. 

I.  That  in  order  to  give  notice  to  the  owners 
or  proprietors  of  all  orooks  or  streams,  the 
waters  which  may  in  any  degree  be  taken  for 
the  use  of  such  intendea  cut.  canal,  reservoir, 
aqueduct  or  navigation,  in  all  cases  where  it  is 
proposed  to  divert  into  any  such  intended  cut, 
canal,  reservoir,  aoueduct,  or  navigation,  or 
into  any  such  intended  variation,  extension  or 
enlargement,  any  water  from  any  existing  cut, 
canal,  reservoir,  aqueduct,  or  navigation,  whe- 
ther directly  or  derivatively,  and  whether  under 
any  agreement  with  the  proprietors  thereof 
or  otherwise,  the  notices  shall  contun  the 
names  of  every  such  existing  cut,  canal,  reser- 
voir, aqueduct  and  navigation,  the  waters  sup- 
plying which  by  virtue  of  an  act  of  parliament 
wul  either  directly  or  derivatively,  flow  or  pro- 
ceed into  any  such  cut,  canal,  reservoir,  aque- 
duct, or  navigation  so  intended  to  be  made. 

II.  That  the  plan  shall  also  describe  the 
brooks  and  streams  to  be  directly  diverted  into 
such  intended  cut,  canal,  reservoir,  aqueduct 
or  navigation,  or  into  such  variation,  extension 
or  enlargement  for  supplying  the  same  with 
water ;  and  the  section  shall  specify  the  levels 
of  both  banks,  of  such  cut,  canal,  reservoir, 
acqueduct,  or  navigation,  and  describe  the 
same  bv  feet  and  inches. 
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BILLS  FOR  MAKIKG  RAILWAYS. 


To  be  proved  before  committee  on  petition, 

I. — ^That  the  line  of  the  nulway  marked 
upon  the  section  shall  correspond  with  the 
upper  surface  of  the  rails.  (See  line  S.  S , 
%2.) 

II. — ^That  a  vertical  measure  from  the  datum 
line  to  the  line  of  the  railway  shall  be  marked 
in  feet  and  inches  at  each  change  of  the  gra- 
dient or  inclination  (jiee  £.  F.,  Fig.  2)»  and 
that  the  proportion  or  rate  of  inclination  be- 
tween each  such  change  shall  also  be  marked. 
(iSer^G.  G.inFig.2.) 

III. — ^That  the  height  of  the  railwav  over  or 
imder  the  surface  of  ererv  turnpike  road, 
public  carriage  road,  navigable  river,  canal  or 
railway,  or  junction  with  a  railwav,  shall  be 
marked  in  figures  at  every  crossmg  thereof 
Ueel.  1. 1.,  F?g.  2) ;  and  if  there  shall  be  no 
such  crossing  in  every  half  mile,  then  the 
height  over  or  under  the  surface  of  the  ground 
shtdl  be  marked  once  in  that  space  {see  O.  O. 
O.,  Fig.  2);  and  if  any  alteration  in  the  pre- 
sent level  or  rate  of  inclination  of  any  turn- 
pike road,  carriage  road  or  railway,  be  inten- 
ded, then  the  same  shall  be  stated  on  the  said 
section.    (^^^P.  Fig.  2.) 

IV. — ^That  where  tunnelling  as  a  substitute 
for  open  cutting,  or  arching  as  a  substitute  for 
solid  embankment,  is  intended,  the  same  shall 
be  marked  both  on  the  plan  and  section.  {See 
Q.  R.,  Figs.  1  and  2.) 

V. — ^That  parties  denring  to  make  any  al- 
teration in  the  line  of  any  railway,  the  plans 
for  which  shall  have  been  deposited,  ana  the 
notices  for  which  shall  have  been  given  as  be- 
fore mentioned,  shall  be  permitted  so  to  do, 
provided  no  one  deviation  shall  exceed  one 
mile  in  length,  and  provided  a  plan  and  sec- 
tion, as  be&re  described,  of  such  alteration, 
together  with  a  book  of  reference  thereto, 
shall  be  deposited  with  the  clerk  of  the  peace 
of  every  countv,  riding  or  division  in  England 
or  Ireland,  ana  in  the  office  of  the  principal 
sheriff- clerk  of  every  county  in  Scotland,  in 
which  such  alteration  is  proposed  to  be  made, 
and  a  plan  and  section  so  far  as  relates  to  each 
parish,  to|(ether  with  a  book  of  reference 
thereto,  with  the  parish  clerks  ot  each  such 
parish  in  England,  the  schoolmaster  of  each 
such  parish  in  Scotland,  (or  in  royal  burghs 
with  the  town  clerk,)  and  the  postmaster  of 
the  post-town  in  or  nearest  to  each  such  parish 
in  Ireland  in  which  such  alteration  is  intended 
to  be  made,  on  or  before  the  30th  day  of  No- 
vember, in  the  vear  immediately  preceding 
that  la  which  sucn  application  is  intended  to 
be  made,  and  that  the  intention  to  make  such 
alteration  shall  be  published  in  manner  before 
directed,  in  three  successive  weeks  in  the 
months  of  October  and  November,  or  either 
of  tjiem,  and  that  personal  application  shall 
be  made  to  the  owners  or  reputed  owners, 
lessees  or  reputed  lessees,  or  in  their  absence 
from  the  United  Kingdom  to  thekr  affents 
respectively,  and  to  the  occupiers  of  lands 
through  wnich  any  such  alteration  is  proposed 
to  be  made. 


VL^That  parties  desiring  to  make  tn  appli- 
cation for  a  bill  to  vary,  extend  or  enlarge  any 
line  of  railway,  for  making  which  an  act  of 
parliament  shall  have  been  passed,  shall  be 
permitted  so  to  do,  provided  that  no  one  de- 
viation shall  exceed  one  mile  in  length,  and 
provided  a  plan  and  section,  as  before  descri- 
bed, of  such  variation,  extension  or  enlarge- 
ment, together  with  a  book  of  reference  there- 
to, shall  be  deposited  trith  the  derk  of  the 
peace  of  every  county,  riding  o«  division  ki 
England  or  Ireland,  and  in  the  office  of  the 
principal  sheriff-clerk  of  every  county  in  Sco^ 
land,  in  or  throu^  which  such  variatioiOft 
extension  or  enlargement  is  proposed  to  be 
made,  and  a  plan  and  section,  as  before  de- 
scribed, so  far  as  rdates  to  each  perish,  to- 
gether with  a  book  of  reference  thereto,  wkh 
the  parish  clerks  of  each  such  parish  in  En- 
gland, the  schoolmaster  of  each  such  pariah 
m  Scotland,  (or  in  royal  burghs  with  the  town 
clerk,)  and  the  post-master  of  the  post4own 
in  or  nearest  to  each  such  parish  in  irelaB4  m 
which  sudi  variation,  extension  or  ealatge- 
ment  is  intended  to  be  made,  on  or  before  ^ 
dOth  day  of  November,  in  the  year  imine- 
diatelv  preceding  that  in  which  such  appUca- 
tion  IS  intended  to  be  made,  and  that  te 
intention  to  make  the  application  for  such 
variation,  extension  or  enlargement  shall  be 
advertised  in  manner  next  betbre  direeled,  in 
October  and  November ;  and  that  on  or  befcHre 
31  St  December  immediately  preceding  msk  ap- 
plication to  parliament,  personal  apnlicnlion 
shall  be  made  to  the  owners  or  reputed  owners. 
lessees  or  reputed  lessees,  or  in  their  ahs^ce 
from  the  United  Kingdom  to  th^  iffeala  re- 
spectively, and  to  the  occupiers  of  the  lands 
through  which  any  such  variation,  exteafton  or 
enlargement  is  proposed  to  be  made^ 

Vll.— ThatpartiesdesiringtorenewtnyappB* 
caition  to  parlument  in  respeet  of  any  ndlway, 
the  plans  for  which  shall  have  been  deposited* 
and  the  notiees  for  which  shall  have  beeo  given, 
as  directed  by  the  standing  orders  in  fofce  m  the 
time  of  such  deposit,  shall  be  permitted  so  to 
do,  prorided  that  no  one  deviation  shall  ex- 
ceea  one  mile  in  length,  and  [Hrovided  a  plan 
and  section,  as  betore  described,  of  such 
railway,  together  with  a  book  of  reference 
thereto,  shidl  be  d^onted  with  the  clerk  oC 
the  peace  of  every  county,  riding  er  divisimi 
in  England  or  Ireland,  and  in  the  office  of  the 
principal  sheriff^derk  of  every  county  in 
Scotland,  in  or  tihroagh  which  such  railway  is 
proposed  to  be  made;  and  a  plan  and  sectioa, 
as  before  described,  so  far  as  relates  to  each 
parish,  together  with  a  book  of  referenoe 
thereto,  with  the  parish  clerks  of  each  such 
parish  in  England,  tiie  schoolmaster  of  es^ 
such  parish  in  Scotland,  (or  in  royal  Hucf  hs 
widi  the  town  derk.)  and  the  poslaaastcr  of 
the  post-town  in  or  nearest  to  each  such  parish 
in  Ireland  throegh  whidi  such  railway  is 
proposed  to  be  made,  en  er  before  the  aOth 
day  of  November,  in  the  year  kmaediste^ 
preceding  that  in  which  such  aMttM^a  >• 
intended  to  be  made,  and  that  w  imentioa 
to  make  such  appHcatiDn^stt  be  jidveriffcd 
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in  manner  next  before  directed,  in  October 
and  November ;  and  that  personal  application 
s&ail  be  made  to  the  owners  or  reputed  owners, 
lessees  or  reputed  lessees,  or  in  their  absence 
frond  the  United  Kingdom  to  their  agents  res- 
pecthrely,  and  to  the  occupiers  of  the  lands 
through' which  any  such  railway  is  proposed  to 
be  made. 

To  kepnmed  be/ore  the  committee  on  the  bill, 
who  are  directed  to  report  speoiatty  there- 


t.-^That  no  such  company  shall  be  autho- 
rized to  raise,  by  loan  or  mortgage,  a  larger 
sum  than  one-third  of  their  capital ;  and  that, 
until  fifty  per  cent,  on  the  whole  of  the 
capital  shall  nave  been  paid  up,  it  shall  not  be 
in  the  power  of  the  company  to  raise  any 
money  by  loan  or  mortgage. 

2.— Tliat  no  railway  wnereon  carriages  are 
propelled  by  steam  shall  be  made  across  any 
turnpike  road  or  other  public  carriageway  on 
the  level,  unless  the  committee  on  the  bill 
report  that  such  a  restriction  ought  not  to  be 
enforced,  with  the  reasons  and  facts  upon 
which  their  opinion  is  founded. 

3. — ^As  to  the  proposed  capital  of  the  com- 
pany formed  for  the  execution  of  the  project, 
and' the  amount  of  anv  loans  which  they  may 
be  empowered  to  raise  by  the  bill ;  the  amount 
of  shares  subscribed  tor,  and  the  deposits 
paid  thereon,  the  names  and  places  of  resi- 
dence  of  the  directors  or  provisional  com- 
mittee, with  the  amount  of  shares  taken  by 
each ;  the  number  of  shareholders  who  may 
be  considered  as  having  a  local  interest  in  the 
line,  and  the  amount  of  capital  subscribed  for 
by  them,  and  the  number  of  other  parties,  and 
the  capital  taken  by  them ;  a  statement  of  the 
number  of  shareholders  subscribing  for  2,000/. 
and  nmvards,  with  their  names  and  residences, 
and  tne  amount  for  which  they  have  sub- 
scribed. 

4. — ^The  sufficienor  or  insufficiency  for  agri- 
coltttral,  commercial,  manufacturing  or  other 
puTpOBes,  of  the  present  means  of  conveyance, 
and  of  communication  between  the  proposed 
termini^  stating  the  present  amount  of  traffic 
by  land  or  water,  the  average  charges  made 
for  passengers  and  goods,  and  time  occupied. 

5.— The  number  of  passengers,  and  the 
weight  and  description  of  the  goods  expected 
upon  the  proposed  railway. 

6. — The  amount  of  income  expected  to  arise 
from  the  conveyance  of  passengers  and  goods, 
and  in  what  proportion ;  stating  also  generally 
the  description  of  goods  from  wmch  the  largest 
revenue  is  anticipated. 

7. — ^Whether  the  proposed  railway  be  a 
complete  and  integral  line  between  the  termini 
specified,  or  a  part  of  a  more  extended  plan 
now  in  contemplation,  and  likely  to  be  here- 
afler  submitted  to  Parliament,  and  to  what 
extent  the  calculations  of  remuneration  depend 
on  such  contemplated  extension  of  the  line. 

8. — ^Whether  any,  and  what,  competing  lines 
of  railwiiy  there  are  existing,  andwnether  any, 
and  wtiat,  are  in  progress  or  contemplation, 
and  to  state,  so  fla*  as  circumstances  will  per- 


mit, in  what  respects  the  proposed  line  is 
superior  or  infenor  to  the  other  lines,  but 
that  no  line  of  railway  shall  be  deemed  a 
competing  line  in  contemplation,  unless  the 
plan,  section  and  book  of  reference  for  the 
same  shall  have  been  deposited  with  the  clerks 
of  the  peace  and  in  the  private  bill  office  res- 
pectively, as  required  by  the  standing  orders. 

9.-1)0  state  what  planes  on  the  riulway  are 
proposed  to  be  worked,  either  by  assistant 
engines,  stationary  or  locomotive,  with  the 
respective  lengths  and  inclinations  of  such 
planes. 

10.— To  advert  to  any  peculiar  engineering 
difficulties  in  the  proposed  line,  and  to  report 
the  manner  in  which  it  is  intended  they  should 
be  overcome. 

11.— To  state  the  length,  breadth  and 
height,  and  means  of  ventilation,  of  any  pro- 
posed tunnels,  and  whether  the  strata  through 
which  they  are  to  pass  are  favourable  or  other* 
wise. 

12. — ^To  state  whether  in  the  lines  proposed 
the  gradients  and  curves  are  generally  favour- 
able or  otherwise,  and  the  steepest  gradient, 
exclusive  of  the  inclined  planes  above  referred 
to,  and  the  smallest  radius  of  a  curve. 

13.  To  state  the  length  of  the  mean  line  of 
the  proposed  railway,  and  of  its  branches  re- 
spectively. 

14.  To  state  generally  the  fitness,  in  an 
engineering  point  of  view,  of  the  projected  line 
of  railway. 

15.  If  It  be  intended  that  the  railway  should 
pass  on  a  level  any  turnpike  road  or  highway, 
to  call  the  particular  attention  of  the  house  to 
that  circumstance. 

16.  To  state  the  amount  of  the  estimates  of 
the  costs  or  other  expences  to  be  incurred  up 
to  the  time  of  the  completion  of  the  railway, 
and  whether  they  appear  to  be  supported  by 
evidence,  and  to  be  fully  adequate  for  that  pur- 
pose. 

1 7.  To  state  what  is  the  estimated  charge  of 
the  annual  expenses  of  the  railway  when  Com- 
pleted, and  how  far  the  calculations  on  which 
the  charge  is  estimated,  have  been  sufficiently 
proved. 

18.  Whether  the  calculations  proved  in  evi- 
dence before  the  committee,  have  satisfactorily 
established  that  the  revenue  is  likely  to  be 
sufficient  to  support  the  annual  charges  of  the 
maintenance  of  the  railway,  and  still  allow  a 
profit  to  the  projectors. 

19.  The  number  of  assents,  dissents,  and 
neuters  upon  tfie  line,  and  the  length  and  a- 
mount  of  property  belonging  to  each  class 
traversed  by  the  said  railway,  distinguishing 
owners  from  occupiers ;  and  in  the  case  of  any 
bill  to  vary  the  original  line,  stating  the  above 
particulars  with  reference  to  such  parlies  only 
as  may  be  affected  by  the  proposed  deviation. 

20.  To  state  the  name  or  names  of  the  en- 
gineers examined  in  support  of  the  bill,  and 
of  those,  if  any,  examined  in  opposition  to 
it. 

21.  To  state  the  main  allegation  of  anype- 
tition  or  petitions  which  may  nave  been  reftr- 
red  to  the  committee  in  opposilion  to  Uic  t)re^ 
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amble  of  the  bill,  or  to  any  of  its  clauses  4  and 
whether  the  allegations  have  been  considered 
by  the  committee,  and  if  not  considered,  the 
cause  of  their  not  having  been  so. 

22.  To  state,  in  addition,  any  circumstances 
which,  in  the  opinion  of  the  committee,  it  is 
desirable  the  house  should  be  informed  of. 

II.- 


-That  in  all  such  bills  there  be  inserted 
the  following  clauses. 

1.  And  be  it  further  enacted,  that  it  shall 
Dot  be  lawful  for  the  said  company  to  proceed 
in  the  execution  of  the  siud  railway  herein  be- 
fore authorised  to  be  made,  unless  the  said 
company  shall  have,  previously  to  the  com- 
mencement of  such  work,  deposited  with  the 
clerk  of  the  peace  of  the  several  counties  in 
England  or  Ireland,  and  in  the  office  of  the 
principal  sheriff-clerk  in  every  county  in  i^cot- 
land,  m  or  through  which  the  sud  railway 
hereby  authorised  to  be  made  u  intended  to 
Das8,  a  plan  and  section  of  all  such  alterations 
from  the  original  plan  and  section  as  shall  hav« 
been  approved  of  by  parliament,  on  the  same 
scale  and  containing  the  same  particulars  as 
the  ori^al  plan  and  section  of  the  railway ; 
«nd  also  with  the  clerks  of  the  several  parishes 
in  England,  the  schoolmasters  of  the  several 
parishes  in  Scotiand,  or  in  royal  burghs  with 
the  town  derk,  and  the  post  matters  of  the 
post  towns  in  or  nearest  to  such  parishes  in 
Ireland  in  or  through  which  such  alterations 
shall  have  been  autiiorised  to  be  made,  copies 
or  extracts  of  or  from  such  plans  and  sections 
as  shall  relate  to  such  parishes  respectively ; 
and  all  persons  interested  shall  have  libertv  to 
inspect  and  make  extracts  from  or  copies  of  the 
said  plans  and  sections,  or  extracts  or  copies 
thereof,  paving  to  the  officer  having  the  cus- 
tody of  sucn  plan  and  section,  or  of  such  ex- 
tract or  copy,  the  sum  of  one  shilling  for  every 
such  inspection,  and  after  the  rate  of  sixpence 
for  every  one  hundred  words  copied  there- 
from. 

2.  And  be  it  further  enacted,  that  in  making 
the  said  n^ilway  it  shall  not  be  law^l  for  the 
siud  company  to  deviate  from  the  levels  of  the 
said  railway  as  referred  to  the  common  datum 
line  described  on  the  section  so  approved  of  by 
parliament,  and  as  marked  on  the  same,  to  any 
extent  exceeding  in  any  place  five  feet  or  in 
passing  through  towns  two  feet,  without  the 
consent  of  the  owners,  lessees,  and  occupiers  of 
the  land  in,  through  or  over  which  such  devia- 
tion  is  intended  to  be  made ;  or  in  case  any 
street  or  public  carriage  road  shall  be  affected 
by  such  deviation,  then  the  same  shall  not  be 
made  without  the  consent  of  the  trustees  or 
commissioners,  or,  if  there  be  no  such  trustees 
or  commissioners,  without  the  consent  of  two 
or  more  justices  of  the  peace  in  petty  sessions 
assembled  for  that  purpose,  and  acting  for  the 
district  in  which  such  street  or  public  carriage 
road  may  be  situate,  or  without  the  consent  of 
the  commissioners  for  any  public  sewers,  or 
the  proprietors  of  any  canal  or  navigation  af- 
fected 1)y  such  deviation ;  and  that  no  increase 
in   the  inclination  or  gradients  of  the  siud 


be  made  in  any  place  to  an  extent  exceed^n^ 
the  rate  of  three  teet  per  mile :  and  where  in 
any  place  it  is  intended  to  carry  the  railway  on 
an  arch  or  arches,  as  marked  on  the  said  plan 
or  section,  the  same  shall  be  made  accordingly 
and  where  a  tunnel  is  marked  on  the  said  plan 
or  section  as  intended  to  be  made  at  any 
place,  the  same  shall  be  made  accordingly, 
unless  the  owners,  lessees,  and  occupiers  of 
the  land  in  or  through  wldch  such  tunnel  is 
intended  to  be  made  shall  consent  that  the 
same  shall  not  be  so  made ;  provided  neverthe- 
less, that  it  shall  be  lawful  for  the  said  compa- 
ny, with  such  consent  as  aforesaid,  and  not 
othenvise,  to  make  a  tunnel  or  an  arch  or  arches 
as  aforesaid  not  marked  on  the  said  plan  or 
section,  so  that  no  such  tunnel  shall  be  of 
greater  length  than  two  hundred  yards,  and 
that  no  two  tunnels  be  at  least  distant  from  each 
other[more]  than  one  hundred  yards  measured 
on  the  line  of  the  nulway :  provided  tlwHjs, 
that  notice  of  everj  pett^  sessions  to  be  holden 
for  the  purpose  of^  ootaining  such  consent  as 
aforesaid  shall,  fourteen  days  previous  to  the 
holding  of  such  petty  sessions,  be  given  in  some 
newspaper  circiiuating  in  tiie  county,  and  also 
to  be  affixed  upon  the  church  door  of  the  parish 
in  which  such  deviation  or  alteration  la  mten- 
ded  to  be  made,  or,  if  there  be  no  church, 
some  other  place  to  which  notices  are  usually 
fixed;  and  provided  also,  that  foi  the  pur- 
pose of  consenting  to  any  such  deviation  from 
the  said  sections,  and  to  any  tunnelling  or  arch- 
mg  as  aforesaid,  the  word  ''  owners"  shall  be 
deemed  and  taken  to  mean  such  persons  as  are 
herein  capacitated  to  agree  for  the  sale  of  and  to 
convey  land  for  the  making  of  the  sud  railwav, 
and  the  consent  of  such  persons,  with  or  with- 
out the  consent  of  any  other  persons  interested 
as  owners  in  the  said  lands,  shall  be  deemed 
and  taken  to  be  sufficient  for  such  purposes. 

3.  And  be  it  further  enacted,  that  it  shall  not 
be  lawful  to  diminish  the  radius  of  any  curve 
as  described  on  the  plan  deposited  with  the 
clerk  of  the  peace,  or  principal  sheriff-clerk, 
unless  such  radius  exceed  one  mile,  nor  to  di- 
minish it  in  any  such  case  so  that  it  shall  be- 
come less  than  one  mUe,  nor  to  diminish  any 
greater  radius  by  any  more  than  a  quarter  of  a 
mUe,  unless  where  it  exceeds  two  miles,  or  by 
more  than  half  a  mile,  unless  where  it  exceeds 
three  miles  on  the  said  plan. 

III.  That  the  house  will  not  proceed  with  the 
further  consideration  of  report  of  any  such 
bill,  until  it  has  received  from  the  committee 
specific  replies  in  answer  to  each  of  the  ques- 
tions contained  in  the  foregoing  resolutions. 

IV.  That  in  order  to  afford  time  for  the 

E roper  discussion  of  the  reports  on  railway 
ills,  this  house  will  upon  every  Tuesday  pro- 
ceed in  the  first  place  to  the  consideration  of 
reports  on  such  bills. 


m   tue  mcimauon  or  graaienis  01  ine  saia   any  sucn  niu,  upon  tne  report  inereor,  eo  ac- 
railway,  as  denoted  by  the  said  section,  shall  [  quaint  the  house  that  the    bill  contains  no 


Bills /or  maintaining',  lodging  or  empioping 
the  Poor. 

That  the  chairman  of  the  committee,  upon 
any  such  bill,  upon  the  report  thereof,  do  ac- 
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clause  or  clauses  whereby  the  general  law  of 
seCtleiiient  of  the  poor  shall  be  departed  from 
or  any  power  of  corporal  punishment  given 
to  any  persons  employed  in  the  management 
of  the  poor. 

Bills /or  confirming  or  prolonging  the  term 
^LETTKns  Patent. 

Further  order  to  be  proved  before  the  com- 
mittee on  the  petition. 

That  each  notice  shall  have  prefixed  to  it  in 
capital  letters  the  name  by  which  the  invention 
is  usually  distinguished,  and  shall  contain  a 
distinct  description  of  the  invention  for  which 
such  letters  patent  have  been  obtained,  and 
also  an  account  of  the  term  of  their  dura- 
tion. 

To  be  proved  before  the  committee  on  the 
biU. 

That  when  any  bill  shall  be  brought  into  the 
house,  for  confirmiug  of  letters  patent,  there 
be  a  true  copy  of  such  letters  patent  annexed 
to  the  bill. 


BILLS  OF  DIVORCE. 

That  before  any  bill  of  divorce  for  adultery 
do  pass  this  house,  evidence  be  given  before 
the  committee  to  whom  the  said  bill  shall  be 
committed  that  an  action  for  damages  has  been 
brought  in  one  of  her  Majesty's  Courts  of  Re- 
cord at  Westminster,  or  in  any  one  of  her 
Majesty's  Courts  of  Record  in  Dublin,  agdnst 
the  persons  supposed  to  have  been  guilty  of 
adulteiy,  and  judgment  for  the  plaintiff  nad 
thereupon ;  or  sufficient  cause  be  shown  to 
the  said  committee  why  such  action  was  not 
brought,  or  such  judgment  was  not  obtained. 


PRIVATE  BILL  OFFICE. 

1.  That  a  book,  to  be  called  "  The  Private 
BiU  Redster,"  be  kept  in  a  room,  to  be  called 
**  The  Private  Bill  Office,"  in  which  book  shall 
be  entered,  by  the  clerks  to  be  appointed  for 
the  business  of  that  office,  the  name,  descrip- 
tion, and  place  of  residence  of  the  parliamen- 
tary agent  in  town,  and  of  the  agent  in  the 
country,  if  any,  soliciting  the  bill ;  and  all  the 
proceedings  from  the  petition  to  the  passing  of 
th«  bill : — Such  entry  to  specify,  briefly,  each 
day's  proceeding  in  the  house,  or  in  any  com- 
mittee to  which  the  bill  or  petition  may  be  re- 
ferred ;  the  day  and  hour  on  which  such  com- 
mittee is  appointed  to  sit ;  the  day  and  hour  to 
which  such  committee  may  be  aajourned,  and 
the  name  of  the  committee  clerk.  Such  book 
to  be  opened  to  public  inspection  daily,  in  the 
said  office,  between  the  hours  of  eleven  and 
six. 

2.  That  all  plans,  sections,  books  of  refer- 
ence, Usts  of  owners  and  occupiers,  estimates 
and  copies  of  the  subscriotion  contracts  requi- 
red by  the  standing  orders  of  the  house,  be 
lodged  in  the  private  bill  office  ;  and  that  the 
receipt  thereof  be  acknowledged  accordingly, 
by  one  of  the  clerks  uf  the  said  office,  upon 


the  said  documents,  and  upon  the  petition, 
before  it  is  presented. 

3.  That  all  notices  required  to  be  given  in 
the  private  bill  office,  be  delivered  in  the  said 
office  before  six  of  the  clock  in  the  evening. 

4.  That  every  private  bill,  after  it  has  been 
read  the  first  time,  and  the  title  copied  and  ex- 
amined for  the  votes,  be  in  the  custody  of  the 
clerks  of  the  private  bill  office,  until  laid  upon 
the  table  for  the  second  reading ;  and  when 
committed,  be;  taken  b^  the  proper  committee 
clerk  into  his  charge,  till  reported. 

5.  That  after  each  private  bill  has  been  read 
the  first  time,  its  name  or  short  title  shall  be 
copied  by  the  clerks  of  the  private  bill  office, 
from  the'  clerk's  minute  book  of  the  day,  into 
a  separate  book,  to  be  called  "  The  Examina- 
tion Book  " — wherein  shall  be  noted  the  num- 
ber of  such  bUl,  according  to  the  priority  of  its 
being  read,  and  the  date  of  the  day  of  such 
first  reading. 

6.  That  between  the  first  and  second  readings, 
every  such  bill  shall,  according  to  its  priority, 
be  examined,  with  all  practicable  dispatch,  by 
the  clerks  of  the  private  bill  office,  as  to  its 
conformity  with  tha  rules  and  standing  orders 
of  the  house ;  and  the  breviate  thereof  be  com- 
pared with  such  bill;  and  the  examining 
clerk  shall,  at  the  foot  of  such  breviate,  state 
that  the  bill  is  or  is  not  prepared  in  due  form ; 
— and  if  not  in  due  form,  he  shall  specify  the 
folio  in  which  any  irregiilarity  occurs;  and 
shall  moreover,  in  all  cases  sign  and  date  the 
breviate  of  such  bill,  with  the  day  of  such  ex- 
amination, and  shall  also  enter  ihe  like  date, 
together  with  his  own  name,  in  the  examina- 
tion book. 

7.  That  the  points  to  which  the  duty  of  the 
examining  clerk  shdl  extend,  be  the  following ; 
viz.  Iliat  the  title  and  provisions  of  the  bill  are 
comprehended  within  the  allegations  of  the 
petition,  and  within  the  order  of  leave;  and 
that  bills  for  confirming  letters  patent  have  a 
copy  of  the  letters  patent  annexed. 

8.  That  the  examining  clerk  do  moreover 
compare  the  breviate  with  the  bill,  and  see 
that  the  subject-matter  of  each  clause  or  set  of 
clauses  is  sufficiently  pointed  out ; — The  form 
of  the  breviate  to  be  such  as  the  speaker  shall 
from  time  to  time  direct. 

9.  lliat  ten  clear  days'  notice  be  given  to 
the  clerks  in  the  private  bill  office  of  the  meet- 
ing of  any  sub-committee  on  a  petition  for  a 
private  bul. 

10.  That  notice  in  writing,  of  the  day  pro- 
posed for  the  second  reading  of  every  private 
bill,  be  nven  by  the  agent  soliciting  the  bUl, 
to  the  clerks  in  the  private  bUl  office,  three 
clear  days  before  such  second  reading. 

11.  That  notice  of  the  day  and  hour  on 
which  the  committee  on  the  bill,  is  appointed 
to  sit,  be  given  in  writing  three  clear  oays  be- 
forehand, by  the  agent  soliciting  the  bill*  to 
the  clerks  in  the  private  bill  office,  and  that  all 
committee  proceedings,  of  which  such  notice 
shall  not  have  l>een  given,  be  void. 

12.  That  a  filled  up  bill,  signed  by  the  agent 
for  the  bill,  as  proposed  to  be  submitted  Vo  thp 
committee,   be  deposited  in  the  private  bi 
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office  at  the  time  of  gmnfr  notice  of  the  meet, 
ing  of  the  committee  on  the  bill ;  and  that  all 
parties  shall  be  entitled  to  a  copy  thereof,  upon 
pajrment  of  the  charges  formaKingout  amend- 
ments of  such  bill. 

13.  That  no  postponements  of  the  first 
meeting  of  any  committee  on  a  private  bill  or 
petition  for  a  private  bill,  shall  take  place, 
unless  notice  be  given  in  the  private  bill  office 
one  clear  day  before  the  time  fixed  for  such 
meeting. 

14.  That  a  note,  in  writing,  of  the  day  and 
hour  to  which  each  committee  is  adjourned,  be 
given  by  the  committee  clerk  to  the  clerks  in 
the  private  bill  office. 

15.  That  the  clerks  in  the  private  bill  office 
do  prepare,  daily,  lists  of  all  private  bills,  and 
petitions  for  private  bills  upon  which  any  com- 
mittee is  appointed  to  sit ;  specifying  the  hour 
of  meeting ;  and  the  room  where  the  commit- 
tee shall  sit;  and  that  the  same  be  hung  up  in 
the  lobby  of  the  house. 

16.  Tnattlie  committee  clerk,  after  the  re- 
port is  made  out,  do  deliver  into  the  private 
bill  office  a  printed  copy  of  the  bill,  with  the 
written  amendments  made  in  the  committee ; 
in  which  bill  all  the  clauses  added  by  the  com- 
mittee shall  be  regulary  marked  in  those  parts 
of  the  bill  wherein  they  are  to  be  inserted. 

17.  That  notice  in  writing  of  the  day  on 
which  the  bill  is  to  be  repprted,  be  given  by 
the  agent  soliciting  the  bill,  to  the  clerks  in 
the  private  bill  office,  at  least  one  clear  day  be- 
fore the  day  of  the  report :  and  in  all  cases 
M'bere  reports  on  bills  are  ordered  to  lie  on  the 
table,  notice  in  writing  of  the  day  on  which  such 
report  is  intended  to  be  taken  into  considera- 
tion, be  given  to  the  clerks  in  the  private  bill 
office,  at  least  one  clear  day  before  such  re- 
port shall  be  taken  into  consideration. 

18.  That  the  amendments,  if  any,  which  are 
made  upon  the  report  and  upon  the  third  rea- 
ding, be  entered  by  one  of  the  clerks  in  the 
private  bill  office,  upon  the  printed  copy  of  the 
bill  as  amended  by  the  committee ;  which 
clerk  shall  sign  the  said  copy  so  amended,  in 
order  to  its  being  depositedT  and  preserved  in 
tiie  sud  office. 

19.  That  to  insure  the  accuracy  of  the  en- 
grosment  of  all  private  bills,  the  clerk  of  the 
nouse  be  required  to  proride  a  sufficient  num- 
ber of  clerks,  to  be  called  "  Examiners  of  In- 
grossments." 

20.  That  notice  in  writing  of  the  day  pro- 
posed for  the  third  reading  of  every  private 
bill  be  riven  by  the  agent  soliciting  tne  biU  to 
the  clerks  in  the  private  bUl  office,  one  dear 
day  before  such  third  reading. 

21.  That  no  bill  be  read  the  third  time,  until 
a  certificate  is  indorsed  upon  the  paper  bill, 
and  signed  by  one  or  more  of  the  said  examin- 
ers of  mgrossments,  declaring  that  the  ingros- 
ments  thereof  has  been  examined,  and  agrees 
with  the  bill,  as  amended  by  the  committee, 
and  on  the  report. 


PROPOSED  NEW  BUILDING  FOR 
COURTS,  OFFICES,  &c. 


The  late  i^ct  1  Victoria,  c.  46,  v^ts  the 
Rolls  estate  in  the  Crown,  with  aatitiority 
to  the  CommissionerB  to  appropriate  any 
part  thereof  for  the  purpose  of  CourtAof 
Law,  Equity,  or  Bankruptcy,  or  for  the 
Offices  of  any  of  the  Courts,  or  for  a  depo- 
sitory  of  Records.  This,  therefore,  is  a 
faTourable  opportunity  for  suggesting  any 
plans  that  may  be  expedient  {ox carrpng^ 
object  of  the  act  into  effect ;  wad  with  this 
view  we  introduce  to  the  notice  of  our 
readers  the  following  suggeskioDs  of  Mr* 
Illingworth,  which  we  received  long  ago, 
and  we  understand  they  form  the  substance 
of  a  plan  prepared  by  him  as  early  as  any 
of  those  already  before  the  public. 

The  records  of  the  four  Courts  at  Westmin- 
ster ou^ht,  for  the  more  convenient  access  to 
the  public,  to  be  kept  in  one  grand  repository 
or  building,  similar  to  that  in  the  new  town  of 
Edinburgh,  for  the  conservation  of  the  records 
of  Scotland;  and  to  be  erected  on  the  site  of 
the  Rolls  estate,  or  in  the  centre  of  Lincoln's 
Inn  Fields,  or  on  some  other  spot,  as  near  as 
possible  to  the  Inns  of  Court,  and  remote  frou 
anyother  building. 

The  expense  of  building  the  general  reposi- 
tory for  the  records  of  Scotland,  amounted  to 
37,643/.  11  A.  7d.,  as  appears  by  the  account 
of  the  particular  items,  attested  by  Mr.  George 
Home,  printed  in  the  First  Report  on  the 
Public  Records  in  18()0,  page  399.  The  seve- 
ral plans  of  the  basement,  entrance,  and  one- 
pair  stories,  the  elevation  and  the  longitudinal 
section  are  engraved  in  the  same  Report ;  and 
a  minute  description  of  the  several  compart- 
ments mil  be  found  in  the  return  of  the  Lord 
Justiee  Clerk's  Deputies  to  the  Committee  of 
the  House  of  Commons,  printed  in  the  same 
Report,  pa^e  395. 

Consiaering  the  great  difference  in  the  price 
of  labour  between  England  and  Scotland,  and 
the  encreased  ratio,  in  consequence  of  the 
change  of  times,  both  as  regards  the  price  of 
labour,  and  the  value  of  building  materials; 
and  looking  to  the  necessity  of  a  much  larger 
building  for  the  reception  of  the  English  Re- 
cords, (which  in  consequence  of  the  great 
number  of  bills,  answers,  and  depositions  in 
the  Chancery  and  Exchequer,  is  absolutely 
necessary),  perhaps  the  estimate  for  the  build- 
ing and  fitting  up  of  one  ^and  repository  for 
the  reception  of  the  Records  of  the  four  Courts 
and  of  the  state  papers,  may  be  fairly  esti- 
mated ai  60,000/. 

In  regard  to  the  site  of  such  proposed  build- 
ing, it  is  submitted,  that  the  Rolls  house  and 
garden  present  a  desirable  spot.  If,  therefore, 
the  Rolls  house  and  offices  in  the  yard,  and 
that  part  of  the  Rolls  estate  on  the  eastern 
side  of  Chancery  Lane  up  to  Cursitor  Street, 
and  along  Cursitor  Street  on  the  north,  Hod 
down  Fetter  Lane  on  thcmstfim^jd^,  were 
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palled  4oWB»  a  gnsd  building  might  be  erec- 
ted in  the  centre  of  a  square^  surrounded  by 
magnificient  stone  huildiDgs ;  one  side  of  whicn 
diould  be  allotted  for  the  Judges,  another  side 
for  the  Rolls  and  Exchequer  Courts  out  of 
term*  and  for  the  cursitors,  examiners,  petty 
bag  and  secretaries'  offices,  and  the  King's 
Bench  and  Common  Pleas  offices;  and  vxe 
two  remaining  sides  should  be  sold  or  let  out 
to  the  leading  counsel,  in  a  similar  manner  as 
the  Stone  BuUdingt  in  Lincoln'^  Inn. 

In  order  to  carry  this  plan  uito  execution, 
the  mode  of  raising  the  money  necessary  for 
that  puipose  wiU  be,  after  purchasing  the 
kasehoM  interests  of  that  part  of  the  Rolls  es- 
tate whereon  the  new  buildings  are  proposed 
to  be  erected,  by  the  sale«  when  so  erected,  of 
the  two  »des  of  the  stone  buildings  intended 
for  barristers.  Assuming  that  the  rent  of  each 
set  of  chambers  will  produce  from  150/.  to 
200/.  per  annum — then,  if  there  are  twelre 
staircases  on  each  of  the  two  sides,  and  six  sets 
of  chambers  to  each  staircase,  there  will  be 
144  seta  in  the  whole  Takioff,  therefore,  the 
average  at  1501  per  anniim,  tne  amnual  rental 
of  the  two  sides  of  the  square  to  be  allotted 
for  the  bar  would  be  21,600/.  Th«  sale  of 
these  chambers  at  twenty  years'  purchase 
would  produce  432,000/. ;  t.  e.  3000/.  for  each 
set ; — a  sum,  it  is  presumed,  more  than  sufficient 
for  the  building  of  the  grand  record  office  and 
the  entire  square,  for  making  compensation  to 
the  tenants  of  the  leasehold  houses,  and  for 
setting  apart  a  sufficient  fund  for  payment  of 
2000/7  per  annum  to  the  Master  of  the  Rolls, 
now  received  by  him  out  of  the  rents  of  the 
Rolls  estate.*  With  reference  to  compensation 
to  the  tenants  of  the  Rolls  estate ;  this  would 
not  be  to  any  great  amount,  inasmuch  as  along 
Chancery  Lane  the  houses  are  mostly  occu- 
pied b]^  attorneys  and  law  stationers,  or  are 
let  out  in  offices :  and  on  the  north  and  east 
side  of  the  Rolls,  by  persons  not  concerned  in 
any  bosineas  of  a  kmitive  nature :  and  it  is 
befieved  none  of  the  leases  are  for  a  longer 
period  than  twenty-one  years. 

In  point  of  ornament  and  elepmce,  as  weU 
as  of  utility  and  convenience,  this  plan  is  pre- 
ferable to  the  building  the  record  offices  in 
Lincoln's  Inn  Fields ;  Chancery  Lane  being  a 
very  great  thoroughfare  for  carriages  to  and 
from  tlolbom;  the  passages  whereof  are  so 
continuaUy  blocked  up,  as  to  render  it  fre- 
quently unsafe  for  foot  persons  towards  Fleet 
Mreet:  which  inconvenience  would,  by  the 
adoption  of  this  plan,  be  avoided.  Besides 
this,  the  contiguity  to  the  Imw  Institution,  as 
the  general  resort  (or  quasi  exchange)  for  so- 
liciaers,  renders  It  most  desirable  that  the 
record  offices  should  not  be  iar  distant. 

Should,  however,  this  scheme  he  impractic- 
able, th^  Rolls  estate  might  be  sold ;  and  after 
setting  apart  so  much  money  arising  from  the 
sale  as  would  provide  for  the  Master  of  the 
Rolls'  salary,  the  remainder,  together  with  the 
25,000/.  thready  voted  by  parliament  for  build- 

*  These  rents  are  now  received  by  the  Trea- 
eory. 


ing  the  new  state  pimer  office,  would,  no  doubt, 
be  fully  adecjuate  for  defraying  the  expense 
of  such  building  in  Lincoln's  Inn  Fields ;  the 
ground  whereof  in  the  centre>  it  is  believed, 
belongs  to  the  Crown. 

A  third  mode  of  defraying  the  expense  of 
the  building  might  be  reasonably  resorted  to, 
namely,  the  Suitor's  Fund,  or  dead  cash  in  the 
Court  of  Chancery ;  as  was  the  case  on  a  for- 
mer occasion.  The  Master's  offices,  the  Ex- 
aminer's offices,  and  others  in  the  Rolls  Yard 
were  provided  for  out  of  this  fund ;  the  Exam* 
iners  and  their  clerks,  and  the  ushers  of  the 
Court  are  paid  their  salaries  out  of  the  same 
fund  :  a  provision  is  also  made  by  act  of  par- 
liament for  the  Examiners  and  their  clerks, 
when  they  retire,  from  length  of  service  or 
throjugh  infiriQity,  as  may  be  seen  by  statute 
60  Geo.  3,  c.  1G4. 

There  is  reason  also  to  believe,  that  many 
builders,  in  this  age  of  speculation  and  im- 
provement, would  very  gladly  undertake  a 
workt  so  likely  to  be  productive  botu  of  profit 
and  isifne. 

In  order  to  lessen  the  number  of  record 
keepers  and  their  clerks,  it  would  be  advisable 
that  the  following  arrangements  should  take 
place;  viz.  Ist.  llie  forest  proceedings,  the 
records  of  the  Court  of  Requests,  of  the  Court 
of  Wards  and  Liveries,  and  of  the  Court  of 
Star  Chamber,  and  the  survey  called  Domes* 
day,  and  numerous  other  miscellaneous  records 
should  be  transferred  to  the  custody  of  the 
keeper  of  the  records  of  that  part  of  the  Ex- 
chequer termed  the  Augmentation  Office. 

2(1.  That  the  ancient  treaties  of  peace  and 
state  papers  in  the  Chapter  House  should  be 
placea  in  the  custody  of  the  keeper  of  the 
state  papers. 

dd.  That  the  records  of  the  Auhi  Reds  and 
the  more  early  rolls  of  the  King's  Bench  from 
Edw.  1  to  Henry  the  6th,  and  the  assise  rolla 
of  Hen.  3,  Edw.  1,  and  subsequent  r<agns,apd 
the  rolls  of  the  justices  itinerant,  should  be 
transferred  from  the  Chapter  House  to  the  cus- 
tody of  the  keeper  of  the  records  of  the  King's 
Bench  Treasury. 

4th.  That  the  early  rolls  of  the  Common 
Pleas  from  Edw.  1  to  Hen  6,  together  with  the 
fines  and  recoveries,  should  also  be  removed 
from  the  same  repository,  and  be  deposited  in 
the  custody  of  the  keeper  of  the  records  of  the 
Common  Pleas  Treasury. 

6th.  That  the  records  in  the  King's  Remem- 
brancer's office,  the  Lord  Treasurer's  and  the 
pipe  ofices,  should  be  kept  together  ia  the 
custody  of  one  keeper. 

6th.  The  records  of  the  Court  of  Chancery, 
AMsely,  those  preserved  at  the  Tower,  the 
RoDs  Chapel,  the  Petty  Bag,  Crown  Office, 
Exammer's  Office,  Six  Clerks'  and  £wroli«ent 
Offices,  and  at  the  cursitor's,  should  be  atf 
brought  into  one  office,  and  under  one  keeyieK. 

Hence,  all  the  records  of  the  four  Courts 
would  be  under  the  custody  of  one  keeper  ip 
each  Court ;  and  not,  a?  now,  in  the  care  of 
numerous  officers,  many  of  whom  are  unable 
to  read  a  record.  Exclusively  of  these  keepers, 
there  should  be  one  head  or  uriucipiil  keeper : 
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who  ouf(ht  to  have  a  controul  over  the  re- 
spective keepers,  and  be  empowered  to  order 
such  indexes,  arrangements,  and  alterations 
to  be  made  from  time  to  time  as  he,  or  the 
Commissioners  on  the  Public  Records,  with 
the  sanction  of  the  respective  Courts,  should 
deem  requisite. 

There  would  then  be  six  keepers— thus  : — 

1st.  The  principal  or  head  Keeper. 

2d.  Tlie  Keeper  of  the  Records  of  Chancery. 

3d.  The  Keeper  of  the  Records  of  the  King's 
Bench. 

4th.  The  Keeper  of  the  Records  of  the 
Common  Pleas. 

5th.  The  Keeper  of  the  Records  of  the  Ex- 
cheouer. 

6tn.  The  Keeper  of  the  Records  in  the  Aug- 
mentation  Office  and  those  to  be  removed 
thither  from  the  Chapter  House. 

Having  stated  the  necessity  of  having  five 
Keepers  of  the  Records,  exclusive  of  the  head 
or  principal  Keeper ;  there  must  in  each  de- 
partment, be  a  set  of  clerks ;  the  salaries  pro- 
posed to  be  paid  to  such  keepers  and  clerks 
are  as  follow,  viz.  :— 

Per  Ann. 

Ist.  To  the  Keeper  of  the  Records  of 

Chancery jgSOO 

To  his  four  clerks JSO 

3d.  To  the  Keeper  of  the  Records  of 

the  King's  Bench .'.      600 

To  his  two  clerks 400 

dd.  To  the  Keeper  of  the  Records  of 

the  Common  Pleas  500 

To  his  twoclerks 400 

4th   To  the  Keeper  of  the  Records  of 

the  Exchequer  600 

To  his  four  clerks 750 

5th.  To  the  Keeper  of  the  Augmenta- 
tion Office,  &c 600 

To  his  three  clerks  600 

To  five  messengers  or  bagbearers,  who 
are  to  cleanse  and  remove  all  records, 
when  required,  at  60/.  per  annum  . .      dOO 

Making  the  total  salaries,  besides  the 

head  Keeper's £6200 

It  is  proposed,  that  these  salaries  shall  be 
defrayed  by  the  fees  for  searches  and  copies  of 
records,  which,  according  to  the  scale  in  the 
appendix,  amount  to  upwards  of  6000/.  per 
annum. 

So  that  as  regards  these  five  keepers  and 
their  derks,  there  will  be  a  saving  to  the  go- 
vernment of  2000/.  per  annum ;  viz  : — 

1st.  The  present  establishment  at  the 

Tower  IS  £1300 

2d.  That  at  the  Chapter  House 900 

2200 
Exclusively  of  the  rent  paid  to  the  Dean 
and  Chapter  of  Westminster  for  the  Chapter 
House. 

Out  of  this  saving  it  is  proposed  to  pay  the 
head  or  princij^al  keeper  an  annual  ssdary  of 
1000/.,  and  to  his  secretary  200/.,  leaving  a'net 
saving  of  800/.  per  annum. 

Inaependently  of  this  saving,  all  the  expenses 
of  the  record   commission,   as   regard    the 


Offices,  8(c, — New  Order  in  Bankruptcy, 

cleansing,  repairing,  transcribing  and  indexing 
of  the  records,  which  have  amounted  to  seve- 
ral thousand  pounds  per  annum,  will  be  aico 
saved ;  as  it  is  intended  that  the  clerks,  mes- 
sengers, and  bagbearers  in  each  office,  when 
not  actually  engaged  in  making  searches  and 
transcripts,  shaU  be  employed  in  those  opera- 
tions. It  may  probal^y  nappen,  that  the  clerk* 
in  the  King's  Bench  and  Common  Pleas  Of- 
fices, and  even  in  the  the  other  record  offices, 
may  be  very  frequently  unemployed  in  making 
searches  and  transcripts,  at  a  time  when  an 
extra  hand  is  required  in  the  Chaocery  or  Ex- 
cheauer  department.  It  is  also  submitted  that 
the  nead  or  principal  keeper  shall  have  power 
to  order  any  sucn  clerk  to  assist  in  making 
transcripts  in  such  other  office,  on  an  applica- 
tion bv  the  respective  keepers  of  the  records 
of  eacn  Court. 

Thera  can  be  little  doubt,  but  that,  when 
the  records  are  all  brought  into  one  building 
near  the  Inns  of  Court,  and  proper  indexes 
made,  and  a  more  enlightened  and  liberal  con* 
duct  is  observed  towards  applicants  making 
searches,  (who  are  frequently  deterred  from  so 
doing  by  Aie  sordid  conduct  of  many  record 
officers,)  the  fees  in  many  cases  will  amount 
to  a  larger  sum  than  before  calculated.  VThen 
Mr.  Illingworth  was  first  appointed  Deputy 
Keeper  of  the  Records  in  the  Tower,  the  ave- 
rage amount  of  fees  was  150/.  per  annum  ;  in 
consequence,  however,  of  his  liberality  to  ap- 
plicants, and  allowing  them  frequently  to  take 
short  extracts,  the  tees,  when  he  resigned  hit 
office,  nine  years  since,  amounted  on  an  ave- 
rage to  400/.  per  annum.  In  case  the  amount 
of  fees  should  be  less  than  the  proposed  sala- 
ries, the  deficiency  might  be  supplied  out  of 
the  surplus  of  the  Hauaper  Funa,  which  is 
understood  to  be  considerable.  Mr.  lUing- 
worth  was  informed  by  Mr.  Kipling,  the  late 
Keeper  of  the  Records  in  the  Rolls'  Chapel, 
that  my  liord  Eldon  intended,  about  twenty 
years  ago>  to  place  the  Rolls'  Office  on  an  es- 
tablishment similar  to  that  at  the  Tower,  and 
to  pay  the  salaries  out  of  the  surplus  of  that 
fund. 


ORDER 

FOR  CLOSING  THE  ACCOUNTANT 

IN  BANKRUPTCY'S  OFFICE. 


The  Lord  Chancellor  has  made  the  follow- 
ing order : 

"  Whereas  it  has  been  represeated  to  me 
by  the  Accountaut  iu  Bankruptcy,  that  it 
is  necessary  the  accounts  kept  by  him  shall 
be  examined  and  compared,  in  cnrder  to 
settle  the  same,  and  adjust  them  with  the 
books  kept  at  the  Bank  of  England,  and 
that  it  wUl  require  a  considerable  time  to 
perfect  such  examination  and  adjustment; 
and  it  has  further  been  represented  to  me 
by  the  said  Accountant  in  Bankruptcy,  that 
it  is  necessary  that  a 
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pointed  for  closing  the  books  of  the  said 
Accountant  in  Bankruptcy,  for  the  purpose 
aforesaid :  And  whereas  it  may  be  necessary 
to  make  great  alterations  in  the  books«  in 
consequence  of  the  acts  6  &  7  W.  4,  c.  27, 
with  Tespect  to  unclaimed  dividends »  coming 
into  operation  on  the  21st  of  this  instant 
August: 

"  I  therefore  oborr  that  the  books  of 
the  said  Accountant  in  Bankruptcy  be 
closed  from  Monday  the  21  st  of  August 
instant^  to  Monday  the  2d  day  of  October 
next;  and  that  during  that  time  no  draft 
for  any  money,  nor  any  order  or  certificate 
for  any  effects,  shall  be  signed  or  delivered 
out,  nor  any  purchase,  sale,  or  transfer  of 
any  stocks,  securities,  or  effects  be  made 
by  the  said  Accountant,  for  or  on  account 
of  any  bankrupt's  estate : 

"Peoviuhd,  that  the  Accountant  in 
Bankruptcy  be  at  liberty  to  sign  orders  or 
checks  for  dividends  in  such  cases  as  may 
appear  to  be  urgent. 

(Signed)        '•  Cottkkham,  C." 


ALTERATION   IN    THE  HOURS   OF 
ATTENDANCE    AT  THE  METRO 
POUTAN  POUCE  OFFICES. 


one  of  her  Majesty's  principal  Secretaries  of 
State,  is  to  ^ivj  the  necessary  directions  herein 
accordingly. 

W.  L.  Bathurst. 


LIST  OF  NEW  PUBUCATIONS. 

Lush  on  the  Law  of  Wills.    Price  2f . 

Fuher  on  the  Law  of  Wills.    Price  2s.  dd. 

Simon's  Reports  in  the  Vice  Chancellor's 
Court.    Vol.  7.  Part  3.    Price  9*. 

An  Act  to  amend  an  Act  for  the  Commuta- 
tion of  Tithes.    By  J.  M.  White.    Price  1#. 

An  Elementary  Compendium  of  the  Law  of 
Real  Property.  By  W.  H.  Burton,  Esq. 
Fourth  Edition,  corrected.   Price  I/.  Svo.  bds. 

Burn's  Supplement  to  the  Marriage  and 
Reffistration  Act.    Prire  2s.  6d.  sewed. 

Copyhold  and  Court-Keepinj^  Practice ;  with 
nearly  Two  Hundred  Precedents,  and  the  Act 
for  Amendment  of  the  Laws  with  respect  to 
Wills.  By  Rolla  Rouse,  Esq.  Price  10«. 
cloth  hds. 

Deacon's  Reports  of  Cases  in  Bankruptcy. 
Vol.  1,  Part  4.    Price  7#.  6</. 

Clarke  and  Finnelly's  Reports  of  Cases 
heard  in  the  House  of  Lords  on  Appeals  and 
Writs  of  Error.    Vol.  3,  Part  I.    Price  9#. 

Duwling's  Reports  of  Cases  in  the  King's 
Bench  Practice  Court.    Vol.  6,  Part  4.    Price 

^.ed. 


From  the  London  Gazette,  Friday,  /iugust  1 1 . 
At  the  Court  at  St.  Jauies's,  the  19th 
day  of  July,  18;<7, 

PRB8BNT, 

The  Queen's  Most  Excellent  Majesty  in 
Council. 
Whereas  it  is  deemed  expedient  bvher  Ma- 
jesty* hy  and  with  the  aavice  of  her  Privy 
Conncil,  to  make  certain  new  Reipilations,  in 
manner  following,  for  the  sttendance  of  the 
Justices  in  the  Police  Offices  hereinafter  men- 
tioned  :  It  is  hereby  ordered  by  her  Majesty, 
hy  and  with  the  advice  of  her  Privy  Council, 
that  one  of  the  Justices  appointed  to  the  se- 
Teral  police  offices  now  established  in  the 
parishes  of  St  Margaret;  Westminster;  St. 
James's,  Westminster ;  St.  Mary-le-bone ;  St. 
Andrew,  Hoi  born ;  St  Leonard,  Shoreditch; 
St.  Mary,  Whitechapel;  and  St.  John,  of  Wap- 

Sinjif,  in  the  County  of  Middlesex ;  and  St. 
avionr,  of  the  couuty  of  Surrey ;  shall,  from 
and  after  the  thirteenth  day  of  August  next,  at- 
tend at  each  of  the  said  offices  from  the  hour  of 
tea  of  the  clock  in  the  morning,  until  five  of  the 
clock  in  the  afternoon  ;  and  that  two  of  the  said 
justices  shall,  in  like  manner,  attend  together  at 
each  of  the  said  offices,  from  twelve  of  the 
clock  at  noon,  until  three  of  the  clock  in  the 
afternoon,  instead  of  the  hours  at  which  thev 
are  now  required  to  be  in  attendance,  accoro- 
ing  to  the  fonn  of  the  statute  in  such  case 
made  and  provided. 
And  the  Right  Honorable  Lord  John  Russell, 


INCORPORATED  LAW  SOCIFIY. 

MBMBBRB  ADMITTED. 

Auguit,  1837. 

William  Dayles,  Mertbyr  Tidvil 

Thomas  Martin,  jun.,  Essex  Street 

William  Benjamin  Naish,  Glastonbury. 

Francis  Hobler,  Walbrook. 

Thomas  Kirk,  Symond's  inn* 

Jamea  Wallis  Pycroft,  Charlotte  Street,  Portland 

Place. 
Frederick  Ouvry,  Tokenhouse  Yard. 
Shirley  Forster  Woolmer,  King's  Road. 
George  Wansey,  4,  fiasinghall  Street. 
William  Thomas  Carr,  Blackburn. 
James  Cross,  Staple  Inn. 
James  Hobday  Mason,  Harwich. 
George  Cutler  Parker,  Temple. 


PROFESSIONAL  LISTS. 

From  Juiy  21,  /o  Avg.  22,  1837,  both  kicbuwe, 
With  dates  uhen  gazetted. 


.     MASTEaS  EXXaAOEDINARY  IN  CHANOEEY. 

Carr,  William  John,  Alnwick,  Northumberland. 

July  21. 
Creswell,  Edward,  Manchester.    Aug.  18. 
Hodgson,  Richard  Tucker,  Warwick.    July  25. 
Wainwright,  Henry  Money,  Dudley,  Worcester. 

Aug.  18. 
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DISSOLUTIONS  OP  f>lk0rtsS^I0NAL  PARTMER^IIPS. 

Agar,  Thomas  Stodhart,  and  Charles  Morg^an, 
Maidatotie,  Kent,  Attorneys  and  Solicitors. 
Aug.  8. 

Browne,  Alfred  Hall,  Robert  Backhouse  Peacock, 
of  Penkridge,  Stafford ;  and  John  William 
Fleetwood,  of  Wolirerhampton  and  Penkridge, 
Stafford,  Attorneys:  so  far  as  regards  John 
William  Fleetwood.    Aug.  11. 

Puttock,  James,  and  John  Hart,  Kpsom,  Surrey, 
Attorneys  and  Solicitors.    Aug.  1. 

Scard,  John,  ttnd  James  lliomas  Fry,  Bedford 
Street,  Bedford  Square.    Aug.  11. 

Vltard,  Henry,  William  Cox  Buchanan,  and  Charles 
Avery  Moore,  Dursley,  Gloucester,  AttomeyB 
and  Solicitors  ;  as  far  as  regards  Henry  Vi- 
zard only.    Aug.  11. 

Wailes,  William,  and  Joseph  Storr  Lister,  Leeds, 
York,  Attorneys  and  Conveyaooers.   Aog.  18. 


BANKRUrrClES  BUFBR8BDBD. 

Beetham,  Edward,  Portsmouth  Chambers,  Lin- 
coln's lim  Fields,  Bill  Broker.    Aug.  4. 

Chapman,  James,  Tunbridge,  Rent,  Grocer  and 
Com  Dealer  and  Shopkeeper.    Aug.  11. 

Chifney,  Samuel,  Wood  Ditton,  Cambridge,  Liv- 
ery Stable  Keeper.    Aug.  4. 

Emley,  James,  ISIverpool,  Merchlmt  and  broker. 
Aug.  4. 

Foster,  Charles,  Kingsbury,  Middlesex,  Bill  Bro- 
ker.   Aug.  4. 

Gitton,  Thomas,  Bridgnorth,  Salop,  Money  Scrivi- 
ner.    July  21. 

Parker,  Thomas,  Great  Russell  Stseet,  Bloomo- 
bury,  Gold  and  Silversmith.    Aug.  18. 

Widlis,  William  Henry,  usually  called  flcirty  Wal- 
lis,  of  Cardington  Street,  Hampstead  Road, 
Middlesex,  Engraver  and  Dealer  in  Drawings 
and  Prints.    Aug.  11. 


BANKRUPTS. 

Anderson,  William,  New  Road,  St.  Geoige's  in  the 
East,  Middlesex,  Victualler  and  Vinter.  Pm- 
neU,  Off,  Ass. :  Lawranee  &  Co.,  Bucklers- 
bury.    Aug.  22. 

Arnold,  George,  Leamington  Priors,  Warwick, 
Builder.  Ewmgton^  Lmmington  Priors :  /60A- 
tDwthf  Staple  Inn.     Aug.  4. 

Barnett,  Thomas,  jun.,  Wolverhampton,  Stafford, 
Ironmonger.  Richards  &  Co.,  Lincoln's  Inn 
Fields :  Foster,  Wolverhampton.    July  25. 

Baghott,  Sir  Paul,  Bridgend  Mills,  near  Stroud, 
Gloucester,  Clothier.  Hamtman^  Basinghall 
Street.    Aug.  4. 

Bamford,  John,  Abbots  Bromley,  Stafford,  Malt- 
ster. CkapUny  Gray's  Inn  Square  :  .SmtM&  Co., 
Rugeley :  HaMnn,  Birmingham.    Aug.  8. 

Berry,  Samuel  Blake,  Greek  Street,  Soho,  Perfu- 
mer: AUager,  Off.  Ass.;  Spttngall  &,  Co., 
Raymond  Buildings.    Aug.  8. 

Beobow,  Thomas,  Cheltenham,  Gloucester,  Mesr- 
cer  and  Draper.  Skbrrtjf,  Lincoln's  lun  Fields. 
Pud^wooddL  Co.,  Oieltenhaaa.    Aug.  8. 

Barnes,  Jonathan,  Derby,  Currier.  Welchy  Derby : 
WU^m^  SynlOnd's  Inn,  Chane^  Lane.  Aug. 
22. 

Bird,  Jdhh  Goodwin,  Bridgend,  Glamorgan,  Sta- 
tioner and  Grocer.  Hornby  dc  Co.,  St.  Swithin's 
Lane,  Lombard  Street:  Towgood,  Cardiff. 
July  25. 

Blundell,  Jose  h   Birkbeck|  SeRComb,  Chester, 


f        Rectifier.    Dfttne  &  Co.,  Liverpool  :  BbcA- 
stock  Sl  Co.,  Temple.    Aug.  18. 
Bassett,  Stephen,  and  Edward  Bassett,  Tunbridge 
Welk,  Kent,  Hotel  Keepers.    Bdmards^  Off. 
Ass  :  She,  Parish  Street,  Sonthwark.  Julv28. 
Garden,    John,  and   Geoi^e  Parkes,  Uveipool, 
Linen  Drafiers.     Abbott,  Off.  Aas. :  Mmr^mck 
&  Co.,  Lawrence  Lane,  Cheapaide.     A«g.  U. 
Clark,  Thomas,  Lamb's  Conduit  Street,  and  Ox- 
ford Street,  Boot  Maker.    Ommm,  Of*  Ass. 
Piatt,  Clement's  Lane.    Aug.  18. 

ClaVk,  Thomas,  Dover,  Kent,  Master  Marnier. 
Beleker,0«,Am.:  Ow/e  &  Co.,  Austin  Frian. 
Aug.  8. 

Clark,  John,  Spalding,  Lincoln,  Shoemaker  and 
Cnrrter.  a*Becketi  8l  Co.,  Liaooln's  Inn 
Fields  :  NtMway  &  Co.,  Boston.    Aug.  B. 

Coplestone,  Joseph,  Exeter,  Grocer.  Fos^^  Fias- 
bory Circus:  Tanner, Crediton, Devon.  Aug. 
18. 

Cook,  Thttrston,  Shrewsbury,  Salop,  Grocer.  Coo- 
per, ShMfr^bury  :  Bmglds,  Oray't  Inn  Square. 
July  25. 

Caine,  John,  Stockport,  Chester,  Boot  and  Shoe 
Maker.  Btnoer  &,  Co.,  Chancery  Lane  :  Lm- 
gard  &  Co. ,  Stockport.    J  nly  28. 

Dawes,  Henry,  Great  Malvern,  Worcester,  Malt- 
ster and  Com  Factor.  Bedjbrd^  Calthoipe 
Street :  Bedford  k  Co.,  Worcester.     Aug.  15. 

Donald,  James,  Newcastle-upon-Tyne,  Dealer  iu 
SUver  Plate,  Plated  Goods,  Watches,  and  Jew- 
ellery. Hoyle,  Newcastle-upon-Tyne.  Afeg- 
gisen  k  Co.,  King's  Road,  Bedford  Row. 
Aug.  15. 

Dadswell,  Edward,  Shrewsbury,  Salop,  Grocer  and 
Tea  Dealer.  Groom,  Off.  Asa.:  C^r^  Ely 
Place.    July  28. 

Downs,  Samuel,  Glemsford,  Suffolk,  Blacksm  itk 
WoMfnutn  &  Co.,  Bury  St.  Edmunds :  WaUer 
&  Co.,  Symond's  Inn,  Chancery  Lane.    Aug.  8. 

Douglas,  James,  Birmingham,  Draper.  Messrs. 
Baxter,  Lincoln'a  Inn  Fields.  Sate,  Manches- 
ter :  Colmare  &  Co.,  Birmingham.    Aug.  8. 

Drabble,  John,  Kent  Street  and  Great  Dover 
Street,  Newington,  Surrey,  Axle  Tree  Maker 
and  Engineer.  Oroom^  Off.  Ass.  :  Hoimer, 
Bridge  Street,  Southwark.     Aug  18. 

Eadson,  Samuel,  and  Ralph  KUvert,  Manchester, 
Fustian  Manufacturers.  4n>''^»  King's  Road, 
Bedford  Row.    Barker,  Manchester.    Aug.  4. 

Eldridge»  William,  Hastings,  Sussex,  Hotel  Kuper 
and  Brick  Maker.  Abbott,  Off.  Ass.:  Ske, 
Parish  Street,  Southwark.    July  25. 

Evans,  John,  Beddgelert,  Carnarvon,  Shopkeq;wr 
and  Cattle  Dealer.  Roberts,  Carnarvon: 
Nfessrs.  I/twe^  Southampton  Buildings.  Au- 
gusts. 

Chsworth,  Henry  James,  Nnnn  Court,  Coleman 
Street,  London,  Wool  Broker.  Abfiger,  Off. 
Ass.:  ^ore, Bucklersbnry.    July 28. 

Eflieridge,  James  Cox,  Yeovil,  Somerset,  Chemist, 
Droggist,  and  Grocer.  Vmkag,  Yeovil ;  Demg- 
lose  &  Co.,  VenUam  BullduigSy  Gray's  Inn. 
July  28. 

Frost,  Charles,  Chard,  Somerset,  Draper.  JenMns 
&Co.,NewInn:  CAiri«&Co.,BristoL  Ang.l. 

Farmer,  lEIenry,  Bath,  Ironmonger.  I>ax  &  Co., 
Lincoln's  Inn  Fields  :  2>niAe,Bath.    Aug.  15. 

Feltham,  Richard,  Bath,  Oil  and  Colour  Merchant. 
Dax  &  Co.,  Lincoln's  Inn  Ftehls :  Dmke, 
Bath.    Aug.  16. 

Felton,  Richard,  VictuaUing-OfBce  Square^  Tower 
Hill,  London,  Victualler.  ISiar^nand,  Off. 
Ass.:  C!K//fn&Co.| Ironmonger Lane^Che^- 
tide.    Aug*  22. 
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Rn]e3rsoii,  John,  tJnioQ  Place»  New  Road,  Mary- 
le-botie,  Col6ur  Manufacturer.  Whitmore^  Off. 
Ass.:  Betmett,  Raymond  Btiildings,  Gray's 
Inn.    Aug,  22. 

nshef,  Ofedrge,  Bradford,  York,  Linen  Draper. 
JiftMr  ft  Co.',  l^inple :  Beni,  Manchester. 
July  21. 

Phriift^,  WIlHain,  Liverpool,  Sail  Maker  and 
fillip  Owner.  ffokUm,  Liverpool :  WtUmatey 
ft  Co.,  Chancery  Lane.    Aug.  4. 

QrHBtlis;  jyjhtt,  Astl^,  Worcester,  Hailier.  Smithy 
Chancery  Lane  :  HiU  &  Co.,  Worcester  and 
Kfdd^ttinster.    July  28. 

Grffiiths,  John,  Swansea,  Glamoi^an,  Victnaller. 
Drapery  Sherrard  Street,  Golden  Square : 
Wektlake,  Swansea.    July  28. 

George,  Charles,  Hunter  Street,  Old  Kent  Road, 
Surrey,  Hatter.  WMtmore,  Off.  Ass.:  God'^ 
dard.  Wood  Street,  Cheapside.    July  28. 

Godwin,  John,  Monmonth,  Butcher,  and  Cattle 
and  Sheep -salesman.  OoUndo,  Monmouth: 
Berkdey,  Lincoln's  Inn,  New  Square.  July  25. 

Gordon,  John,  Corson,  Manchester,  Dealer. 
Wheeler  Bt  Co.,  Manchester :  WabiuUy  ft  Co., 
Chanceiy  Lane.    Aug.  15. 

Gihhie,  Moore  Corunna,  Camhridge,  Draper  and 
Tea  bcaler.  Ahhoti,  Off.  AsS. :  Catkn,  Ely 
Place,  Holhora.    Aug.  22. 

Hayles,  John,  Brighton,  Sussex,  Builder  and  Gro- 
cer. Abbott^  Off.  Ass. :  A^,  Threadneedle 
Street    Aiig.  L 

Hale,  WilHam,  Bath,  Scrirener.  Dowding,  Bath  : 
ffowe  ft  Co.,  Lincoln's  Inn  Fields.    Aug.  18. 

Hnrris,  Francis  Wood,  Hatton  Garden,  Genera. 
Hardware  Factor.  Groom,  Off.  Ass.  :  Howlet, 
Barttett's  Buildings,  JHblbom.    Ang.  11. 

Harris,  Joseph,  Sandhill,  Newcastle-upon-iyie, 
Northnmherlaild,  Bookseller.  Cfark^  Off. 
Ass. :  fFiiliams,  Yerulam  BQildings,  Gray's 
Inn.    July  21. 

Hatch,  Thomas,  and  Ricliard  Hatch,  Eecleston, 
near  Croston,  Lancaster,  Calico  Pribters. 
Nmrii  ft  Co.,  Bartlett's  Buildings :  Hounmi 
ft  Co.,  Presfbb.    July  21. 

Hardwidc,  Samuel,  Birhiingham,  Builder.  Battye 
ft  Co.,  Chtocery  Lane  :  Wi^b  ft  Co.»  Bir- 
minghaYn.    July.  21. 

Hayward,  Jaiie,  Leamington  Priors,  Warwick. 
L6dging-hotUe  K^per.  lUcktttdth  Co.,  Lin- 
coln's inn  Fields :  IhuueU,  Leamington  Priors, 
Aug.  18. 

Hayward,  Henry,  Canterbury,  Coach  Maker. 
Rabnuy  Furnival's  Inn:  Wilkimon,  Canter- 
bury.   Aug.  11. 

Hewitt,  Samnel,  and  Thomas  Weatherby,  Man- 
chester, and  also  of  HandTorth,  Chester,  Calico 
Printers.  Hewitt,  Manchester :  Neild,  King 
Street,  Cheapside.    Aug.  11. 

Hewitt,  Robert,  Leamington  Priors,  Warwick, 
Bnilder.  ^toingttm,  Leamfdgton  Priors: 
Messrs.  Ratshworth,  Staple  inn.    Ang.  11. 

Honey,  John,  Redruth,  Cornwall,  Liften  Draper* 
Messrs.  5ofc,  Aldermanbnry :  Pinder  ft  Co.> 
Falnjouth.    Aug.  II. 

Hni»  Christopher,  Clarence  Street,  Saint  Luke's, 
Brewfer.  CrtteMw/Off.  Ass. :  Hembefy,  Bed- 
'fdW  Street,  Bedford  Square.    Ang-  8. 

Htttchinabn.  Ridiard,  Manchetitek*,  Merchant  tfnd 
Commission'  Agent ;  al^  carryihg  on  the  bu- 
siness of  a  Cotton  Mannfhctnrer  at  P6rtwo0d, 
near  Stockport,  Chester.  Makhum  ft  Co., 
Temple:  Atkhuan  &Co.,  Manchester.  July  25. 

Ireland,  Thomas,  Sen.,  Newton  Vale,  Lancaster, 
and  John  Hvrrison,  of  Manchester,  Dyers. 
Kay  ft  Co,  Manchester.    J  nly  28. 


Inman,  Richard,  Brighton,  Sussex,  Grocer  and 
ProFision  Merchant.  Benson,  Brighton  :  Fret" 
man  ft  Co.,  Coleman  Street.    July  25. 

Johnston,  John,  Sheffield,  York,  Mason  and  Build- 
er. Fiddy,  Seijeant's  Inn,  Fleet.  Street: 
Messrs.  Branton,  Sheffield.    July  21.' 

Jenkins,  Jacob,  Birmingham,  Bnilder.  Gdtty  ft 
Co.,  Red  LJon  Square :  Crestwe  U,  Birming- 
ham.   Aug.  4. 

Je wesson,  Richard,  Fenchurch  Street,  London, 
Merchant  Camum,  Off.  Ass. :  Carter  ft  Co., 
Lord  Mayor's  Court  Office.    Aug.  15. 

Joule,  James,  Manchester,  Common  Brewer. 
NorrU  &  Co.,  Bartlett's  Buildings,  Holbom : 
Norrisy  Manchester.     Aug.  4. 

Knight,  Nathaniel,  Abbot's  Bromley,  Stafford, 
Draper.  Ckap/iny  Grays  Inn  Square  :  ffarri- 
wn,  Birmingham.    Aug.  4. 

Kenworthy,  James,  John  Kenworthy,  William 
Kenworthy,  and  Edward  Kenworthy,  of  Qtiick, 
Saddleworth,  York,  Cotton  and  Woollen 
Manufacturers.  MaktMon  ft  Co.,  Temple  : 
Atkinson  ft  Co.,  Manchester.    Aug.  15. 

Knight,  James,  StourpOrt,  Lower  Mitton,  Wor- 
cester, Tiilor.  Jeyes  ft  Co:,  Chancery  Lane  : 
Bill  ft  Co.,  Worcester  and  Kidderminster. 
July  28. 

Lenegan,  James,  Liverpool,  Victualler.  Brddskaw 
ft  Co.,  Lirerpool :  Hohne  ft  Co.,  Nfew  Dm. 
Aug.  18. 

Lewis,  William,  Birmingham,  Hbsier  and  Haber- 
dasher. Holme  ft  Co.,  New  Inn :  Parker  ft 
Co.,  Birmingham.    July  25. 

Machell,  Maria,  and  Charles  Machell,  Fountain 
Stain,  Bermondsey,  Surrey,  Potters.  Alsager, 
Off.  Ass.  :  Bevany  Old  Jewry.    July  21. 

Mac  Lean,  Edward,  Cheltenham,  Gloucester,  Ge- 
neral Dealer.  Dax  ft  Co.,  Lincoln's  Inn 
Fields  :  Packwood  ft  Co.,  Cheltenham.  July 
21. 

Mac  Cracken,  Ross,  Manchester,  Flour  and  Pto^ 
▼ision  Dealer,  Baker  and  Shopkeeper.  John- 
son ft  Co.,  Temple  :  Hitchcock,  Mandhester. 
July  25. 

Mande,  Gideon,  Wethcrby,  York,  Money  Scrlriner. 
Messrs.  Lee,  Leeds:  Hardwick  ft  Co.,  Law- 
rence  Lane,  Cheapside.    July  25. 

M'Laren,  Robert,  Liverpool,  Rectifier.  StockUy, 
Liverpool :  Weeks  ft  Co.,  Cook's  Court,  Lin- 
coln's Inn  Fields.    Aug.  22. 

M'Cann,  Thomas,  Great  Malvern,  Worcester, 
Builder.  AtUet,  Worcester  :  Grane,  Bedford 
Row.    Ang.  8. 

Maltby,  Tboitias,  LaMence  Ponotney  Hill,  Lon- 
don, and  of  Upper  Side  Waterioo  Bridge, 
Lambeth,  Lead  Merchant.  Turo^tndy  iXf^, 
Ass. :  Swttin  ft  Co ,  Frederick's  Place,  Old 
Jewry.    July.  25. 

Manb,  Absalom,  Brentford,  Mfddlesex,  Confec- 
tioner. PeMieUy  Oft.  A§s.  :  Lang,  Febchnrch 
St.    Aug.  II. 

Nield,  Danh!l,  Jnh.,  ShAW  Edge,  near  Oldham, 
Lancftstef,  Cotton  Spinner.  Jltialkinson  ft  Co, 
Temple:  Atkhtsm  ft  Co.,  Manchester.  Au- 
guMl. 

Noyes,  George,  Chippenham,  Wilts,  Ironmonger. 
Gotdney,  Chippehham :  HHHer  ft  Co.,  lU^- 
ftiODd  Buildito^,  Grays  Inn.    Aug.  4. 

Neville,  Gebrge,  East  Bergholt,  Suffolk,  Black- 
smfth.  PAf/M^«ftCo.,  Coldiester:  ChUtan, 
ChAnceiy  Lanl;.    Aug.  4. 

Ogihy,  George,  Kiddem^lhster,  Worcester,  Carpet 
Manufhctntier.  iTtf/^e  ft  Co.,  Neii^  Iftn  r  Tal- 
M/,  Kl()dcftiiin8tfer.    Ang.  8. 

Osbom,  Joseph,  jun.,    Gaittlsboroti{^,    CAncoln> 
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Ironmonger.      Scott,  Lincoln's  Inn  Fields: 
Pkukitt,  GainsboTougtL.     Aug.  11. 
Owen,  Samuel,  Nantwicb,  Chester,  Mercer  and 
Draper.    MUnek  Co., Temple:  /fen/,  Man- 
chester    July  28. 
Preston,    Henry,    Birmingham, '  Retail    Brewer. 
Jmettf  Lyon's  Inn,  Strand,  or  Birmingham. 
Aug.  22. 
Palmer,    John,    ColeshiU   Warwick,    Scrivener. 
Smithy  ColeshiU :    Bnmghton  &  Co.,   Falcon 
Square.     Aug.  13. 
Pope,'  Henr}',  East  Retford,  Nottingham,  Wine 
and  Spirit  Merchant.    Makmnn  &  Co.,  Tem- 
ple :  Sewell  6l  Co.,  East  Retford.    Aug.  15. 
Pickard,  James,  Wort'ey,  Leeds,  York,  Clothier. 
Bobmson  &  Co.,  Essex  Street,  Strand  :   U^ard^ 
Leeds.    Aug.  4. 
Postan,  Thos.  George,  Aldengate  Street,  London, 
Auctioneer,  Appraiser,  and  Undertaker.  Tur- 
yuand.  Off,  Ass. :  Brovghlon  &  Co.,  Falcon 
Square.    Aug.  8. 
Parkes,  Isaac,  Deritend,  Aston,  near  Birmingham, 
Warwick,  Metallic  Pen  Manufacturer.   Avsten 
&  Co.,  Raymond    Buildings,    Gray's  Inn: 
Palmer  &  Co.,  Birmingham.    Aug.  22. 
Reynolds,  Jonathan,  jun..  Coppice  Row,  Clerken- 
well,  Brewer.      Edwards,  Off.  Ass. :  Grtshan: 
&  Co.,  Castle  Street,  Holbom.  Aug.  1 1. 
Roots,  Jsmes,  Cross  Keys  Mewv,  Marv-le-bonc, 
Lane,  Dealer   in  Milk  and  Dealer  in  Hoggin 
and  Gravel,  and  Carman.  Edwards,  Off.  Ass.  i 
ffiUoHghhy,  Clifford's  Inn.    Aug.  18. 
Richardson,  WiUiam,  Thomthwaite,  Crosthwaite, 
Cumberland,  Woollen  Manufacturer.    Lead' 
bitter,  Staple  Inn  :  jHueU,  Keswick.    August 
18. 
Rawlins,  John,  Curtain  Road,  Shoreditch,  Dealer 
in  Building  Materials.      Edwards,  Off.  Ass. : 
Gray,  jun.,    Flemming's  Street,   Kingsland 
Road.    Aug.  22. 
lUchards,  Mary  Ann,  and  Eliza  Reece,  Wolver- 
hampton, Stafford,  Milliners  and  Dress  Ma- 
kers.   Bickards  &  Co.,  Lincoln's  Inn  Fields  : 
Fotfer,  Wolverhampton.    Aug.  22. 
Ramsbottom,  James,  Liverpool,  Drysalter.  Messrs. 
Baxter,  Lincoln's  Inn  Fields  :  Webiter,  Man- 
chester.   Aug.  22. 
Robson,  Robert,  and  John  Prudhoe  Robson,  New- 
castle-Upon-Tyne,  Builders  and  Cartwrights. 
Pbtmtree,  Lamb's  Buildings,  Temple :  Cram 
Newcastle-upon-Tyne.    Aug.  22. 
Ryals,  Elijah,  Sheffiehi,  York,  Table  Knife  Manu- 
facturer.   J&nH>i|^«,  Warwick  Court,  Gray's 
Inn :    Brookfield  &  Co.,  or  WiaJke,  Sheffield. 
Aug.  22. 
Reynolds,  William,  Jun.,  Savage  Gardens,  London, 
Wine  Merchant.     Belcher,  Off.  Ass.  :  Davison, 
Bread  Street,  Cheapside.    Aug.  4. 
Rushby,  James,  and    William    Uewdey,  Leeds, 
York,  Coach-lace  and  Girth-Webb  Manufac- 
turers, and  Whip  Makers.    Deahorimgh  &  Co., 
Sixe  Lane :  Schokfield,  Leeds.    Aug.  4. 
Russell,    Nathaniel,    Northallerton,    York,    Flax 
Dresser  and  Grocer.    Hall  &  Co.,  Vemlam 
Buildings,  Gray's  Inn :  Hint,  Northallerton. 
Aug.  1. 
Smith,  David,  Smithy  Mills,  Addle-Cum-Eccup, 
York,  Com  Miller.    Battye  &  Co.,  Chancery 
Lane  :  Naylor,  Leeds.    July  28. 
Standen,    James,    Groevenor   Street,    Victualler. 
PenneU,  Off,  Ass. :    Garrard,  Suffolk  Street, 
Pall  Mall  East.    Aug.  8. 
Scott,  David,  Flint,  Iron  and  Coal  Master.    Cox, 
Lincoln's  Inn  Fields:  Old/Uld,  Pcndre,  Holy- 
well, FUntshirc.    Aug.  8. 


Statters,  William,  and  John  Slatters;  MeQor,  Lao- 
caster,  Cotton  Spinners.  AdUmgten  &  Co., 
Bedford  Row :  Wmstaaley  &  Co.,  Preston. 
AuV  8. 

Savage,  "John,  Circus  Street,  Maiy-le-bone,  Vic- 
tualler. Abbott,  Off.  Ass. :  Jojf^  Seijcant'i 
Inn,  Fleet  Street.    Ang,  iS. 

Simpson,  John,  Spalding,  Lincoln,  Hatter.  Forbes 
&  Co.,  Sleaford  :  Lambert,  ^ohn  Street,  Bed- 
ford Row.    Aug.  22. 

Southam,  John,Tillotson  Place,  Waterloo  Road, 
Hoarding  House  Keeper.  Biekards  &  Co., 
Lincoln's  Inn  Fields :  Foster,  Wolverhampton, 
Staffordshire.    Aug.  11. 

Turner,  Stanhope,  and  Jonas  Pilling,  Bolton-le- 
Moon,  Lancaster,  Iron  Founders.  Aog.  15. 
[JVo  attvmey  vr  official  auignee  gazetted,'} 

'I^PPiofitf  Richard,  Birmingham,  Gan  and  Pistol 
Manufacturer.  Smith,  Lyon's  Inn,  Strand, 
and  Birmingham.    Aug.  18. 

Timmins,  Samuel,  Birmingham,  Brass  Founder. 
Bigg,  Southampton  Buildings,  Chanoery  Lane: 
Haywood,  Birmingham.    July  25. 

Williams,    John,    Cardiff,    Glamorgan,  Draper. 
WUtmore,  Off,  Ass. :    Parker,  Saint  Pkinl*a 
Churchyard.    July  2.S. 

Williams,  John  Bish,  Regent  Street,  SUtioner. 
FemieU,  Off.  Ass. :  Messrs.  Ardesi,  CliAird's 
Inn  Passage.    July  21. 

Wood,  William,  Gravesend,  Kent,  Carpenter  and 
Builder.  Belcher,  Off.  Ass. :  Sewbam,  Great 
Carter  Lane,  Doctor's  Commons.    Aug.  18. 

Walker,  John,  Old  Keqt  Rosd,  Chymist  and  Drug* 
gist.  Alsager,  Off.  Ass. :  Cksrhe  &  Co.,  Cra- 
ven Street,  Strand.    Aug.  18. 

Worthington,  John,  and  Joseph  Coltman,  Stock- 
port, Chester,  Drapers.  Bower  &  Co.  Chan- 
cery l^ne :  lAngard  6l  Co.,  Heaton  Norris, 
Chester.    Aug.  18. 

Williams,  Thomas,  Newport,  Monmouth,  Rope 
Maker.  Crosby,  Bristol:  BickneU  h,  Co., 
Lincoln's  Inn  Fields.  Ang.  15. 

Weston,  Warwick,  Gracechurch  Street,  London, 
Merchant.  Edwards,  Off.  Ass.:  Wood  &  Co., 
Corbet  Conrt,  Gracechurch  Street  Aog.  1. 
Widnell,  Henry,  Kidderminster,  Worcester,  Car- 
pet Manufacturer.  Michael,  Red  Lion  Square: 
Bird  6l  Co.,  Kidderminster  :  Ikmgtr^eld, 
Lincoln's  Inn  Fields  :  JffrtalM,  Kidderminster. 
July  28. 
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SATURDAY,  SEPTEMBERS,  1837. 


■     '  ■  **  Quod  maffSB  ad  nos 
Pertioct,  et  oeacire  malum  est,  agitamus. 


HOKAT. 


REFORM  IN  CHANCERY. 
No.  II. 


Ws  now  resume  the  subject  of  Chancery 
Reform  (see  ante,  p.  281).  ,  In  our  first 
notice  of  Mr.  Garratt's  pamphlet,  we  have 
stated  his  opinions  on  bills  of  discovery  and 
injanction  bills.  He  next  adverts  to  suits 
seeking  equitable  relief ;  and  he  considers 
first,  the  pleadings  in  Equity ;  secondly,  the 
evidence  taken  in  the  cause ;  and  thirdly, 
the  judgment  or  decree  of  the  Court  upon 
those  pleadings  and  evidence :  and  he  con- 
siders that  in  all  these  points  the  present 
system  is  defective. 

We  intend  to  follow  him  through  each  of 
these  heads,  and  first  as  to  the  pleadings. 
Mr.  Grarratt  notices  the  well-known  rule  in 
Equity  that  all  parties  interested  must  be 
before  the  Court,  and  he  states  fairly  the 
difficulty  of  the  draftsman  as  to  the  applica- 
tion of  this  rule.  In  some  cases  it  has  been 
relaxed*  and  the  Chancery  Commissioners 
were  of  opinion  that  the  relaxation  might  go 
further  with  advantage.  "  The  misfortune 
however  is,"  says  Mr.  Garratt,  "  that  the 
discretion  which  the  Court  may,  but  rarely 
does  exercise,  at  the  hearing  of  the  cause, 
affords  no  guide  to  the  counsel  who  draws 
the  bill  and  who  feels  it  necessary  in  the 
present  state  of  the  law,  to  make  all  interest- 
ed persons  parties  to  the  suit,  plaintifl^  or 
defendants,  except  in  those  cases  which  are 
expressly  excepted  by  decision.  He  feels 
lus  character  as  a  pleader  involved  in  so 
framing  his  bill  that  his  client  may  not  be 
turned  round  at  the  hearing  for  want  of 
parties." 

He  then  mentions  the  great  expence  and 
delay  which  this  rule  brings  upon  tJie 
suitors,  more  particularly  in  common  suits 
for  the  administration  of  assets^  and  he  sug- 
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gests  tiiat  it  might  at  any  rate  be  qualified  in 
various  particulars. 

"  Ist.  Where  a  person  sui  juris  and  in  the 
same  interest  with  the  plaintiff  (i.  e.  having 
such  an  interest  in  the  suit  that  he  might  have 
joined  in  it  as  a  plaintifi)  is  made  a  defendant, 
the  bill  should  call  uponliim  in  the  alternative, 
either  to  appear  and  answer  the  bill,  or  else  to 
appear  and  watch  the  proceedings;  and  the 
subpoena  should  be  in  a  corresponding  form. 
The  party  served  with  such  a  subpoena  should 
have  an  option  either  to  answer  the  bill,  or 
(after  appearing  by  a  clerk  in  court)  to  have 
an  entry  made  with  the  plaintiff's  clerk  in 
court,  tnat  he  appeared  merely  to  watch  the 
proceedings.  In  the  latter  case,  he  should  be 
considered  as  admitting  the  plaintiff's  title  and 
his  own  to  be  as  stated  by  the  bill ;  and  the 
cauae  should  be  heard  against  him,  as  if  upon 
bill  and  answer.  In  other  respects  he  should 
be  treated  as  a  party  to  the  cause,  and  served 
with  notices  of  all  proceedings. 

"  2dly.  Where  a  class  of  persons  not  named 
as  individuals  is,  or,  accordiug  to  one  construc- 
tion (if  there  be  a  question)  may  be,  interested 
in  the  fund  to  b»  administered,  yet.  if  the  exe- 
cutor, administrator,  trustee,  or  other  person 
responsible  for  the  due  application  of  the 
fund,  admits  that  all  individuals  of  that  class 
are  parties  to  the  suit,  either  plaintiffs  or  de- 
fendants, and  if  their  respective  titles,  as 
belonj^ing  to  that  class,  are  also  admitted  by 
all  who  have  an  interest  to  dispute  them,  the 
Court  should  act  on  that  admission  ;  it  being 
understood,  that  the  person  responsible  for  the 
due  application  of  the  fund  is  not  protected  by 
the  decree  of  the  Court  against  the  claims  ot 
any  person  excluded  by  such  admission,  it 
fraudulent  or  erroneous.  If  the  class  should 
comprise  some  who  are,  and  others  who  are 
not,  sui  juris,  and  all  who  are  sui  Juris,  as  well 
the  person  responsible  for  the  administration 
of  the  property,  admit  the  titles  of  all  such 
persons,  the  Court  might  proceed  on  suck  ad- 
mission, it  being  understood  that  such  decree 
Yviil  not  protect  the  person  responsible  for  the 
fund  agunst  the  parties  who  are  not  then  sui 
juris,  if  their  right  should  be  affected  by  an 
improper  admission  of  title  in  others. 
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"  3dlv.  If,  in  a  similar  th^e,  tbe  person  re- 
sponsible for  the  application  of  the  fund, 
snould  not  fully  and  voluntarily  admit,  that  all 
persons  of  the  class  are  parties  to  tlie  suit,  but 
should  ask  the  Court  to  ascertain  who  are  the 
individufds  comprised  iii  that  clas^  it  would 
then  be  necessary  for  the  Ck)urt  ^9  «^d  to  Uie 
Master  such  an  inquiry  as  is  now  sent  in  every 
case  of  a  class  of  persons  beinfj^  interested : 
but  I  would  sujTgrest,  that  those  persons,  who 
come  in  and  establish  their  claims  before  the 
Master,  should  (upon  obtaining  or  beiu^  served 
with  the  order  cooSrminf^  the  Master's  report) 
be  at  liberty  to  appoint  a  clerk  in  court,  and 
should  thereupon  be  treated  in  all  subsequent 

Proceedings  as  if  they  had  been  made  parties 
y  supplemental  bill.  They  may,  however, 
not  be  sufficiently  acquainted  with  the  previous 
proceedings  to  enable  them  to  protect  their 
interests ;  and  in  such  a  case  Ib^  will  be  ad- 
vised not  to  appoint  a  clerk  in  court.  A  svp- 
flemental  bill  would  then  be  necessary ;  but 
see  no  sufficient  cause  for  requiring  them  to 
answer  it." 

"  Much  expense  and  delay  are  now  occasion^ 
ed  to  the  plaintiff,  by  getting  in  answers,  which 
are  quite  unnecessary,  from  persons  whose 
title  is  fully  stated  by  the  bill.  Those  persons 
incur  expense  themselves  in  putting  in  the 
answers ;  and  the  plaintiff  incurs  expense  in 
taking  office  copies  of  the  answers,  and  in  the 
length  of  the  briefs  in  many  of  the  subsequent 
proceedings.  All  this  expense  and  delay  (and 
frequently  also  those  of  a  supplemental  suit) 
appear  to  me  unnecessary :  to  ot>viate  which, 
and  at  the  same  time  give  to  all  parties,  having 
or  claiming  to  have  an  interest,  sufficient 
opportunity  of  asserting  their  claims,  is  the 
object  of  the  plan  which  I  have  suggested." 

Mr.  Gairatt  makes  several  other  sugges- 
tions on  this  branch  of  the  subject,  for  which 
vre  have  no  room,  and  we  shall  pass  on  to 
his  second  head. — The  mode  in  which  Courts 
of  Equity  receive  evidence  and  inquire  into 
matters  of  fact ;  and  he  points  out  its  evils 
with  an  unshrinking  hand,  and  supports  his 
opinion  with  a  great  body  of  important  evi- 
dence. 

'*  It  is  admitted  on  all  hands,  that  this  system 
Is  very  imperfect,  though  different  witnesses 
speak  of  its  imperfections  in  very  different 
terms. 

"  It  is  defective  in  eliciting  truth  from  the 
witnesses  on  their  examinatio^i  in  diief.  When 
a  witness  is  examined  by  counsel  viv^  voce,  in 
open  Court  (as  is  the  common- law  practice), 
if  one  Question,  as  frequently  happens^  does 
not  produce  a  full  and  distinct  answer,  he  puts 
another,  and  another  question,  till  the  defi- 
ciency is  supplied.  Th^  witness  though  will- 
ing, may  not  have  understood  the  first  ques- 
tion ;  or  if  a  hostile  witness,  may  have  evaded 
it.  In  the  course  of  the.  vJv^  voce  examinfition, 
the  meuuing  of  the  question,  if  misapprehend- 
ed, is  explained  to  the  witness;  or, it  is  put 
into  a  new  form  :  and,  if  the  witness  s.tek  to 
evade  telling  the  truth,  and  the  whole  truth. 


he  is  pressed  with  question  upon  question. 
It  is  ^uite  otherwbe  when  counsel  has  to  pre- 
pare mterrogatortes  for  examining  a  witness  in 
Equity.  He  is  not  (in  theory  at  least)  allmved 
to  put  leading  questions  .*  and  when  in  order 
to  arold  Ais  Sifficulte,  ho  puts  them  in  a  gene- 
ra) fojrat,  ij]^  are  kaWb  to  be  misunderstood 
both  bv  the  examiner  and  tbe  witness.  This 
is  particularly  the  case,  where  the  witness  be« 
lag  adverse,  or  for  some  other  cause,  the  solici- 
tor does  not,  before  he  lays  instructions  before 
counsel  for  drawing  interrogatories,  ascertain 
from  the  witness  himself  wluit  precise  facts  be 
can  prove.  'However  wide,'  says  Mr.  PIu- 
mer,  one  of  the  examiners  of  the  Court  of 
Cliancery,  'the  interrogatory  is  of  the  real 
facts,  the  examiner  cannot  vary  it  to  meet 
them  :  sometimes  it  is  bo  cramped,  that  the 
statement  of  the  witness  cannot  be  admitted 
under  it ;  and  sometimes  it  is  so  vague,  that  the 
point  inquired  after  is  not  apparent,  and  an 
mdefinite  indistinct  answer  is  the  result." 
'*  The  secrecy  too,"  he  adds,  of  the  **  exami- 
nation appears,  to  say  the  least  of  it,  of  very 
doubtful  policy.  It  throws  an  extrem^  heavy 
responsibility  upon  the  examiner.  If  the  wit. 
neas  has  omitted  to  menljipn,  or  the  extmmer 
to  take  down,  a  material  statement,  or  if  the 
witness  has  misconceived  a  question,  or  the 
examiner  his  answer,  the  defect  is  rarely  dis- 
covered till  it  is  too  late  to  supply  or  correct 
it."'    (Rei>ort,  Appendix  B.  p.  543,  544.) 

"  This  imperfection  is  sometimes,  but  not 
always,  corrected  by  a  practice  which  is  attend- 
ed with  another  mischief.  The  solicitor  often 
does  not,  and  sometimes  (especially  in  the  case 
of  a  hostile  witness)  cannot  know  what  any 
witness  can,  much  less  foresee  what  (when 
merely  examined  privately  on  interrogatories) 
he  will  depose.  The  number  of  witnesses, 
consequently,  and  the  number  of  interroga- 
tories to  which  they  are  to  be  examined,  are 
multiplied.  (See  Mr.  Ralph  Barnes'  answtrr 
to  qu.  16.  in  the  Minutes  0/ Evidence,  p.  3^.) 
Tlie  case  is,  '  overloaded  with  evidence,'  (a3 
Mr.  Plumer  stated  to  the  commissioners)  'and 
much  of  unimportant  matter  taken  down,  from 
the  party's  not  knowing  what  has  been  proved 
as  the  examination  proceeds :  in  other  instan- 
ces, the  case  is  defectively  proved,  through  the 
unexpected  failure  of  a  witness,  whose  te«(tr 
mony,  had  such  failure  been  known  in  time, 
might  have  been  corroborated  or  supplied.* 
{Minutes  of  Evidence,  p,  544.)  Not  only  is 
the  cause  overloaded  wirh  evidence,  and  with 
much  immaterial  matter;  (see  Mr.  Wm. 
Vizard's  answer  to  qu.  16d,  Mimties  of  Evi- 
dence, p.  46,)  but  it  is  oft^n  loaded  with  what 
is  not  legal  evidence,  and  neither  is  nor  can 
in  any  way  be  used.  The  piesent  Vice  Chan- 
cellor was  asked  by  the  commissioners — **  In 
point  of  fact,  in  your  experience,  have  you  not 
found,  that  a  great  deal  of  trash  comes  oat  in 
the  shape  of  evidence  from  the  examiner's 
office  V  His  reply  was, '  &  monstrous  quantity  ; 
so  that  it  is  almost  the  practice  to  read  a  great 
deal  of  stuff  straight  forward,  and  then  leare 
the  Judge  to  reject  a  great  deal  of  it  as  it 
occurs.'  {Minutes  of  Evidence,  p.  200.  qu.  183.) 
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Tlie  time  of  the  Court  is  thus  vnnecesiiarily 
ocrupieil  in  heftriti^  and  diisectin^  this  '  imoa- 
iirvus  quantitp  af  irtuk^  this  *  great  drtd  nf 
etuff^  and  the  suitor  who  has  to  take  office 
copies  of  the  whole  of  the  depositions,  and  to 
fomiflh  his  counsel  in  his  brief  with  copies  of 
those  copies,  it  borthencd  with  very  heavy 
and  needless  cosls.  (See  the  e?id.  of  the  pre* 
sent  Master  of  the  Rolls,  in  answer  to  questions 
196,  197,  196,  in  Minuiee  of  Evidence,  p. 
210.)" 

Let  UB  also  qaote  further  the  opinion  of 
Mr.  Rumer.  "  Shuffle,'*  says  he,  "  and  pre- 
▼arioate  aa  a  witness  may  in  the  course  of 
his  examination,  he  can  correct  all  the  in- 
conaisteneies  between  one  part  of  hia  evi- 
dence and  another,  and  hu  testimony  as 
finally  presented  to  the  Court  on  the  office 
copy,  will  read  as  fluently  as  that  of  die  most 
honest  plcdn-spoken  witness  that  ever  was 
examined."  Minutes  of  Evidence,  p.  544, 

So  much  for  the  examination  in  chief ;  but 
still  more  indefensible,  is  the  present  mode 
of  croas-examining  a  witness  in  equity ;  and 
here  again  Mr.  Garratt  backs  his  own  opi- 
nion by  the  very  best  evidence  on  the  sub- 
ject. 

'*  But  what  is  cross-examination  in  the  pro- 
per sense  of  the  term?  An  opportunity  of 
putting  to  your  opponent's  witness,  after  being 
acquainted  with  his  examination  in  chief,  such 
questions  as  may  extract  from  him  the  whole 
truth,  may  test  his  veracity,  may  exhibit  his 
manner,  character,  and  behaviour  to  the  Court 
which  has  to  decide  the  question  of  fact  at 
issue  between  the  parties.  Now  in  all  these 
points,  cross-examination  in  Chancery  wholly 
nils.  Neither  party  sees  even  the  interroga- 
tories proposed  by  hia  opponent  to  his  own 
witness,  much  less  the  depositions  ia  chief. 
He  has  no  means  of  knowmg,  though,  from 
circumstances,  he  may  sometimes  conjecture, 
to  wlMt  points  his  adversary^  witness  is  to  be 
examined.  He  has  no  opportunity  (after 
putting  one  question  in  cross-examination)  of 
knowing  the  answer  given  by  the  witness,  and 
of  following  up  his  question  effectually.  He 
is  thrusting  in  the  dark.  And  as  to  the  manner 
in  which  the  witness  has  given  his  examination, 
he  has  no  means  whatever  of  becoming  ac- 
quainted with  it,  or  bringing  it  to  the  notice  of 
the  Court.  So  futile  is  this  privilege  of  cross- 
examination,  that  it  is  ver^  rarely  practised  in 
Courts  of  Equity. 

"  The  most  experienced  practitioners  recom- 
mend cross-examination  only  in  cases  where 
the  witness  is  one  whom  it  would  have  been 
prudent  or  necessary  to  examine  in  chief;  and 
Mr.  Plumer,  who  had,  as  examiner  better 
opportunity  than  most  men' of  observing  the 
effect  of  cross-examination,  says  :  '  The  result 
of  almost  every  cross-examination,  which  I 
have  seen  ventured  upon,  has  confirmed  the 
wisdom  of  that  advice.  The  magnitude  of 
such  a  defect,'  he  truly  adds, '  needs  no  com- 
ment.   It  leaves  tbc  examiaatioQ  hi  Chancery 


a  mere  ex  parte  proceeding,  and  little  liettcr 
than  evidence  by  afiidavit.'  {^Minutes  nf  Evld, 
p.  544.)  The  present  Vice  Chancellor  said : 
'*  It  has  often  appeared  to  me,  and  I  believe 
everybody  will  concur  in  it,  that  the  cross-exa- 
mination upon  written  depositions  is  absolute 
stuff.'  {Minutes  of  Evidence,  p.  191,  qu.  141.) 
Such  being  the  objections  to  the  present  mode 
of  taking  evidence  in  Chancery,  wherein  is  ic 
better  than  evidence  bv  affidavit  ?  It  affords  no 
effectual  check  to  leading  questions,  no  oppor- 
tunity of  effectual  cross-examination.  What 
single  advantage  does  it  offer?  It  sometimes 
fails  to  elicit  the  facts  which  the  witness  oujfht 
to  state ;  and  is  almost  always  attended  with 
enormous  expense  and  delay. 

Let  us  further  hear  the  evidence  of  the 
solicitors  as  to  this ; 

"  All  the  Molicitori  who  were  examined  be- 
fore the  commissioners  on  this  point,  expressed 
their  opinion  of  the  inefficiency  of  the  present 
mode  of  examination  for  eliciting  the  truth 
(Mr.  Win.  Vizard,  Mr.  T.  Hamilton,  Mr.  Jas. 
Lowe,*  Mr.  Rowland  Winburn,  Mr.  J.  Forster, 
and  Mr.  Ralph  Barnes,  (Min,  of  Ew.  p.  45, 
qu.  162—157;  p.  93,  qo.  89,  SK);  p.  166,  qu. 
73,  74 ;  p.  167,  qu.  79,  80.  81,  83,  86,  87 ;  p. 
228,  qu.  38 ;  p.  260,  qu.  55 ;  p,  380,  qu.  15  ; 
p.  382,  qu.  52,)  unless  Mr.  WUliam  Whitton 
be  considered  as  an  exception.  He  said,  that 
no  objections  to  the  mode  of  examination  had 
occurred  to  him  in  the  examiner's  office ;  and 
that,  tehilit  the  principle  and  practice  of  the 
Court  shaU  remain  at  it  is,  he  thought  a  better 
mode  could  not  be  ado})ted  than  by  written 
depositions.  (J/ia.  of  Ev.  p.  71,  qu.  191.) 
Yet  even  Mr.  Whitton  cannot  properly  be  con- 
sidered as  an  exception,  for  when  afterwards 
asked,  whether,  within  his  experience,  tliere 
had  been  any  evil  arising  out  of  sending  com- 
missions into  the  country,  either  in  point  of 

*  Mr.  James  Lowe's  horror  of  the  mode  is 
amusing,  though  he  seems  principally  to  dis- 
like the  delay  and  expense.  "It  is  so  very 
objectionable,"  he  says,  "  that  I  very  seldom 
trouble  them"  [the  examiner  and  commis- 
sioners'] "  if  I  can  avoid  it :  it  is  terriOle," 
And,  when  asked  in  what  respects,  he  says, 
*'  In  the  delay."  In  answer  to  another  inter- 
rogatory he  sdiys,  "  I  seldom  go  before  an  exa- 
miner ;  but  in  the  cause  of  Brown  v.  De  Tas^ 
let,  not  onlj  delay,  but,  in  my  opinion,  very 
great  it^usttce  ensued."  To  another  question 
he  replied,  "  I,  however,  believe  the  depusitions 
are  shockingly  taken  :*'  and  when  asked,  "  What 
ground  have  vou  for  believing  that  V  he  re- 
plied, **  I  avoid  the  office  if  1  can  ;  I  know  the 
time  when  it  was  like  making  affidavits.  I 
think  it  is  a  terrible  way  of  taking  them  now." 
He  says,  indeed,  that,  ''in  the  practice  even  as 
at  present  administered,  injustice  seldom  pre- 
vails in  the  Court  of  Chanceiy ;  if  a  solicitor 
knows  what  he  is  about,  he  maxes  a  defendant 
at  last  tell  the  truth."  Mr.  Lowe's  plan  ap- 
pears to  have  been  to  do  with  as  little  evidence 
as  possible,  exeept  the  defendant*^  answera' 
(lf&.  ofE9.  p.  165,  166.)  _  . 
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expense,  or  in  point  of  delay,  or  in  point  of 
execution,  he  replied,  *  As  to  all.'  {Min.  0/ 
Ev.  p.  73,  qu.  !i24.)" 

Mr.  Garratt,  it  must  be  admitted,  shews 
sufficiently  how  grossly  deficient  the  present 
system  is  for  answering  the  purposes  of 
ji  s^ice ;  but  the  remedy  for  this  state  of 
tliigs,  is  certainly  by  no  means  easy  to 
discover.  Our  extracts  have  already  been 
so  large,  that  we  must  consider  that  pro- 
posed by  Mr.  Garratt  in  a  future  number. 


PRACTICAL   POINTS   OF   GENERAL 
INTEREST. 


PRODUCTION  OP   RATE-BOOKS. 

The  following  case  is  of  interest  at  the  pre- 
sent moment. 

Sir  fF.  W.  Follett,  in  Michaelmas  term  last, 
obtained  a  rule,  calling  upon  the  defendant  to 
shew  cause  why  a  mandamus  should  not  issue, 
commanding  them  to  permit  and  sufifer  Charles 
Hibble,  and  all  and  every  person  and  persons 
rated  to  the  relief  of  the  poor  of  the  parish  of 
St.  Marylebone,  and  all  other  persons  men- 
tioned or  referred  to  for  ihttt  purpose  by  the 
statute,  made  2  W.  4,  c.  60,  for  the  better  re- 
gulation of  vestries,  and  for  the  appointment 
of  auditors  of  accounts  in  certain  parishes  of 
England  and  Wales,  to  inspect  and  take  copies 
of,' or  extracts  from,  the  rate-books  of  the 
said  parish,  and  all  other  books  mentioned  or 
referred  to,  and  declared  to  be  at  all  seasonable 
times  open  to  such  persons,  by  the  said  act, 
and  why  the  vestry  clerk  should  not  pay  to  the 
prosecuturs  the  costs  of  and  occasioned  by  this 
application.  This  rule  was  founded  upon  the 
affidavit  of  Charles  Hibble,  wherein  he  deposed 
as  follows:  The  parish  of  St.  Marylebone  has 
adopted  the  provisions  of  the  Vestry  Act  (2 
W.  4,  c.  60),  and  the  vestrymen  are  chosen 
imder  that  act.  On  the  4th  of  July  last,  the 
vestrymen  so  chosen  resolved,  "  That  no  per- 
son be  allowed  to  copy  from  the  rate-booKs  ; 
and  that,  agreeably  to  the  32d  section  of  the 
Vestry  Act,  no  person  be  allowed  to  inspect 
the  books  of  the  vestry,  unless  he  or  she  be  a 
rate  payer  or  creditor  of  the  parish."  Mr. 
Hibble,  being  a  rated  iuhahitant  of  the  parish, 
subsequently  made  repeated  applications,  at 
seasonable  times,  to  the  vestry  clerk,  at  the 
court-house  of  the  parish,  for  permission  to 
inspect  and  to  take  copies  of  or  extracts  from 
the  rate-books  of  the  parish,  which  were  then 
in  the  possession  of  the  vestry  clerk,  at  the 
court- house  of  the  parish.  These  applications 
Mr.  Hibble  founded  upon  the  provisions  of  the 
Vestry  Act,  and  especially  on  section  32. 
Inspection  of  the  rate-books  was  allowed,  but 
permission  to  take  copies  of  or  extracts  from 
the  rate-booka  was,  upon  the  authority  of  the 
above  resolution,  and  after  consultation  with 
the  vestry,  refused  by  the  clerk.  The  rate- 
books  from  which  Mr.  Hibble  was  desirous  of 


taking  copies  or  extracts,  are  and  do  contain 
an  account  of  monies  received  for  and  on 
account  of  parochial  purposes,  that  is  to  say, 
for  and  on  account  of  the  poor-rates,  and  of 
the  rates  made  for  various  other  parochial 
purposes.  Applications  have  been  also  made 
by  other  rated  inhabitants,  for  permission  to 
copy  or  make  extracts  from  the  said  rate-books, 
and  in  like  manner  refused.  It  was  argued 
in  support  of  the  rule,  that  unless  the  rate- book 
was  open  in  the  manner  now  claimed,  the 
party  dominant  in  the  vestry  would  be  able  to 
prevent  the  opposite  party  from  making  the 
inmiiries  connected  with  elections. 

Lord  Denman,  C.  J.,  said, — The  complain- 
ant says  that  he  cannot  obtain  the  information 
necessary  for  the  purposes  relating  to  elections 
of  members  to  serve  in  parliament,  unless  he 
be  allowed  to  take  copies  of  or  extracts  from 
this  book.  Upon  consideration,  we  think  that 
we  are  not  authorized  by  any  general  principle, 
or  by  either  of  ihe  acts  of  parliament  referred 
to  in  the  argument,  to  make  the  rule  absolute. 
The  rule  must  therefore  be  discharged,  bat 
without  costs. 

Rule  discharged,  without  costs.  —  Re:f  v. 
Festrymen  o/St.  Murylehone,  6  N.  &  M.  600. 


CHANGES  IN  THE  LAW  IN  THE 
LAST  SESSION  OF  PAULIAftJENT, 
1837. 

No.  XI. 


RECORDERS*   COURTS  AND  ADJOURNED 
QUARTER  SESSIONS. 

1  Vict.  C.  19. 

This  act  passed  on  the  30th  June,  *'  to  em- 
power  the  Recorder  or  other  person  presiding 
in  Quarter  Sessions  in  corporate  cities  and 
towns,  and  Justices  of  the  Peace  for  counties, 
ridings,  or  divisions,  to  divide  thdr  respective 
Courts  in  certain  cases."  It  recites  that  ia 
large  corporate  cities  and  towns  the  quarter 
sessions  of  the  peace  may  sometimes  last 
beyond  three  days,  and  where  such  is  the  case 
considerable  inconvenience  and  increased  ex- 
pense will  result  from  the  detention  of  jurors 
and  witnesses,  and  the  unavoidable  attendance 
of  a  large  portion  of  the  municipal  police : 
and  that  for  the  remedying  thereof  it  is  ex- 
pedient that  a  similar  power  of  forming  a 
second  Court  to  that  which  is  vested  in  the 
justices  at  the  general  quarter  sessions  for 
counties,  by  virtue  of  59  G.  3,  c.^28,  intituled 
an  act  to  empower  magistrates  to  divide  the 
Court  of  quarter  sessions,  should  be  g^ren  to 
the  recorder  or  other  pers<^preiidii|g  m  the 
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Court  of  quarter  aessioDS  of  corporate  cities  or 
towns :  it  is  therefore  eoacted — 

Power  to  the  recttrder  or  other  person  pre^ 
Miding  to  form  a  second  Court  and  appoint  a 
barrister  to  preside  therein.  Clerh  of  the  peace 
in  such  cas^s  may  appoint  an  assistant.  Recorder 
may  direct  such  Court  to  be  adjourned.  Pro^ 
ceedings  preliminary  to  the  ejpercise  of  the 
powers  hereby  given. — ^That  whenever  it  shall 
appear  to  such  recorder  or  other  person  pre- 
siding as^uforesaid  that  the  said  quarter  aessions 
are  likely  to  last  more  than  three  days,  includ- 
ing the  day  of  assembling,  it  shall  and  may  be 
lawful  for  such  recorder  or  other  person  so 
presiding,  at  his  discretion,  but  subject  to  the 
provisions  hereinafter  contained^  to  order  a 
second  Court  to  be  formed,  and  to  appoint  by 
writing  under  his  hand  and  seal  a  barrister  at 
law,  of  not  less  than  five  years  standing,  to 
preside,  and  try  such  felonies  and  misdemea- 
nors as  shall  be  referred  to  him  therein,  whilst 
the  said  recorder  or  other  person  is  sitting  in 
such  quarter  sessions ;  and  for  the  effectual 
execution  of  the  powers  of  this  act,  such  re- 
corder or  other  person  so  presiding  shall  be 
empowered  in  such  case  to  call  upon  the  clerk 
of  the  peace,  and  such  clerk  of  the  peace  is  in 
such  case  hereby  authorized  and  required  to 
appoint  an  assistant,  and  such  recorder  or  other 
person  shall  himself  appoint  an  additional  crier 
for  such  second  Court  j  and  such  barrister  shall 
be  styled  "  assistant  barrister,"  and  shall  ex- 
ercise,  for  the  time  being,  whilst  the  said  re* 
corder  or  other  person  is  so  sitting  as  aforesaid, 
the  same  powers  as  are  exercised  by  the  said 
recorder  or  other  person  presiding  as  aforesaid, 
and  subject  to  the  same  rules  and  regulations; 
and  the  proceedings  so  had  l)y  and  before  such 
assistant  barrister  shall  be  as  good  and  effec- 
tual in  the  case  to  all  intents  and  {>urposcs  as 
if  the  same  were  had  before  the  said  recorder 
or  other  person  so  presiding  as  aforesaid,  and 
shall  be  enrolled  and  recorded  accordingly : 
Provided  always,  that  if  at  any  time  during  the 
sitting  of  such  second  Court  the  recorder  or 
other  person  shall  he  of  opinion  that  it  is  no 
longer  required,  he  may  direct  the  assistant 
barrister,  at  a  proper  opportunity,  to  adjourn 
the  same :  Provided  also,  that  no  such  recorder 
or '  other  person  so  presiding  as  aforesaid  shall 
at  any  time  exercise  the  powers  and  discretion 
given  by  this  act,  unless  it  shall  have  been 
theretofore  and  before  each  such  quarter 
sessions  certified  to  him  under  the  hand  or 
hands  of  the  mayor  or  of  two  of  the  aldermen 
of  such  corporate  city  or  town,  that  the  council 
of  such  corporate  city  or  town  have  resolved 
that  it  will  be  expedient  and  for  the  benefit  of 
the  inhabitants  thereof  that  the  same  should  be 
exercised,  nor  unless  the  name  of  the  barrister 
proposed  to  be  appointed,  in  case  such  recorder 
or  other  person  shall  in  the  exercise  of  such 
discretion  deem  such  appointment  necessary, 
shall  have  at  some  previous  time  been  trans- 
mitted to  and  approved  of  by  one  of  his 
Majesty's  principal  secretaries  of  state  as  a  fit 
and  proper  person  to  be  from  time  to  time  so 
appointed,   (s.  1.) 


Remuneratfon  to  officers  of  said  second  Court. 
— That  such  assistant  barrister  shall  be  entitled 
to  a  remuneration  of  ten  guineas  per  diem  for 
each  day  that  he  shall  so  preside  as  aforesaid  ; 
and  such  assistant  clerk  of  the  peace  shall  be 
entitled  to  a  remuneration  of  two  guineas  per 
diem ;  and  such  additional  crier  shall  be  en- 
titled to  a  remuneration  of  half-a-guinea  per 
diem,  for  such  time  as  they  shall  execute  their 
respective  oflSccs  in  such  second  court;  and 
such  remuneration  shall  be  paid  by  the  trea- 
surer of  the  borough  out  of  the  borough  fund ; 
and  the  recorder  or  other  person  presiding 
shall  grant  a  certificate  to  such  assistant  barris- 
ter, such  assistant  clerk  of  the  peace,  and  such 
addhional  crier  respectively,  stating  the  num . 
ber  of  days  that  each  shall  have  executed  his 
several  oftxe,  and  the  amount  that  he  is  en- 
titled to  claim ;  and  such  certiBcate  shall  be  a 
suHicient  authority  to  the  treasurer  of  the 
borough  to  pay  the  same,  and  shall  be  retained 
by  him  as  a  voucher  for  such  payment :  Pro 
vide<l  always,  that  such  assistant  barrister, 
assistant  clerk  of  the  peace,  or  additional  crier, 
shall  not  in  any  case  be  entitled  to  claim  re- 
muneration for  more  than  two  days.  (s.  2.) 

^Appointments  not  subject  to  duty. — That  the 
appointments  and  certificates  authorized  and 
directed  by  this  act  shall  not  be  subject  to  any 
stamp  duty  or  other  tax  whatsoever,    (s.  3.) 

Two  or  more  justices  at  adjourned  quarter 
sessions  may  sit  apart  for  despatch  of  business. 
— ^And  reciting  that  doubts  have  arisen  whe- 
ther it  is  lawful  for  the  justices  assembled  at 
anv  adjourned  quarter  sessions  of  the  peace 
held  for  any  county,  riding,  or  division,  to 
carry  into  effect  the  provisions  of  the  act 
passed  in  the  fifty-ninth  year  of  his  late  Ma- 
jesty King  George  the  lliird  as  aforesaid :  it 
is  therefore  enacted,  that  from  and  after  the 
passing  of  this  act  it  shall  be  lawful  for  the 
justices  assembled  at  any  adjourned  quarter 
sessions  of  the  peace  for  any  county,  riding, 
or  division,  ou  the  first  day  that  tney  shall 
assemble,  should  the  state  of  the  business  be 
such  at  such  adjourned  quarter  sessions  as  is 
likely  to  occupy  more  than  three  days,  in- 
cluding the  day  of  their  being  so  assembled, 
to  appoint  two  or  more  justices  to  sit  apart 
from  themselves  in  some  place  in  or  near  the 
Court,  there  to  hear  and  oetermine  such  busi- 
ness as  shall  be  referred  to  them  whilst  others 
of  the  justices  are  at  the  same  time  proceeding 
in  the  despatch  of  the  other  business  of  the 
same  Court ;  and  the  proceeding  so  had  by 
and  before  such  two  or  more  justices  so  sitting 
apart  shall  be  as  good  and  effectual  in  the  law 
to  all  intents  and  purposes  as  if  the  same  were 
had  before  the  Court  assembled  and  sitting 
as  usual  in  its  ordinary  place  of  sitting,  and 
shall  be  enrolled  and  recorded  accordingly. 
(8.4.) 

This  act  may  be  amended,  altered,  or  re- 
pealed by  any  other  act  to  be  passed  in  this 
present  session,    (s.  5.) 
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An  Introduction  to  the  Study  of  the  Civil 
Law,  By  David  Irving,  LL.D.  Fourth 
Edition.     London:  Maxwell,  1837. 

Although  the  general  practitioner  in  the 
legal  profession  rarely  possesses  much  know- 
ledge  of  the  Civil  Law,  and,  according  to 
the  prevailing  opinion,  can  have  but  little 
occasion  for  it,  there  is  no  doubt  that 
the  accomplished  lawyer  should  make  him- 
self acquainted  at  least  with  an  outline  of 
the  subject.  To  those  who  are  inclined, 
and  whose  leisure  enables  them,  to  enter 
this  ancient  and  classical  region  of  juridical 
study,  the  work  of  Dr.  Irving  will  be  par- 
ticularly welcome.  It  is  written  in  a  lively 
stile,  abounding  with  acute  criticism  (oc- 
casionally perhaps  a  little  too  severe)  ;  dis- 
playing great  learning  and  research,  with 
infinite  zeal  in  behalf  of  the  study  he  re- 
commends. 

It  will  perhaps  be  a  more  useful  course 
to  our  readers  tl.an  any  other  we  could 
adopt,  if  we  limit  our  present  notice  to  the 
author's  observations  on  the  Civil  Law*  so 
far  as  they  bear  on  English  Jurisprudence. 

"In  Bnjifland  (he  observes)  the  civil  law 
was  publicly  tau|(ht  at  a  veij  early  period. 
The  first  professor  was  Vacanus ;  Whose  his- 
tory has  recently  been  illustrated  in  a  separate 
volume  by  Dr.  wenck,  a  very  learned  civilian 
of  the  university  of  Leipzig.  Such  a  book 
could  only  have'  proceeded  from  a  German 
university:  such  is  the  proficiency,  and  such 
the  assiduity  of  the  German  civilians,  that  they 
are  capable  of  derivinff  instruction,  or  of  find- 
ing entertainment,  where  those  of  most  other 
nations  could  perceive  nothinj?  hot  a  barren 
waste.  The  name  of  Vacarius  is  not  unknown 
to  those  who  are  acquainted  with  the  writings 
of  Selden  and  Duck;  and  his  services  are 
stated  in  the  following  terms  by  an  autlior  of 
considerable  note,  Dr.  Hurd,  the  late  Bishop 
uf  Worcester :  '  Mutters  continued  on  this 
footinf^  during  the  three  first  of  the  Norman 
reigns.  The  Frince  did  his  utmost  to  elude 
the  authority  of  the  English  laws;  and  the 
nation,  on  the  other  hand,  laboured  hard  to 
confirm  them.  But  a  new  scene  was  opened 
under  King  Stephen,  by  means  of  the  Justinian 
laws ;  which  had  latelv  been  recovered  iu  Italy, 
and  became  at  once  t&e  fashionable  stndy  over 
all  Europe.  It  is  certain  that  the  Pandects 
were  first  brought  amongst  us  in  that  reign ; 
and  that  the  reading  of  them  was  much  fo- 
voured  by  Archbishop  Theobald,  under  whose 
encouragement  they  were  publicly  fead  in 
England  by  Vacarius,  within  a  short  time  after 
the  famous  Irnerius  had  opened  his  school  at 
Bologna.  There  is  somettung  singular  in  the 
readiness  with  which  this  new  system  of  law 
was  embraced  in  these  western  parts  of  Eu. 
rope. .  .Vacarius  had  continued  to  teach  it  for 


some  time,  in  the  Archbishop's  Pidace  at  Lsm* 
beth,  to  great  numbers,  whom  first  (he  novelty 
of  the  study,  and  then  the  fashion  of  the  age, 
had  drawn  about  him.  The  fame  of  the 
teacher  was  high,  and  the  new  science  had 
m8<1e  a  great  progress,  when  on  a  auddcn  it 
received  a  severe  check,  and  from  a  qnarter 
whence  one  should  not  naturally  expect  it. 
In  short,  the  King  himself  interdicted  the 
study  of  it.  Some  have  imagined  thai  this  in- 
hibition was  owing  to  the  spite  he  bore  to 
Archbishop  Theobald.  But  the  true  reason 
seems  to  be,  that  the  cannon  law  was  first 
read  by  Vacarius  at  the  same  time,  and  nnder 
Colour  of  the  imperial.  1  think  we  may  col- 
lect thus  much  very  clearly  from  John  of 
Salisbafy,  who  acquaints  us  with  this  edict* 
For  he  considers  it  as  an  ofifence  against  the 
church,  and  expressly  calls  the  prohibition  an 
impiety.'    •    •    • 

**  The  academical  study  of  the  civil  law 
seems  thus  to  have  commenced  in  England 
under  auspices  sufficiently  favourable.  That 
it  made  some  progress  at  this  early  period,  is 
suflicientiy  apparent  from  the  trentise  on  the 
Laws  and  Customs  of  En(f]and,  which  is  com« 
monly  ascribed  to  Rannlph  Glanville,  Chief 
Justice  dnrinff  the  reign  of  Henry  the  Second. 
Sir  Matthew  Hale  has  remarked,  that  although 
it  perhaps  was  not  written  by  him,  yet  it  seems 
to  have  been  wholly  written  at  that  time.  Ac- 
cording to  the  title  of  the  book,  it  was  eom* 
posed  in  the  time  of  Henry  the  Second,  '  jus- 
ticiss  gnbernacula  tenente  iUostri  viro  RaauU 
pho  de  Qlanrilla  ;*  an  inscription  which  by  no 
means  describes  the  Chief  Justice  as  the 
author.  From  these  words,  says  Lord  Lyttel* 
ton,  I  infer  that  the  book  was  not  written  liy 
Glanville  himself,  '  but  by  some  clergymsa, 
under  his  direction  and  care ;  I  say  clergyman, 
because  it  is  written  in  Latin,  which  coald 
hardly  be  done  by  a  layman  of  that  age.'  This 
treatise,  to  whatever  author  it  may  be  ascribed, 
is  the  mo.<<t  ancient  book  now  extant  on  the 
law  of  England.  It  is  not  without  considerable 
obligations  to  the  ciril  law  i  and  the  beginning 
of  the  prologue  is  little  more  than  a  transcript 
from  the  praoemtom  of  Justinian's  Inslitu* 
tions.'' 

Gkiiville,  according  to  Dr.  Irving,  has 
servilely  co|ned  Justinian,  and  the  author 
of  Fleta  has  servilely  copied  Ghnville.  It 
is  well  known  (adds  our  author)  that  the 
Treatise  ascribed  to  the  Chief  Justice  was 
at  a  very  early  period  adopted  in  Scotland, 
with  a  few  changes  and  modifications ;  and 
that  under  this  new  form  it  bears  the  title 
of  Regiam  Majestatem,  from  the  initial 
words  of  the  prologue.  Ih*.  Irving  then 
contends  that — 

**  The  influence  of  the  Roman  hw  on  the 
law  of  England  has  been  much  more  con^ 
derable  than  most  lawyers  are  aware.  Of  the 
nature  and  extent  of  tliis  infhieffce,  we  cannot 
expect  any  sound  estimate  from  individuab 
who  are  almost  totally  ignorant  of  tlue  laws  of 
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efery  country  but  their  owo;  and  as  wiib 
ij(oorance  prejadice  it  apt  to  march  hand  in 
haiHi,  we  cannot  expect  such  iadividnak  to  be 
very  willing  to  admit  the  probability  of  this 
opinion,  to  which  they  are  incapable  of  apply- 
in)?  the  proper  test,  i  do  not  venture  to  inter- 
re  any  decision  of  my  own ;  but  it  may  here 
proper  and  seaionable  to  produce  the  (pi- 
nion of  several  competent  judges.  *  Inasmuch 
as  the  taws  of  alJ  nations/  said  the  Lord  Chief- 
Jestice  Holt,  '  are  doubtless  raised  out  of  the 
rains  of  the  civil  kw,  as  all  i^ovemmenU  are 
ipriin^  out  of  the  Roman  empire,  it  must  be 
owiked  that  the  principles  of  our  law  are  bor- 
rowed from  the  civil  law,  and  therefore 
l^oudded  upon  the  same  reason  in  many 
tbiairs/  A  similar  opinion  is  delivered  by 
Dr.  Wood !  *  Upon  a  review,  I  think  it  may 
be  maintafaied  that  a  great  part  of  the  civil 
law  b  part  Of  the  law  of  Engknd,  and  inter- 
woven with  it  throughout.'  According  to 
Dr.  Cowell,  the  common  law  of  England  is 
nothing  else  but  a  mixture  of  the  feudal  and 
the  Roman  law.  And  in  reference  to  the 
Pandects,  Sir  William  Jones  has  haxsrded  the 
subsequent  opinion :  '  With  all  iu  imperfec- 
tions, it  is  a  most  valuable  mine  of  judicial 
knowledge;  it  gives  law  at  this  hour  to  the 
matest  part  of  Europe,  and,  though  few  Eng- 
lish lawyers  dare  make  such  an  acknowledg- 
ment, it  is  the  true  source  of  nearlv  all  our 
EngHsh  laws  that  are  not  of  a  feudal  origin.' 
Many  other  testimonies  might  easily  be  added ; 
but  we  already  seem  entitled  to  conclude,  that 
to  an  English  lawyer  some  knowledge  of  the 
tm\  law  is  by  no  means  a  superfluous  or  use- 
less acquisition.  Of  this  study  I  venture  to 
extend  my  recommendation  somewhat  further 
than  baa  been  done  by  Roger  North.  '  Be- 
sides history,'  be  remarks,  '  there  are  other 
sorts  of  learning  most  reasonable  for  a  lawyer 
to  have  some  knowledge  of,  though  even 
superficial,  as  of  the  civil  law.  A  man  of  the 
law  would  not  be  willing  to  stand  mute  to  the 
question,  what  is  the  difference  between  the 
civil  and  the  common  law,  what  is  the  imperial 
hw,  what  tlie  canon,  what  the  Pandects, 
Codes,  &c. }  It  is  not  at  all  needful  to  study 
questions  in  these  laws;  but  .the  rise  and  pro- 
gress of  them  in  gross  is  but  a  necessary  know- 
ledge, and  so  far  takittg  dp  but  little  time,  and 
had  by  mere  inspection  of  some  books,  and 
perusing  their  introductions.'  For  this  recom- 
mendation, foint  as  it  certainly  is,  I  am  in- 
clined to  give  the  writer  some  degree  of  credit. 
But  of  the  importance  of  acquiring  a  know- 
ledge of  the  civil  law,  a  much  higher  estimate 
has  been  formed  bv  several  English  lawyers  of 
greater  name ;  and  at  present  I  shall  content 
myself  with  referring  to  the  opinion  and  the 
example  of  Sir  Matthew  Hale.  We  are  in- 
formed bv  his  biographer,  Buhop  Burnet,  that 
'  he  set  liimself  much  to  the  study  of  the 
Roman  law,  and  though  he  liked  the  way  of 
judicature  in  England  by  juries  much  better 
than  that  of  the  civil  law,  where  so  much  was 
trusted  to  the  judge,  yet  he  often  said,  that  the 
tme  grounds  and  reasons  of  law  were  so  well 
delivered  in  the  Digests^  that  a.nM  could 


never  understand  law  as  a  science  so  well  as 
by  seeking  it  there,  and  therefore  laraenteu 
much  that  it  was  so  little  studied  iu  England.' 
*'  The  statute  law  of  England  respecting  the 
distribution  of  the  estateu  of  intestates  '  is  in  a 
g^eat  measure  borrowed  from  the  ll8th  Novel 
of  Justinian  ;  and  the  statute  of  distributions 
is  known  to  have  been  prepared  by  a  profes- 
sional civilian.  Sir  Leoline  Jenkins,  Judge  of 
the  High  Court  of  Admiralty.  It  may  tnere- 
fore  be  presumed  that  a  familiar  acquaintance 
with  the  original  text  roust  be  of  no  small  im- 
portance to  a  practical  lawyer." 

The  author  after  adducing  some  illustru- 
tions,  particularly  the  case  of  Wakefield 
for  ^e  abduction  of  Miss  Turner,  as  to  the 
hecessity  of  a  knowledge  of  the  Civil  Law, 
and  its  application  to  our  judicial  proceed- 
ingSf  proceeds  as  follows : 

'•  There  is  one  English  Court  which  pre- 
sents the  roost  arople  prospects  of  honour  and 
emolument,  and  in  which  a  competent  know- 
le<lge  of  the  civil  law  is  confessedly  of  no  small 
importance  to  the  jmlges  and  practitioners. 
The  forms  of  administering  justice  in  the 
Court  of  Chancery  are  in  a  great  measure 
derived  from  the  Koman  jurisprudence.  The 
chancellors  were  for  many  ages  dignified  eccle- 
siastics, eminent  for  their  skill  in  the  civil  and 
canon  laws ;  and  their  assistants,  the  masters 
in  Chancery,  were,  till  a  much  later  period, 
doctors  in  the  same  faculties.  '  And  ^to  speak 
witli  all  due  deference)  if  the  other  practi- 
tioners in  this  honourable  and  important  seat 
of  justice  would  sometimes  condescend  to  look 
back  upon  the  real  sources  of  their  proceed- 
ings, and  correct  some  of  their  redundancies 
by  the  first  principles  of  their  profession,  the 
civil  law  would  not  appear  in  a  less  favourable 
liglit,  nor  would  the  suitors  be  more  bur- 
thened  with  delay  and  expense.  One  prin- 
cipal object  of  this  Court  arises  from  testa- 
mentary causes;  in  which  it  has  in  many 
instances  an  exclusive  jurisdiction,  in  others, 
a  concurrent  one  with  the  Ecclesiastical  Courts. 
But  as  devises  of  lands  were  little  known  in 
the  English  constitution  till  the  statutes  of 
wills  in  the  reign  of  Henry  VIII.,  the  profes- 
sors of  the  common  law  were  very  poorly  pro- 
vided with  the  rules  for  determinmg  such  dis- 
putes  as  then  began  daily  to  arise,  and  to  open 
an  entire  new  scene  of  very  lucrative  business. 
The  right  of  testation  however  being  very  free 
and  unlimited  in  the  Roman  republic,  they 
gladly  resorted  to  that  rich  magazine  of  good 
sense ;  from  whence  they  have  imported  very 
large  and  valuable  materials,  wherewith  they 
have  enlivened  their  more  modern  juridical 
writings;  and  have  thereby  much  improved 
the  system  of  public  justice.  Here  therefore 
the  civil  law  speaks  with  good  effect,  where 
the  common  law  is  silent  or  deficient;  and 
deserves  to  be  studied  with  great  care  and  pre- 
cision. And  the  same  may  be  said  of  several 
other  objects  of  this  high  jurisdiction.' " 

We  mustf  for  the  present,  conclude  with 
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the  following  notice  of  the  Advocates  at 
Doctors'  Commons : 

*•  In  the  year  1/68,  it  was  enacted  by  the 
Senate  [at  Cambrid^eJ  thut  no  candidate 
should  be  admitted  to  the  degree  of  LL.B. 
without  producing  a  certi6cate  of  bis  having 
attended  the  professor's  lectures  for  three 
terras ;  and  what  has  been  found  practicable  in 
the  one  university,  may  be  worth  attempting  in 
the  other.  Under  the  present  system  at  Ox- 
ford, a  bachelor  of  laws  is  not  better  trained  in 
juridical  studies  than  a  bachelor  of  arts.  Uls 
name  must  continue  seven  years  on  the  boards, 
but  the  necessary  period  of  his  residence  is 
oulv  about  four  years.  He  continues  nomi- 
nally, though  in  too  many  cases  not  really,  a 
siudeut  for  five  years  longer,  before  be  can  be 
admitted  to  his  doctor's  degree;  but  if  he  de- 
clares his  intention  of  following  the  profession 
of  a  civilian^  he  is  permitted  to  take  that  de- 
gree in  four  years  msteud  of  five.  Having 
thus  been  engaged  in  pursuing  a  shadow  for 
eleven  years,  he  is  qualified  tu  present  bimself 
at  Doctors'  Commons ;  and,  after  the  expira- 
tion of  his  year  of  silence,  may  at  length  be 
qualified  to  plead  in  the  Ecclesiastical  and 
Admiralty  Courts.  If  he  has  sufficiently  im- 
bibed the  spirit  of  his  foster-mother,  he  is  like- 
wise preoared  to  view  with  supreme  contempt 
the  graduates  of  all  other  univer«itie«  except 
those  of  Oxford  and  Cambridge,  doubtless  with 
good  reason ;  for  what  is  Cujacius's  knowledge 
of  the  civil  law,  or  Van  Espen's  knowledge  of 
the  canon  law,  when  put  in  competition  with 
the  multifarious  advantages  of  keeping  one's 
name  for  eleven  long  years  on  the  books  of 
some  college  in  the  magnificent  University  of 
Oxford  ?  A  graduate  of  another  denomination 
once  endeavoured  to  intrude  himself  into  this 
learned  society.  It  is  not  universally  under- 
stood that  the  Archbishop  of  Canterbury  en- 
joys the  privilege  of  conferring  degrees  in  all 
the  faculties;  nor  do  I  think  it  superfluous  to 
add  that,  so  far  as  my  knowledge  extends, 
this  privilege  has  generally  been  exercised  with 
sufficient  propriety  and  reserve.  Archljishop 
Herring  having  conferred  the  degree  of  doc- 
tor of  laws  on  John  Huwkesworth,  a  very  dis- 
tinguished English  writer,  the  new  gra'duate 
made  an  attempt  to  be  admitted  as  an  advo- 
cate; but  it  was  decided  that  a  Lambeth  de- 
gree did  not  impart  the  requisite  qualification, 
nor  are  we  aware  that  any  similar  question  has 
since  been  moved.  Dr.  Kenrick  has  made  the 
subsequent  allusion  to  this  unsuccessful  at- 
tempt : 

Repeatedly  engrossed  vou  seft 
The  same  by  H-^ks— fh.  LL.D., 

At  Lambeth  dubb'd  a  doctor ! 
He  >vho,  so  learned  in  the  laws. 
Had  practised,  had  he  found  a  cause, 

A  client,  or  a  proctor. 

"To  these  anecdotes  of  the  profession  in 
Enjrland,  I  may  add  that  no  person  in  holy 
orders  can  be  admitted  a  nrember  of  the  Col- 
lege of  Doctors  of  Law  exercent  in  the  Eccle- 
siastical and  Admiralty  Coirts.    This  ques- 


tion was,  within  a  recent  period,  decided  Id 
the  case  of  Dr.  Highmore,  who,  perhaps  some- 
what unluckily  for  himself,  had  successively 
directed  his  attention  to  the  three  learned 
professions.  His  objects  and  his  porsuirs  ap- 
pear to  have  been  so  various,  that  it  may  be 
worth  while  to  mention  that  he  had  prosecuted 
his  studies  in  at  least  four  universities.  Philo- 
logy and  divinity  he  studied  at  Odctingea,  and 
he  became  a  deacon  of  the  charch  of  England. 
He  studied  medicine  at  Leyden  and  Edin- 
burgh, and  in  one  of  those  oniyersities  he  be- 
came a  doctor  of  physic.  The  study  of  the 
civil  law  he  prosecuted  at  Edinbui^  and  Cam- 
bridge, and  in  the  latter  university  he  took  the 
degree  of  doctor  of  laws.  Having  at  length 
made  his  election  to  adhere  to  the  legal  pro- 
fession, he  applied  in  due  form  to  the  Dean  of 
the  Arches,  but  was  informed  that,  having 
taken  deacon's  orders,  he  could  not  be  ad- 
mitted a  member  of  the  college,  such  admis- 
sion being  expreuly  forbidden  by  the  canons 
of  the  church.  To  this  decision,  which  was 
confirmed  by  the  Archbishop  of  Canterbnry, 
he  submittecL  with  great  reluctance;  and  he 
made  a  formal  appeal  to  the  public  respecting 
a  case  in  which  the  public  could  not  be  ex- 
pected to  feel  any  very  deep  interest.  If  be 
had  first  become  an  advocate,  and  had  after- 
wards entered  into  holy  orders,  it  is  to  be  pre- 
sumed that  the  two  professions  of  divinity  and 
law  would,  in  that  case,  have  been  declared 
equally  incompatible.  Dr.  Taylor,  having  taken 
orders,  ceasea  to  be  a  member  of  the  college, 
and  consequently  was  no  longer  qualified  to 
practise  in  the  Courts  at  Doctors'  Commons." 


LOCAL  AND  PERSONAL  ACTS, 
1837, 

OBCLABEn  PUBLIC,    AND   TO  BE    JUDICIALLY 
NOTICED. 


1.  An  act  to  enable  the  corporation  of  Lei- 
cester to  apply  the  proceeds  of  their  real  es- 
tates in  payment  of  money  borrowed  for  the 
purchase  and  enlargement  of  the  gaol  and 
house  of  correction  for  the  borough  of  Lei- 
cester. 

2.  An  act  for  maintaining  the  causeway  and 
turnpike  road  from  Grigg's  Quay  in  the  parish 
of  Uly  Lelant,  over  Hayle  River  and  Sands, 
and  through  Hayle  Foundry,  in  the  county  of 
Cornwall,  and  for  extending  the  said  turnpike 
road  from  the  we«tem  end  of  the  said  cause- 
way towards  Penzance. 

3.  An  act  to  amend  and  enlarge  the  powers 
of  an  act  passed  in  the  first  and  second  years 
of  his  present  Majesty,  for  erectmg  a  county 
hall  and  Courts  of  Justice,  and  also  for  pro- 
viding accommodation  for  his  Majesty's  jus- 
tices of  assise  in  and  for  the  county  6( 
Worcester. 

4.  An  act  for  lighting  with  gas  the  town  of 
Runcorn  otherwise  called  Higher  Runcorn 
and  Lower  Rnncorn,  and  also  the  C^waship  or 
Chapelry  of  Halton,  both  in  the  parish  of 
Rnncorn  in  the  coun^  of  Chester.  . 
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5.  An  act  for  making  and  maintaining  a 
turnpike  road  along  the  south  side  of  the  river 
Dee  in  the  county  of  Kincardine. 

6.  An  act  for  repairing,  maintaining*  and 
improving  the  road  from  the  town  of  Roch- 
dale to  near  Hand  Bridge  near  the  town  of 
fiarnky  and  other  roads  communicating  there- 
with, and  for  making  and  maintaining  other 
roads  also  to  communicate  therewith,  all  in  the 
county  palatine  of  Lancaster. 

7«  An  act  to  extend  the  powers  and  provi- 
sions  of  an  act  passed  in  the  last  session  of 
parliament,  for  the  more  easy  and  speedy  re- 
co?ery  of  small  debts  within  the  borough  of 
Leicester,  to  several  other  towns,  parishes,  and 
places  in  the  county  of  Leicester. 

8.  An  act  for  the  utore  easy  and  speedy  re- 
covering small  debts  within  the  parish  of 
Hinckley  and  other  places  therein  mentioned 
in  the  counties  of  Leicester  and  Warwick. 

9.  An  act  for  the  more  easy  and  speedy  re- 
covery of  small  debts  within  the  town  of 
Loughborough,  and  other  places  therein  men- 
tioned,  in  the  counties  of  Leicesier  and  Not- 
tingham. 

10.  An  act  for  better  paving,  cleansing, 
lighting,  watching,  and  improving  the  town  o( 
Whitby  in  the  North  Riding  of  the  county  of 
York. 

1 1.  An  act  to  enable  the  company  of  pro- 
prietors of  the  Bridgewater  and  'Taunton 
canal  navigation  to  continue  the  line  of  the 
canal  below  the  town  of  Bridge^vater,  and  for 
varying  the  powers  of  the  several  acts  relative 
to  the  said  canal. 

12.  An  act  to  enable  "The  Licensed  Vic- 
tuallers and  General  Fire  and  Life  Assurance 
Company*'  to  sue  and  be  sued  in  the  name  of 
the  chairman^  deputy  chairman,  or  of  any  one 
of  the  directors  of  the  said  company,  and  for 
other  purposes. 

13.  An  act  for  forming  and  regulating  a 
company  to  be  called  '*  The  Patent  Dry  Gas 
Meter  Company,  "  and  to  enable  the  said  com- 
pany to  purchase  certain  letters  patent. 

14.  An  act  for  making  and  maintaining  cer- 
tain roads  in  the  county  of  Aberdeen. 

15.  An  act  to  enable  the  duke  of  Buccleuch 
and  Queensberry  to  make  and  maintain  a  pier 
at  Granton  in  the  parish  of  Cramond,  and  a 
road  therefrom  to  join  the  road  leading  from 
Leith  to  Queeusferry  in  the  comity  of  Edin- 
burgh. 

16.  An  act  for  more  eflfectaally  repairing 
the  road  from  the  turnpike  road  between 
Gateshead  and  Hexham,  near  Lobley  Hill  in 
the  county  of  Durham,  to  Burtryford  in  the 
parish  of  Stanhope  in  the  same  county,  to- 
gether with  several  branches  therefrom. 

1/.  An  act  for  amending  an  act  of  his  pre- 
sent Majesty,  for  repa'tring  the  roads  from 
Sevenoaks  Common  to  Woodsgate,  Tunbridge 
Wells,  and  Kippiag's  Cross,  and  from  Tun- 
bridge Wells  to  Woodsgate,  in  the  County  of 
Kent. 

la.  An  ad  for  better  paving,  cleansing, 
lighting,  and  otherwise  improving  the  town  of 
Carditl  in  the  county  of  Glamorgan. 

19.  An  act  for  better  lighting  with  gaa  the 
town  of  Cardiff  in  the  county  of  Glamorgan. 


21).  An  act  for  better  supplying  with  water 
the  town  and  borough  of  Stamford,  and  places 
adjacent  thereto,  in  the  counties  of  Northamp- 
ton and  Lincoln. 

21.  An  act  for  making  a  railway  from  Shef- 
field in  the  West  Riding  of  the  county  of  York 
to  Manchester  in  the  county  of  Lancaster. 

22.  An  act  for  making  and  maintaining  a 
railway  from  the  town  of  Lancaster  to  the 
town  of  Preston  in  the  county  palatine  of 
Lancaster. 

23.  An  act  to  enable  the  North  Midland 
Railway  Company  to  alter  the  line  of  the  said 
railway,  and  also  to  make  two  branches  to 
communicate  with  the  same. 

24.  An  act  for  enabling  the  Manchester  and 
Leeds  railway  company  to  vary  the  line  of  such 
railway,  and  for  amending  and  enlarging  the 
powers  aiMi  provisions  of  the  act  relating 
thereto. 

25.  An  act  to  enlarge  and  amend  the  powers 
and  provisions  of  an  act  relating  to  the  Whitby 
and  Pickering  railway  in  the  North  Riding  of 
the  county  of  York. 

26.  An  act  to  amend  an  act  passed  in  the 
last  session  of  Parliament,  for  making  a  rail« 
way  from  Birmiui^ham  to  Gloucester,  to  extend 
the  line  of  the  said  railway,  and  to  make 
liranches  therefrom  to  the  city  of  Worcester 
and  the  town  of  Tewkesbury. 

27.  An  act  for  enabling  the  Liverpool  and 
Manchester  railway  company  to  raise  more 
money,  and  for  amending  and  enlarging  the 
powers  and  provisions  of  the  several  acts  rela- 
ting to  the  said  railway. 

^.  An  act  to  alter  the  line  of  the  Preston 
and  Wyre  railway,  and  to  amend  the  act  re- 
lating thereto. 

29.  An  act  for  making  and  maintaining  a 
dock  or  docks  at  Wyre  in  the  county  palatine 
of  Lancaster. 

30.  An  act  for  establishing  a  company  for 
the  purpose  of  laying  out  and  maintaining  an 
ornamental  park  within  the  townships  of 
Rusholme.Chorlton.upon-Medlock,  and  Moss- 
side,  in  the  county  of  Lancaster. 

31.  An  act  for  building  a  bridge  over  the 
river  Thames  from  Streailey  in  the  county  of 
Berks  to  the  opposite  shore  in  the  parish  of 
Goring  in  the  county  of  Oxford,  and  for  ma- 
king convenient  approaches  thereto. 

32.  An  act  for  continuing,  altering,  and 
amending  certain  acts  for  regulating  the 
police  of  the  city  of  Edinburgh  and  the  adjoin- 
ing districts,  and  for  other  purposes  relating 
thereto 

33.  An  act  for  widening  and  improvinsr  the 
road  from  Halifax  to  ^hefiield  in  tho  West 
Riding  of  the  county  of  York,  so  far  as  relates 
to  the  third  district  of  the  said  road ;  and  for 
diverting  the  said  district  of  road,  and  making 
a  new  line  of  road  therefrom. 

34.  An  act  for  Improving  and  maintaining 
the  road  from  Dryclough,  through  Shaw,  New 
Hey,  and  Milnrow,  to  Rochdale,  and  other 
roads  in  the  county  of  Lancaster. 

35.  An  act  for  more  eflfectually  repairing, 
improving,  and  maintaining  certain  roads 
leading  to  and  from  the  torn  of  Llanrwst  in 
the  county  of  Denbi^^ed  by  GoOglc 
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36.  An  act  for  repairin(r,  muntaininff.  and 
improving^  the  line  of  the  road  from  Leeds  to 
Otley  in  the  West  Riding'  of  the  County  of 
York. 

37.  An  act  for  makinf^  and  maintaining  a 
road  from  the  road  leadin^r  from  Glasgow  to 
Carntyne,  called  Duke  Street,  to  the  east  end 
of  Blackfriars  Street  or  Regent  Street  in  the 
said  city  of  Glasgow. 

38.  An  act  for  better  maintaining  the  road 
from  Gillow  Hollow  in  the  parish  of  Biddulph 
in  the  County  of  Stafford  to  the  Congleton 
and  Leek  turnpike  road  at  Park  Lane  m  the 
township  of  Con^leton  in  the  County  of  Ches- 
ter,  with  the  road  therefrom  at  Lick  Lane  in 
the  said  parish  of  Biddulph. 

39.  An  act  for  further  and  more  effectuaUy 
repairing,  amending,  and  maintaining  certain 
roads  in  the  county  of  Roxburgh,  and  other 
roads  connected  therewith,  leading  into  the 
counties  of  Berwick,  Northumberland,  and 
Durham. 

40.  An  act  for  more  effectually  impro?ing 
the  several  roads  from  Newcastle-under-Lyme 
to  Darlaston  Bridge,  Butt  Lane,  and  Linley 
Lane,  and  through  Trent  Vale  and  Stoke-upon- 
Trent  to  Shelton  Wharfs  all  in  the  county  of 
Stafford. 

41.  An  act  for  maintuning,  repairing,  and 
amending  turnpike  roads  from  the  town  of 
Antrim  In  the  county  of  Antrim  towards  Cole- 
raine  in  the  county  of  Londonderry. 

42.  An  act  for  maintaining^  repairing,  and 
amending,  a  turnpike  road  from  Belfast  to 
Lisburoe  by  Malone  and  by  the  Falls,  and  two 
turnpike  roads  leading  from  the  Falls  Road  by 
Dundrod  and  Castlerobin  respectively  to  Crum- 
lin,  in  the  county  of  Antrim. 

43.  An  act  for  more  effectually  amending 
the  roads  from  Manchester  in  the  County  of 
Lancaster  through  Oldham  to  Austerlands  in 
the  County  of  York,  and  from  Oldham  to 
Ashton-under-Lyne,  and  from  Oldham  to 
Rochdale,  and  other  roads,  and  for  making 
and  maintaining  new  lines  to  communicate 
therewith,  all  in  the  said  county  of  Lancaster. 

44.  An  act  for  making  and  maintaining  a 
turnpike  road  from  Butterhouse  Green  in  the 
county  of  Chester  to  Thorneley  Lane  End  in 
the  county  of  Lancaster. 

45.  An  act  for  amending  two  several  acts, 
of  the  seventh  and  tenth  years  of  his  late  Ma- 
jesty King  George  the  Fourth,  for  repairing 
the  road  from  Ashborne  in  the  county  of 
Derby  to  Leek  in  the  county  of  Stafford,  and 
from  Ryecroft  Gate  upon  Kushton  Common 
to  Congleton  in  the  county  of  Chester. 

46.  An  act  for  repairing  and  maintaining 
the  road  leading  from  Elland  Bridge  in  the 
parish  of  Halifax  into  the  Dewsbury  and  El- 
land Turnpike  Road  near  the  obelisk  in  the 
parish  of  Dewsbury,  all  in  the  West  Riding  of 
the  county  of  York. 

47.  An  act  to  enable  the  managers  of  the 
Sun  Life  Assurance  Society  to  appropriate  any 
part  of  the  profits  thereof  for  the  benefit  of 
any  persons  who  have  already  effected  or  may 
hereafter  effect  policies  of  assurance  with  the 
said  society. 


48.  An  act  to  continue  for  a  limiled  term  of 
years  the  acts  relating  to  the  police  of  the  city 
of  Glasgow ;  to  vest  the  management  of  the 
Statute  Labour  Conversion  Money  of  the  said 
city  in  the  board  of  police  thereof;  and  for 
other  purposes  therein  mentioned. 

49.  An  act  to  continue  for  a  limited  term  of 
years  the  police  act  for  the  barony  of  Gorbals 
in  the  county  of  Lanark,  and  for  other  pur- 
poses relating  thereto. 

50.  An  act  to  enlarge  the  powers  of  an  act 
passed  in  the  third  year  of  the  reigti  of  his 
present  Majesty, intituled  "An  act  for  making 
a  railway  from  London  to  Greenwich." 

51.  An  act  for  constructing  a  harbour,  dock 
or  docks,  piers,  and  other  works  at  Trinity  in 
the  parish  of  North  Leith  and  county  of  Edin- 
burgh. 

52.  An  act  for  better  supplying  with  water 
the  town  and  borough  of  Swansea  in  the 
county  of  Glamorgun. 

53.  An  act  for  making  a  canal  from  the 
Stourbridge  navigation  near  Brockmoor  in  the 

? parish  of  Kingswinford  in  the  county  of  Suf- 
ord  to  the  Oak  Farm  Colliery,  with*  a  branch 
to  the  Standhills,  both  in  the  said  parish  of 
Kingswinford  and  county  of  Stafford. 

54.  An  act  for  making  and  maintaioing  cer- 
tain resorvoirs  in  the  ^several  townships  of 
Holme,  Cartworth,  Austonley,  Upperthong, 
Wooldale»  and  Hepwortb,  in  the  several  pa- 
rishes of  Kirkburton  and  Almondbury,  m  the 
West  Riding  of  the  county  of  York. 

55.  An  act  for  better  supplying  with  water 
the  town  of  Wakefield  and  the  neighbourhood 
thereof  in  the  West  Riding  of  the  county  of 
York. 

56.  An  act  to  alter  and  amend  an  act  of  the 
last  session  of  parliament,  intituled  *'  An  act 
for  making  and  maintaining  a  pier  wharf  and 
other  works  at  Greenwich  in  the  county  of 
Kent  i"  and  to  extend  the  powers  of  the  said 
act. 

57.  An  act  for  more  effectually  drainmg  of 
certain  fen  lands  and  low  grounds  m  the  honor 
manor,  and  parish  of  Wormegay  in  the  county 
of  Norfolk,  and  other  lands  and  grounds  %vhich 
are  now  drained  by  means  of  or  through  a  cer- 
tain drain  called  *'  Polver  Drun"  in  the  sakl 
county. 

58.  An  act  for  removing  the  markets  held 
in  the  city  of  Worcester  in  the  county  of  Wor- 
cester for  the  sale  of  cattle,  horses,  sheep,  and 
pigs,  and  for  providing  another  market  place 
w  lieu  thereof,  and  for  providing  for  the  better 
and  more  effectual  draining  the  said  city. 

50.  An  act  to  alter  and  amend  an  net  of  the 
sixth  year  of  the  reign  of  his  late  Majesty,  for 
opening  certain  Streets  in  the  Burgh  of  Dun- 
dee, and  for  otherwise  improving  the  said 
burgh. 

60.  An  act  for  building  a  bridge  owr  the 
river  Tweed  at  or  near  to  Mertoun  Mill  in  the 
county  of  Berwick,  and  for  msJiing  aveoues 
and  approaches  thereto. 

61.  An  act  for  the  uniform  valontion  of 
lands  and  tenements  m  the  county  of  Water- 
ford  in  Ireland,  for  the  purpose  ot  levying  the 
county  rates  therein. 
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62.  An  act  for  the  recovery  ef  small  debts 
wiikiD  the  southern  division  of  the  Hundred  of 
Roboroui^h  and  within  the  hundred  of  Plyinpton 
in  the  county  of  Devon,  and  within  the  South- 
ern division  of  the  Hundred  of  £ast  in  the 
county  of  Cornwall. 

'    ITo  Ii9  continued,] 


SELECTIONS 
FROM  CORRESPONDENCE. 


PRACriGB  AT  judges'  CHAMBERS^ 

Sir, 
In  consequence  of  the  note  you  appended 
to  my  letter  at  p.  275,  statinf(  your  beliet  that 
the  fees  received  by  the  Judge's  clerks  were 
accounted  for  and  paid  to  the  Treasury,  I  have 
made  enquiry  on  the  suUject,  and  am  informed 
that  the  fees  alluded  to,  tlo  not  fortn  part  of 
those  pud  into  the  treasury,  but  are  vacation 
fees,  and  are  received  by  the  clerks  for  their 
own  use,  and  not  accounted  for  to  any  one. — 
Further,  that  the  sums  received  by  the  vacation 
Judge^s  clerks  for  summooses  and  orders 
alone,  during  the  present  vacation,  amount  to 
upwards  of  1000/. ;  a  sum  I  should  be  afraid 
to  mention,  did  I  not  conceive  I  had  the  in- 
formation from  good  authority. 

VlNDEX. 


SUPERIOR  COURTS. 


%atts  dxattUax'i  €autt 

LIABILITT  OF  TltUSTBBS    AND    09  tHBIA 
ESTATE. 

One  of  two  trustees  trantferred  the  trust 
fund  to  the  other ,  by  whose  default  it  terts 
lost  to  the  cestui  que  truft  in  remamdtnr » 
Held,  that  the  estate  of  the  solvent  trustee, 
i^er  his  death,  and  after  it  was  distributed 
among  his  legatees,  was  liable  to  supply 
the  deficiency  of  the  trust  fund. 

This  was  an  appeal  from  a  decree  of  the 
Master  of  the  Rolls.  The  bill  was  filed  in 
1833,  for  the  purpose  of  recovering  from  the 
estate  of  Mr.  Grant*  then  deceased,  a  sum  of 
1,(10(1)/.,  of  which  he  bad  formerly  lieen  trustee 
with  another  person,  alio  deceased,  and  which, 
on  the  request  of  the  parties  beneficially  en- 
titled in  possession,  had  been  transferred  by 
Air.  Grant  to  his  co-trustee,  and  subsequently 
lost.  It  appeared,  that  in  1807,  the  father  of 
the  platntifls  made  a  voluntary  settlement  to 
the  use  of  himself  and  wife  for  life«  and  of  the 
swrviror  of  them,  and  after  the  decease  of  the 
svrtirofi  to  such  of  their  ehildren  as  should 
otttHve  them,  and  to  their  issue.  In  1811,  at 
the  request  of  the  settlor  and  his  wife,  Mr. 
Graal  transferred  the  trust  fuiMl  to  his  eo- 
tnistee,  by  wbeua  it  was  converted  lo  his  own 
use.    No  steps  were  taken  to  procttre  a  re- 


transfer  of  the  fund  for  several  years  after  the 
plaintiff:!,  who  were  the  children  of  the  settlor, 
and  who  must  be  presumed  to  have  beeu  cog- 
nizant of  the  facts,  had  arrived  at  majority. 
Not  ooly  Mr.  Grant  was  dead,  but  his  estate 
had  been  administered  some  years  before  the 
bill  was  filed ;  and  on  this  ground,  and  also 
that  there  was  no  equity  in  pursuing  his  assets 
Into  the  hands  of  his  legatees,  it  was  contended 
that  the  bill  could  not  be  supported.  The 
Master  of  the  Rolls,  however,  thought  that  the 
assets  of  Mr.  Grant  were  still  liable  to  be 
applied  in  replacing  the  trust  fund,  and  he 
made  a  decree  to  that  effect. 

Mr.  Barber,  Mr.  h'oe,  and  Mr.  Lowndes 
appeared  for  the  defendants,  the  executors 
and  legatees  of  Mr.  Grant,  in  support  of  the 
appeal. 

Mr.  fFahffield  and  Mr.  Daniel  supported 
the  decree  of  the  Master  of  the  Rolls,  and 
contended  that  the  sum  must  be  restored,  and 
that  the  suit  was  instituted  as  early  as  possible 
after  the  children  of  the  settlor  obtained  vested 
rights,  and  were  qualified  to  sue. 

The  Lttrd  Chancellor. -^The  two  plaintiffs 
claimed  by  virtue  of  a  settlement  which  gave 
a  life  interest  to  their  parents,  with  remainder 
to  such  children  as  they  might  have.  It  ap- 
peared that  in  1811,  Mr.  Grant,  one  of  the 
trustees,  had  been  prevailed  upon  to  transfer 
the  stock,  which  was  the  subject  of  the  settle- 
ment, into  the  name  of  his  co-trustee  only,  by 
whom  it  was  sold  out,  and  eventually  lost  to 
the  cestui  que  trusts.  The  trustee  who  had 
made  the  transfer  died  about  twenty  years  ago, 
and  his  estate  was  distributed  among  his  lega- 
tees and  creditors,  under  a  decree  of  the 
Court.  One  of  the  plaintiffs  was  born  in  1804, 
and  the  other  in  1807f  and  consequently  both 
were  of  age  some  years  before  the  filing  of  the 
bill  in  1833.  The  object  of  the  bill  was  to 
obtain  contribution  from  the  legatees  of  Mr. 
Grant,  a  sum  equal  to  that  which  had  been 
lost  to  the  plaintiffs.  It  was  objected  that 
assets  cunM  not  be  followed  after  presumed 
acquiescence  in  the  admiuistratioo,  after  so 
long  a  delay,  and  in  circumstances  which 
shewed  a  full  knowledge  of  the  breach  of  trust 
so  long  before  proceedings  were  taken.  But 
even  after  administration  with  the  sanction  of 
the  Court,  and  without  notice  of  the  claims 
of  a  creditor,  assets  might  be  followed.  It 
was  the  settled  principle  of  the  Court  that  a 
legatee  took  his  legacy  subject  to  all  clums 
that  could  be  made  on  the  fund  out  of  which 
it  Was  payable ;  so  much  so  indeed  that  it  was 
the  practice  formerly  to  require  security  from 
legatees  against  such  claims  ;  and  though  that 
was  now  discontinued,  the  liability  to  refund 
still  remained.  There  was  another  point  which 
was  argued,  namely,  whether  it  would  l)e  pro- 
per to  inquire  as  to  the  plaintiffs'  knowledge 
of  the  breach  of  trust  when  it  was  committed  : 
but  at  that  period,  in  It^ll,  one  of  the  plaintiffs 
was  only  seven  years  old,  and  the  other  four, 
and  though  the  bill  was  not  filed  until  1833, 
some  years  after  the  youngest  came  of  age. 
Still  the  delay  was  not  a  sulficient  reason  for 
refusing  the  relief  prayed  for.    The  judgment 
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of  the  Master  of  the  Rolls  was  right,  and  there- 
fore  the  appeal  must  be  dismissed,  with  costs. 
March    V.  Husseli  and  utltfrt,    Sittinffs  in 
Lincoln's  Inn,  July  20,  and  August  3,  18^7. 


CONSTRUCTION  OP  CONTRACT. 

Circumstances  in  which  it  waf  hflH  that  *a 
contract  for  the  occupation  of  Innd^  not 
amounting'  to  a  lente,  tras  stilt  a  valiH 
agreement,  operating  as  a  licence  to  keep 
possession  oj  the  land. 

This  was  an  appeal  from  a  decree  of  the 
Master  of  the  Rolls.  The  bill  was  filed  for 
specific  performance  of  an  agreement,  alleged 
by  the  plaintiff  to  have  been  entered  into  with 
the  defendanis,  and  it  stated  among  other 
things,  that  in  the  year  1833,  and  long  pre- 
viously, Mr.  Nelson  had  been  tenant  to  Mr. 
Bridges,  of  a  piece  of  laud  near  Bradford  in 
Yorkshire,  which  he  used  as  a  stone  quarry, 
desiring  to  enlarge  the  area  of  ground  so  em- 
ployed. Mr.  Nelson  contracted  in  Feb.  1833, 
for  1200  additional  square  yards,  and  immedi- 
ately  afterwards  began  to  work,  and  to  extend 
the  posts  and  rails  by  which  his  former  plot  of 
ground  had  been  meted  out.  The  defendant 
by  his  answer  denied  any  licence  to  extend  the 
quarry,  and  the  question  between  the  parties 
was,  whether  he  had  granted  such  licence. 
Lord  Longdate  on  the  hearing  of  the  cause 
was  of  opmion  that  the  evidence  produced  by 
the  plaintiff,  amouuted  to  proof  of  an  agree- 
ment, and  decreed  performance  accordingly, 
and  also  ordered  an  injunction  to  restrain  an 
ejectment  brought  by  ihe  defendant  to  recover 
possession  of  the  land. 

Sir  C.  fFetherell,  Mr.  Shirrow,  and  Mr. 
L,  fFigratn,  were  heard  in  support  of  the  ap- 
peal from  that  decree. 

Sir  fFilliam  Home  and  Mr.  Elntsley,  contrd. 

The  Lord  Chancellor, — ^The  plaintiff  in  this 
case  was  tenant  to  Mr.  Bridges,  of  a  piece  of 
land  which  he  used  as  a  stone  quarry,  and  being 
desirous  of  extending  the  area,  he  entered  into 
an  agreement,  as  the  bill  alleged,  for  an  addi- 
tional quantity  of  land.  Mr.  Bridges  denied 
having  made  any  agreement  for  a  further  de- 
mise, and  asserted  that  he  had  only  granted  a 
licence  to  dig  stone,  which  was  levokable  at 
any  time,  and  which  he  did  revoke,  and  took 
proceedings  at  law  to  recover  possession  of  the 
additional  1200  yards.  The  whole  question 
depended  upon  the  balance  of  testimony  as  to 
the  contract  said  to  have  been  made.  His 
Lordfehip  was  of  opinion  that  the  evidence 
proved  a  licence,  though  not  a  lease ;  but  many 
and  most  mines  were  worked  upon  similar 
terms.  The  issue  being  whether  the  landlord 
had  assented  to  the  setting  out  of  the  additional 
1:^00  square  yards,  for  the  use  of  the  plaintiff, 
he  thought  this  was  proved,  and  therefore,  as 
the  order  of  the  Master  of  the  Rolls  directing 
a  specific  performance  of  the  contract,  was 
substantially  correct,  he  ordered  the  appeal  to 
be  dismissed  with  costs. 

Nelson  v.  Bridges. — Sittings  at  Lincoln's 
Inn,  July  21  and  29,  1837. 


SPECIFIC  PERFORMANCE. 

Circumstances  in  which  the  Court  frlijasti- 
fiedy  without  eeidence  of  the  nature  of  the 
contract y  to  order  an  acc*»ttnt  of  profits 
et/uivalent  to  a  specific  performance. 

This  was  a  bill  for  an  account  of  the  profits 
of  certain  contracts  entered  into  with  the 
Barrack  Department  for  the  execution  of 
works  at  Dover,  Mythe,  and  other  places,  in 
the  years  1 804, 6, 6,  and  7-  The  sums  received 
by  Baldock,  the  original  tiefendant  in  the  suit, 
for  the  contracts  amounted  to  near  97,000/. 
Of  the  works  for  which  this  sum  was  received 
it  was  charged  in  the  bill,  that  Moss,  the 
original  plaintiff,  had  the  entire  superiutend- 
ence,  and  that  he  actually  executed  one  fourth. 
Moss  and  Baldock  are  both  dead,  and  the  ex- 
ecutors of  the  former  are  suing  the  executors 
of  the  other  to  exhibit  the  contract  between 
Moss  and  Baldock,  by  which  it  is  alleged  in 
the  bill  that  Moss  \v«.s  to  have  one  fourth  of 
the  profit  on  the  Dover  works,  contract  price 
fur  all  the  others,  a  general  per-centage  for 
his  trouble,  and  interest  on  the  money  received 
from  the  barrack  department  by  Baldock,  part 
of  which  was  admitted  to  belong  to  Moss,  but 
which  was  not  paid  over  to  Moss  till  some 
years  afterwards. 

Mr.  fFahefield,  Mr.  Richards,  and  Mr.  /. 
Bacon,  for  the  plaintiffs,  argued  that  the  terms 
of  the  contract  were  sutiiciently  established  by 
the  answer  of  the  defendants,  and  that  a  refer- 
ence ought  to  be  ordered  to  the  Master  to 
take  an  account  and  ascertain  the  bahmce 
due  to  the  representatives  of  Moss,  which  they 
contended  was  many  thousand  pounds. 

Mr.  Jacob  and  Mr.  Turner,  on  the  other  side, 
denied  that  there  was  any  contract,  and  con- 
tended that  Moss  was  merely  to  charge  trades- 
man's prices  for  materials  and  labour.  That 
charge  he  had  made,  the  sum  had  been  paid, 
and,  according  to  the  account  sent  in,  there 
was  nothing  now  due. 

The  Lord  Chancellor. '•^In  this  case  a  bOI 
was  filed  for  the  equitable  performance  of  an 
agreement,  alleged  to  have  been  entered  into 
between  Moss  and  Baldock,  for  the  division 
of  the  profits  of  a  contract  that  Baldock  held 
from  the  barrack  department,  to  execute  some 
expensive  works  at  Dover  and  Hythe.  Moss 
and  Baldock  are  both  dead,  and  the  suit  has 
been  carried  on  by  the  executors, — those  of 
Moss  alleging  that  he  was  to  have  contract 

grice  for  the  work  done,  and  the  executors  of 
laldock  denying  that,  but  admitting  such 
tradesman's  prices  as  wou  d  afford  him  reasoa- 
able  compensation  for  his  trouble.  The  evi- 
dence in  Uie  cause  afforded  very  little  to  guide 
the  judgment  of  the  Court  ou  the  nature  of 
the  contract  or  understanding  between  the 
parties  ;  but  there  was  enough  admitted  in  the 
answer  of  the  defendants  to  satisfy  him  that 
Moss  was  to  have  an  adequate  remuneration. 
A  reference  must  therefore  be  ordered  to  the 
Master,  to  take  an  account,  on  the  footing  of 
the  only  account  existing  in  the  handtvriting  of 
Moss,  which  account  carried  up  the  transac- 
tion between  the  parties  to  a  certain  period. 
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If  that  account  was  followed  up,  his  lorrlsbip 
had  no  doubl  it  would  ttlttmately  give  Moss 
all  that  it  was  intended  he  shoula  have  at  the 
time  the  agreement  was  entered  into. 

Aft/*s  T.  Buldock, — Sittings  at  Lincoln^s  Inn, 
after  Trinity  Term,  1837. 


fkinii  SBcnd)  {Irxctite  Court 

NKGI#BCT  TO  ENTBR  APPEARANCE. — PENALTY 
UNDER  9  &  10  W.  3,  C.  25. 

T%e  plaintiff  hat  no  lunger  any  right  to  oh- 

tain  judgment  nsrainst  a  defendant  for  SI., 

Jor  his  neglecting  to  enter  an  appearance; 

the  statute  under  trhich  it  tras  claimed,  the 

9^  \0  fF.  3,  c.  25,  *.  33,  being  repealed. 

Tpndale  had  obtained  a  rule  calling  on  the 
defendant  to  shew  cause  why  judgment  should 
not  be  awarded  against  him  for  a  penalty  of 
hi,,  io  accordance  with  the  provisions  of  the 
33d  section  of  the  9  &  10  W.  3,  c.  25,  on  the 
ground  of  his  having  neglected  to  enter  an  ap. 
pearance  to  a  writ  of  summons,  which  had 
been  served  on  him  in  proper  form.  The 
title  of  the  statute  shewed  it  to  be  an  act  "  for 
granting  to  his  Majesty,  his  heirs  and  succes- 
sors, further  duties  upon  stamped  vellum, 
parchnoeot  and  paper;"  and  the  section  in 
question  provided,  that  sixpence  should  be 
paid  for  every  piece  of  vellum,  parchment  or 
paper,  upon  which  anv  common  bail  should  be 
filed  in  any  Court  whatsoever,  and  on  which 
any  appearance  that  should  be  made  upon  such 
bail  should  be  engrossed  or  written,  which  ap. 
pearance  or  common  bail  the  defendant  should 
cause  to  be  entered  or  filed  within  eight  days 
after  the  day  upon  which  the  process  on  which 
the  defendant  was  arrested,  should  be  return- 
able, upon  penalty  of  bl,  to  be  paid  to  the 
plaintiff,  for  which  the  Court  should  immedi- 
atcly  award  judgment,  whereupon  the  plaintiff 
might  take  out  execution.  The  process  here, 
had  been  duly  served,  and  the  eight  days  had 
elapsed,  and  no  appearance  was  found  to  be 
entered  on  seareh  being  made. 

•/.  ff^.  Stnith  now  shewed  cause,  and  urged 
that  the  words  of  the  statute  shewed  that  they 
were  not  applicable  to  this  case.  They  pro- 
vided, that  the  penalty  should  be  imposed  in 
the  event  of  the  defendant  neglecting  to  enter 
an  appearance  or  common  bail,  and  marked 
the  time  for  doing  so  at  eight  days  atter  the 
return  of  the  process  on  which  the  arrest  had 
taken  place.  Here,  the  defendant  was  never 
arrested  on  the  process,  for  the  action  was 
Commenced  on  a  writ  of  summons.  It  was 
not  possible,  besides,  to  reckon  from  the  re- 
turn of  the  process,  for  the  writ  was  never  re- 
turned. The  statute  was  penal,  and  unless 
the  case  fell  within  its  very  words,  the  Court 
would  strain  no  point  to  give  it  a  literal  con- 
struction. The  provision,  however,  on  which 
the  rule  was  founded,  must  be  considered  to 
be  repealed  by  a  subsequent  statute.  At  the 
time  of  passing  the  act  of  William  3,  there  was 
a  particular  form  of  process  at  common  law 
on  which  a  defendant  might  be  arrested  in  or- 
der to  compel  a  common  appearance,  namely. 


the  eupiai  or  latitat  in  actions  where  a  debt 
was  claimed  not  amounting  to  10/.  In  Black- 
stone's  Commentaries.  Vol.  3,  p.  287>  it  was 
said,  "  If  the  sheriff  has  found  the  defendant 
on  any  of  the  former  writs,  the  capias,  latitat, 
&c.,  he  was  anciently  oiUiged  to  tfdce  him  into 
custody,  in  order  to  produce  him  in  Court 
upon  the  return,  however  small  and  minute 
the  cause  of  action  might  be.  For  not  having 
obeyed  the  original  summons,  be  had  shewn  a 
contempt  of  the  Court,  and  was  no  longer  to 
be  trusted  at  large."  Although  a  man  might 
be  thus  arrested  for  any  small  sum,  however, 
he  could  not  be  forced  to  put  in  special  bail 
for  process.  It  was  laid  down  in  Gilbert's 
Practice .  of  the  Common  Pleas,  p.  35,  that  if 
the  defendant  should  be  arrested  by  mesne 
process,  as  capias,  alias,  or  pluries,  and  the 
plaiutiff  held  him  not  sufficient  to  pay  the 
debt  or  damages  contained  in  the  writ,  the 
same  amounting  to  10/.  or  upwards,  the  plain* 
tiff  on  the  return  of  the  writ,  by  entering  a  ne 
recipiatur  with  the  filacer  out  of  whose  office 
the  capias  issued,  might  have  special  bail  to  be, 
put  in  to  his  action  which  the  defendant  must 
put  in  before  some  Judge  of  the  Court  where 
the  cause  depended,  who  should  accept  it  as 
the  validity  or  weight  of  the  cause  required,, 
or  in  his  discretion  he  should  think  fit.  This 
rule  was  taken  from  the  King's  Bench,  where 
formerly,  they  let  the  person  out  of  custody  on 
common  bail,  if  it  were  under  20/.,  but  if  above 
that  sum,  they  made  him  find  special  bail  be- 
fore he  could  be  let  loose  from  the  custody  of 
the  marshal.  Thus  then  the  law  existed  when 
the  statute  12  G.  1,  c.  29,  was  passed, "  to 
prevent  frivolous  and  vexatious  arrests."  The 
first  section  of  (hat  act  forbad  any  person  being 
held  to  special  bail  upon  any  process  issuing  out 
of  any  Superior  Court,  where  the  cause  of  ac- 
tion should  not  amount  to  10/.  or  more ;  and 
by  the  51  G.  3,  c.  124,  s.  1,  the  same  was  in- 
creased to  16/.,  and  by  7  &  8  G.  4,  c.  71,  to 
20/.  The  power  of  arrest,  and  of  holding  to 
bail,  therefore,  became  co-extensive.  No  mode 
then  existed  of  arresting  on  mesne  process, 
when  the  defendant  was  not  to  put  in  special 
bail,  but  was  to  appear  by  common  bail,  or  on 
common  appearance.  The  statute  of  the  9  & 
10  W.  3,  became  a  dead  letter,  and  the  autho- 
rities on  practice  from  the  12  G.  1,  all  went  to 
shew  that  it  was  repealed.  There  was  not  one 
case  in  the  books  in  which  it  was  called  into 
operation  since  the  passing  of  that  act,  although 
there  were  many  previously.  It  was  true  that 
there  was  the  case  of  frhite  v.  Holland  and. 
another,  2  Strange.  737,  which  appeared  to 
have  been  decided  in  H.  T.  13  U.  1,  and  it 
would,  therefore,  apparently  be  a  case  after 
the  passing  of  the  act.  The  statute,  however, 
did  not  come  into  operation  until  the  25th' 
June,  1726,  but  Queen  Anne  having  died  on 
the  morning  of  the  1st  Aug.  1714,  the  reign  of 
Geo.  1  commenced  on  tqat  day,  and  the  12th 
year  of  his  reign  consequently  ended  on  the 
last  day  of  July,  1726.  The  application  in  H. 
T.  1727,  in  the  13  G.  1,  would  most  probably 
have  been  made  in  respect  of  some  default  in 
appearing  to  process  issuing  before  the  act 
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came  into  force,  and  that  case  could  not  be 
considered  as  an  authority  to  shew  that  the  act 
of  William  had  ever  been  carried  into  opera- 
tion since  the  passing  of  the  12  O.  1.  The 
usage  must  be  taken  as  e?idence  of  what  the 
law  was.  Mr.  Tidd  evidently  thought  the  old 
law  was  repealed  by  12  Geo.  1,  c.  29,  for  in 
p.  240  of  his  practice,  note  c,  he  said  ''  This 
18  the  same  time  as  the  defendant  was  allowed 
to  file  common  bail  on  an  arrest  before  statute 
12  Geo.  1,  c.  29,  and  if  he  did  not  file  it  within 
that  time,  he  was  liable  to  a  penalty  of  6/.,  to 
be  paid  to  the  plaintiff.  Stat.  9  &  10  W.  3,  c. 
25,  8.  35."  Thus  speaking  throughout  in  the 
past  tense.  The  subsequent  stamp  acts,  be- 
sides, although  they  re-enacted  and  increased 
the  amount  of  the  stamp  on  common  bail,  said 
nothing  about  the  penalty,  it  roust  be  pre- 
sumed that  the  legislature  intended  to  super- 
sede the  old  mode  of  compelling  an  appearance 
by  enabling  the  plaintiff  to  enter  one  himself. 
The  provisions  of  the  Uniformity  of  Process 
Act,  besides,  were  inconsistent  with  the  statute 
of  William.  Section  1  &  2  gave  a  new  species 
of  serviceable  process,  and  mrected  that  a  new 
form  of  appearance  should  be  adopted;  but 
nothing  was  said  about  common  appearance 
or  common  Irnil.  The  entry  of  an  appearance 
now  for  the  defendant,  was  under  the  provi- 
sions of  that  act.  No  words,  it  was  true,  were 
introduced  expressly  abolishing  the  former 
practice,  but  the  provisions  of  the  new  statute 
must  override  those  of  the  old  one.  It  had  been 
held  that  the  2  & 3  W. 4, c. 39, s  II, abolished 
imparlances,  and  so  in  the  present  case  the  old 
practice  must  be  considereo  to  be  abolished  by 
implication.  The  5  Geo.  4,  c.  41,  must  also 
be  taken  to  have  repealed  it,  for  in  the  third 
schedule  attached  to  the  statute,  the  stamp  of 
2s.  Sd.  on  *'  an  appearance  filed  or  entered  in 
any  action  at  law,  wherein  no  bail  should  be 
filed  or  put  in."  was  repealed. 

Tpndale,  in  support  of  the  rule,  submitted 
that  none  of  the  authorities  or  statutes  cited 
were  inconsistent  with  the  9  &  10  W.  3.  The 
case  of  Sharpe  v.  IVarren,  6  Price  131,  was 
analagous  ;  in  the  marginal  note,  the  following 
passage  occurred,  *'  An  act  of  parliament  giv- 
ing a  summary  remedy  to  persons  against  de- 
faulters, though  in  terms  apparently  prescrib- 
ing such  remedy  is  cumulative,  and  does  not 
take  away  the  previous  right  to  sue  by  action 
at  law."  The  13  G.  1  only  gave  the  plaintiff 
the  additional  advantage  of  entering  at  his 
option  an  appearance  for  the  defendant,  but 
did  not  in  any  way  interfere  with  his  right  to 
enforce  an  appearance  by  the  defendant 
through  the  medium  of  the  penalty.  The  Uni- 
formity of  Process  Act,  it  must  be  admitted, 
had  introduced  a  new  form  of  serviceable  pro- 
cess, as  well  as  an  appearance,  but  the  9  &  10 
W.  3,  were  equally  applicable  to  an  appear- 
ance under  the  new  act.  If  two  statutes,  there- 
fore, coidd  subsist  together,  one  could  not  be 
taken  to  repeal  the  other. 

Cur.  ftdv.  vuit. 

Coleridge t  J.  gave  judgment. — ^The  simple 
question  raised  on  the  argument  was,  whether 
the  clause  of  the  statute  was  repealed  or  not } 


In  the  ordinary  sense  of  the  word,  there  was  no 
doubt  it  had  long  since  become  obsolete ;  al- 
though  found  in  a  stamp  act,  the  penal  part  of  it 
appeared  to  have  been  mtroduced  to  aid  plain- 
tiffs  in  enforcing  the  appearance  of  defendants, 
rather  than  to  protect  the  revenue.  It  ap- 
peared to  have  been  acted  upon  up  to  the  time 
when  12  Geo.  1,  c.  29,  came  into  operation, 
but  from  that  time  there  was  nothing  to  shew 
that  recourse  had  been  had  to  it,  the  provisions 
of  that  act  apparently  being  taken  as  substi- 
tuted for  those  of  the  former  one ;  and  if  the 
new  powers  given  to  plaintiffs  under  the  Uni- 
formity of  Process  Act  were  considered,  it 
certunly  would  appear  unnecessary  to  maintain 
in  existence  the  provisions  of  the  old  enacts 
ment.  No  statute  had  been  mentioned  in  the 
argument,  by  which  there  was  a  positive  re- 
peal of  the  act  of  W.  3  <  but  it  was  contended, 
that  it  was  put  out  of  operation  impliedly  by  the 
12  Geo.  1,  c.  29,  and  the  2  W.  4,  c.  39.  This 
mode  of  reasoning  did  nut  quite  satisfy  the 
mind  of  the  Coart;  the  penal  clause  of  the 
old  act  might  well  stand  with  the  provisio&s  of 
the  new  statute,  and  when  that  was  the  case,  it 
was  contrary  to  the  rules  of  legal  coastmctiMi 
to  hold  that  a  statute  by  implication  worked 
the  repeal  of  a  former  one.  fhe  present  rule, 
however,  might  be  discharged  oa  a  saf^r 
ground.  The  penalty  attached  upon  the  ne- 
glect to  enter  an  appearance  within  a  certun 
time  after  the  return  day  of  the  process ;  the 
appearance  so  to  be  entered  was  to  be  written 
on  stamped  vellum,  parchment  or  pnper ;  and 
so  long  as  the  same  or  any  additional  duty 
remained  imposed  on  common  appearances,  it 
might  be  contended,  that  there  was  matter  on 
which  the  clause  would  operate.     By  the  re- 

r»al  of  8tami»  duties  on  legal  proceedings  hy 
G.  4,  c.  41,  it  was  impossible  for  the  defen- 
dant to  comply  in  terms  with  this  enactroeot, 
and  the  plaintiff  had  no  right  in  enforcemeot 
of  a  penal  statute,  to  insist  on  a  complianee 
with  it.  So  for  want  of  a  subject-matter  to  act 
upon,  the  clause  must  be  considered  to  be 
repealed,  and  the  rule  must  be  discharged,  ami 
with  costs ;  the  application  being  merely  an 
experimental  one  to  revive  the  operation  of  a 
statute  which  was  always  somewhat  severe,  and 
was  now  quite  unnecessary  for  the  advance- 
ment of  justice. 

Rule  discharged   with   costs. — Tkomsis  r. 
Nokes,  T.  T.  1837.    K.  B.  P.  C. 


8BRVICK  IN  EJECTMENT. 

Jn  ejeoimenl^  where  the  tenants  lock  them* 
selves  in  the  premises  and  re/use  to  opes 
the  doors,  placing  copies  of  the  dedaruiisn 
under  the  doors,  and  giving  an  esptanation 
aloud  outside,  will  be  deemed  sttficient  ur* 
vice  for  the  fronting  ^f  a  rule  nisi  /or 
judgment  against  the  casual  ejector. 

KeUy  moved  for  lodgment  against  the  casual 
ejector.  The  affidarit  of  service  of  process 
stated  that  the  deponent  had  been  unable  to 
serve  two  of  the  aefendants,  who  had  locked 
thoms^f  es  up  on  the  nr^OHseSy  and  bad  r^ 
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fused  to  open  the  doors,  but  he  had  thrust 
copies  of  the  declaration  under  each  door,  and 
had  explained  the  nature  of  the  proceedings 
in  a  loud  voiee  outside  the  door. 

f^iilfanu,  J.^You  may  take  a  rule  aiW»  to 
be  served  in  the  same  way. 

Rule  nisi  gnuxed.-^Doe,  d.  Lard  Summert 
V.  Roe,  E,  T.  1837.    K.  B.  P.  C. 


STAT  or  71I0CBBDINO8  ON  BAIL  BOND.— ^AFFI- 
DAVIT  OF  MERITS. — LOSS  OF  TRIAL. 

Qa  am  applictttioa  to  itay  proceeding's  on  the 
Anil  bondy  it  being  sworn  thai  hail  has  been 
put  in  and  justified,  it  is  not  necessary  to 
skew  thtU  a  ruh/or  the  aiUneanoe  of  bail 
has  been  ohtained. 

The  defendant  sieearfng  that  "  he  is  advised 
and  helifveSf*  he  has  a  good  defence,  is 
sufficient  in  an  affidavit  of  merits, 

A  trial  must  have  been  lost  at  the  time  of 
moving  to  stay  proceedings  on  the  bail 
bond,  in  order  that  the  bond  shall  stand  as 
«  seouril9f, 

Hendtfrson  had  obtained  a  rule  to  set  aside 
proceedinjBfs  on  the  bul  hood,  which  were  re- 
j^lar,  on  the  ground  of  bail  above  having  been 
put  in. 

Mansel  shewed  cause,  fmd  said  there  were 
three  objections  to  the  application,  and  pointed 
out  first,  that  the  affidavit  with  respect  to  the 
justification  of  bail  was  insufficient.  It  alleged 
that  the  bail  bad  been  put  in  t^nd  perfect- 
ed, but  did  not  state  that  a  rule  for  the  allow- 
ance pf  bail  had  been  obtained.  In  the  case 
of  Rex  V.  The  Sheriff  of  Middlesex  in  Shew 
V.  Ward,  2  D.  P.  C.  116,  the  Court  of  Ex- 
chequer  refused,  on  iiehalf  of  baili,  to  set  aside 
a  regular  attachment  again&t  the  sheriff  on  an 
affidavit  of  merits,  and  on  oayment  of  costs, 
when  the  rule  for  the  allowance  of  bail  had  not 
been  served  on  the  plaintiff's  attorney.  The  ne- 
cessity of  the  disclosure  00  the  afficlavit  of  the 
fact  of  the  rule  for  the  allowance  of  bail  having 
been  obtained,  was  shewn  by  this  decision.  The 
second  objection  was  to  the  affidavit  of  merits 
which  was  sworn  by  the  defendant  himself, 
who  stated  that  he  had  a  good  defence  on  the 
merits,  "  as  he  is  advised  and  believes."  This 
alleviation  was  very  qualified,  but  the  Cnurt 
required  the  deponent  in  such  an  affidavit  to 
speak  positively.  Reit  v.  The  Sheriff  of  Mid. 
dieses,  I  D.  P.  C.  398  ;  Tate  v.  Bvtfleld,  3  D. 
P.  C.  218 ;  Lane  v.  Isaacs,  Ibid.  66'i ;  fFor. 

4kingtim  V. ,  2  O.  M.  &  R.  316.    If, 

however,  the  Court  should  be  of  opinion  that 
the  application  should  be  granted,  it  must  be 
only  on  condition  of  the  bail  bond  standing  as 
a  security.  The  plaintiff  had  declared  condi- 
tionally on  the  7th  April,  and  had  given  notice 
of  it  on  the  8th,  and  the  defendant  lived  more 
than  forty  miles  from  town.  The  defen- 
dact  was  therefore  entitled  to  eight  days  time 
to  plead,  and  fourteen  days  notice  of  trial, 
and  it  would  be  impossible  for  the  plaintiff 
to  avoid  losing  a  trial.     By  the  5  R.  G.  H. 


T.  2  W.  4,  therefore,  the  plaintiff  was  entitled 
to  have  the  bail  bond  stand  as  a  security. 

fFilUams^  J.,  with  respect  to  the  first  objec- 
tions stopped  Henderson,  who  then  proceeded 
to  shew  cause  as  to  the  third  point,  whether 
the  bail  bond  should  stand  as  a  security.  In 
Stride  v.  Hill,  4  D.  P.  C.  709,  it  was  decided, 
that  to  have  the  bail  bond  stand  as  a  security, 
it  must  appear  that  a  trial  had  been  lost  at  the 
time  of  moving  the  rule.  Here  the  eight  days 
time  to  plead,  and  tbe  fourteen  days  notice  of 
trial  would  not  expire  before  the  30th  of  the 
month,  and  it  could  not  be  said,  therefore, 
that  the  plaintiff  had  lost  a  trial  before  the  rule 
was  obtamed. 

IFitliams,  J. — I  must  presume  with  regard 
to  the  rule  for  the  allowance  of  bail,  it  being 
sworn  that  bail  were  put  in  and  justified,  that 
all  tbe  necessary  steps  were  taken.  With  regard 
to  the  second  point,  I  think  the  affidavit  of 
merits  is  quite  sufficient,  for  it  is  made  by  the 
defendant,  and  if  he  is  not  acquainted  with 
law,  but  only  the  facts  of  his  case,  he  can  only 
judge  from  advice  of  others,  whether  his  de- 
fence is  good  or  not.  As  to  the  third  point, 
it  does  not  appear  to  me,  that  the  plaintiff  is 
entitled  to  have  the  bail  bond  stand  as  a  secu- 
rity, for  the  rule  is.  that  it  shall  not  so  stand, 
unless  a  trial  shall  have  been  lost  at  the  time 
of  moving  for  the  rule  to  stay  proceedings  on 
the  hond.  The  rule  must  be  absolute,  but  on 
these  terms;  that  the  defendant  shall  plead 
is^uably  on  the  Ist  May,  and  take  short  notice 
of  trial. 

Rule  accordingly. — Crosby  v.  Innes,  E.  T. 
1837.    K.B.P.C. 


SBBVICE  IN  EJBCTMENT. 

If  there  shall  be  reason  to  suppose  that  the 
person  served  with  prwess  is  the  tenant, 
the  Court  will  grant  a  rule  for  judgment 
against  the  casual  ejector,  although  he 
shall  deny  it. 

Dauisen  moved  for  judgment  against  the 
casual  ejector.  Service  had  been  effected  ua- 
der  the  following  circumstances: — ^The  per- 
son  who  had  endeavoured  to  serve  tbe  process 
had  gone  to  the  premises,  and  had  inquired  for 
Mr.  Cooper  (who  was  the  tenant).  A  person 
had  presented  lumself,  but  on  the  decJ^ation 
and  notice  being  put  into  his  hands,  he  saM 
that  they  must  be  for  Mr.  William  Henry 
Cooper,  who  was  not  at  home,  his  name  being 
William  Cooper.  Inquiries  were,  however, 
made  in  the  neighbourhood,  and  on  a  descrip- 
tion being  given  of  the  person  served,  it  was 
stated  that  there  could  be  no  doubt  that  he 
was  himself  William  Henry  Cooper.  This,  h 
was  submitted,  was  enough. 

IVilliams,  J. — ^You  may  take  your  rul/s. 

Rule  granted.— />o<,  d.  Hunter  ?.  Roe,. 
E.T.  1837.    K.B.P.C. 
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MISCELLANEA. 


IRISH  PROCBSS-SBRVBRS. 

Among  the  "  Sketched  of  the  Irish  Bar,"  in 
the  New  Monthly  Magazine,  is  the  following 
extract  from  an  affi'iavit  of  a  process-server  : 

"  And  this  deponent  further  saith,  that  on 
arriving  at  the  house  of  the  said  defendant, 
situate  in  the  county  of  Gal  way  aforesaid,  for 
the  purpose  of  personally  serving  him  with  the 
said  writ,  he,  the  said  deponent,  knocked 
several  times  at  the  outer,  commonly  called 
the  Hall-door,  hut  could  not  obtain  admits 
tance ;  whereupon  this  deponent  was  proceed- 
ing to  knock  a  fourth  time,  when  a  roan,  to 
tfa^s  deponent  unknown,  holding  in  his  hands 
a  musket  or  blunderbuss  loaded  with  balls  or 
alugs,  as  this  deponent  has  since  heard  and 
verily  believes,  appeared  at  one  of  the  upper 
windows  of  the  said  house,  and  presentmg 
said  musket  or  blunderbuss  at  this  deponent, 
threatened,  'that  if  said  deponent  did  not 
instantly  retire,  he  would  send  his,  this  depo- 
nent's soul  to  hellf*  which  this  deponent  verily 
beiievet  he  would  haoe  done,  had  not  this  de- 
ponent precipitately  escaped." 


''The  office  of  a  process-server  in  Ireland, 
appears  to  be,  indeed,  a  most  perilous  occupa- 
tion, and  one  that  requires  no  common  quali- 
ties  in  the  person  that  undertakes  it ;  he  must 
unite  the  courage  and  strength  of  the  common 
soldier,  with  the  conduct  and  skill  in  stratagem 
of  the  experienced  commander ;  for  woe  be- 
tide him  if  he  be    deficient  in  either.    The 
moment  this  hostile  herald  of  the  law  is  known 
to  be  hovering  on  the  confines  of  a  Connaught 
gentleman's  domains,  (that  sacred  territory  into 
which  his  Majesty's  writs  have  no  right  to  run.) 
the  proud  blood  of  the  defendant  swells  up  to 
the  boiling  point,  and  he  takes  the  promptest 
measures  to  repel  and  chastise  the  intruder :  he 
summonses  his  servants  and  tenants  to  a  council 
of  war,  he  sttfifens  their  fidelity  by  liberal  doses 
of  the  '  mountain  dew,'  (illicit  whiskey,)  they 
swear  they  will  stand  by  '  his  honour,'  to  the 
last.    Preparations,  as  against  a  regular  siege, 
ensue ;  doors  and  windows  are  barred  ;  senti- 
nels stationed;  blunderbusses   chai|^ed,    ap- 
proved  scouts  are  sent  out  to  reconnoitre ;  and 
skirmishing  parties,  armed  with  cudgels  and 
pitch-forks,  are  detached  along  every  avenue 
of  approach.    Having  taken  these  precautions, 
the  magnanimous  d^endant  shuts  himself  up 
in  his  inmost  citadel  to  await  the  result.    The 
issue  may  be  anticipated;  the  messenger  of 
the  law  is  either  deterred  from  coming  near, 
or,  if  he  has  the  hardihood  to  face  the  danger, 
he  is  way4aid,  and  beaten  black  and  blue  for 
his  presumption.    If  he  shews  the  king's  writ. 


it  is  torn  from  him,  and  flung  back  In  fra^. 
ments  in  his  face.  Resistance,  remonstrance, 
and  entreaties  are  all  unavailing ;  nothiafr 
remains  for  him  but  to  effect  his  retreat,  if  the 
powers  of  moving  be  left  him,  to  t^e  nearcfC 
magistrate,  not  in  the  interest  of  the  defendant, 
where,  with  the  help  of  some  attorney  that 
will  venture  to  take  a  fee  against '  his  honour/ 
he  draws  up  a  bulletin  of  his  kicks  and  braises 
in  the  form  of  an  affidavit,  to  found  a  motion 
'that  another  writ  do  issue,'  or  as  it  might  be 
more  correctly  worded, '  that  another  process- 
server  do  expose  himself  to  as  soand  a  thresh- 
ing as  the  last.' " 


THE  EDITOR'S  LETTER  BOX. 


Tab  Thirteen  Volumes  of  the  Legal  Observer 
and  the  Two  Volumes  of  the  Monthly  Record 
already  published,  form  a  complete  Htstor}-  of 
the  Law  for  the  last  seven  years.  They  con- 
tain among  many  other  things.^-1.  All  the 
important  AcU  of  Parliament.  2.  All  the 
New  Bills  which  have  not  passed  into  Law.  3. 
The  fullest  information  on  the  leading  subjects 
relating  to  Law  Reform;  as  Locfl  Courts, 
General  Registry,  Imprisonment  for  Deht, 
Chancery  and  Bankruptcy  Refoma,  &c.  &c. 
4.  Reviews  of  all  Publications  connected  mth 
or  bearing  on  the  Law.  5.  Reports  of  Com- 
mittees and  Commissioners,  Parliamentary 
Returns.  6.  Legal  Biography,  including  Me- 
moirs of  all  eminent  Lawyers  who  have  died 
or  retired  in  the  last  seven  years,  with  many 
others.  7.  All  the  late  Rules  and  Orders  of 
Court.  8.  Dissertations  and  Cases  connected 
with  Conveyancing  and  Property  Law.  9. 
The  Law  of  Attorneys.  10.  Practical  Points 
of  General  Interest.  11.  Remarkable  Trials, 
ancient  and  modern.  12.  The  Laws  of  other 
Countries.  13.  Early  Reports  of  Decisions, 
by  Barristers  of  the  several  Courts,  together 
with  a  variety  of  other  matter,  of  daily  use  to 
the  Practitioner.  The  General  Index  to  the 
first  Ten  Volumes,  and  the  subsequent  Indexes 
render  all  this  information  easily  accessible. 

We  have  now  reprinted  several  numbers,  and 
complete  Sets  of  the  Legal  Observer  may  be 
obtained  of  the  Publisher,  and  Subscribers  de- 
siring to  have  any  separate  numbers  to  com- 
plete their  Volumes  will  be  supplied  witii  them 
on  the  usual  terms  for  a  short  time  to  come. 
The  first  Ten  Volumes  with  a  General  Index 
may  be  had  for  5/. 

The  letters  of  H.  H. ;  "  A  Solicitor ;"  J.  B. 
W.;  "Inquirer;"  J.  A.  T  ;  J.  8.;  "A 
County  Coroner,"  apd  J.  M.,  wiU  reeenre  early 
attention. 
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—  ••  Quod  magis  ad  mm 

l^ertinet,  et  nescire  malom  e8t»agiUmii»« 


HORAT. 


THE  LONG  VACATION. 


Iv  any  journal  has  a  peculiar  right  to  be 
dull  at  Aia  season  of  ^e  year,  we  think  in 
Uantn  it  is  onrs.  The  Long  Vacation, 
^Hu/di  particularly  bebngs  to  our  profession, 
has  now  set  in  with  almost  unexampled 
severity.  Alas !  it  is  no  vacation  to  us : 
we  are  condemned,  although  lawyers,  to 
weather  it  through  in  town : 

**  Among  the  fadthless,  faithful  only  we." 

We  have  observed  neighbour  after  neigh- 
bour depart ;  we  have  seen  chamber  after 
chamber  shut,  and  door  after  door  baired 
up.  The  beginning  of  August  sent  off 
many,  and  during  the  whole  of  that  month 
our  particular  luiunts  began  to  grow  thin 
and  desolate;  but  the  1st  and  2d  of  Sep- 
tember fairly  completed  the  work,  and  we 
now  viralk  about  in  solitude.  If  indeed  we 
descry  an  acquaintance,  he  looks  very  much 
ashamed  of  himself,  and  sculks  down  some 
alley,  hoping  he  has  not  been  seen,  and 
determined  not  to  be  recognized.  We  walk 
home  in  a  melancholy  mood,  and  the  only 
door  open  to  receive  us  is  our  own. 

Not  only  do  our  friends,  in  this  season, 
scorn  any  thing  like  business,  but  they  en- 
deavour, with  great  industry,  to  look  like 
any  thing  but  lawyers.  If  we  could,  from 
our  own  quiet  retreat,  see  the  occupations 
of  the  precession  at  thLs  moment,  it  would 
be  very  amusing.  The  gentleman  pulling 
away  in  a  boat,  near  Richmond,  with  a 
straw  hat,  and  without  his  coat,  is  in  reality 
a  learned  Judge  in  Equity.  The  person 
clothed  from  head  to  foot  in  Lincoln  green, 
blazing  away  at  the  partridges,  is  a  Queen's 
Ckinnsel  of  considerable  eminence  at  the 
Equity  bar.  The  little  man.  with  a  jockey's 
jadcet  and  boots,  is  a  learned  Judge,  and 
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has  a  place  on  the  "  cushion  in  Westmin- 
ster Hall ;"  and  that  gay  young  gentleman, 
with  a  sailor's  dress,  looking  something  like 
the  steward  of  a  steam-packet,  is  a  learned 
Bencher  of  Lincoln's  Inn,  and  a  Queen's 
Counsel  to  boot.  He  is  now  at  Brighton, 
teaching  a  pastry-cook  how  to  eat  ice. 
Then  again,  look  at  that  knot  of  jolly  fel- 
lows on  board  the  steam-boat.  They  be- 
long to  the  Northern  circuit,  and  are  all 
rising  young  men.  They  are  coming  back 
•'  to  revise"  soon,  but  at  present  they  are 
on  their  way  to  Constantinople !  Thus 
wisely  do  our  friends  endeavour  to  forget 
their  labours  for  a  time, — dulce  est  detipere 
in  loco  s  and  before  October  is  ended  they 
will  all  return,  resume  their  old  black 
coats,  and  become  again  quiet  and  orderly 
members  of  society. 

In  this  state  of  things,  however,  we  may 
be  pardoned  if  our  columns  are  not  so  in- 
teresting as  in  a  busier  season.  How  can 
we  record  events  at  such  a  time,  for  what 
can  possibly  happen  ?  *  We  have  the  great- 
est difficulty,  in  fact,  in  keeping  our  con- 
tributors together ;  they  alwajrs  grow  restive 
in  September ;  they  no  longer  submit  to 
our  editorial  sway )  they  return  us  proofs 
unread — 

"  Each  lad  takes  his  rifle,  and  hies  him  awa'.*' 

We  only  wonder  we  get  on  as  well  as  we 
do.  Our  dub — our  Hilary  Club — which 
we  introduced  to  our  readers  some  time 
about  last  Christmas,  has  for  the  present 
dispersed.  Mr.  Cheveril  is  shooting  grouse 
in  the  north;  Mr.  Latimer  is  daudling  along 
the  sands  with  his  children  at  Eastbourne ; 
and  the  last  thing  we  heard  of  Tom  Coterie 
was,  that  he  was  yachting  it  at  South- 
ampton. However,  we  shall  soon  hope  for 
belter  things;  and  in  the  mean  time  we 
must  do  the  best  we  can.    October  wUl 
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bring  us  plenty  of  company  again;  our 
club  will  meet  all  the  stronger  for  their 
long- vacation  trips ;  and  we  trust  our  read- 
en  will  find  that  we  shall  be  as  ready  as 
ever  to  fight  the  good  fight. 


REFORM  IN  CHANCERY, 
No.  III. 


In  our  last  article  on  the  subject  of  Chan- 
cery Reform,  we  went  pretty  fully,  by  the 
help  of  Mr.  Garratt,  into  the  abuses  attend- 
ing the  present  system  of  taking  evidence 
in  a  suit  in  Equity.  We  now  give  his  plan 
for  providing  a  remedy  for  these  evUs,  and 
we  do  so  without  comment. 

"Let  there  be  a  preliminary  hearing  of 
every  cause,  before  any  evidence  »  gone  loM). 
for  the  puruoge  of  ascertaining  whether  there 
are  any  ana  what  questions  of  fact  to  be  deter- 
mined before  a  decree  c^n  be  n;iad,e,  and  of 
lutting  those  questions  (if  any)  into  a  way  to 
e  tried  or  proved,  or  (if  there  be  no  such 
question)  of  making  a  decree  on  the  pkadin/^s. 
Aod  for  this  purpose  let  fre()uent  days  be  ap- 
pointed, 01^  wV.oh  »Hck  hearing  may  Wike  pre- 
cedence of  all  other  business. 

"Let  Judges  be  appointed,  who  may  be 
called '  Judges  of  Circuit  in  Equity,'  cempetent 
(not  merely  to  coi^trol  a  vivd  voce  examination, 
but)  to  preside  at  a  trial  by  jury,  and  sufficient 
in  number  to  perform  the  duties  hereinafter 
mentioned.  Let  such  Judges  be  removed 
from  the  exercise  of  their  profession ;  and  let 
them  be  provided  at  the  expense  of  the  country, 
and  placed,  in  respect  both  of  rank  and  emolu- 
ment, on  a  footing  with  the  /miVn^  judges  of 
the  Courts  of  Common  Law. 

"  Let  the  defendant,  if  sui Juris,  be  required, 
in  answering  the  different  allegations  of  the 
bill,  to  specify  which  of  them  he  controverts, 
and  which  ot  them  he  puts  the  plaintiff  to 
[)rove  in  a  formal  way,  the  rest  being  admitted 
l)y  the  answer,  either  absolutely,  or  for  the 
purposes  of  the  suit,  or  with  the  qualification 
therein  mentioned. 

**  If  the  plaintiff,  being  eui  Juris,  serves  a 
subpoena  to  rejoin,  let  him  be  at  liberty,  with 
such  subpcBua,  to  serve  the  defendant  with 
notice,  that  he  does  not  contest  the  whole  of 
the  answer;  and  let  him  specify  such  new 
matter,  if  any,  contained  in  the  answer,  as  he 
admits  either  absolutely,  or  for  the  purpose  of 
the  suit ;  and  such,  if  any,  as  he  merely  puts 
the  plaintiff  to  prove  in  a  formal  way. 

'*  Let  it  be  the  rule,  that  any  party,  who  is 
sui Juris,  and  puts  his  advers^^ry  t^  prove  what 
he  ou^ht  to  have  admitted,  or  contest  that 
of  which  formal  proof  ought  to  have  satisfied 
him,  %vill  (whatever  may  be  the  result  of  the 
suit)  be  ordered  to  ^y  the  costs,  or  additional 
cosits,  thereby  occasioned. 

*'  When  the  cause  is  at  issue  let  the  plaintiff 
be  bound  within  a  short  limited  time  to  set  it 
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down  for  a  preliminary  hearing ;  and  in  default 
of  his  so  doing,  let  any  defendant  be  at  liberty 
to  move,  upon  notice,  that  the  bill  be  dismisied 
with  costs. 

"  At  the  preliminary  hearing,  it  may  appear 
that  there  is  no  question  of  fact  betweea  the 
l^^tied^  t»  be  settied  before  a  decree  can  be 
md».  This  nay  appear  upon  the  pleajdiofrs* 
and  upon  the  notice  (if  any)  served  ky  the 
plaintiff  witli  the  subpoena  to  rejoin ;  or  by 
Further  admissions  which  they  might  be  advised 
to  make  at  the  hearing.  In  either  oaae,  the 
Court  would  make  a  decree  upon  the  pleadiDgs, 
and  admissions,  if  any. 

"  If  at  the  preliminary  hearing  it  shoald  ap- 
pear, that  any  question  of  fact  required  to  be 
sent  to  proof  or  trial  before  a  decree  could  be 
made,  the  Court  would  make  a  proper  order 
for  proof  or  trial  thereof;  thus — 

"  If  au  allegation  were  made,  affecting  the 
interest  of  a  party,  not  sui  Juris,  and  the  bus- 
band  or  guardian  of  sueh  party  did  oot^  require 
an  opportunity  of  contestipg  the  point,  the 
Court,  unless  i«  saw  good  reason  to  the  con- 
trary* would  conrider  such  a  party  as  iBerely 
putting  Ms  adv#r8|kry  to  fotmal  proof  of  the 
allegation. 

"  If  a  party  be  put  by  bis  adviersaiy  menly 
to  the  formal  proof  of  an  p^^gation,  the  Court 
would  give  him  ieav^  to  make  formal  proof 
thereof  accordingly ;  and  this  would  most  com- 
monly be  the  the  case  with  regard  to  written 
instruments  or  pnbUc  documents  Qot  admitted 
by  the  adverse  party.  Under  such  an  order  he 
should  be  at  hberty  to  prove  it  by  affidavit, 
which  course  he  would  ^ways  take,  where  the 
witness  was  willing  to  make  an  affidavit.  But, 
if  the  witness  refused  to  make  an  affidavit,  the 
party  should  subpwna  him  to  appear  before  the 
Judge  of  Circuit,  giring  notice  to  tiie  adverse 
party  of  the  time  and  place  of  proof.  The 
witness  would  then  be  examiASd  mvi  U9ce.  It 
would  be  unnecessary  for  counsel  to  ftlend. 
The  solicitors,  and  in  numy  caves,  the  solicitor 
for  the  proof  only,  woidd  be  sufficient.  The 
Judge  wocdd  be  charged  with  the  duty  of 
watching  the  proof,  if  made  agmnst  9  {Wty 
who  did  not  attend,  or  was  not  sui  Juris  f  and 
he  should  report  not  the  evidence  itself,  bat 
the  result  of  the  evideace  («js.  that  the  aUe^^a.- 
tion  was  proved  or  not  proved),  unless  he  saw 
reason  to  make  a  special  report, 

"Where  an  idlegation  was  contested  the 
Court  would  order  it  to  be  tried  before  a  Judge 
of  Cu'cuit  in  Equity,  either  with,  or  perhaps 
without  a  jury,  according  to  the  oatore  of  the 
question,  and  would  dx  the  county  or  place  ia 
which  it  should  be  tried* 

**  Where  an  allegation  was  admitted  Sttbjeet 
to  a  qualiii cation,  or  where  an  aUegatioii  hap- 
penea  to  be  intimately  connected  with  an  sU^ 
gation  of  the  adverse  party  either  as  beinf 
qualified  by  it  or  otherwise,  the  Court  would 
send  such  a  question  or  questions  to  l>e  ^IitA 
as  would  decide  the  real  point  ia  dispvte :  aad 
it  would  do  this  with  the  les^  dithcuUy,  as,  not 
being  embarrassed  by  the  techalcalitjws  which 
attend  the  sending  of  an  issue  to  be  tiled  ia  a 
feigned  action,  it  could  mould  the  question  io 
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•s  to  comprise  any  ((iiiiliflcation  or  circum- 
■tanoe  essential  to  the  jtutke  of  the  ease. 

'*  The  trial  of  a  contested  alkgatioo  would 
or  might  be  attended  by  counsel :  the  witnes- 
ses would  be  examined  vivi  voce,  and  Kable  to 
be  cross-examined:  the  Judge  would  take 
notes  of  the  evidence,  as  is  done  at  nisi  print, 
but  he  would  not  report  the  evidence,  unless 
an  application  riiould  be  made  for  a  new  trial : 
he  would  only  report  the  verdict  whether  gene- 
ral or  specisl,  in  case  of  a  trial  by  jury,  or  his 
own  iindii^,  whether  general  or  special,  in 
case  of  a  tnid  without  jury. 

**  The  number  of  Judges  of  circuit  should 
be  sufficient  to  allow  all  the  allegations  seat  to 
proof  in  any  Equity  cause  to  be  tried  within 
six  months  after  issue  joined ;  and  consequently 
sufficient  to  enable  a  Judge  of  circuit  to  hold 
a  sitting  at  least  twice  a  vear  in  every  county : 
and  it  would  probably  be  desirable  to  have 
more  frequent  sittings  in  Middlesex  and  Lon- 
don. For  the  latter  purpose,  some  of  the 
Judges  of  circuit  woula  for  certain  periods  be 
in  town ;  and  in  order  to  secure  the  appoint- 
ment of  efficient  persons  to  the  office,  and 
sustain  their  rank,  it  might  be  arranged,  that 
they  should  take  by  rotation  the  sittings  in 
Middlesex  and  London,  and  have  some  portion 
of  the  Court  business  allotted  to  them/^ 


PRACTICAL  POINTS  OF  GENERAL 
INTEREST. 

R0R8B-RACE. 

The  foUowing  case  may  be  of  importance  to 
some  of  our  readers  in  this  racing  season. 

Semite,  that  a  party  subscribing  to  a  legal 
horse-race  cannot  recover  his  stake  from  the 
staJceholder  after  the  race  has  been  run,  and 
before  the  stakeholder  has  paid  over  the  mo- 
ney.  At  aU  events,  he  cannot  recover  it  unless 
he  demanded  it  before  the  race  was  run.  Where 
the  rules  of  certain  races  provided  that  all  dis- 
putes should  be  settled  by  the  stewards,  and 
two  stewards  had  been  named,  one  of  whom, 
on  a  dispute  arising  as  to  which  horse  was 
entitled  to  the  stakes  of  a  race,  gave  his  opinion 
in  writing,  that  the  plaintiff  was  entitled  to 
them :  Hold,  that  the  plaintiff  could  not  reco- 
ver the  stakes  on  the  award  of  that  steward 
alone.  alUiough  it  appeared  that  the  other  steiv- 
ard  had  stated  that  he  would  acquiesce  in 
whatever  his  colleague  did.  To  make  the  sole 
award  of  the  latter  avulable,  it  must  be  deariy 
shewn,  that  both  the  disputing  parties,  and  the 
stakeholder  also,  submitted  tu  his  sole  autho- 
rity. 

Parke,  B.,  said,— I  am  of  opinion,  that  there 
is  no  ground  for  this  rule.  If  there  was  no 
agreement  varying  the  written  rules  of  the 
races,  there  cottldoe  no  valid  arbitration  with- 
out both  the  stewards  concurring.  To  make 
an  award  by  one  binding,  there  must  be  clear 
proof  that  both  the  disputing  parties,  and  pro- 
bably  also  the  clerk  of  the  course,  submitted 
to  his  authority ;  and  I  think  there  is  not  such 


Kroof.  The  conversation  on  the  race  coarse 
y  no  means  amounted  to  an  agreement  to 
submit  to  the  sole  decision  of  Lord  Chaiies 
Fitzroy ;  and  the  letter  of  Shaw  was  at  most 
only  an  agreement  that  something  should  be 
thereafter  ^on^  in  the  matter  by  him.  The 
plaintiff,  therefore,  cannot  rest  nis  case  at  sll 
on  the  ground  of  the  award.  The  next  oues- 
tion  is,  whether  he  is  entitled  to  recover  oack 
his  own  stake.  Now  it  was  deposited  to  abide 
the  event  of  the  race,  subject  to  the  decision 
of  the  stewards.  If  the  stewards  have  become 
incompetent  to  decide  the  question,  it  must  be 
decided  liy  the  tribunal  to  which  all  matters  of 
fact  are  leplly  referrible,  namely,  a  jurv.  Even 
if  the  plaintiff  had  given  notice  m  due  time 
that  he  should  require  bis  stake  to  be  returned, 
this  being  a  l^al  horse-race,  1  have  great 
doubt  whether  it  is  recoveral>le  i  the  agree- 
ment being  that  it  should  be  deposited  to  abide^ 
the  event,  which  agreement  cannot,  as  it  seems 
to  me,  be  varied  without  the  assent  of  the  par- 
ties. If,  however,  the  case  rested  on  that  pomt, 
I  shouid  wish  a  rule  to  be  granted,  in  order 
that  it  might  be  more  folly  considered,  inas- 
much, as  there  is  an  authority  to  the  contrary. 
But  here  there  was  no  demand  made,  and  no 
rescission  of  the  contract,  before  the  race  was 
run ;  the  stake,  therefore,  remains  in  the  de- 
fendant's hands  until  it  be  determined  by  due 
course  of  law  who  is  the  winner — ^that  is,  by 
the  stewards,  if  they  are  competent  to  deter- 
mine it,  if  not,  by  a  jury.  The  plfuntiff  may 
now  submit  the  case  to  the  stewards,  if  they 
are  competent  to  entertain  it ;  if  not,  he  may 
bring  an  action,  and  shew  himself  to  be  the  win- 
ner, oy  shewing  that  Shaw's  horse  was  thorough 
bred,  and  that  his  own  was  not. 
Mnrryatt  v.  Broderich,  2  M.  &  W.  369. 


CHANGES  IN  THE  LAW  IN  THE 
LAST  SESSION  OF  PARUAMENT, 
1837. 


No.  X. 


RBAL  ACTIONS. 
1  Vict.  C.  28. 

This  is  "  An  act  to  amend  an  act  of  the  third 
and  fourth  years  of  his  late  Majesty,  for  the  Li- 
mitation of  Actions  and  Suits  relating  to  Real 
Property,  and  for  simplifying  the  remedies  for 
trying  the  rights  thereto." 

It  recites  that  doubts  have  been  entertained 
as  to  the  effect  of  3  &  4  W.  4,  c.  27,  intituled 
"An  act  for  the  limitation  of  actions  and  suits 
relating  to  real  property^  and  for  simplyfying 
the  remedies  for  trying  the  rights  thereto,**  so 
hi  as  the  same  relates  to  mortgages :  and  it  is 
expedient  that  such  doubts  should  be  removed : 
it  is  therefore  declared  and  enacted  as  foK 
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Mortgttsrees  wUhin  the  definition  rn  3  &  4 
W.  4,  c.  27,  8.  1,  may  hrinf  rtclious  to  recover 
land  within  20  tftfors  after  last  payment  ofprin^ 
cipal  or  interett.—TUsii  it  shall  and  may  be 
lawful  for  any  person  entitled  to  or  cliuining 
under  any  niort<(a^e  of  land,  being  land  within 
the  definition  contained  in  the  tir&t  section  of 
the  said  act,  to  make  an  entry  or  bring  an  action 
at  law  or  suit  in  equity  to  recover  such  laud  at 
any  time  within  twenty  years  next  after  the  last 
payment  of  any  part  of  the  principal  money  or 
interest  secured  by  such  mortgage,  although 
more  than  twenty  years  may  have  elapsed  since 
the  time  at  whicb  the  right  to  make  such  en- 
try or  bring  such  action  or  suit  in  equity  shall 
have  first  accrued,  any  thing  in  the  said  act 
notwithstanding. 

The  Royal  Assent  was  given  to  this  act  on 
3d  July,  1837. 


^  No.  XI. 

.    NOTICES  OF  VESTRIES,  OUTLAWRIES,  ^C. 

1  Vic.  c.  46. 

This  act  passed  on  the  12th  July  last,  and  is 
intituled  '*  An  act  to  alter  the  mode  of  giving 
Notices  for  the  holding  of  Vestries,  of  making 
Proclamations  in  cases  of  Outlawry,  and  of  giv- 
ing notices  on  Sundays  with  respect  to  various 
mailers." 

It  reciter  that  by  68  G.  3,  c.  69,  intituled 
'*  An  act  for  the  regulation  of  Parish  Ves- 
tries," it  Is  enacted,  that  no  vestry  or 
meeting  of  the  inhabitants  in  vestry  of  or 
for  any  parish  shall  be  holden  until  public 
notice  shall  have  been  given  of  such  vestry, 
and  of  the  place  and  hour  of  holding  the 
same,  and  of  the  special  purpose  thereof,  three 
days  at  the  least  before  the  day  to  be  appoin- 
ted for  holding  such  restry,  by  the  publication 
of  such  notice  in  the  parish  church  or  chapel 
on  some  Sunday  during  or  immediately  after 
divine  service,  and  by  affixing  the  same,  fairly 
written  or  printed,  on  the  principal  door  of  such 
church  or  chapel :  and  that  by  31  Eliz.  it  is 
enacted,  that  before  any  outlawry  shall  be  had 
and  pronounced,  proclamation  shall  be  made  at 
the  door  of  the  church  or  chapel  of  the  town 
or  parish  wherein  the  defendant  shall  be  dwelU 
ing,  immediately  after  divine  service  on  a  Sun- 
day ;  and  by  divers  acts  relative  to  the  assessing 
and  collecting  of  higbvay  and  poor  rates  and 
land  tux,  and  other  matters,  it  is  directed  or 
required  that  public  notice  shall  lie  given  with 
reference  to  certain  proceedings  relating  there- 


to respectively  in  the  parish  churches  or  cha- 
pels during  divine  service:  and  that  by  ancient 
custom  notice  is  usually  given  in  churches  du- 
ring dinne  service  of  the  times  appointed  for 
holding  courts  leet,  courts  baron,  and  custo* 
mary  courts:  and  that  it  is  expedient  that 
such  mode  of  giving  notices  should  lie  alter- 
ed.     It  is  therefore  enacted*as  follows  : 

So  much  of  the  first  recited  Act  as  directs  Pttb^ 
lication  of  Notices  repealed.  Notices  not  to  be 
ifiven  in  Churches  during  Divine  Service,  Hjfc. — 
That  from  and  after  the  passint;  of  this  act  so 
much  of  the  said  first-recited  act  as  directs  the 
publication  of  such  notices  tu  be  made  in  the 
parish  church  or  chapel  on  some  Sunday  dur- 
mg  or  immediately  after  divine  service,  shall 
be  and  the  same  is  hereby  repealed  ;  and  that 
from  and  after  the  first  day  of  January  next 
no  proclamation  or  other  public  notice  for  a 
vestry  meeting  or  any  other  matter  shall  be 
made  or  given  in  an^  church  or  chapel  during 
or  after  divine  sert ice,  or  at  the  door  of  any 
church  or  chapel  at  the  conclusion  of  divine 
service,  (s.  1.) 

Notices  hereto/are  usually  given  during  or 
a/ter  divine  service,  Sfc,  to  be  affixed  to  the 
church  doors, — ^That  from  and  after  the  first 
day  of  January  next  all  proclamations  or  ao« 
tices,  which  under  or  by  virtue  of  any  law  or 
statute,  or  by  custom  or  otherwise,  have  been 
heretofore  made  or  given  in  churches  or 
chapels  during  or  after  divine  service,  shall  be 
reduced  into  writing,  and  copies  thereof  either 
in  writing  or  in  print,  or  partly  in  writing  and 
partly  in  print,  shall  previously  to  the  com- 
mencement of  divine  service  on  the  several 
days  on  which  such  proclamations  or  notices 
have  heretofore  been  made  or  given  in  the 
church  or  chapel  of  any  parish  or  place,  or  at 
the  door  of  any  church  or  chapel,  be  affixed 
on  or  near  to  the  doors  of  all  the  churches 
and  chapels  within  such  parish  or  place ;  and 
such  notices  when  so  affixed  shall  be  in  lieu  of 
and  as  a  substitution  for  the  several  proclama. 
tions  and  notices  so  heretofore  given  as  afore, 
said,  and  shall  be  good,  valid,  and  effectual 
to  all  intents  and  purposes  whatsoever,  (s.  2.) 

Notices  for  holding  vestries  to  be  signed  as 
herein  directed, — ^That  no  such  notice  of  hold- 
ing a  vestry  shall  be  aflixed  on  the  principal 
door  of  such  church  or  chapel  unless  the  same 
shall  previously  have  been  signed  by  a  church- 
warden of  the  church  or  chapel,  or  by  the 
rector,  vicar,  or  curate  of  such  parish,  or  by 
an  overseer  of  the  poor  of  such  parish ;  but 
that  every  such  notice  so  signed  shall  be  affixed 
on  or  near  to  the  principal  door  of  such  church 
or  chapel,  (s.  3.) 

Decrees  Stc  ,  of  Ecclesiastical  Courts  not  to 
be  read  in  (fkurches. — That  from  and  after  the 
first  day  of  January  next  no  decree  relating  to 
a  faculty,  nor  any  other  decree,  citation  or 
proceeding  whatsoever  in  any  ecclesiastical 
court,  Bhm  be  read  or  published  in  any  church 
or  chapel  during  or  immediately  after  divine 
service,  (s.  4.)        ,ig,,,,,^GoOgle 
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j4ct  not  to  ejftend  to  notices  pureiv  eeclesiai- 
{ieiU, — ^Tbat  notbioff  in  this  act  shall  extend  or 
be  construed  to  extend  to  the  publication  of 
banns,  nor  to  notice  of  the  celebration  of 
divine  service  or  of  sermons,  nor  to  restrain 
the  curate,  in  pursuance  of  the  rules  in  the 
book  of  common  prayer,  from  declaring  unto 
the  people  what  holy  days  or  fasting  days  are 
in  the  week  following  to  be  observed,  nor  to 
restrain  the  minister  from  proclaiming  or 
publishing  what  is  prescribed  by  the  rules  of 
the  book  of  common  prayer,  or  enjoined  by 
the  Queen  or  by  the  Ordinary  of  the  place. 
(8.  6.) 

Eatension  of  Act, — ^That  all  the  provisions 
of  this  act  shall  extend  and  be  construed  to 
extend  to  the  town  of  Berwick-upon-Tweed, 
the  Isle  of  Man,  and  the  islands  ot  Guernsey, 
Jersey,  Alderney,  and  Sark.  (s.  6.) 


No.  XII. 

USURY  ON  BILLS. 

1  Vict.  c.  80. 
This  act  received  the  royal  assent  on  the 
17th  July,  1837.  It  is  **  An  act  to  exempt 
certain  bills  of  exchange  and  promissory  notes 
from  the  operation  of  the  laws  relating  to 
usury,"  and  recites  that  by  4  W.  4,  c.  98,  in- 
tituled ''  An  Act  for  giving  to  the  Corporation 
of  the  Governor  and  Company  of  the  Bank  of 
England  certain  Privileges  for  a  limited  Period 
under  certain  Conditions,"  bills  of  exchange 
and  promissory  notes  made  payable  at  or 
within  three  months  after  the  date  thereof,  or 
not  having  more  than  three  months  to  run, 
and  certain  transactions  in  respect  of  such 
bills,  were  exempted  from  the  operations  of 
the  statutes  relating  to  usury ;  and  it  is  desir- 
able to  extend  such  exemptions.  It  is  tliere- 
fore  enacted  as  follows : 

.  BHU  of  Eachange  payable  at  or  within 
Titelve  Months  not  to  be  liable  to  the  Laws  for 
the  Prevention  of  Usury  .—Thai  from  and  after 
the  passing  of  this  act,  and  till  the  first  of 
January  one  thousand  eight  hundred  and 
fortv,  no  bill  of  exchanf^e  or  promissory  note 
made  payaltie  at  or  withm  twelve  months  after 
the  date  thereof,  or  not  havmg  more  than 
twelve  months  to  run,  shall  by  reason  of  any 
interest  taken  thereon  or  secured  thereby,  or 
any  agreement  to  pay  or  receive  or  allow  in- 
terest in  discountmg,  negociating,  or  trans- 
ferring the  same,  be  void,  nor  shall  the  liability 
of  any  party  to  any  bill  of  exchange  or  pro- 
roissory  note  be  affected,  by  reason  of  any  sta^ 
tute  or  law  in  force  for  the  prevention  of 
usury;  nor  shall  any  person  or  persons  or 
body  corporate  drawing,  accepting,  indorsing, 
or  signing  any  such  bill  or  note,  or  lending  or 
advancing  any  moneys  or  taking  more  than 


the  present  rate  of  legal  interest  In  Great 
Britain  and  Ireland  respectively  for  the  loan 
of  money  on  any  such  bill  or  note,  be  subject 
to  any  penalties  under  any  statute  or  law  re- 
lating to  usury,  or  any  other  penalty  or  for- 
feiture ;  any  thing  in  anv  law  or  statute  relat- 
ing to  usury,  or  any  other  law  whatsoever  in 
force  in  any  part  of  the  United  Kingdom,  to 
the  contrary  notwithstanding. 


LIABILITIES  OF  HUSBAND  FOR 
THE  WIFE'S  DEBTS. 

From  the  advertisements  which  are  not  un- 
frequently  seen  in  the  public  newspapers,  it 
would  seem  to  be  a  commonly  received  opi- 
nion that  a  husband  can  divest  himself  of  his 
liability  for  his  wife's  debts  by  giving  public 
notice  that  he  mil  not  be  answerable  for  any 
debts  she  may  contract  after  such  notice.  It 
mav,  perhaps,  not  be  uninteresting  to  look  a 
little  into  the  law  upon  this  subject^  and  in- 
quire— 

Ut,  when  he  is  not  liable  for  them. 

After  a  divorce,  ab  initio,  his  liability  is 
extinguished.*  So,  after  adultery  in  the  wife, 
the  husband  will  not  be  answerable  for  ne- 
cessaries furnished  her  after  expulsion  from 
his  house  ;^  and  this  holds  although  he 
was  the  aggressor,  having  lived  with  another 
woman  at  the  time  of  expelling  his  wife,  who 
at  that  time  had  no  imputation  on  her  con- 
duct, yet  afterwards  dislionoured  herself.*  A 
woman  eloping  from  her  husband,  yet  not 
accompanied  by  an  adulterer,  must  be  trusted 
at  the  tradesman'tt  own  risk,  as  the  husband  is 
not  liable ;  but  he  cannot,  either  by  public 
advertisement  or  particular  notice,  exempt  him- 
self from  his  wife's  debts  contracted  after  a 
forcible  ejection  from  his  house  ;<i  and  not- 
withstandmg  her  conduct  had  been  exceed- 
ingly incorrect,  and  she  had  been  assisted  in 
her  improprieties  by  the  plaintiff,  yet  the 
Court  held  that  his  liabiltty  for  necessaries 
still  existed. 

In  a  case  which  was  argued  three  times  in 
the  Court  of  King's  Bench,«  and  the  Judges 
being  divided,  was  adjourned  to  the  Exche- 
quer, nine  of  the  Judges  held  that  a  husband 
was  not  liable  for  necessaries  furnished  to  a 
wife  during  a  separation  without  his  consent, 
having  given  the  plaintiff  particular  notice  not 
to  trust  her,  and  notwithstanding  that  he  did 
not  allow  her  any  maintenance. 

A  tradesman  supplying  a  wife  with  goods 
unsuitable  to  her  station  in  life,  without  any 
authority  from  her  husband,  does  so  at  his 
own  risk.'  In  an  action  for  wearing  apparel 
supplied  to  a  married  woman  without  the  bus- 
band's  knowledge,    and  which  she  had  re- 


*  Anstey  v.  Mannert^  1  Gow,  10. 

b  Ham  T.  Toovey,  1  Sel.  N.  P.  246. 

c  Gvvier  v.  Hancock,  6  T.  R.  600. 

^  Boulton  V.  Prentice,  1  Sel.  N.  P.  249. 

•  Manby  v.  Scott,  1  Sel.  N.  P.  250. 

'  Montague  v.  Baron,  5  D.  &  R.  532. 
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ceived  m  qiumtities  misulted  (o  her  rank,  the 
liueband  waa  aol  liable;  and  it  was  held  to  be 
vniiecessvy  to  prcuve  that  the  wearing  apparel 
fnrnished  was  nut  required  by  the  wife,  in 
Goniequenee  of  her  beinfBT  supplied  with  pro- 
per doctiiiniir  from  another  quarter.*  These 
seem  to  be  the  cases  which  would  apply  to 
persons  in  the  rolddfe  ranks  of  society,  and  it 
would  appear  that  in  all  these  (with  the  excep- 
tion  above-mentioned)  the  husband  was  abso- 
lutely absolved  from  the  claims  of  those  who 
had  trusted  his  wife,  without  bein^^  compelled 
to  f(ive  either  general  or  particular  notice  to 
tradesmen. 

It  may,  perhaps,  seem  Unjust  to  fix  a  trades- 
man who  has  supplied  a  woman  whom  he 
knows  to  be  martied,  and  who  haa  before 
traded  with  him,  with  a  knowledge  of  facts 
which  it  U  rery  improbable  he  could  be  ae- 

amdnied  wkh;  but  it  must  be  recollected, 
lat  in  every  case  it  is  the  duty  of  the  trades* 
wan  to  make  cautioiis  inouiry  as  to  the  situa- 
tion, capabilities,  and  liabiMties  of  the  fair  one 
he  may  be  induced  to  trust,  as  he  could  not 
recover  from  (he  husband  bevond  the  extent 
to  which  a  proper  IHvest^ation  wonkl  have 
«hewn  him  to  be  Uable.i^ 

2d,  In  those  cases  where  the  husband  is 
Ifitdie,  nothstanding  particular  circumstances, 
Ihe  principal  seem  to  be  these : — 

A  husband  having  a  wife  (who  had  com- 
mitted adultery)  in  his  houae  and  not  expelling 
her,  neither  making  any  provision  for  her  in 
consequence  of  separation,  is  liable  for  neces- 
saries, unless  he  can  fix  tlie  plaintiff  with  n 
knowledge,  either  positive  or  implied,  of  the 
situation  in  which  she  was  living.  Receiving 
an  adulterous  wife  into  the  housei  and  turning 
her  out,  renders  the  husband  answerable  in  an 
action  for  necessaries.  When  by  ill-treatment 
a  wife  is  forced  to  leave  her  husband's  roof, 
she  shall  carry  with  her  credit  for  necessaries, 
and  her  husband  is  liable  ;i  and  quitting  the 
husband's  house  under  an  apprehension  of 
personal  violence  is  equivalent  to  turning  her 
out,  and  will  render  him  liable  for  necessaries. 
A  common  woman  having  been  brought  into 
the  house  by  the  husband,  will  justify  the 
wife's  quitting  the  house,  and  he  will  be  an- 
swerable for  necessaries  ^  and  he  cannot  avail 
himself  of  a  pica  of  adultery,  which  he  did  not 
discover  until  after  the  credit  had  been 
given.k 

As  in  the  former  cases  it  was  observed  that 
an  advertisement  was  of  no  utility  to  the  hus- 
liand,  and  conid  only  be  an  act  of  conrtesy  to 
the  tradesman  in  certain  cases,  so  in  those 
last-mentioned  it  would  not  h$ive  the  effect  of 
discharipng  him  from  his  liability,  as  he  was 
absolutely  liable,  whether  the  tradesman  was 
or  not  aware  of  the  peculiar  circumstances  of 
the  ease.   I  have  not  gone  into  those  particular 

*  Metcalfe  v.  Shnw^  3  Oarap.  22.    • 

1^  Wmthimn  t.  WukeMd,  f  Camp.  120. 

*  Jfvrton  ▼.  Famm,  1  B.  &  P.  226. 
1  Hodgeev,  Uodgee^  1  Esp.  441. 
^  Hailgngton  v.  Sm^,  3  Bing.  127. 


cases  where  separate  allowances  and  dieir  ade- 
quacy, or  separation  by  deed  or  agreement, 
would  give  a  different  character  to  their  liabi. 
lity,  as  they  may  form  the  subject  of  a  subse- 
quent article.  Q.  w. 


LOCAL  AND  PERSONAL  ACTS. 

1837, 

DSCLARXD  PUBLIC,    AND   TO  BB    JVDICIALL^ 
NOTICBO. 

[Concluded/romp.  339.] 

1  Vict. 

^  63.  An  act  for  making  a  railway  from  the 
city  of  Chester  to  join  "The  Grand  Junction 
Railway"  near  Crewe  HaU  in  the  county  of 
Chester,  to  be  called  «  The  Chester  and  Crewe 
Railway." 

64.  An  act  to  amend  the  acts  relating  to  the 
London  and  Birmingham  Railway. 

65.  An  act  to  rectify  a  mistake  in  an  act  of 
the  last  session  of  parliament'  for  making  a 
railway  from  the  Lcndoo  and  Birmingham 
railway  near  Birmingham  to  Derby,  to  be 
called  the  Birmingham  and  Derby  Junction 
Railway,  with  a  branch. 

66.  An  act  to  enable  the  Leicester  aod 
Swannington  Railway  Company  to  raise  a 
further  sum  of  money. 

67.  An  act  to  enable  the  Durham  and  Son- 
derland  Railwaiv  Company  to  alter  a  part  of 
the  main  line  of  their  railway,  to  abandoo 
another  part  thereof,  to  make  other  branrliea 
therefrom;  and  to  amend  and  enlarge  tha 
powers  of  the  act  for  incerporating  the  siiid 
company. 

68.  An  aet  to  alter  the  line  of  the  YoA  and 
North  Midland  Railway,  and  to  amend  the 
act  relating  thereto. 

69.  An  act  for  making  a  railway  from  Man- 
dtester  to  join  the  Grand  Junction  Railway  in 
the  parish  of  Chebscy  in  the  county  of  Stafford* 
to  be  called  "The  Manchester  and  Birming- 
ham Railway,"  with  certain  branches  there- 
from. 

70.  An  act  to  enable  the  Taff  Vale  Railway 
company  to  alter  the  line  of  the  said  railway 
and  the  act  relating  thereto,  and  to  make  addi- 
tional branches. 

71.  An  act  to»aIter  the  line  of  the  London 
and  Southampton  Railway,  and  to  amend  the 
act  relating  thereto. 

72.  An  act  for  regulating  and  impronn^ 
the  borough  of  Newoastle-upoo-Tyne. 

73.  An  act  to  amend  the  several  acts  for 
paving,  lighting,  cleansing  and  otherwise  im- 
^oving  the  town  of  Ipswich  in  the  county  of 
Suffolk,  and  for  removing  and  preventing  en- 
croachments,  obstructions,  and  annoyances 
therein.  ^ 

74.  An  act  to  amend  an  act  of  the  fbrtv-fifth 
▼ear  of  the  reign  of  King  George  the  Third, 
for  improving  and  rendering  more  commodioas 
we  port  of  Ipswich,  and  for  constructing  a  wet 
dock  there. 

75.  An  act  for  improving,  enlarging,  and 
m«at<U&ing  the  pier,  harbour,  and  market  oi 
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Briiham  in  the  couttty  of  Devon,  and  for  the 
formation  of  a  l)reakwater  in  Torbay. 

76.  An  act  for  the  formation  of  a  new  cut 
or  chtannel,  and  for  otherwise  more  effectually 
improving  the  port  and  harbour  of  Belfast. 

77.  An  act  for  forming  a  harbour  in  the  pa- 
^k  of  Warkworth,  in  the  county  of  Northum- 
berland, by  improving  the  navigation  of  the 
River  Coquet,  and  for  rendering  the  same  safe 
and  (5otenodious,  aud  easy  of  access. 

78.  An  act  for  amending  an  act  of  the  second 
veiir  of  the  reign  of  his  late  Majesty  King  Wil- 
iiata  the  t'otfnh,  and  for  granting  further  rates 
and  powers  for  improving  the  port  of  Hartle- 
f(P(A  in  the  county  of  Durham. 

79.  An  act  for  making  knd  maititaining  re- 
servoirs ttj^n  the  tributary  streams  of  the  River 
Bihero^r  otherwise  the  Mersey  in  the  parisl^  of 
GIossop  in  the  countv  of  Derby,  for  more  ef- 
fectttdiv  and  regularly  supplying  ilvith  water 
the  mills,  manufacCones,  and  works  on  the 
said  tributary  streams  and  river. 

80.  An  act  to  amend  and  enlarge  the  powers 
of  the  several  acts  relating  to  uie  Ellesmere 
and  Chester  Canal. 

81.  An  act  to  raise  and  apply  funds  for  the 
fafure  maintenance  and  repair  of  the  banks  of 
the  River  Ouze  between  Denver  Sluice  and  the 
Eau  Brink  Cut  in  the  county  of  Norfolk. 

82.  An  act  for  better  supplying  with  water 
the  town  and  neighbouihood  of  Barnsleyin  the 
west  riding  of  the  county  of  York. 

83.  All  act  for  the  oetter  supplying  with 
water  the  town  and  neighbourhood  of  Leeds  in 
the  west  riding  of  the  county  of  York. 

84.  An  act  for  granting  more  effectual  pow- 
ers lor  the  regulation  of  the  Court  of  Conscience 
within  the  city  of  Bristol. 

85«  An  act  fo^  removing^  aAd  presenting 
encroachments  witMn  the  city  and  county  of 
Briatol,  and  for  better  regulating  the  shipping, 
rivers,  wharfs,  backs,  and  quays,  and  the  mar- 
kets within  the  same ;  and  for  other  purposes. 

86.  An  act  for  the  better  assessing  and 
colle<5fing  certain  parochial  and  other  rates 
within  the  city  and  county  of  Bristol. 

87.  An  act  to  enable  the  Shropshire  and 
North'  Wales  Assurance  Company  to  sue  and 
be  sued  in  the  name  of  the  managing  director 
for  the  time  being,  or  of  any  one  of  the  gene- 
ral or  local  directors  of  the  said  company. 

88.  An  act  for  amending  and  enlarging  the 
provisions  of  an  act  passed  in  the  fourth  year 
of  the  reign  of  his  present  Maiesty,  intituled 
*'  An  Act  to  tncoura^re  the  working  of  Mines 
ami  Quarries  in  Ireland,  and  to  regulate  a 
Joint  Stock  Company  for  that  Purpose  to  be 
called  'The  West  Cork  Mining  Company.' " 

89.  An  act  to  enable  Edward  Josnua  Coo- 
per Bsquire  to  establish  and  protect  a  salmon 
fidieiry  upon  the  lakes  and  rivers  of  Owenmore 
and  Arrow,  and  also  within  the  bay  of  Balliso- 
dare,  in  the  cottnty  of  Sligo,  in  Ireland. 

90.  An  act  for  draining,  inclosing,  dividing, 
and  allottSng  certsdn  lands  in  the  parish  of 
Over  in  tke  county  of  Cambridge. 

91.  An  act  to  alter  the  line  of  the  Great 
Western  Railway,  and  to  amend  the  acts  re- 
lating thereto. 


92.  An  act  to  enable  the  Great  Western 
Railway  Company  to  extend  the  line  of  such 
railway,  and  for  other  purposes  rela^g  there- 
to. 

93.  An  act  to  alter  and  extend  the  line  of 
the  South-eastern  Railway,  and  to  amend  the 
act  relating  thereto. 

94.  An  act  to  alter,  amend,  and  enlarge  the 
powers  of  an  act  for  making  the  Slamannan 
Railway,  paMsed  in  the  sixth  year  of  bis  present 
Majesty,  and  to  enable  the  Slamannan  Rdlway 
Company  to  make  and  maintain  a  branch  to 
Bathgate  in  the  county  of  Linlithgow. 

95.  An  act  fur  makiog  and  maintaining  a 
railway  to  connect  the  Great  North-  of  £ng- 
land,  Clarence,  and  Hartlepool  RB^ways  m 
the  county  of  Durham. 

96.  An  act  for  making  and  maintaining  a  rail- 
way from  the  town  of  Dundalk  in  the  couaty 
of  Louth  to  die  town  of  Ballybay  in  the  county 
of  Monaghan. 

97.  An  act  to  authorize  the  Durham  June- 
tion  Railway  Company  to  make  a  branch 
ndlway  from  the  Durham  Junction  Railway,  to 
be  called  "  The  Houghton-le-Spring  Branch.'* 

98.  An  act  for  altering,  amending,  improv- 
ing, and  extending  the  provisions  of  certain 
acts  of  parliament  relating  to  the  town  of  Li- 
verpool in  the  couuty  palatine  of  Lancaster. 

99.  An  act  for  improving  the  harbour  of 
the  burgh  of  Montrose  in  the  county  of  For- 
far. 

100.  An  act  for  further  extending  the  time 
for  completing  the  Wishaw  and  Coltness  R^l- 
way  in  the  county  of  Lanark. 

101.  An  act  for  making  a  railway  from  the 
town  and  port  of  Maryport  to  the  borough  of 
Carlisle,  to  be  called  *'  The  Maryport  and 
Carlisle  Railway." 

102.  An  act  to  enable  "  The  Great  North 
of  England  Railway  Company,"  to  extend  the 
line  of  their  railway,  and  to  make  two  branches 
therefrom ;  and  for  other  purposes  relating 
tliereto. 

103.  An  act  to  alter,  amend,  explain  and 
enlarge  the  powers  of  the  several  acts  for  mak- 
ing atid  mamtaining  the  Clarence  Railway. 

104.  An  act  for  making  and  maintainmg  a 
railway  from  the  city  of  Dublin  to  the  city  of 
Kilkenny,  to  be  called  the  Great  Leinster  and 
Munster  Rdlway. 

105.  An  act  to  enable  the  Kilmarnock  and 
Troon  Railway  Company  to  ndse  a  farther  sum 
of  money ;  to  alter  and  amend  the  line  of  the 
said  railway ;  and  for  other  purposes  relating 
thereto. 

106.  An  act  to  alter  the  line  of  the  Dublin 
and  Drogheda  Railway,  and  to  amend  the  act 
relating  thereto. 

LO7.  An  act  for  niaking  a  railway  from  the 
city  of  Chester  to  Birkenhead. 

108.  An  act  for  making  a  railway  from  the 
city  of  Cork  to  the  town  of  Passage. 

109.  An  act  for  the  better  pavmg,  lightiiig, 
watching,  and  cleansing  the  bur^h  of  Dundee, 
and  for  midntaining  and  regulating  the  police 
of  the  same  and  places  acyapeni,  and  other 
purposes  relating  thereto.  >    ' 

110.  An  act  for  improving^  the  piers  and 

Digitized  by  VjOOQIC 


352 


Local  and  Pmonal  AcU.—SekcthMfrm  Correspondence. 


harbour  of  Bridlington  in  the  east  riding  of 
tbc  county  of  York,  and  for  rendering  the  same 
more  safe  and  commodious  as  an  harbour  of 
refuge. 

111.  An  act  to  malce  and  maintain  a  canal 
from  the  Forth  and  Clyde  canal  in  the  county 
of  Lanark  to  Campsic  Alum  Works  in  the 
copnty  of  Stirling. 

112.  An  act  for  enabling  the  directors  of  the 
Manchester  Gas  Works  to  purchase  land, 
buildings,  and  apparatus  for  the  extension  of 
their  works. 

tld.'Anactto  increase  the  tonnage  rates 
and  duties  granted  by  an  act  passed  in  the  fifth 
year  of  the  reign  of  his  late  Majesty  King 
George  the  Fourth,  for  improving  the  outfall 
of  the  River  Welland  in  the  county  of  Lincoln ; 
and  to  alter  and  enlarge  the  powers  of  the  said 
act. 

114.  An  act  to  alter  and  amend  an  act  of 
the  fourth  year  of  the  reign  of  his  late  Majesty, 
for  erecting,  establishing,  and  maintaining  a 
market  in  the  parish  of  Saint  George  the  Mar- 
tyr  in  the  borough  of  Southwark. 
.  115.  An  act  to  enable  the  mayor,  aldermen, 
and  burgesses  of  the  borough  or  Liverpool  to 
open  and  widen  certain  streets  and  places  in 
the  town  of  Liverpool,  and  otherwise  to  improve 
the  same ;  and  to  enable  the  said  mayor,  al- 
dermen, and  burgesses  to  appropriate  lands, 
tenements,  and  hereditaments  for  public  pur- 
poses, and  also  to  erect  public  buildings. 

116.  An  act  for  making  and  maintaining  a 
railway  from  Glasgow  to  Greenock  by  Paisley 
and  Port  Glasgow,  to  be  called  "  The  Glas- 
gow, Paisley,  and  Greenock  Railway." 

117.  An  act  for  making  a  railway  from 
Glasgow  to  Paisley  and  Ayr,  and  from  a  point 
on  the  said  railway  near  Blairland  to  Kilmar- 
nock,  to  be  called  "  The  Glasgow,  Paisley, 
Kilmarnock,  and  Ayr  Rulway,"  with  branches. 

1 18.  An  act  to  continue,  for  certain  pur- 
poses, the  powers  of  two  acts  for  making  and 
maintaining  the  Polloc  and  Govan  Railway. 

119.  An  act  for  making  a  railway  from  the 
London  and  Croydon  Railway  to  Brighton, 
with  branches  to  Shoreham,  Newhaven,  and 
Lewes. 

^  120.  An  act  to  enable  the  London  and  Green- 
wich Railway  Company  to  take  certain  tolls 
for  passengers,  cattle,  and  carriages  crossing 
the  River  Ravensborne,  in  pursuance  of  an 
agreement  entered  into  with  the  ••  The  Dept- 
ford  Creek  Bridge  Company." 

121.  An  act  for  making  a  railway  from  Bol- 
ton le  Moors  to  Preston  in  the  county  palatine 
of  Lancaster. 

122.  An  act  for  incorporating  certain  persons 
for  the  making  and  maintaining  a  railway  from 
near  the  Black  Boy  branch  of  the  Stockton 
and  Darlington  Railway  in  the  township  of  St. 
Andrew  Auckland  to  or  near  to  Witton  Park 
Colliery,  with  a  branch  therefroui,  all  in  the 
couutv  of  Durham,  to  be  called  "  The  Bishop 
Auckland  and  Weardalc  R^way/' 

123.  An  act  for  making  wet  docks  and  other 
works  on  the  south  side  of  the  River  Thames, 
at  or  near  Rotherhithe  and  Deptford  in  the 


conntiet  of  Sarrqr  and  KeDt»  to  be  called  '^  The 
Grand  Collier  Docks  *• 

124.  An  act  for  improving  the  Jiarboar  and 
port  of  Fishguard  otherwise  Abeiywaln  Id  the 
county  of  Pembroke. 

125*  An  act  to  make  and  maioldti  a  caaal 
in  the  county  of  Lanark  from  tlie  Mottklond 
canal  to  the  lands  of  Dunchatton  mi  tbe  north 
side  of  Duke  Street  of  Glasgow; 

126.  An  act  for  supplying  the  royal  bnr^ 
of  Dundee  and  suburbs  thereof  with  water. 

127.  An  act  to  extend,  alter,  and  enlarge 
the  powers  of  several  acts  for  enabliiig  the 
Commissioners  of  Wide  Streets  in  DtthKn  to 
widen  and  improve  certain  ways,  «treets,  and 
passages  in  the  said  city  and  county  of  Dublin, 
and  for  raising  further  funds  to  enable  the 
said  commissioners  to  carry  the  same  into  ex- 
ecution. 

128.  An  act  for  providing  a  market  place 
and  market  at  the  village  of  Dowlais  in  the 
pansh  of  Merthyr  Tydfil  in  the  county  of  Gia- 
morgan. 

129.  An  act  for  improving  and  regnlaUm; 
the  borough  of  Stockport  in  the  several  conn- 
ties  of  Chester  and  Lancaster. 

130.  An  act  for  establishing  a  cemetery  for 
the  interment  of  the  dead  westward  of  the 
metropolis,  by  a  company  to  be  called  "  The 
West  of  London  and  Westminster  Cemetery 
Company."  ' 

131.  An  act  for  establishing  a  general  ccme- 
tery  for  the  interment  of  the  dead  In  or  near 
the  city  of  Bristol. 

132.  An  act  for  forming  and  rrgulating  the 
London  Caoutchouc  Company,  and  to  enable 
the  said  company  to  purchase  certain  lelten 
patent. 

1 33.  An  act  to  amend  the  act  relatinir  to  the 
Commercial  Railway  Company. 

SELECTIONS 
FROM  CORRESPONDENCE. 


Sir, 


LAW  EXAMINATION. 


Would  not  the  Examiners  be  treated  %viih 
more  justice,  if  the  questions  proposed  were 

SfJ^-"^  '"^^T^  ""^^^  ^^  that  candi- 
dates. Ignorant  of  the  answers  to  particular 
questions,  might  oflFer  what  they  did  know 
generally  under  anv  particular  head?  or  u  it 
your  opinion  that  they  are  not  precluded  from 
pursuing  that  course  at  present  ? 

Inqpiiur. 
[The  questions  pot  at  the  examination  are. 
we  think,  sufficiently  numerous  and  extanaiv? 
to  enable  a  candidate  who  possesses  a  general 
knowledge  of  his  profession,  togivepiwf  of 
such  knowledge;  but  the  candidates  mlFht 
reasonably  complain  if  the  questions  w«ie  not 
specific,  but  of  so  open  and  general  a  nature 
that  fully  to  answer  them  would  require,  at 
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COMMON  LA\r  OFFICS8  ACT. — 9BB8. 

Sir, 

PeraeWinfc  that  by  tbb  act  a  new  scale  of 
fees  to  be  takcD  by  the  officers  of  the  respec* 
live  courts  is  to  be  made  out,  I  would  b^  to 
suggest  (throogfa  tlie  medinin  of  your  valuable 
jooraal^)  the  importance  of  making  some  dis- 
tiaclioB  between  the  fees  payable  on  actions 
brouf^ht  to  recover  sums  leu  than  20/.,  and 
those  brought  to  recover  Inrger  sums, — inas- 
inuoh  aa  tb^rebas  i>een  already  a  considerable  re- 
duclioa  loode  in  an  attorney's  costs  on  actions 
under  80/.  although  the  same  fees  are  taken 
by  the  respective  offices  on  actions  for  the  re- 
covery  ofthat  or  any  other  sum,  either  more  or 
less.  H.  H. 

[We  directed  attention  to  the  new  fees  clause 
00  the  passing  of  the  act.  Our  correspondent's 
suggestion  is  important.    £u.] 

▲TTKHOAlfCB  AT  ATTORNBYS'  OFFICES. 

Sir, 
At  this  time  of  the  year,  when  in  most 
offices,  tiiere  is  scarcely  sufficient  to  keep 
clerks  employed,  I  cannot  see  the  necessity  of 
detaining  them  till  eight  or  nine  o'clock  in 
the  evenio^,  whirh  I  regret  to  say  is  the  case 
in  many  of  the  first-rate  offices  in  the  pro- 
fession. I  am  sure  if  clerks  were  allowed  to 
leave  a  little  earlier,  it  would  be  considered  by 
them  a  great  indulgence,  and  be  the  means  of 
lAsoring  tAeir  ejterthna  when  their  services  are 
mostly  reqjolred.  I  have  seen  the  policy  of 
shewing  a  favor  of  this  description  to  them, 
and  I  only  wish  my  respectable  brethren  in 
the  profession  would  grant  to  the  clerks  that 
to  which  I  am  sure  they  are  entitled. 

A  SoLICITOiU 
COBONBR'a  IMQUB8T8. 

By  6  &  7  W.  4,  c.  B9,  s.  1,  it  is  enacted 
whenever  upon  the  summoning  or  holding 
any  coroner^s  inquest  it  shall  appear  to  the 
coroner  that  the  deceased  person  was  attended 
at  his  death  or  during  his  last  illness  by  any 
legally  qualified  medical  practitioner,  it  shail 
be  lawful  fur  the  coroner  to  issue  his  order  in 
the  form  marked  A.,  for  the  attendance  of 
such  practitioner  as  a  witness  at  such  inquest ; 
and  if  it  shall  appear  to  the  coroner  that  the 
deceased  person  was  no^^attended  at  or  imme- 
diately before  his  death  by  any  legally  qualified 
medical  practitiouer,  it  shall  be  lawful  for  the 
coroner  to  issue  such  order  for  the  attendance 
of  any  legally  qualified  medical  practitioner, 
being  at  the  time  in  ai^tunl  practice  in  or  near 
the  place  where  the  death  has  happened. 

It  should  be  observed,  by  the  Registration 
Act,  6  &  7  W.  4,  c.  86,  a.  26,  the  juiy  shall  in- 
quire of  the  particulars  therein  required  to  be 
registered  concerning  the"  death,  and  the 
coroner  shall  inform  the  registrar  of  the  find- 
ing of  the  jury. 

Are  the  words  6  &  7  W.  4,  c.  89,  s.  1,  "  // 
shell  he  Itne/til*'  imperative  on  the  coroner  ?  if 
so,  no  inquest  can  be  taken  by  any  coroner  on 
a  de«i  bod/  without  the  evidence  of  a  medical 
man  as  a  witness. 

A  COUNTT  CORONBR. 


ALLOWANCE  OF  EXPENSES 

BY   TAB 

CENTRAL  CRIMINAL  COURT. 


The  following  Report  was  agreed  to  by  the 
Court  and  approved  of  by  Lf)rd  Denman  and 
Mr.  Justice  WiWnme,  at  the  Central  Criminal 
Court,  on  the  IGth  August : — 

"  To  his  Majesty's  Justices  of  the  Peace 
for  the  county  of  Middlesex,  in  Quarter 
Sessions  assembled, 

"  The  first  Report  of  the  Committee  ap- 
pointed on  the  26th  day  of  January  \^^1,  to 
inquire  into  the  recent  increased  expenditure 
of  county  rates  as  regards  the  criminal  juris- 
prudence. 

"  Your  Committee  having  taken  into  con- 
sideration the  subject  referred  to  them,  have 
to  report  that  it  appears  to  them  that  the  ope- 
ration of  the  act  passed  in  the  last  session  of 
? parliament,  for  enabling  prisoners  indicted  for 
elony,  to  make  their  defence  by  counsel  or 
attorney,  has  caused,  and  will  continue  to 
cause,  an  increased  expenditure  of  the  county 
rates,  by  reason  of  the  judges,  who  preside  at 
the  Central  Criminal  Court,  allowing  expenses 
for  counsel  and  attorneys  in  cases  in  which 
prisoners  are  defended  by  counsel. 

*'  With  a  view  to  regulate  these  allowances, 
as  well  as  to  reduce  some  of  the  allowances  in- 
cluded in  the  present  scale,  your  Committee 
beg  to  submit  the  following  proposed  scale  of 
allowances  to  be  made  to  prosecutors  and  wit- 
nesses at  the  sessions  for  Middlesex  held  at  the 
Central  Criminal  Court,  and  at  Clerkenwell, 
and  at  the  Westminster  sessions. 

[At  t0  ProeeeuMn  and  Witneeeee.'] 

"  1 .  All  prosecutors  and  witnesses  for  the 
prosecution,  attending  the  Court,  under  re- 
cognizance or  subpoena  in  cases  of  felony  or 
misdemeanor,  as  provided  for  in  the  statute 
7ih  George  4,  cap,  64,  (except  those  hereafter 
mentioned)  are  to  be  allowed  3f.  6</.  per  day, 
and  no  more. 

**  2.  All  prosecutors  and  witnesses  attending 
the  Court  as  above,  whose  usual  place  of  abode 
is  distant  more  than  five  miles  from  the  Court, 
are  to  be  allowed  3</.  per  mile  each  ^ay  for 
travelling  expenses,  in  going  to,  and  returning 
from  the  Court,  and  the  like  sum  of  3t.  6flf. 
per  day. 

"  3.' AH  prosecutors  and  witnesses  attending 
the  Court  as  above,  whose  usual  place  of  alK>de 
is  distant  more  than  five  miles  from  the  Court, 
who  are  necessarily  detained  in  London  more 
than  one  day,  are  to  be  allowed  the  further 
sum  of  \a,  Bd.,  and  no  more,  for  each  night 
they  may  necessarily  be  detained  in  London. 

'M.  iAMctA  men  bound  by  recognizance 
or  subpctnaed,  and  attending  professionally,  are 
to  be  allowed  one  guinea  per  day,  and '  no 
more. 

'<5.  All  prosecutors  and  witnesses  attending 
as  above,  who  receive  wages  or  salaries,  are  to 
be  allowed  not  more  than  U.  6itf.  per  day  for 
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their  attendance  at  the  Court,  and  before  the 
committing  magistrate. 

"6.  All  children  under  fourteen  years  of 
age  attending  as  above,  are  to  be  allowed  one 
half  of  the  above  sums  for  their  attendance  at 
the  Court. 

"  7*  No  prosecutor  w  witneaia  U  to  be  al- 
lowed for  his  attendance  before  the  committing 
magistrate,  unless  he  shall  receive  a  certificate 
from  such  magistrate;  in  which  case  the 
amount  shall  be  ascertained  by  the  certificate 
of  the  magistrate. 

**  8.  No  witness  is  to  be  allowed  h!s  e^tpences 
upon  more  than  one  prosecution  on  any  one 
day,  although  be  may  be  a  witness  upon  seve- 
ral, unless  ror  his  attendance  before  the  com- 
mitting magirtraie,  and  for  which  he  may  have 
received  a  certificate* 

[Am  to  Oountel  and  Aitornfjft.'} 

"9,  One  counsel  and  brief  only  are  to  be 
aUowed  for  on  each  jprosecution,  unless  spe- 
cially ordered  by  the  Court. 

**  10.  The  fee  to  counsel  is  to  vary  from  one 
to  two  guineas,  and  in  no  case  to  exceed  the 
latter  sum,  unless  specially  ordered  by  the 
Court. 

''11.  The  fees  for  counsel  and  brief  not  to 
be  allowed  in  any  case  where  the  prisoner  has 
confessed  the  ooence  alleged  against  him  be- 
fore the  committing  magistrate,  unless  spe* 
cially  ordered  by  the  Court. 

"  12.  The  alloivance  to  the  attorney  for  the 
prosecution  for  brief  and  attendance  not  to 
exceed  one  guinea,  unless  specially  ordered  by 
the  Court. 

'*  13.  The  above  scale  is  to  be  strictly  acted 
upon  unless  the  Court  ^hall,  from  the  special 
circumstances  of  the  case,  direct  any  further 
or  other  allowance.  If  the  above  regulations 
should  be  adopted  by  the  Court,  your  Com- 
mittee beg  to  remind  the  Court  that  it  will  be 
necessary  that  they  should  be  submitted  to, 
and  receive  the  approbation  and  signature  of 
one  (at  least)  of  the  justices  of  gaol  delivery 
of  Ne^vgate,  under  the  26th  section  of  the  bill 
of  the  /th  George  4,  cap.  64. 


"  Your  Committee  having  been  attended  by 
Mr.  Clark,  the  Clerk  of  the  Central  Criminal 
Court,  bme  been  informed  by  him  that  the 
commitments  for  that  Court  from  London, 
£ssex,  Kent,  and  Surrey,  are  taken  by  the 
grand  jury  on  the  first  day  of  each  session, 
and  that  tne  Middlesex  commitments  of  each 
week  would,  upott  an  average,  occupy  the 


grand  jury  one  day ;  and  he  has  given  it  as  his 
opinion  that,  if  the  parties  in  the  Middlesex 
cases  were  bound  over  to  attend  before  the 
grand  jury  according  to  the  date  of  their 
commitments,  a  considerable  saving  would 
thereby  arise  to  the  county. 

*'  Your  Committee  therefore  recommend 
that  a  communication  be  made  by  the  deputy 
clerk  of  the  peace  to  Mr.  Clark,  requesting  he 
will  take  the  necessary  measures  for  carrying 
such  an  arrangement  info  effect. 


*'  At  the  next  (Quarter  sesdond  your  Coin* 
mittee  will  be  prepared  to  make  a  further  Re- 
port on  the  subject  referred  to  them,  dl  which 
your  Committee  submit,  &c." 

"  P.  LAtJftiB,  ChmTman:* 

Mr.  Clark  paid  all  the  allowances  aeeordni^ 
to  the  above  scale  at  the  conclumoo  of  the  i 
sion. 


SUPERIOR  COURTS. 


PRACTICB. — ENLARGING  PUBLrCATIOH. 

An  order  was  made  at  the  Rolls  to  enlarge 
publication  to  the  time  t*/  pasting'  pMica* 
tion.  Objection,  that  th&  Master  of  the 
Rolls  had  not  jurisdiction,  (3^4  fF.4,€, 
94)  and  that  the  affidavit  to  enlarge  pub* 
lication  teas  not  sufficient :  Held,  that  the 
objection  to  the  sufficiency  of  the  offidmi, 
^ave  the  Master  of  the  Rolls  his  fartner 
jurisdiction. 

This  was  an  anpeal  from  an  ord^  of  the 
Master  of  the  Rolfs,  enlarging  pubfioacion  after 
publication  pnesed. 

Mr.  ^tf4«?/E<f/</fortheappeU4mt,  (Mr.  JTAn 
son  was  with  him)  said  there  were  two  objec- 
tions to  the  order,  one  of  which  arose  upon 
the  statute  of  3  and  4  W.  4,  e.  94,  re^&Ung 
the  proceedings  and  practice  of  certain  offices 
of  the  Court  of  Chancery.  By  section  the 
thirteenth  of  that  act,  it  wins  enacted,  "  diat 
the  Masters  in  ordinary  of  the  High  Court  of 
Chancery,  shall  hear  and  determine  all  appli- 
cations for  time  to  plead,  answer  or  demur, 
and  for  leave  to  amend  bills,  and  for  enlarging 
publication,  and  all  such  other  maners  relating 
to  the  conduct  of  suits  in  the  sud  Court,  &c.'' 
He  therefore,  contended,  that  the  Master  of 
the  Rolls  had  not  jurisdiction  to  make  tiie 
order  he  had  done.  The  second  objection 
was,  that  by  the  universal  practice  in  these 
matters,  no  opportunity  of  examining  witnes- 
ses, after  publication  had  pMsed,  had  been  al> 
lowed,  except  upon  an  affidavit  which  negatived 
all  knowledge  of  the  contents  of  the  deposi- 
tions. The  affidavit  used  on  the  present  occa- 
sion, did  not  adhere  to  the  established  form, 
and  for  that  additional  reason,  he  moved  that 
the  order  of  the  Master  of  the  Rolls  be  dis- 
charged. 

Mr.  Parry,  for  l^e  party  respondent  conten- 
ded, that  the  affidavit  was  substantially  in  ac- 
cordance with  the  usual  practice.  With  respect 
to  the  question  of  jurisdiction,  the  stpplication 
had  been  made  to  the  Master  of  the  llolls  on 
the  ground  that  the  Masters  in  Ordinary  had 
no  authority,  and  now  the  same  oiMection  was 
urged  against  the  Master  of  the  KoUs'  autho- 
rityto  interpose. 

The  Lord  ChanetfUor.^The  Master  of  the 
Rolls  having  enlarged  the  time  for  passing  pub- 
lication, it  was  objected  that  his  juris£ction 
was  taken  away  by  a  recent  statute,  and  thitf 
all  proceedings  ami  orders  on  that  subject  vrere 
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directed  to  be  made  bv  the  Masters  in  Ordi* 
Bwy  of  tbe  Ceuit.  It  was  also  urged^  that 
the  affidavits  of  tbe  plaintiff  in  support  of  his 
application  did  not  sufficiently  negatire  all 
knowledge  of  the  contents  of  the  depositions, 
after  publication  had  passed.  Hie  liordship 
said  the  latter  circumstance  took  this  case  oat 
of  the  static,  and  as  he  thought  the  affida- 
Tit  suffideat^  he  confirmed  the  order  of  the 
Master  of  tbe  Rolls. 

Cmrr  ▼.  j4ppieyttrd.  Sittings  at  Lincoln's  lam, 
inly  19  and  26, 1837. 


PLEADfMO.— HEGATtVK  l>i:.SA. 

To  a  kill  making  title  to  equitable  telirf  on 
ttUeged  pronasett  a  plea  was  put  in  denying 
the  promisei,  and  no  answer  was  made  to 
other  aUegatioM  in  the  bill :  Held,  that 
the  plea  was  bad  in /arm  as  well  as  in  sub** 
stance. 

This  was  an  appeal  from  an  order  of  the 
y§€e  Chancellor,  allowing  a  plea  to  a  bill. 
The  bill  was  filed  by  Sir  George  Denys  against 
l>t.  Locock,  the  executor  of  his  mother's  wiU, 
aad  Lady  Shuck  burgh  her  daughter;  said  li 
stated  among  other  things,  the  will  of  Lady 
Charlotte  Denys,  and  several  codicils  to  it; 
and  that  by  the  last  codicil  a  legacy  of  10,000/. 
given  by  a  former  ctrdicil  to  the  plaintiff  her 
son,  was  revoked  by  the  undue  mflueace  of 
Lady  Shuckburgh  over  the  testatrix.  The  bill 
then  alleged  and  charged,  that  Lady  Shuck- 
burgh  persuaded  the  testatrix  to  revoke  the 
legacy  to  the  plaiatiff  by  giving  her  solemn 
promise  to  make  good  to  him  an  equal  sum  o«$ 
of  the  residue  of  tie  testatrix's  estate,  all  which 
was  )eft  to  Lady  Shuckburgh,  And  it  prayed 
Urn  an  accmint  of  the  testatrix's  estate ;  and 
that  the  plaintiff  might  be  declared  entitled  to 
10,000/.  out  of  the  same,  and  also  for  the  pro- 
duction of  documents  and  papers  in  the  pus- 
scsnon  of  the  defendant,  from  which,  when 
produced,  the  plaintiff's  title  would  fullv  ap- 
pear.  To  this  bill  the  defendant  Ladv  Sbuck- 
bargh  pat  in  a  plea,  denying  that  she  made 
such  promises. 

Mr.  fFigram  and  Mr.  L.  Wtgram^  for  the 
phnntiff,  submitted  that  the  Kice  Chatieellor's 
order  was  erroneous,  and  that  the  plea  was  bad 
both  in  substance  and  in  form,  and  did  not 
meet  the  ^legations  in  the  bill.  The  plaintiff 
had  one  time  l>een  destined  to  succeed  to  the 
large  estates  of  Lord  Poinfret,  and  for  that 
reason  Lady  Cbariotte  Denys  his  surviving 
parent  did  not  provide  for  Inm  out  of  her  large 
personal  estate,  all  which  she  gave  by  her  will 
to  Lady  Shuckburgh.  It  turned  out  that  Lord 
INymfret  married  and  had  an  heir  to  his  title 
and  estates,  upon  which  Lady  Denys  consider- 
ing the  large  family  of  the  plaintiff,  made  a 
codkil  to  her  will,  giving  the  piaiottff  lf),000/. 
absolutely,  which  by  a  subsequent  codicil  she 
changed  to  a  Tife  estate  to  the  plaintiff  with 
remainder  absolutely  to  bis  children.  Lady 
Shuckburgh  having  heard  of  the  codicil,  actual- 
ly forced  her  mother  to  revoke  it.  The  bill 
alleged  that  the  revocation  of  the  qadic^  was 


obtained  by  the  undue  kikienee  of  the  defen- 
dant. Lady  Shuckburgh.  over  the  testatrix,  but 
still  that  Lady  Shuckburgh  promised  that  she 
would  hold  Uie  estates  In  the  trusts  of  the  co*' 
diciL  The  plaintiff  did  not  desire  to  set  aside 
tbe  wtU,  but  to  have  the  benefit  of  tbe  promise. 
The  defendant  by  her  plea,  tvithout  answering 
other  partSt  contented  herself  with  denying  the 
promise.  They  cited  in  support  of  the  several 
points,  Murrioit  v.  Ma/rrtntt^^  Segrave  v.  Kif^ 
wan^  Tring  v.  Edgar ^^  HarUnd  v.  Emerson;^ 
and  M itford's  Pleadings,  passim. 

Mr.  Jacob  supported  the  order  of  the  flea 
Chancellor,  observing  that  the  cases  of  Mar^ 
riot  V.  Marriott  J  and  Segrave  v.  Kirwan,  were 
not  applicable  to  this  case.  The  only  mau 
ter  in  the  bill  to  rtise  an  equity  on  was,  the 
alleged  promise,  and  if  that  were  denied,  the 
plaintiff  had  no  case,  and  there  was  no  occasion 
to  consider  the  other  parts  of  the  bill.  The 
most  difficult  part  of  a  pleader's  task  was  to 
draw  a  phsa  and  answer  to  a  bill  without  the 
plea  being  overruled  by  the  answer.  It  was 
for  that  reason  that  the  pleader  contented  him« 
self  ^vith  the  plea  simply.  The  promises  were 
repeated  in  several  parts  of  the  bill,  and  answer 
to  these  parts  woiild  overrule  tbe  plea.  It  is 
not  necessary  to  answer  immaterial  interroga- 
tories. He  observed  on  Tiring  v.  Edgar,  ffar^ 
land  V.  Emerson,  and  the  other  cases  which  are 
cited  in  the  latter. 

The  Lord  Chancellor.^ln  this  case,  a  bill 
had  been  filed  by  Sir  George  Denys  for  the 
recovery  of  a  sum  of  10,000/.,  alleged  to  have 
been  bequeathed  to  him  by  Lady  Charlotte 
Denys,  his  mother,  absolutely.  The  bill  al- 
leged, that  by  a  second  codicil,  this  bequest 
was  changed  into  a  life  interest  in  the  same 
sum  ;  and  that  by  a  third  codicil  it  was  revoked 
altogether,  but  under  a  promise  obtained  from 
Lady  Shuckburgh,  the  sister  of  Sir  George 
Den^s,  that  she  should  provide  for  the  family 
of  Sir  George  Denys  to  the  extent  of  thai  sum. 
The  bill  further  alleged,  that  this  change  in  the 
intentions  of  the  testatrix  had  been  brought 
about  by  the  representations  of  Lady  Shuck, 
burgh,  who  exercised  a  very  great  influence 
over  the  mind  of  her  mother,  during  the  illness 
of  which  she  died,  and  that  before  the  exercise 
of  that  influence.  Lady  Charlotte  Denys  had 
expressed  the  greatest  kindness  in  speaking  of 
her  son,  and  intimated  her  determination  to 
provide  for  him.  The  bin  relied  on  the  pro- 
mise, alleged  to  have  been  given  by  Lady 
Shuckburgh,  as  constituting  a  trust  for  the 
benefit  of  Sir  George  Denys,  to  the  extent  of 
10,000/.,  and  it  prayed  an  investment  of  the 
money.  To  this  bill  the  defendant  put  in 
a  plea  admitting  some  parts,  but  denying 
others ;  and  the  fTctf  Chancellor  held  Ibis  p^ea 
good.  Tbe  bill  did  not  impeach  the  validity  of 
the  will  or  codicils ;  it  merely  sought  to  create 
a  trust  founded  on  the  promise  alleged  to  have 

•  Strange,  666. 

b  1  Beatty  157,  cited  by  Lord  Eldon'mBulh* 
le»  V.  fFilford,  2  Clark  &  F.  178. 
c  2  Sim.  &  Sin.  274. 
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been  made  by  Lady  Shuckbur^h  to  Lady  Denvs 
at  the  time  of  the  execution  of  the  last  codicil, 
and  it  culled  for  the  production  of  evidence  to 
prove  that  promise.  Now  the  plea  took  out 
of  the  bill  the  alle^tion  of  the  promise,  and 
then  denied  that  promise,  leaving  the  case  in 
such  a  state,  that  it  mutt  be  impossible  for  the 
Court  to  deal  with  it  so  as  to  do  justice  between 
the  parties.  It  was  a  very  remsurkable  circum- 
stance, that  the  case  of  Tring  v.  Edgar  was 
the  only  case  that  could  be  found  to  support 
such  a  plea,  and  it  was  eaually  remarkable, 
that  in  that  case  the  late  Master  of  the  Rolls, 
who  allowed  the  plea  in  that  case,  seemed  not 
to  have  had  his  attention  directed  to  this  pecu- 
liarity in  its  form.  That  indeed,  was  plain 
from  the  language  of  the  judj(ment.  In  the 
same  manner,  the  ^Ice  Chancellor,  when  he 
allowed  the  present  plea,  seemed,  from  the 
kn|(uage  of  his  judgment,  not  to  have  been 
aware  of  the  peculiar  form  of  it.  The  plea 
must  be  overruled,  as  an  attempt  to  do  that 
which  had  been  found  impossible,  to  put  in  a 
plea  to  a  part  of  a  bill  as  a  defence  to  the 
whole. 

Det9jfs  V.  Loffock,  Sittings  at  Lincoln's  Inn, 
July  15th  and  29th,  1837. 


[Before  the  Four  Judges.] 

RIGHT  OF  COMMON. — PLEADING. 

Case  /or  diaturbance  of  a  right  of  common. 
The  defendant  pleaded  thnthe  was  possessed 
of  certain  lands,  and  that  the  occupiers  of 
these  lands  had  a  right  of  common  on  the 
locus  in  quo,  and  that  the  cattle  mentioned 
in  the  declaration,  were  hts  commonable 
cattle,  levant  and  couchant.  Replication, 
that  **  all  the  said  cattle  were  not  the  de^ 
fendant's  cattle.**  Held,  that  the  replica^ 
tion  must  be  taken  most  strongljf  against  the 
party  pleading  it,  and  that  the  word  "  all,** 
being  ambiguous,  must  be  taken  to  deny  that 
any  cattle  of  the  defendant  were  common- 
able,  and  that  some  of  them  being  admitted 
to  be  so,  the  issue  thus  tendered  had  been 
properly  found  for  the  defendant. 

Case  for  disturbance  of  a  common  by  tuniing 
on  cattle.  The  declaration  did  not  state  that 
both  plaintiff  and  defendant  were  commoners, 
but  that  the  plaintiff  was  entitled  to  a  right  of 
common,  and  that  the  defendant  had  put  cat- 
tie  on  the  common  to  his  ii^ury.  The  defen- 
dant first  denied  the  plaintiff's  right  to  com- 
mon ;  and,  secondly  pleaded  that  at  the  several 
times  when,  &c.  the  defendant  was  possessed 
of  land  in  the  parish,  and  that  the  occupiers 
of  this  land  had  a  right  of  common  on  the  locus 
in  quo ;  and  that  the  cattle  mentioned  in  the 
declaration  were  the  defendant's  commonable 
cattle,  levant  and  couchant.  The  pluntiff  in 
his  replication  took  issue  on  the  first  plea ;  and 
as  to  the  other,  he  said,  that  "  all  the  said 
cattle  were  not  the  defendant's  cattle."  The 
Question  intended  to  be  raised  was,  whether 
the  defendant  had  not  stxrcharged  the  cummoD. 


The  cause  was  tried  at  Glamorgan,  before  Mr. 
Justice  Patteson,  when  the  right  of  the  defca- 
dant  to  put  cattle  on  the  common  having  beea 
proved,  the  learned  Jmtge  thought  that  the 
form  of  the  replication  did  not  properly  raiste 
the  question  of  surcharge  $  and  ha  urfused  to 
receive  evidence  that  some  of  the  cattle  pot 
upon  the  common  by  the  defendant,  wece  vol 
the  defendant's  own  rattle.  As  to  the  fint 
plea,  the  right  of  the  plaintiff  wna  clearly  made 
out.  A  verdict  was,  theneCore,  given  for  the 
plaintiff  with  nominal  damages  nn  the  fint 
issue,  and  a  verdict  for  the  defendant  on  the 
second  issue.  Leave  was,  however,  reserved 
for  the  plaintiff  to  move  for  a  new  triaL 

A  rule  to  shew  cause  why  the  verdict  shonld 
not  be  set  aside,  and  a  new  trial  granted,  had 
accordingly  been  obtained,  on  the  ground  that 
the  evidence  had  been  improperly  rejected. 

Mr.  Evans  was  heard  in  support  of  the  rule. 
The  allegation  that  all  the  cattle  were  not  the 
defendant's  commonable  cattle,  is  the  same  as 
that  some  of  them  were  not  so.  If  they  were 
not,  they  ought  not  to  have  been  on  the  com- 
mon,  and  the  plaintiff  was  entitled  to  seise 
them.  [Mr.  Justice  Patteson.-^Tht  dedaia> 
tion  treated  the  defendant  as  a  stranger.  The 
plea  raised  the  question  of  title,  and  then  the 
plaintiff,  instead  of  new  asngning,  pot  this  re- 
plication upon  the  record,  and  the  cmestioa 
was,  whether  the  traverse  in  the  repMcatioB 
would  be  taken  to  mean  that  some  of  the  de- 
fendant's cattle  were  not  commonable.  I 
relied  at  the  trial  upon  the  authority  of  Ellis 
V.  Rowles,^  which  was  cited  to  me  out  <Mf  Ros- 
coe ;  though  on  looking  at  the  report  iuelf,  i 
do  not  now  think  it  in  point.1  That  case  is  dis- 
tinguishable from  the  present.  That  was  tres- 
pass :  this  is  case.  There  the  defendant  justified 
taking  the  cattle  damage  feasant,  and  the  plain- 
tiff replied  that  the  defendant  had  aurchai]^ 
the  common.  Greene  v.  Jones fi  is  an  authority 
here.  It  was  there  held,  that  in  a  plea  of  jns- 
tification  to  an  action  fur  assault  and  battery, 
stating  that  the  defendant  arrested  theplauitiff 
under  a  writ,  it  was  not  necessary  to  allege 
that  the  writ  was  delivered  to  the  sheriff  before 
the  arrest,  for  it  would  be  so  intended.  If  any 
of  the  cattle  here,  were  not  the  commonable 
cattle  of  the  defendant,  the  declaration  here 
would  be  sustained.  [Mr.  Joatice  Pmiiesom.-^ 
By  this  form  of  pleading,  the  number  of  com- 
monable cattle  were  not  made  material.  The 
defendant  might  defend  for  those  which  were 
commonable.  The  plaintiff  ought  not  to  have 
taken  issue  in  this  way.]  There  ia  no  necessity 
for  a  new  assignment.  The  statement  here  is 
sufficient ;  for  the  meaning  of  the  words  that 
"  all  the  said  cattle  were  not  "  commonable, 
is,  that  some  of  them  were  not,  though  the  rest 
might  be  commonable.  [Mr.  Justice  Patter 
«ofi.— This  is  like  a  trarerse  of  days  and  times. 
Suppose  that  in  trespass  the  defendant  was  to 
plead  that  on  certain  days  in  the  week  be  had  a 
right  to  go  on  the  land,  and  you  were  to  answer 
that  he  had  no  right  to  go  on  the  land  on  idl  the 
days  in  the  week.]    That  would  not  raise  the 


Willis,  6d8t        ^  I  Wms.  Snimd.  297. 
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same  issue  which  is  raised  od  these  pleadings. 
We  admit  that  he  may  have  a  ri^ht  for  some 
of  the  cattle*  bat  not  for  all.  This  case  is  the 
same  in  substance  as  that  of  Barnes  ▼.  Hunts 
The  dedaratioa  there  charfped  several  trespasses 
on  divers  dajrs :  the  plea  alleged  that  on  the  said 
aeversl  days  the  deiendant  committed  the  said 
fiereral  trespasses  by  licence  of  the  plaintiff; 
and  the  defendant  replied,  that  the  defendant 
of  his  own  wrong*  and  without  the  cause  al- 
leged* committ^  the  said  several  trespasses, 
&f3. ;  and  It  was  held  that  evidence  which  co- 
vered flome,  but  not  all  of  the  trespasses  proved, 
did  not  sustain  the  justification.  In  the  same 
msuiner  in  this  case,  the  justification  was  shewn 
by  the  replication  not  to  be  an  answer  to  the 
action*  for  it  was  too  general ;  and  admitting 
the  ddfendant's  right  to  common,  he  had  sur- 
charged  it.  The  defendant  justified  for  all  the 
beasts*  as  for  his  commonable  cattle,  levant  and 
couchant;  the  plaintiff  replied,  that  all  of 
them  were  not  commonable  cattle.  This  fully 
raised  the  question  of  surcharge,  and  the  plain- 
tiff was  entitled  to  a  v6rdict  if  every  one  of 
the  cattle  put  on  the  common  did  not  come 
within  the  justification. 

Lord  Denmun,  G.  J.-^This  was  an  action 
on  the  case  for  disturbance  of  a  common  by 
turning  on  cattle.  The  defendant  pleaded 
that  he  had  a  right  to  turn  on  cattle  in  respect 
of  certun  lands  which  he  occupied ;  and  that 
the  cattle  turned  on  were  his  own  cattle,  levant 
and  couchant.  The  plaintiff  replied  that  all 
the  cattle  mentioned  in  the  declaration  were 
not  the  defendant's  cattle,  levant  and  couchant, 
and  it  was  admitted  in  fact  that  the  action  had 
been  brought  for  a  surcharge.  The  learneii 
Judge  who  tried  the  cause  thou^^ht  that  instead 
of  this  general  replication  there  ought  to  have 
been  a  new  assignment,  and  he  refused  evi- 
dence to  show  that  some  of  the  cattle  were 
not  the  defendant's  commonable  cattle.  VVe 
think  that  the  learned  Judge  was  right.  Ettis 
▼.  Retries  was  relied  on  at  the  trial,  but  we  do 
not  think  that  it  was  in  point.  We  think  that 
for  the  purpose  of  this  plea  the  number  was 
immaterud.  The  number  being  immaterial 
the  defendant  would  have  a  right  to  aver  a 
daim  for  any  number  he  pleased.  By  the  repli- 
cation the  plaintiff  admits  the  right  of  common, 
and  that  the  cattle  in  the  plea  are  the  same  as 
those  mentioned  in  the  declaration;  but  he 
traverses  that  all  those  so  mentioned  were 
levant  and  couchant.  But  as  it  is  admitted 
that  some  were  so,  the  defendant  has  a  right 
to  apply  his  plea  to  them,  since  he  has  asserted 
in  bia  pka  that  his  cattle  were^  levant  and 
couchant,  and  since  that  assertion  has  not 
been- denied.  The  declaration  here  was  in  ge- 
neral terms,  for  a  disturbance  of  the  right  of 
common.  If  the  plaintiff  had  said  in  his  de- 
claration that  the  defendant  had  put  in  some 
cattle  which  were  not  levant  and  couchant,  and 
the  defendant  had  said  that  be  did  not,  he 
mutt  have  failed,  unless  he  could  have  shewn 
that  all  the  catde  he  put  on  the  common  were 
levant  and  couchant.    This  shews  that  the  case 

c  11  East  451. 


of  Barnes  v.  Hunt,^  does  not  apply.  Such 
would  be  the  state  of  things,  if,  under  the 
pleadings  supposed,  all  the  cattle  were  not 
levant  and  couchant  The  question  is,  whether, 
as  the  replication  is  now  framed,  it  means  "all," 
in  the  same  sense  upon  the  issue  now  tendered. 
If  it  means  that  no  one  has  been  put  upon  the 
common  that  is  levant  and  couchant,  that  is  an 
issue  to  the  country,  and  the  plaintiff  would 
theu  have  to  shew  that  the  defendant  did  not 
keep  any  cattle  on  the  common,  that  came 
within  that  description.  But  if  he  means  that 
some  of  the  cattle  might  be  levant  and  couch- 
ant, it  would  shew  that  the  defendant  was  en- 
titled to  a  verdict  pro  tanio,  but  would  not 
admit  for  how  much.  We  think  that  the  word 
"all,"  being  ambiguous  in  its  signification, 
must  be  taken  most  strongly  against  the  party 
pleading  it,  and  that  the  traverse  as  here 
stated  means  to  deny  thiit  any  cattle  of  the 
defendanis  were  levant  and  couchant ;  and  as 
some  of  them  were  admitted  in  this  Instance 
to  be  so,  the  verdict  which  has  been  given  for 
the  defendant  on  this  issue  is  a  right  verdict, 
and  must  not  be  disturbed. 

Rule  discharged. — Bowen  v.  Jenkens,  T.  T. 
1837.— K.  B.  F.  J. 


Binjt'ir  3Btnc^  Practice  Court 

▲FFIOAVIT  or  DEBT. — FORM. 

It  is  not  enough  to  aliege  in  ttn  affidaeit  uf 
debt,  that  the  defendant  is  indebted  to  the 
plaintiff  *<  on  an  account  stated  between 
them** 

Archbold  had  obtained  a  rule  nisi  for  the 
delivering  up  of  the  bail  bond  to  be  cancelled, 
on  the  ground  of  a  defect  in  an  affidavit  of 
debt.  The  affidavit  stated  that  the  defendant 
was  indebted  to  the  plaintiff,  *'  for  money  found 
to  be  due  to  this  deponent  by  the  said  Eliza 
Lucy  Vestris,  on  an  account  stated  between 
them."  The  objection  was  that  it  should  have 
been  "  an  account  stated  and  settled  by  and 
between  them." 

fF.  H,  Watson  shewed  cause,  and  submitted 
that  the  allegation  was  sufficient.  In  the  forms 
of  declarations  given  in  R.  G.  T.  T.  1  W.  4, 
the  words  were  "on  an  account  then  and 
there  stated  between  them,"  and  if  the  allega- 
tion suggested  were  adopted,  no  greater  certain- 
ty woiuu  be  obtained. 

Archbold,  contri,  urged  that  all  the  affidavit 
stated  might  be  quite  true,  and  yet  nothing 
due  to  the  plaintiff  from  the  defendant.  The 
Court  would  not  think  the  defendant  should 
be  held  to  baU,  when  the  debt  was  stated  with 
so  much  uncertainty. 

Coleridge,  J«,  was  of  opinion  that  the  test 
suggested  in  support  of  the  rule  was  a  good 
one  to  try  the  affidavit.  It  was  quite  consist- 
ent with  it  that  no  debt  was  due,  and  the  affi- 
davit was  therefore  bad.  The  rule  must  be 
absolute. 

Rule  absolute.  Hooper  v.  Vestris,  T.  T. 
1837.    K.B.P.C. 


<i  11  East,  451. 
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ATTO«NBT  AND  CUJBVT.— RBFimSHCE^- 
LAPS^  OF  TIMB. 

li  is  not  tt  sufficient  ttnswer  to  an  applicatien 
thai  the  aecounis  between  an  attorney  and 
his  dient  nuty  he  referred  to  the  Master^ 
that  nine  pears  have  eiapsed  since  the  sub^ 
ject'tnatter  in  dispute  occurred;  and  the 
master  usill  not  be  restricted  by  the  Statute 
of  Limitationn,  but  may  go  into  the  whole 
inquiry, 
ffumfiry  had  obtained  a  rale  nisi  caUinf|r  on 
an  attorney  to  pay  over  a  sum  of  21/.  17#.  Id., 
which  he  had  received  on  the  part  of  the  appli- 
cant, his  client,  who  had  been  plaintiff  in  an 
action  of  Sharpe  v.  Hawker,     It  appeared 
that  the  action  had  been  commenced  about 
nine  years  a|i^o,  and  the  defendant  paid  the 
debt  to  the  attorney  of  the  plaintiff  very  soon 
after.    The  latter  had  kept  the  money  from 
that  time  until  the  present. 

IFhitmore  shewed  cause,  and  submitted  that 
the  lapse  of  time  was  a  sufficient  answer  to  the 
application.  He  pointed  out  the  case  of  Es 
parte  YeatoMu,  4  D.  P.  G.  304,  which  was 
similar  to  the  present,  the  application  bein^ 
made  after  thirteen  years  had  elapsed.    The 

Srinciple  of  the  two  eases  was  the  same,  and 
Ir.  Justice  Littledalc  had  said,  very  justly, 
that  if  an  action  had  been  brou^t,  the  Statute 
of  Limitations  mig'hi  be  pieadad,  and  the 
Court  would  not  interfere  summarily  in  a  way 
analogous  to  the  briof^g  an  action,  unless  it 
appeared  that  the  cUent  by  any  means  was 
restricted  from  pursuing  that  course.  The 
Statute  of  Limitations  had  run  since  the  money 
was  paid,  and  the  Court  would  not  interfere. 
In  the  present  case  too  the  statute  had  run, 
a^d  the  application  must  fail. 

Humfry  urged  that  the  mere  lapse  of  time 
was  no  sufficient  ground  for  not  referring  the 
accounts  between  the  parties  to  the  master. 
In  the  case  cited,  thirteen  years  had  elapsed, 
while  here,  nine  jrears  only  had  passed ;  and 
dthough  Mr.  Justice  UttiedaieTtiemd  to  the 
Statute  of  Limitations  in  his  judgment,  yet  it 
could  not  be  on  that  principle  that  he  refused 
to  interfere,  for  in  Emns  v.  Duneombe,  1  Or. 
&  J.  372,  the  Court  expressed  an  opinion 
that  an  attorney  sl^ould  be  compelled  to  per- 
form  an  undertaking  which  he  had  entered 
into,  notwithstanding  it  was  void  by  the  Sta- 
tute  of  Frauds,  and  no  action  could  be  brought 
upon  it.  If  there  was  an  action  in  this  case, 
and  the  defendant  pleaded  the  Statute  of  Limi- 
tations, the  plaintiff  would  be  deprived  of  his 
remedy,  but  still  the  client  might  have  his 
account  examined  before  the  master.  The 
cases  of  In  re  Paterson,  I  D.  P.  C.  p.  468;  and 
In  re  Greaves,  1  Cr.  &  J.  374,  n.,  were  to  the 
same  effect  as  Evans  v.  Duneombe,  Nothing, 
it  was  submitted,  had  been  shewn  which  ex- 
cused the  attorney  from  submitting  the  ac- 
count to  the  Master  for  examination. 

Coleridge,  i„  thought  (hat  the  decision  of 
Mr.  Justice  LUtledale  in  est  parte  Yeatman, 
was  not  exactly  that  he  would  not  interfere, 
merely  because  the  period  prescribed  by  the 
Statute  of  Limitations  had  elapsed,  but  that  he 


merely  conddered  that  as  guiding  him  on  bis 
coming  to  a  determination  on  the  case,  whether 
he  would  exercise  his  summary  power  in  com- 
pelling the  attorney  to  account.  In  the  present 
ease,  the  question  for  consideration  was,  whe- 
ther  the  lapse  of  time  was  so  great,  that  the 
attorney  ought  not  to  be  railed  upon  summarily 
to  suffer  his  accounts  with  hit  client  to  be  ex* 
amined.  Hie  Court  would  not  have  been  dis- 
pleased  to  have  received  on  the  one  side  a  reason 
why  an  account  had  not  been  called  for  before, 
and  on  the  other,  a  reason  why,  in  consequence 
of  the  delay,  justice  should  not  be  done,  llie 
duty  of  the  attorney  was,  as  soon  as  be  had  re- 
ceived the  money  tor  his  client,  to  have  taxed 
the  costs,  and  to  have  pud  over  the  balance.  In 
Ea  parte  Yeatman,  the  money  had  been  paid 
by  the  client  under  a  particular  arrangement, 
and  then  thirteen  years  were  permitted  to 
elapse ;  but  here  it  was  different,  for  it  was  the 
attorney  who  had  neglected  what  he  knew  to 
be  his  duty,  and  he  had  assigned  no  reason  for 
that  neglect.  The  application,  therefore,  was 
not  barred  merely  by  lapse  of  time,  and  justice 
would  be  best  satisfied  by  the  matter  being  re- 
ferred to  the  Master  without  any  restriction  as 
to  the  Statute  of  Limitations,  and  he  would 
hardly  think  himself  bound  by  that,  so  as  to 
prevent  his  going  into  the  whole  inquiry. 

Rule  absolute. — Ex  parte  Sharpe.  T.  T. 
1837.    K.B.P.  C. 


EJBCTMBVT.<— SBRVICE. 

Affidavit  f^  service  on  the  last  person  in  pes- 
session,  is  not  sufficient  to  obtain  judgment 
against  the  casual  efector  ;  but  service  on 
the  tenant  in  possession  must  be  sworn  to. 

W,  Clark  moved  for  judgment  against  the 
casual  ejector.  There  was  a  difficidty  in  find- 
ing who  was  the  tenant  in  possession  of  the 
premises.  The  declaration  tnerefore  had  been 
served  on  the  person  who  was  last  in  possession. 
This,  it  was  urged,  was  sufficient. 

Coleridge  J.,  said  that  the  practice  was  to 
require  affidavit  of  service  on  the  tenant  in 
possession,  and  without  that  the  rule  could 
not  be  granted.  If  there  was  a  tenant  in  pos- 
session, he  must  be  served ;  if  not,  a  different 
course  must  be  adopted. 

Rule  refused.— Zfetf  d.  Fraser  v.  Roe.  T.  T. 
1837.    K.B.P.C. 


coacMiaaiov  undbr  1  W.  4,  c.  22,  s.  4.— 

NAMBS  or  EXAMINERS. 

The  names  ^  the  examiners  need  not  he 
mentioned  on  the  application  fk^  a  rule 
nisi/hr  a  commission  to  examine  wkncsset 
abroad;  but  when  cause  is  shewn  is  will  be 
time  enough, 

Cleasby  moved  for  a  rule  nisi  for  a  commis- 
sion under  the  1  W.  4.  c.  22,  s.  4,  to  examine 
witnesses  in  Scotland.  The  names  of  the 
examiners  were  not  mention<Mlin  the  affidavit; 
but  this  did  not  signify,  as  die  application  was 
only  nisi. 
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Coleridge,  J. — The  names  of  the  exftminen 
ma?  be  mentioned  wtien  cause  is  shewn.  ' 

Rale  nisi  granted,— Fiif»n  ▼.  f^h'iie,  T.  T. 
»837.    K.B.P.C. 


ATTACBWBNT.^-SBRYICJI  OF  PI10CES8. 

A  evp^  nfthe  rule  ttnd  atlocfttar  mutt  have 
been  le/l  with  the  defendunt,  in  order  te 
tring'  htm  into  contempt  for  nonpayment 
^  eoeti  pnrntnnt  to  the  alfocatnr. 

Bere  moved  for  an  attachment  against  the 
defendant  for  nonpayment  of  costs  pursuant 
to  the  Master's  allocatur,  llie  originai  had 
been  shewn  to  the  defendant,  and  the  demand 
regularly  made,  but  the  person  by  whom  the 
senrice  was  intended  to  be  efiected  had  nei(- 
lected  to  leave  a  copy  of  the  rule  with  the 
defendant.  The  whole  matter,  however,  must 
have  been  brought  to  the  notice  of  the  defen« 
dant  by  what  had  been  done,  and  his  dis- 
obedience therefore  amounted  to  a  contempt. 

Williamt,  J. — A  copy  must  be  left,  in  order 
to  bring  a  party  into  contempt. 

Rule  refused.— Da/ZoA  v.  Tucker,  E.  T. 
1837.    K.B.P.  C. 


SfATUTB  OF  LIMITATIONS. — ADMISSION. 

//  ie  not  iujficieni  to  take  a  caee  out  of  the 
Statute  of  LimilatlonSf  pursuant  to  the 
9  G,  4,  ^.  19,  «.  1,  that  a  letter  written  hp 
the  defendant  shall  contain  the  folhtcing 
wards :  *'  I  will  see  Davis  or  write  to  him  i 
I  have  no  doubt  he  has  paid  it :  i/  by 
ehanae  he  hoe  not  paid  it,  U  i$  veriifit  it 
should  be.*' 

Ryland  had  obtained  a  rule  for  setting  aside 
the  verdict  found  in  this  cause  for  the  plaintiff, 
asd  foF  a  new  trial,  on  the  grmiul  of  misdirec- 
tion. I«  was  an  action  &r  goods  sold  and 
delivered,  and  the  defendant  pleaded  the  Stae 
tute  of  Limitations.  The  cause  was  tried  bc^ 
for^  Mr.  S^eant  Arabin^  the  Judge  of  the 
SheriiTs  Court,  when  several  letters  were  put 
in  with  a  view  of  shewing  that  the  defendant 
had  given  a  sufficient  written  acknowledgment 
to  take  the  case  out  of  the  statute,  pursuant 
to  the  9  O.  4,  c.  19,  s.  1.  Much  reliance  was 
]^fld  tm  « letter •  in  which  the  following  pas- 
sage oc^vrred :  "  I  will  see  Davis  or  write  to 
biw.  I  liav^  no  dQubt  be  has  paid  i( :  if  be 
has  not  paid  it,  it  is  very  fit  it  should  bf ;" 
and  the  learned  Judge  in  summing  up  told 
the  jury  that  this  was  evidence  from  wkiob  the 
acknowledgweoi  of  the  debt  mpst  be  infefved ; 
and  they  in  consequence  retnmed  a  verdict 
for  the  plaintiflT  with  3/.  2s.  damages.  The 
ground  on  which  the  present  rule  was  obtained 
was,  that  the  passage  referred  to,  was  not  such 
as  could  be  deemed  an  acknowledgment  of 
the  deb^  and  therefore  the  verdict  was  wrong. 

Phtt  now  shewed  cause,  and  although  he 
admitted  that  the  evidence  was  not  conclusive, 
he  contended  that  it  was  9eme  evidence,  and 
had  been  properly  left  to  the  jury.    It  was  for 


them  to  decide  upon  the  degree  of  weight  to 
be  ffiven  Co  it. 

Ryland,  contrd,  urged  that  at  most  the 
passaj^e  was  only  something  like  a  conditional 
promise,  and  was  by  no  means  an  acknowledg- 
ment that  the  debt  was  due.  He  pointed  out 
the  cases  of  Knott  v.  Farren,  4  Dowl.  &  Ry. 
79;  Lli^d  V.  Mavnd,  2  T.  R.  608 ;  ffellings  v. 
Shaw,  7  Taunt.  608,  J  Moore  340;  SnoAe  f. 


Meart, 5  Price  636;  ¥^hippy  v.  Hillary,  3  Barn. 
&  Ad.  399,  6  Car.  &  P.  209;  Birh  v.  Gye,  4 
Esp.  184,  and  Brydges  v.  Plumptree,  9  Dow! 


&RV.746. 

miliams,  J.-^From  Mr.  Seijt.  Arabin's 
note,  it  would  appear  that  he  doubled  whether 
there  was  sufficient  evidence  for  the  jury;  and 
the  question  now  is,  whether  the  verdict  can 
on  the  evidence  be  mamtsined.  There  can- 
not be  said  to  be  any  actual  promise  to  pay, 
nor  is  it  contended  that  there  is.  Then  comes 
the  second  question,  whether  there  is  suffieieal 
on  the  face  of  the  letters,  to  shew  that  the  debt 
is  still  unpaid,  from  which  the  law  will  imply 
a  promise  to  pi^.  But  it  seems  to  me  that 
the  sama  answer  presents  itself.  One  of  the 
leuers  says  the  debt  has  been  paid,  and  the 
other  rather  alleges  that  it  has  been  paid  by 
some  one  else ;  but  there  is  no  intimation  that 
the  defendant  thinks  the  debt  still  due.  The 
decisions,  it  is  true,  run  very  dose  to  one 
another,  but  those  which  are  most  recait« 
shew  that  strong  evidence  is  necessary  to  take 
the  case  o«t  of  the  statute.  In  some  of  the 
early  eases  verjr  slight  acknowledgments  were 
received  as  evidence.  Lawrence  v.  ff^orrfUl, 
Peake,  93;  Ooltman  v.  Marsh,  2  Taunt.  380; 
but  the  later  cases  do  not  go  to  the  same  ex- 
ti^ot ;  so  I  do  not  think  that  the  letter  in  ques- 
tion contains  any  acknowledgement  that  the 
debt  was  in  existence,  and  still  less  that  there 
is  in  it  any  promise  to  pay.  The  rule  must  be 
absolute  for  a  new  trial  on  payment  of  costs. 

Rale  absolute.-<^/*«|tmd^  v.  Bkeh,  £.  T. 
1837.    K.B.P.  C. 


SnaVICB  IN  MJECTUKVT. 

The  tenant  having  gone  abroad,  without  its 
being  known  when  he  will  return,  service 
on  a  servant,  whom  he  left  on  the  premises, 
is  sufficient  to  obtain  a  rule  nisi  forjudge 
ment  against  the  casual  ejector. 

BuH  moved  for  judgment  against  the  casnal 

Sector.  The  affidavit  of  service  stated  that 
le  deponent,  on  applying  at  the  premises, 
had  been  InfiNimed  that  the  tenant  had  gone 
alM'oad,  and  was  reMent  in  Prance.  Service 
was  then  e^eted  on  the  servant,  who  was  #• 
the  premises.  This  case  differed  from  tlioea 
in  which  service  on  the  servant  had  been 
deemed  no  service,  hecanae  in  them  the 
Unant  was  living  in  this  connlry.  Hen,  how*, 
ever,  the  tenant  was  abroad,  and  there  wis 
nothing  to  skew  when  he  would  return. 
fFiUiams,  J.-»^You  may  take  a  rule  nisL 
Rule  nisi  granted.-*/)*^,  d.  Maiher  t.  H/se, 
B.T.18S7.    K.B.P.C. 
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MISCEtLANEA. 


AN  ATTORNET  OF  THE  OLD  SCHOOL. 

The  attorney  iftf  the  old  dchool  was  scrupu- 
lously punctual  and  diligent  in  all  his  trans* 
actions,  early  in  attending  his  oliice,  pains- 
taking in  evervthing,  and  labouring  hara  with 
his  owA  hanas;  accurate  to  the  turn  of  a 
letter  and  the  form  of  a  contraction ;  strict  in 
the  discharge  of  his  duty ;  vigilant  also  after 
his  own  interest;  of  an  integrity  rarely  to  be 
corrupted,  but  not  often  distinguished  for  ex- 
traordinary generosity.  His  labours  were 
great  and  tedious,  performed  with  compara- 
tively little  aid  from  others.  His  earnings 
thvefore  were  better  stored  than  in  these  de- 
generate days.  He  did  not  carry  on  business 
by  minute  sub-division  of  labour,  upon  a 
wholesale  plan,  and  the  range  of  his  practice 
was  much  less  comprehensive  than  that  of  the 
present  day.  He  was  well  versed  in  the  prac- 
tice of  the  GourU,  but  was  rarely  accompbshed 
in  the  varieties  of  parliamentary  and  public 
business,  or  the  affairs  of  joint-stock  com- 
panies. 

He  was  a  strict  disciplinarian.  Punctual 
himself,  he  exacted  punctuality.  Laborious 
himself,  he  enforced  the  performance  of  the 
business,  or,  it  might  be,  the  "  drudgerv,"  of 
the  office.  He  expected  the  usual  number  of 
folios  to  be  copied  each  day,  and  a  due  ac- 
count  to  be  given  of  the  occupation  of  every 
hour.  He  was  keen  in  detecting  negligence 
•nd  error,  and  as  he  knew  all  the  details  of 
business,  in  the  minutest  particulars,  which  his 
clerks  had  to  perform,  it  was  useless  to  attempt 
any  evasion  or  deception.  Hence  the  business 
of  the  office  proceeded  with  great  re^arity 
and  method.  There  was  little  occasion  for 
**  liberality  of  practice,"  for  on  both  sides  of 
the  case  there  was  exercised  the  greatest  care 
and  caution.  Few  mistakes  were  made,  and 
few  fovours  were  expected  or  granted.  There 
might  be  *'  sharp  practice"  occasionally;  but 
this  made  the  practitioner  vigilant,  careful, 
and  accurate. 

He  was  a  great  stickler  for  order  and 
method,  not  only  in  the  important,  but  in  the 
smallest  and  most  insignificant  parts  of  busi- 
ness; as  well  in  the  substance  and  arrange- 
ment of  his  cases  and  briefs,  his  wills  and 
deeds,  as  in  the  form  and  mode  of  writing, 
the  established  contractions,  the  size  and 
foldings  of  the  paper,  the  legitimate  distinc- 
tion in  the  use  of  pins  or  tape  for  fastening, 
and  wafers  or  wax  for  sealing.  Having  few  of 
our  modem  temptations,  and  "penning  no 
Btaasas,"  he  did  not  disdain  to  **  engross  "  a 
deed  with  his  own  hand,  when  occasion  re- 

auired,  and  was  thus  armed  at  all  points  for 
le  duties  of  his  vocation. 
H6  spoke  with  the  highest  contempt  and 
some  ind^ation  of  those  who  were  i^orant  of 
or  dM'  not  fallow  the  exaet  and  precise  forms 
whidi  time  l^d  rendered  venerable  in  hn  eyes. 


We  hear  some  of  the  modern  officials  ridicti}eii 
for  their  "  red  tape  "  formalities,  but  tbey  fall 
far  short  of  the  extreme  precision  which  the 
genuine  old  attorney  earned  into  every  part 
and  point  of  his  practice— the  entry  of  his 
transactions — his  proceediiofs — his  forms  aod 
precedents  of  all  kinds^-hta  registry  of  papen 
and  documents — ^his  method'  of  arranging  and 
preserving  them-*these  and  a  hundred  mat- 
ters  of  detail  were  all  subjects  to  be  attended 
to  without  any  shadow  of  change.  The  me- 
chanism was  perfect  and  worked  well. 


He  was  habited  in  somedkipg  of  a  Coart 
dress.  His  stout  old  fashioned  shoes,  his  silk 
hose,  and  so  forth,  with  ample  vest  and  roomy 
coat,  all  of  professional  black,  worn  in  all  sea. 
sons,  were  comfortable  and  consistent.  TXe 
knees  were  a  little  worn  by  the  rubbing  of  the 
hand  whilst  the  head  was  cogitating;  the  elbo\» 
were  also  hard  used,  and  so  was  the  sitiin/r 
part,  for  he  rarely  went  out  to  call  upon  his 
clients,  or  seek  after  them.  They  called  with 
due  respect  on  him.  He  was  alwnva  at  home 
or  in  Court.  He  was  very  unlike  the  fashion- 
able men  of  the  world  of  the  present  day,  who 
look  as  varied  and  many  colored  as  their 
clients.  He  did  not  wear  a  wig,  or  car^  a 
cane,  like  the  doctor  of  the  same  age :  he  pre- 
ferred  bearing  a  well  filled  blue  bag,  which  he 
was  not  ashamed,  but  rather  proud,  to  take 
with  his  own  hand,  as  a  symbol  of  his  profes- 
sion  and  the  fulness  of  his  practice. 


THE  EDITOR'S  LETTER  BOX, 


In  the  report  of  the  case  of  F^eld  v.  KFaods, 
p.  309,  ante,  the  name  of  Lord  Demnum  ii  bv 
mistake  inserted  for  that  of  Mr.  Justice  WiU 
iiama,  as  the  Judge  who  tried  the  cause. 

We  think  that  the  pro  and  con  of  the  matter 
on  which  J.  B.  W.  has  written  a  long  letter 
have  been  sufficiently  noticed.  Nothing  new 
appears  to  be  added  to  the  discussion  by  our 
last  correspondent. 

The  additional  name  for  our  list  of  Lawyers 
in  Parliament,  mentioned  by  two  Correspon- 
dents, shall  be  attended  to  at  an  early  oppor- 
tunity. 

The  settlement  mentioned  by  A.  Z.,  i$ 
clearly  not  void ;  but  we  recommend  notice  to 
be  given  to  the  Stamp  Office  of  the  unqualified 
person  who  prepared  it. 


We  think  it  better  not  to  insert  the  letter  of 
0.  H.  The  second  client  should  have  the 
benefit  of  the  previouji  advice,  unless  he 
wishes  to  produce  an  opinion  upon  his  own 
particular  case.  If  an  action  had  settled  the 
point,  would  not  the  new  client  have  the  ad^ 
vantage  of  the  decision  i 
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SATURDAY,  SEPTEMBER  16, 1837. 


—  *•  Quod  mairis  ad  nob 

Pertinet,  et  neicire  malom  est,  agitamuB. 


HOKAT. 


REFORM  IN  CHANCERY. 
No.  IV. 

W»  have,  m  our  preceding  articles  on  this 
sabject,  stated  the  evils  which  attend  the 
present  system  of  pleading  in  Equity,  and 
the  mode  of  taking  evidence  in  a  suit.  We 
now  propose,  in  this  our  concluding  article, 
to  consider  Uiose  which  relate  to  the  decree, 
and  proceedings  founded  thereon. 

"The  decree,"  says  Mr.  Garratt,  with 
gr^t  truth,  "  sometimes  directs  inquiries 
which  no  party  in  the  cause  wishes  to  have 
made,  respecting  matters  as  to  which  no 
question  is  raised  in  the  cause;  and  at 
other  thnes  refers  it  to  the  Master  to  take 
accounts,  the  delay  and  expense  of  which 
all  parties  wish  to  avoid;  the  Court  re- 
fusing, till  those  inquiries  have  been  made, 
or  those  accounts  taken,  to  decide  questions 
which  it  may  be  the  sole  object  of  the  suit 
to  have  decided.  *  *  *  The  femiliar 
illustration  of  this  rule  or  practice  is  the 
decree  made  in  a  suit  for  the  administration 
of  personal  estate.  Though  the  executor 
may  admit  that  all  the  testator's  debts  and 
legacies  have  been  paid  or  provided  for,  and 
that  he  has  in  his  hands  a  fund,  being  clear 
residue,  ready  to  be  distributed  when  the 
Court  shall  have  declared  the  rights  of  the 
parties,  the  Court  (in  general)  will  not  de- 
clare those  rights,  without  first  referring  it 
to  the  Master  to  take  the  accounts,  and 
inquire  respecting  the  debts  and  legacies  of 
the  deceased." 

Having  further  illustrated  this  evil,  Mr. 
Oarratt  proceeds  to  state  his  remedy. 

"On  the  wbol^  I  csBDot  but  feel  a  Btrong 
per8nii»<|n,  that  much  of  the  expense  and  delay 
would  be  avoided,  and  no  Bub«taotial  injustice 
would  be  done,  if  the  practice  of  Courts  of 
£<iuity  were  altered  ou  the  foliowng  prin- 
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ciples:  viz.  Ist,  That  no  inquiry  should  be 
directed  as  to  any^  fact  on  which  all  parties  to 
the  cause,  whose  interests  could  be  affected  by 
the  inquiry,  were  agreed,  unless  one  or  more 
of  such  parties  were  incompetent  so  to  agree, 
or  the  trustee  of  the  fund  (or  the  person  who, 
in  case  of  erroneous  application  without  the 
sanction  of  the  Court,  would  be  liable  to  pay 
twice  over)  reouired  it  for  his  own  indemnity ; 
but  that  an  aa  ministration  of  any  trust  fund 
under  the  direction  of  the  Court,  without  the 
usual  inquiries,  should  not  afford  to  such 
trustee,  against  any  person  not  a  party  to  the 
suit,  any  protection  which  he  would  not  have 
had  if  the  same  application  of  the  fund  had 
been  made  without  suit.  And  that  the  Court 
should  consider  the  admission  of  a  residue,  by 
the  person  havin/if  the  administration  of  the 
trust  fund,  as  a  sufficient  ground  for  declaring 
the  rights  of  the  parties,  if  asked,  without  first 
directing  an  account,  or  assuming  the  entire 
administration  of  the  fund.  It  would,  how- 
ever, be  advisable,  in  order  to  diminish  the 
difficulty  which  creditors  sometimes  find  in 
proving  the  possession  of  assets  by  the  executor 
or  administrator,  to  provide  that  the  admission 
of  a  residue  by  an  executor  or  administrator 
in  a  suit  by  a  residuary  legatee  or  next  of  kin» 
or  the  admission  by  him  of  assets  in  a  suit  by 
a  legatee,  should  be  conclusive  evidence  against 
him  on  a  plea  of  plene  adminiilravii/* 

Mr.  Garratt  concludes  his  pamphlet  by 
stating  his  opinion  as  to  a  part  of  his  sub- 
ject, even  more  important  than  any  other, — 
we  mean  the  separation  of  the  judicial  from 
the  political  functions  of  the  Great  Seal ; 
and  it  will  be  seen  that  he  distinctly  pro- 
nounces it  in  favour  of  the  separation.  He 
first  states  the  scheme  for  effecting  this 
separation  proposed  by  Lord  Langdale,  to 
which  we  have  fully  adverted  in  a  preceding 
volume  (see  vol.  12,  p.  121 — 128),  and  he 
thus  proceeds, — 

'*  This  admirable  plan,  recommended  by  the 
present  Master  of  the  Rolls,  for  supplying  tha 
now  acknowledged  want  of  judicial  power  in 
the  Court  of  Chancery,  and  for  placing  on  a 
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Reform  in  Chancery. — The  Case  of  Stockdale  y.  Hansardi. 


right  footing  the  appellate  jurisdictloti  of  the 
House  of  I^rds,  agrees  in  its  principal  fea- 
tures  with  the  scheme  proposed  by  Mr. 
Lynch :  and  I  cannot  but  hope  that  the 
powerful  arguments  urged  by  his  Lordship, 
and  the  weight  of  his  opinion,  will  remove 
the  strong  prejudices  so  long  prevalent  in  the 
profession  against  the  separation  of  the  poli- 
tical and  judicial  duties  of  the  Lord  Chan- 
cellor— prejudices,  once  so  strong,  that,  in 
1823.  Lord  Eldon,  in  reference  to  it,  said  in 
the  House  of  Lords,  '  Against  that  project  he 
opposed  not  merely  his  own  individual  opinion, 
but  the  collective  opinion  of  an  acute  and  in- 
telligent profession.'  In  that  prejudice  I  never 
partook.  From  an  early  period  I  entertained 
an  unwavering  opinion  that  the  judicial  duties 
of  the  Lord  Chancellor  ought,  like  those  of 
other  Courts,  to  be  committed,  not  to  an  indi- 
vidual engaged  in  the  turmoil  of  politics,  and 
holding  his  situation  during  pleasure,  but  to  a 

iudge  selected  exclusively  for  his  judicial  qua- 
ifications,  and  holding  his  office  during  good 
behaviour.  But  the  conclusive  reasoning  by 
which  Lord  Langdale  has  established  his  views 
renders  it  unnecessary  for  me  to  enter  into  any 
discussion  of  the  question :  he  has  shown  the 
division  of  the  labour  now  heaped  on  the  Lord 
Chancellor  to  be  essential  alike  to  the  satis- 
factory administration  of  justice  in  the  Court 
of  Chancery  and  in  the  House  of  Lords,  and 
to  the  right  execution  of  the  other  duties  with 
which  the  Chancellor  is  now  charged. 

*•  There  is,  however,  one  view  of  the  ques- 
tion which  deserves  consideration  with  refer- 
ence both  to  the  original  and  the  appellate 
jurisdiction.  I  think  it  an  important  part  of 
Lord  Langdale's  plan,  that  he  proposes  to 
provide  more  than  one  Judge  to  sit  in  the 
House  of  Lords  on  appeals  and  writs  of  error. 
I  concur  in  opinion  with  Mr.  Lynch,  that  a 
Court  of  Equity,  as  well  as  a  Cfourt  of  Law, 
should  consist  of  more  than  a  single  Judge,  an 
opinion  for  which  Mr.  Lynch  quotes  the  high 
authority  of  Lord  Bacon.    The  office  of  oe- 


in  one  individual !  Such  a  combination  is  pos- 
sible, and  it  has  in  fact  occurred  ;  but  It  it  a 
phenomenon  not  to  be  expected  frequently. 
And  even  such  a  man,  from  his  tendeQey  to 
examine  subjects  thoroughly,  and  look  at  tbem 
in  every  possible  point  of  view  (especially  if 
he  has  political  as  well  as  judicial  duties  to 
perform),  may  fall  into  habits  of  procrasti- 
nation, fatal,  in  some  cases,  to  the  satisfactory 
administration  of  justice.  I^et  such  a  Judge, 
however,  instead  of  acting  alone,  be  placed  at 
the  head  of  a  Court,  and  associate  with  Inm 
colleagues  of  competent  (though  possibly  in- 
ferior) talents  and  acquirempnts  ;  and,  while 
he  will  supply  their  deficiencies,  they  will  en- 
able him  to  proceed  with  the  confidence  and 
dispatch  whicn  are  alone  wanting  to  his  com- 
plete efficiency.  It  is  also  to  be  remarked, 
that  the  character  and  powers  of  the  barrister 
recommended  for  promotion  to  the  bench  may 
be  overrated  or  mistaken.  He  is  known  prin- 
cipally as  an  advocate,  and  in  some  measure 
also  as  a  scientific  lawyer;  but  his  judicial 
(qualifications  cannot  be  correctly  appreciated 
till  he  has  been  tried  as  a  Judge ;  and,  if  be  is 
the  sole  Judge  of  his  Court,  a  defect,  not  dis- 
covered before  his  promotion,  and  which  might 
have  been  comparatively  harmless  if  he  had 
been  appointed  to  sit  with  others,  may  prove  a 
serious  calamity  to  the  public. 

We  shall  here  conclude  the  series  of 
articles  in  which  we  have  thought  it  right 
to  bring  the  learned  anthor's  opinions  before 
the  profession  and  the  public ;  and  we  can- 
not do  so  without  again  recommending 
them  to  the  attentive  consideration  of  all 
persons  interested  in  the  subject.  They 
appear  to  us  entitled  to  this,  from  the  long 
experience  of  their  author,  from  his  being 
now  a  competent  and  perfectly  impartial 
witness,  and  from  his  having,  we  believe, 
no  political  bias  towards  sweeping  reforms. 
Many  of  his  views  we  have  long  held,  and 


deavoured  to  enforce  them ;  and  we  cannot 
but  believe  that  in  the  ensuing  session  of 
parliament  the  great  subject  of  Chancery 
Reform  mnst  be  again  discussed^  and  that 
no  Ministry  can  exist  that  does  not  come 
forward  with  some  proposal  for'  remedying 
the  abuses  which  attend  the  present  system 
of  administering  equity. 


cision  requires  many  qualifications  rarel;  found  J^^ve  from  tame  to  time,  in  these  pages,  eu- 
m  combination  m  one  and  the  same  individual. 
1  speak  not  of  integrity.  Happily,  not  even  a 
suspicion  on  this  head  has  been  breathed 
against  any  Judge  in  Westminster  Hall  within 
living  memory.  But  deep  and  extensive 
•  learning  is  required;  a  ready  and  correct  ap- 
plication of  that  learning;  a  prompt  discri- 
mination between  cases  apparently  similar  but 
really  distinct,  and  the  power  of  extracting 
from  an  apparently  confused  mass  of  decisioms 
the  principle  which  pervades  tlie  whole ;  the 
patience  and  acuteness  proper  for  the  disen- 
tanglement of  complicated  facts ;  the  industry 
which  will  never  suffer  unnecessary  delay  to 
intervene  between  the  argument  and  the  de- 
cision ;  and  the  genuine  love  of  justice,  which 
will  never  be  betrayed  into  a  precipitate  judg- 
ment by  an  undue  ambition  of  dispatch.  The 
absence  of  any  one  of  these  qualifications  may 
materially  detract  from  the  satisfactory  ad- 
'  ininiatration  of  justice  by  a  single  Judge,  how- 
ever eminently  gifted  in  every  other  particuiar.  i 


THE 


CASE  OF  STOCKDALE  v.  HANSARD. 


Wb  have  already  considered  the  case  of 
Stockdale  v.  Hansard,  which  has  given  rise 
to  BO  much  discussion  (See  13  L.  O.  305, 
404)»  It  will  beargued  in  tiie  next  term 
before  the  fall  Court,  and  until  we  have 
Yot  how  rarefy ^o  all  these  qualifications  unite  I  the  result,  we  shall  abstain  ftota  all  farther 
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remark.  It  may  be  proper,  however,  to 
place  before  our  readers,  the  authentic  re- 
port of  the  judgment  of  Uie  Lord  Chief 
itiBtice  as  receadf  reported  by  Measrs.  Car- 
lington  and  Payne.     (7  G.  &  P.  737.) 

Lord  Denman,  C.  J.  (in  aumoiinj^  up). — 
**  This  action  is  brought  by  the  pluntiff  against 
the  defendants  for  the  publication  of  a  libel 
contained  in  the  Reports  of  the  Inspectors  of 
Prbons  which  had  been  laid  before  tne  House 
of  Commons.    The  defendants  have  pleaded, 
first,  that  they  are  not  guilty  of  publishing  the 
libel ;  and,  secondly,  that  the  libel  is  true — in- 
asmuch as  the  work  in  question  is  of  a  disgust- 
ing  nature,  and  the  plates  obscene  and  indecent 
in  the  extreme :  there  is  also  a  third  ground  of 
defence,  which  has  been  insisted  on  by  the 
Attorney  General  under  the  plea  of  the  general 
issue,  which  is,  that  the  publication  by  the  de- 
fendants was  privileged,  in  conseauence  of  their 
having  printed  the  Reports  of  tne  Inspectors 
of  Prisons  by  the  authority  of  the  House  of 
Commons.    The  first  point  is  now  out  of  the 
question,  as  the  publication  is  admitted  :  and, 
with  regard  to  the  second  point,  you  will  say 
whether  the  plaintiff's  book  is  of  the  character 
imputed  to  it  or  not.    With  respect  to  tlie 
third  ground,  namely,  that  this  is  a  pnvileged 
publication,  I  am  bound  to  say,  as  it  comes 
before  roe  as  a  question  for  my  (Erection,  that 
1  entirely  disagree  with  the  law  as  laid  down 
by  the  Attorney  General.    I  am  not  aware  of 
the  existence  in  Uiis  country  of  any  body  of 
men  whatever,  who  can  prinlege  any  servant 
of  theirs  to  publish  a  libel  upon  any  individual. 
Whatever  arrangements  mav  be  made  by  the 
House  of  Commons  with  the  defendants  as 
their  servants,  I  am  of  opinion,  that  the  pub- 
lisher who  publishes  in  a  public  shop,   and 
especially  for  money,  that  which  may  be  iniuri- 
oua,  and  possibly  ruinous  to  any  one  of  the 
King's  subjects,  must  answer  that  subject  in  a 
Court  of  justice,  if  challenged  for  the  publica- 
tion of  a  libel ;  and  I  wish  to  say  so  now  most 
emphatically  and  distinctly,  because  I  think 
that  if,  on  the  first  opportunity  that  arises  in  a 
Court  of  justice,  on  a  point  or  this  kind  being 
stated,  the  point  were  left  unsatisfactorily  ex- 
plained, the  Judge  who  sat  in  that  Court  might 
become  an  accomplice  to  the  destruction  of 
the  liberties  of  the  country,  and  expose  every 
individual  in  it  to  a  tyranny  to  which  no  man 
ought  to  be  called  upon  to  submit.    The  case 
of  Rea  V.  ff^right,  8  T.  R.  223,  is  not  applic- 
able to  the  present,  and  it  seems  to  me  that  it 
is  not  in  any  respect  capable  of  being  urged  as 
an  authority  to  prevent  my  stating  the  law  to 
be  as  I  have  already  stated  it.    My  direction 
to  yon,  therefore,  is,  (subject  to  any  question 
hereafter),  that  the  fact  of  the  House  of  Com- 
mons having  directed  Messrs.  Hansard  to  pub- 
lish all  the  Parliamentary  Reports,  is  in  itself 
no  justification  to  them,  or  to  any  other  book- 
seller, if  such  publication  contains  a  libel  upon 
an^  man.    If  you  think  that  the  book  referred 
to  IS  disgusting,  and  the  plates  obsctee  and 
indecent,  you  6ught  to  find  for  the  plaintiffs 
on  the  second  plea.    You  will  consider  whether 


the  book  is  only  a  scientific  exposition  of  a 
subject  that  must  be  explained  and  discussed 
in  scientific  books,  or  whether^  it  is  deserv* 
ing  the  epithets  which  have  been  applied  to 
it.  I  will  not  make  any  remarks  upon  the  book 
itself— you  will  take  it  into  your  hands  and  see 
whether  or  not  the  epithets  that  have  been 
applied  to  it  have  been  properly  applied.  If 
you  should  be  of  opinion  that  it  is  of  the  nature 
described,  then  the  defendants  have  made  out 
their  justification  ;  but  if  you  should  think  that 
the  imputations  are  not  borne  out,  then  you 
will  have  to  consider  to  what  amount  of  da- 
mages the  plainiiff  is  entitled.  The  plaintiff 
has  complained  greatly  that  he  b  the  victim  of 
conspiracy  and  combination  :  but,  really,  the 
supposition  that  any  one  individual  concerned 
in  the  publication  of  these  Reports  was  actuated 
by  any  feeling  of  the  kind,  appears  to  me  to  be 
perfectly  irrational  and  absurd.  I  think,  how« 
ever,  that  there  is  a  want  of  caution  in  the 
drawing  up  of  the  Reports  :  I  cannot  see  why 
the  inspectors  should  mention  any  publica- 
tion at  all.  They  went  to  the  prisons  for  the 
purpose  of  reporting  upon  the  prisoners  and 
gaolers,  and  therefore  it  was  thdr  du^  to 
state,  if  they  found  any  of  those  gaolers  lear- 
in^  improper  books  in  the  possesion  of  the 
pnsoners;  but  I  do  not  think  it  was  at  all 
necessary  to  mention  the  name  of  "  Stock- 
dale,"  or  any  other  individual.  I  am  also  at 
a  loss  to  discover  why  they  did  not  insert  the 
title  of  the  book,  instead  of  leaving  the  myste- 
rious blanks,  which  perhaps  miehi  convey  a 
worse  impression  than  if  tlus  bo^  itself  had 
been  described.  Indeed  it  seems  to  me  to 
l)e  not  quite  so  correct  a  report  as  it  wonld 
have  been  if  the  inspectors  haa  merely  report- 
ed facts,  without  regard  to  the  nature  of  any 
particular  work.  You  are  to  take  the  whole 
matter  into  your  consideration,  and  if,  being 
satisfied  that  the  defendants  published  the  Re- 
ports, you  think  they  amount  to  a  libel,  you 
will  find  your  verdict  for  the  plaintiff  upon  the 
first  issue;  and  if  you  are  of  opinion  tnat  the 
epithets  applied  to  the  pluntiff 's  book  are  justi- 
fied by  the  nature  of  it,  then  you  will  find  your 
verdict  for  the  defendants  on  the  plea  of  justi- 
fication. Should  you,  however,  entertain  a  dif- 
ferent opinion,  then  your  verdict  will  be  for 
the  plaintiff  geserally,  vnth  such  damages  as 
you  think,  under  all  the  circumstauoes  of  the 
case,  he  is  entitled  to." 


CHANGES   IN    THE   LAW   IN    THE 
LAST  SESSION  OP  PARLIAMENT, 

1837. 


No.  XUI. 

PUMISHMBNT  FOR  FOROCRT. 

1  Vict.  c.  84. 

This  is  ''An  Act  to  abolish  the  Punishiqent 

of  Death  in  cases  of  Forgery,'*  to  'Whieh  the 

Royal  Assent  was  given  on  the  17th  July  1837. 

It  vnU  come  into  operation  on  the  Ist  October. 
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It  recites  that  by  1  W.  4,  c.  Cfi,  it  was 
amongst  other  things  enacted,  that  if  any  per- 
aOn  :  should  forfjre  or  alter,  or  should  offer, 
uiter^  dispose  of,  or  put  off,  knowing  the  same 
l»  be  forged  or  altered,  any  will,  testament, 
codicil,  or  testamentary  writing,  with  intent  in 
Any  of.  (he  cases  aforesaid  to  defraud  any  per- 
son whatsoever,  every  such  offender  should  be 
gniUy  of  felony,  and  being  convicted  thereof 
should  suffer  death  as  a  felon  ;  and  it  was  by 
the  said  act  further  enacted,  that  if  any  person 
«h<Rild  forge  or  alter,  or  should  utter  knowing 
the  same  to  be  forged  or  altered,  any  power  of 
attorney  or  other  authority  to  transfer  any 
share  or  interest  of  or  in  any  stock,  annuity, 
or  other  public  fund  which  then  was  or  there- 
after  might  be  transferrable  at  the  Bank  of 
^gland  or  at  the  South  Sea  House,  or  of  or 
in  the  capital  stock  of  any  body  corporate, 
company,  or  society  which  then  was  or  there- 
after might  be  established  by  charter  or  act  of 
parliament,  or  to  receive  any  dividend  payable 
in  respect  of  any  such  share  or  interest,^  with 
intent  in  any  of  the  several  cases  aforesaid  to 
defVaud  any  person  whatsoever,  everv  such 
offender  should  be  guilty  of  felony,  and  being 
convicted  thereof  should  suffer  death  as  a  felon, 
and  it  was  by  the  said  act  further  enacted,  that 
in  the  case  of  every  felony  puuiahable  under 
that  act  every  principal  in  the  second  degree, 
and  every  accessary  before  the  fact,  should  be 
punishable  with  death  or  otherwise  in  the  same 
manner  as  the  principal  in  the  first  degree  was 
by  that  act  punishable. 

And  that  by  2  &  3  W.  4,  c.  59,  it  was 
amongst  other  things  enacted,  thai  if  any  per- 
son sliould  forge,  counterfeit,  or  alter,  or 
should  cause  or  procure  to  be  forged,  counter- 
feited, or  altered,  or  should  knowingly  or  wil- 
fully  act  or  assist  in  the  forging,  counterfeit- 
ing, or  altering,  any  declaration,  warrant, 
onler,  or  other  instrument,  or  any  affidavit  or 
adirmation  required  to  be  made  by  that  act,  or 
by  the  Comtnissioners  for  the  reduction  of  the 
National  Debt,  under  any  of  the  provisions  of 
that  act,  or  under  any  authority  given  to  them 
for  that  purpose ;  or  should  forge,  counter- 
feit, or  alter,  or  should  cause  or  procure  to  be 
forged,  counterfeited,  or  altered,  or  should 
knowingly  or  wilfully  act  or  assist  in  the  forg- 
ing, counterfeiting,  or  altering,  any  certificate 
or  order  of  any  officer  of  the  Commissioners 
for  the  reduction  of  the  National  Debt,  or  the 
name  or  names  of  any  person  or  persons  in  or 
to  any  transfer  of  any  annuity,  or  in  or  to  any 
certificate,  order,  warrant,  or  other  instrument 
for  the  paymeut  of  money  for  the  purchase  of 
aiiy  annuity  under  the  provisions  of  that  act, 
or  in  or  to  any  transfer  or  acceptance  of  any 
such  annuity  in  the  books  of  the  Commission- 
ers for  the  reduction  of  the  National  Debt,  or 
in  or  to  any  receipt  or  discharge  for  any  such 
annuity,  or  in  or  to  any  re^'eipt  or  discharge 
for  any  payment  or  payments  due  or  to  become 
due  thereon,  or  in  or  to  any  letter  of  attorney 
or  other  authority  or  instrument  to  authorize 
or  purporting  to  authorize  the  transfer  or  ac- 
v«pvanc-e  of  any  annuities  or  any  life  annuity 
of  whatsoever  kind«  or  authorizing  or  purport- 


ing to  authorize  the  receipt  of  afiy  life  wnnmtf 
of  whatsoever  kind,  granted  under  anf  of  the 
acts  therein  recited  or  that  act,  or  any  pay* 
roent  or  payments  due  or  to  become  dae  there- 
on ;  or  if  any  person  should  wilftilly,  falsely, 
and  deceitfully  personate  any  tme  and  reai 
nominee  or  nominees,  or  should  wilfully  utter, 
or  deliver  or  produce  to  any  person  or  peraons 
acting  under  the  authority  of  that  act,  any 
forged  register  or  copy  of  register  of  any  birlh, 
baptism,  or  marriage,  or  any  forged  decLsnu 
tion,  affidavit,  or  affirmation^  knowing  the 
same  to  be  forged,  counterfeited,  or  altered, 
with  intent  to  defraud  his  Majesty,  his  heirs 
and  successors,  or  with  intent  to  defraud  any 
person  or  persons  whomsoever ;  tfacv  and  in 
every  such  case  all  and  every  person  or  persona 
so  offending,  and  being  lawfully  oonvteted 
thereof,  should  be  adjudged  guilty  of  felony, 
and  suffer  death : 

And  that  by  the  2  &  3  W.  4,  c.  123,  it  waa 
amongst  other  things  enacted,  that  notwith- 
standing any  thing  therein-before  contained 
that  act  should  not  be  constrned  to  affect  or 
alter  the  said  recited  act  of  the  first  year  of 
his  late  Majesty,  or  any  other  act  or  law  then 
in  force,  so  far  as  the  same  might  authorize 
the  punishment  of  death  to  be  inflicted  upon 
any  person  convicted  either  in  England,  Scot- 
land, or  Ireland  of  forging  or  altering,  or  of 
offering,  uttering,  or  disposing  of  knowing'  the 
same  to  be  forged  or  altered,  any  will,  testa- 
ment, codicil,  or  testamentary  writing,  with 
intent  to  defraud  any  body  corporate  or  person 
whatsoever,  or  of  forging  or  altering,  or  of 
uttering  knowing  the  same  to  be  forged  or 
altered,  any  power  of  attorney  or  other  autho- 
rity to  transfer  any  share  or  interest  of  or  iu 
any  stock,  annuity,  or  other  public  fund  which 
then  was  or  thereafter  might  be  transferrable 
at  the  Bank  of  England  or  South  Sea  House, 
or  at  the  Bank  of  Ireland,  or  to  receive  any 
dividend  payable  in  respect  of  any  such  ahare 
or  interest,  with  intent  to  defraud  any  body 
corporate  or  person  whatsoever,  or  of  procur- 
ing, aiding,  or  assisting  in  the  commission  of 
any  of  the  said  offences,  but  that  the  punish- 
ment for  each  and  every  of  the  said  offences, 
and  for  the  procuring,  aiding,  or  assisting  in 
the  commission  thereof,  should  continue  to  be 
the  same  as  if  the  act  now  in  recital  had  not 
been  passed : 

And  that  by  2  &  3  W.  4,  c.  125,  it  was 
amongst  other  things  enacted,  that  if  any  per- 
son or  persons  should  forge,  counterfeit,  or 
alter,  or  cause  or  procure  to  be  forged,  coun- 
terfeited, or  altered,  or  knowingly  or  wilfully 
act  or  assist  in  the  forging,  cottnterfeitiog*, 
or  altering,  any  certificate  or  certificates 
of  the  commissioners  by  the  said  act  now  in 
recital  appointed  as  therein  mentioned,  or  any 
of  them,  or  any  receipt  or  receipts  to  be  given 
by  the  cashier  or  cashiers  of  the  Governor  and 
Company  of  the  Bank  of  England  in  pursuance 
of  that  act,  or  should  wilfully  deliver  to  the 
Auditor  of  the  Receipt  of  his  Majesty's  Exche- 
quer for  the  time  being,  or  to  any  officer  ap- 
pointed by  him,  or  to  the  said  commissioners 
by  that  act  appointed,  or  any  of  them,  or  to 
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•nf  officer  or  officers  ftppotnted  by  them  or 
any  of  them,  in  the  execution  of  the  powers  of 
that  act,  or  should  utter  any  such  forced, 
couDterfetted,  or  altered  certificate  or  certifi- 
cates, receipt  or  receipts,  knowing  the  same  to 
befonredy  counterfeited,  or  altered,  with  intent 
to  defraud  his  Majesty,  his  heirs  or  successors, 
or  any  l)ody  or  bodies  politic  or  corporate,  or 
any  person  whomsoever,  then  and  in  every 
stioh  case  all  and  every  person  or  persons  so 
offeDdiiii^yand  bein^  thereof  lawfully  convicted, 
aliuuld  be  adjudged  guilty  of  felony,  and  should 
juffer  death  as  in  cases  of  felony : 

And  that  by  5  &  6  W.  4,  c.  45,  it  was 
anoBgtt  other  things  enacted,  that  if  any  per- 
son or  perrions  should  forge  or  counterfeit,  or 
eause  or  procure  to  be  forged  or  counterfeited, 
or  should  willingly  act  or  assist  in  the  forging 
or  counterfeiting,  any  receipt  or  receipts  for 
the  whole  of  or  any  part  or  parts  of  the  contri- 
botioDs  towards  the  rsum  of  fifteen  millions,  in 
the  said  act  now  in  recital  mentioned  to  be 
part  of  a  sum  of  twenty  millions  autborized  to 
be  raised  by  the  said  act  of  the  third  and  fourth 
years  of  his  late  Majesty's  reign,  either  with  or 
Without  the  name  or  names  of  any  person  or 
persons  being  inserted  therein  as  the  contribu- 
tor or  contributors  thereto,  payer  or  payers 
thereof,  or  of  any  part  or  parts  thereof,  or  any 
certificate  or  other  instrument  to  be  issued  by 
tbe  Commissioners  for  the  reduction  of  the 
National  Debt,  or  should  alter  any  number, 
figure,  or  word  therein,  or  utter  or  publish  as 
true  any  such  false,  forged,  counterfeited,  or 
altered  receipt  or  receipts,  certificate  or  certi- 
ficates, instrument  or  instruments,  with  intent 
to  defraud  the  Governor  and  Company  of  the 
Bank  of  England,  or  the  Commissioners  for 
the  reduction  of  the  National  Debt,  or  any 
body  politic  or  corporate,  or  any  person  or 
persons  whatsoever,  every  such  person  or  per- 
sons so  forging  or  counterfeiting,  or  causing 
or  procuring  to  be  forged  or  counterfeited,  or 
willingly  acting  or  assisting  in  tbe  forging  or 
counterfeiting,  or  altering,  uttering,  or  pub- 
lishing as  aforesaid,  being  thereof  convicted  in 
due  form  of  law,  should  be  adjudged  guilty 
of  felony,  and  should  suffer  death  as  a  felon, 
without  benefit  of  clergy : 
And  that  by  5  &  6  W.  4,  c.  51,  it  was 

'  amongst  other  things  enacted,  that  all  and 
every  the  several  clauses,  powers,  provisions, 

'  enactments,  penalties,  and  restrictions  in  the 
said  herein-before  recited  and  lastly  herein- 
before mentioned  act  of  the  second  and  third 
years  of  his  late  Majesty  contained,  so  far  as 
Yfae  same  could  be  made  applicable  and  were 
not  varied  by  the  sud  act  now  in  recital, 
should  be  taken  to  extend  to  that  act,  and  to 
every  thing  to  be  done  in  pursuance  of  that 
aet,  and  as  if  all  such  clauses,  powers, -pro- 
Tisions,  and  enactments  were  therein  repeated 
and  made  applicable  to  the  Island  of  Domi- 
nica, and  to  the  loans  and  grants  to  be  made 
in  pursuance  of  the  said  act  now  in  recital, 
and  to  every  matter  and  thing  to  be  done  in 
WursoaMce  o(  that  act :  And  whereas  the  said 

'  las^  herein4)afiMre  mentioned  act  of  the  second 

^iMl  iMrd  yoan  of  bis  late  Majesty  (so  far  as 


the  same  is  herein-before  recited)  is  applicaMe 
to  and  in  nowise  varied  by  the  said  lastly  herein- 
before recited  act : 

And  that  it  is  expedient  that  none  of  the 
herein-before  mentioned  offences  should  hence- 
forth be  punishable  with  death.  It  is  therefore 
enacted  as  follows : 

Permnt  convicted  of  any  of  the  Offeneee 
herein-before  mentioned  to  be  liaUe  to  he  tran^ 
ported, — ^That  if  any  person  shall  after  the 
commencement  of  this  act  be  convicted  of 
any  of  the  offences  herein-before  mentioned, 
such  person  shall  not  suffer  death,  or  have 
sentence  of  death  awarded  against  him  or  her 
for  the  same,  but  shall  be  liable,  at  the  discre- 
tion of  the  (.'ourt,  to  be  transported  beyond 
the  seas  for  life,  or  for  any  term  not  less  than 
seven  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  four  years  nor  less  than  two 
years,  (s.  1.) 

So  much  0/2  ^  3  M^.  4,  c.  123,  3  4-  4  M^.  4, 
c.  51,  s,  27,  and  3^4  W.  4,  c,  44,  a$  relates 
to  the  Punishment  of  certain  Offences ,  r*- 
pealed  I  and  such  Offences  to  be  punished  bp 
Transportation  for  Life  or  for  Years. — Ana 
reciting  that  by  the  said  act  of  3  &  4  W.  4, 
c.  123,  persons  convicted  of  the  forgeries  and 
other  offences  connected  therewith  therein  re<« 
spectively  referred  to  are  liable  to  be  trans- 
ported beyond  the  seas  for  life :  And  that  by 
3  &  4  W.  4,  c.  51,  intituled  **  An  Act  for  the 
Management  of  the  Customs,"  it  was  amongst 
other  things  enacted,  that  if  any  person  or  per« 
sons  should  knowingly  and  wilfully  forge  or 
counterfeit,  or  cause  or  procure  to  be  forged 
or  counterfeited,  or  knowingly  and  wilfully  act 
or  assist  in  forging  or  counterfeiting,  the  name 
or  handwriting  of  anv  Receiver  General  of  the 
Customs,  or  of  any  (Comptroller  General  of  the 
Customs,  or  of  any  person  acting  for  them  re« 
spectively  as  aforesaid,  to  any  draft,  instrui 
ment,  or  writing  whatsoever,  fur  or  in  order 
to  the  receiving  or  obtsdning  any  of  the  money 
in  the  hands  or  custody  of  the  Governor  and 
Company  of  the  Bank  of  England,  on  account 
of  the  fleceiver  General  of  the  Customs ;  or 
should  forge  or  counterfeit,  or  cause  or  pro- 
cure to  be  forged  or  counterfeited,  or  know, 
ingly  and  wilfully  act  or  assist  in  the  forging 
or  counterfeiting,  any  draft,  instrument,  or 
writing  in  form  of  a  draft  made  by  such 
Receiver  General  or  person  as  aforesaid,  or 
shall  utter  or  publish  any  such,  knowing  the 
same  to  be  forged  or  counterfeited,  with  an 
intention  to  defraud  any  person  whomsoever ; 
every  such  person  or  persons  so  offending,  be- 
ing thereof  lawfully  convicted,  should  be  and 
was  and  were  thereby  declared  and  adjudged 
to  be  guilty  of  felony,  and  should  be  trans- 
ported beyond  the  seas  for  life:  And  that 
by  4  W.  4,  intituled  "  An  Act  to  repeal 
so  much  of  Two  Acts  of  the  Seventh  and 
Eighth  Years  and  Ninth  Year  of  King  (teorge 
the  Fourth  as  inflicts  the  Punishment  of  Death 
upon  Persons  breaking,  entering,  and  stealing 
in  a  Dwelling  House ;  also  for  giving  Power 
to  the  Judges  to  add  to  the  Punishment  of 
Transportation  for  Life  in  certain  Cases  of 
Forgery,  and  in  certain  ot^  Cases/*  persr 
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punidkable  by  transportstfon  for  life  under  the 
Baid  recited  act  of  Uie.2  &  3  W.  4,  for  aboKsh- 
!n^  tke  Punishment  of  Death  in  certain  Cases 
of  Forgery,  are  liable,  previously  to  their 
being  transported,  in  case  the  Court  before 
whom  rach  persons  shall  be  convicted  shall 
think  fit^  to  oe  imprisoned,  with  or  without 
hard  labonr,  in  the  common  gaol  or  house  of 
correction,  or  to  be  confined  in  the  peniten* 
tiary,  for  any  term  not  exceeding  four  years 
nor  less  than  one  year :  And  that  it  is  expe- 
dient to  repeal  the  said  three  hstly  herein- 
before in  part  recited  acts,  so  far  as  relates  to 
the  pnnishment  of  persons  liable  to  be  trans- 
ported for  life,  in  order  that  a  more  discre- 
tionary punishment  may  be  substituted  for  the 
same;  it  is  therefore  enacted>  that  so  much 
of  the  said  three  lastly  herein-before  in  patt 
recited  acts  as  relates  to  the  punishment  of 
persons  convicted  of  offences  for  which  they 
are  liable  under  the  said  act  of  the  second  and 
third  years  or  the  said  act  of  the  third  and 
fourth  years  respectively  of  his  late  Majesty's 
rei^n  to  be  tiansported  for  life  shall,  from  and 
after  the  commencement  of  this  act,  be  and 
the  same  is  hereby  repealed;  and  that  from 
and  after  the  passing  of  this  act  every  person 
convicted  of  any  of  such  offences  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be 
transported  beyond  the  seas  for  the  term  of 
the  natural  life  of  such  person,  or  for  any  term 
not  less  than  seven  years,  or  to  be  impnsoned 
for  any  term  not  exceeding  four  years  nor  less 
than  two  years,  (s.  2.) 

Persons  contficted  of  Offences  punishable  bp 
Imprisonmeni  may  be  kept  to  hard  L*ihour  and 
to  solitary  Confinement, ^ThhX  when  any  per- 
son shall  be  convicted  of  any  offence  punish- 
able under  this  act  for  which  imprisonment 
may  be  awarded  it  shall  be  lawful  for  the  Court 
to  sentence  the  offender  to  he  imprisoned,  with 
or  without  hard  labour,  in  the  common  cfaol  or 
house  of  correction,  and  also  to  direct  that  the 
offender  shall  be  kept  in  solitary  confinement 
for  any  portion  or  portions  of  such  Iroprisun- 
ment,  not  exceeding  one  month  at  any  one 
time,  and  not  exceeding  three  months  in  any 
one  year,  as  to  the  Court  in  its  discretion  shall 
seem  meet.  (s.  3.) 

Not  to  affect  Powers  »/  6  4-  6  ^.  4,  <?.  38, 
and  4  G,  4,  c.  64.— That  nothing  in  this  act 
contained  shall  be  construed  to  extend  to  the 
alteration  or  repeal  of  any  of  the  powers,  pro- 
visions, or  regulations  contained  in  an  act 
made  and  passed  in  the  fifth  and  sixth  years  of 
the  reign  of  his  late  Majesty  King  William  the 
Fourth,  intituled  «*  An  Act  for  effecting  greater 
Uniformity  of  Practice  in  the  Government  of 
the  several  Prisons  in  England  and  Wales,  and 
for  appointing  Inspectors  of  Prisons  in  Great 
Britain,"  or  in  an  act  made  and  passed  in  the 
fourth  year' of  his  Majesty  King  George  the 
Fourth,  intituled  ••  An  Act  for  consolidating 
and  amending  the  Laws  relating  to  the  build- 
ing,  repairing,  and  regulating  certain  Gaols 
and  Houses  of  Correction  in  England  and 
Wales."  (s.  4.) 

Commencement  of  Act, — ^That  this  act  shall 
commence  and  take  effect  on  the  first  day  of 


October  one  thousand   cigfat  knndfed   and 
thirty-seven.  (s.  5.) 


No.  XIV. 

OFFBKCB8  AGAUI8T  THB  PBRSON. 

1  Vid.  c.  86. 

This  act  passed  on  the  1 7th  July  last,  and 
will  come  into  operation  ob  the  lat  October. 
It  is  intituled  "An  Act  to  amend  tlie  La^a 
relating  to  offences  against  the  person.'* 

It  recites  that  it  is  expedient  to  amend  so 
much  of  9  G.  4,  c.  31,  intituled  •♦An  act  for 
consolidating  and  amending  the  statutes  in 
England  relative  to  offences  against  the  per* 
son/'  and  so  much  of  10  G.  4,  c.  84,  intituled 
"  An  ai:t  for  consolidating  and  amending  the 
statutes  in  Ireland  relating  to  offences  against 
the  person/*  as  relates  to  any  person  who 
shall  unlawfully  and  maliciously  administer  or 
attempt  to  administer  to  any  person,  or  who 
shall  cause  to  be  taken  by  any  person,  any 
poison  or  other  deatmctive  thing,  or  who  shall 
imlawfnlly  and  maliciously  attempt  to  drown, 
suffocate,  or  strangle  any  person,  or  who  shall 
counsel,  aid,  or  abet  therein ;  and  so  much  of 
the  same  acts  or  either  of  them  as  relates  to 
any  person  who  shall  unlawfully  and  malicious- 
ly shoot  at  any  person,  or  who  shall  by  drawing 
a  trigger  or  in  any  other  manner,  attempt  to 
discharge  any  kind  of  loaded  arms  at  any  per- 
son, or  who  shall  unlawfully  and  naalidously 
stab,  cut,  or  wuund  any  person,  or  who  shall 
unlawfully  and  maliciously  throw  or  cast  at  or 
upon  or  otherwise  apply  to  any  person  any 
corrosive  or  noxious  liquid  or  substance,  with 
any  of  the  intents  in  the  same  acts  meatione<i^ 
or  who  shall  counsel,  aid,  or  abet  therein ;  and 
so  much  of  the  same  acts  as  relates  to  any  per- 
son who  shall  use  any  of  the  ways  or  means 
therein  mentioned  with  intent  to  procure  the 
miscarriage  of  any  woman,  or  who  shall  coun- 
sel, aid,  or  abet  therein  \  and  so  much  of  the 
same  acts  as  relates  to  the  punishment  of  ac- 
cessaries after,  the  fact  to  such  of  the  felonies 
punishable  under  those  acts  as  are  herein-be» 
fore  referred  to :  it  is  therefore  enacted  as 
follows : 

Repeal  of  certain  Provisions  of  rttnted  mcts, 
— ^That  so  much  of  the  said  acts  as  h  herein- 
before referred  to  shall  continue  in  force  until  - 
and  throughout  the  thirtieth  day  of  September 
one  thousand  aght  huadred^and  ^irtMevcn^ 
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nxA  dull  ftvte  tnd  sfter  that  day  be  repealed, 
except  as  to  ofTeoces  committed  before  or  upon 
the  said  thirtieth  day  of  September,  which 
shall  be  dealt  with  and  punished  as  if  this  act 
had  not  been  passed,  (s.  1.) 

Pmaishmeni  for  administering  Poison  or 
doing  other  bo£fy  infury  with  intent  to  ettmmit 
murder, — ^That  whosoever  ahall  admioisler  to 
or  cause  to  be  taken  by  any  person  any  poison 
or  other  destructive  thin^,  or  shall  stab,  cut, 
or  wound  any  person,  or  shaU  by  any  means 
whatsoever  causa  to  any  person  any  bodily 
injury  danfrcrous  to  life,  with  intent  in  any  of 
the  cases  aforesaid  to  commit  murder,  shall  be 
guilty  of  felont ,  and  being  convicted  thereof, 
skaU  suffer  death,  (s.  2.) 

PuniahMent  for  Offence$  with  intent  to  com- 
nut  Murder  th*mgh  no  bodUjf  Injmry effected. — 
Thai  whosoever  shall  attempt  to  administer  to 
aojy  person  any  poison  or  other  destructive 
thing,  or  shall  shoot  at  any  person,  or  shall  by 
drawing  a  trigger  or  in  any  other  manner  at- 
tempt to  discharge  any  kind  of  loaded  arms  at 
any  person,  or  shall  attempt  to  drown,  suffo- 
cate, or  strangle  any  person,  with  intent  in  any 
of  the  cases  siorcsaid  to  commit  the  crime  of 
murder,  ahall,  although  no  bodily  injury  shall 
be  effected,  be  guilty  of  felony,  and  being  con- 
▼icted  thereof  shall  be  liable,' at  the  discretion 
of  the  Court,  to  be  transported  beyond  the 
aeat  for  the  term  of  his  or  her  natural  life,  or 
for  any  term  not  less  than  fifteen  years,  or  to 
be  imprisoned  for  any  term  not  exceeding 
thiee  years,  (s.  d.) 

PmnUhment  for  cutting  and  maiming  with 
intent  to  diefigure, — ^That  whosoever  unlaw- 
fully and  maliciously  shall  shoot  at  any  person, 
or  ahaU,  by  dramng  a  trigger  or  in  any  other 
manner,  attempt  to  discharge  any  kind  of 
loaded  arms  at  any  person,  or  shall  stab,  cut, 
or  wound  any  person,  with  intent  in  any  of  the 
cases  aforesaid  to  maim,  disfigure,  or  disable 
such  person,  or  to  do  some  other  grievous 
bodily  harm  to  such  person,  ur  with  intent  to 
reabt  or  prevent  the  lawful  apprehension  or 
detouner  of  any  person,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable  at 
the  discretion  of  the  Court,  to  be  transported 
beyond  the  seas  for  the  term  of  his  or  her 
natural  life,  or  for  any  term  not  less  than  fif- 
teen years,  or  to  be  imprisoned  for  any  term 
not  exceeding  three  years,  (s.  4.> 

Punishment  for  sending  ectpUmve  substances 
or  throwing  destructive  matter  with  intent  to 
do  hodiiff  harm, — That  whosoever  shall  unlaw- 
fully and  maliciously  send  or  deliver  to  or 
cmoM  to  be  taken  or  received  by  any  person 
any  explosive  substance,  or  any  other  danger- 
ous or  nojdous  thing,  or  shall  cast  or  throw 
npon  or  otherwise  apply  to  any  person  any 
conroaif  e  fluid  or  other  destructive  matter,  with 
intent  in  any  of  the  cases  aforesaid  to  bum, 
maim,  disfigure,  or  disable  any  person,  or  to 
do  some  other  grievous  bodily  harm  to  any 
penon,  and  whereby  in  any  of  the  cases  afore- 
said any  person  shall  be  burnt,  maimed,  dis- 
figured, or  disabled,  or  receive  some  other 
grtcvotts  bodily  harm,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  fhall  be  liable,  at 


the  discretion  of  the  Court,  to  be  trknsporfed 
l)eyond  the  seas  for  the  term  of  his  or  her  na- 
tural life,  or  for  any  term  not  less  than  fifteen 
years,  or  to  be  imprisoned  for  any  term  not 
exceeding  three  years,  (s.  5.) 

Punishment  for  trying  to  procure  Ahortion. 
— *That  whosoever,  with  intent  tu  procure  the 
miscarriage  of  any  woman,  shall  unlawfidly. 
administer  to  her  or  cautie  to  be  taken  by  her 
any  poison  or  other  noxious  thing,  or  shnll  un- 
lawfully u«e  any  instrument  or  other  means 
whatsoever  with  the  like  intent,  shall  be  guilty 
of  felony,  and  being  convicted  thereof  shall  be 
liable  at  the  discretion  of  the  Court,  to  be 
transported  beyond  the  seas  for  the  term  of  his 
or  her  natural  life,  or  for  any  term  not  less  than 
fifteen  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  three  years,  (s.  6.) 

Punishment  of  Accessaries. — That  in  the  ease 
of  every  felony  punishable  under  this  act  every 
principal  in  the  second  degree,  and  every  ac- 
cessary before  the  fact,  shall  be  punishable 
With  death  or  otherwise  in  the  same  manner  as 
the  principal  in  the  first  degree  is  by  this  act 
punishable ;  and  every  accessary  after  the  fact 
to  any  felony  punishable  under  this  act  shall, 
on  conviction,  be  liable  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  (s.  7.) 

Offences  punishable  by  Imprisonment, — That 
where  any  person  shall  be  convicted  of  any 
offence  punishable  under  this  act  for  which 
imprisonment  may  be  awarded,  it  shall  be  law. 
ful  for  the  Court  to  sentence  the  offender  to 
be  imprisoned,  or  to  be  imprisoned  and  kept 
to  hard  labour,  in  the  common  gaol  -or  house 
of  correction,  and  also  to  direct  that  the  of- 
fender shall  be  kept  in  solitary  confinement  for 
any  portion  or  portions  of  such  imprisoument, 
or  of  such  imprisonment  with  hardT  labour,  not 
exceeding  one  month  at  any  one  time,  and  not 
exceeding  three  months  in  any  one  year,  as  to 
the  Court  in  its  discretion  shall  seem  meet. 
(s.  8.) 

Not  to  nffect  powers  of  b  ^  6  fF,  4,  c.  38, 
and  4  G,  4,  c.  64. — ^That  nothing  in  this  act 
contained  shall  be  construed  to  extend  to  the 
alteration  or  repeal  of  any  of  the  powers,  pro- 
visions, or  regulations  contained  in  an  act 
made  and  passed  in  the  fifth  and  sixth  years  of 
the  reign  of  his  late  Majesty  Kin^  WiUiam  the 
Fourth,  intituled  *'  An  Act  for  efl^cting  greater 
Uniformity  of  Practice  in  the  Government  of 
the  several  Prisons  in  England  and  Wales,  and 
for  appointing  Inspectors  of  Prisons  in  Great 
Britain,"  or  in  an  act  made  and  passed  in  the 
fourth  year  of  his  Majesty  King  George  the 
Fourth,  intituled  '*  An  Act  for  consolidating 
and  amending  the  Laws  rehiting  to  the  bui]£ 
ing,  repairing,  and  regulating  of  certain  Gaols 
and  Houses  of  Correction  in  England  and 
Wales."  (s.  9.) 

Offences  committed  within  the  Jurisdiction  of 
the  Admiralty, — ^That  where  any  felony  punish- 
able under  this  act  shall  be  committed  within 
the  jurisdiction  of  the  Admiralty  of  England  or 
of  Ireland,  the  same  shall  be  dealt  with,  in- 
quired of,  tried,  and  determined  in  the  same 
manner  as  any  other  felony  committed  within 
that  jurisdiction,  (s.  10.)      ^  . 
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Court  empmrercd  to  imprison  /or  three  genrt 
in  certain  cnsen. — Tlrat  OD  tiie  trial  of  any  per- 
son for  any  of  the  offences  herein  before  men- 
tioned, or  for  any  felony  whatever,  where  the 
crime  charged  shall  include  an  assault  against 
the  person,  it  shall  be  lawful  for  the  jury  to 
f^cquit  of  the  felony,  and  to  find  a  verdict  of 
j;uilty  of  assault  as^mst  the  person  indicted,  if 
the  evidence  shall  warrant  such  findinf|r ;  and 
when  such  verdict  shall  be  found,  the  Court 
tihall  have  power  to  imprison  the  person  so 
found  guilty  of  an  assault  for  any  term  not  ex- 
ceediug  three  years,  (s.  11.) 

Not  to  extend  to  Scotlttnd. — ^That  notliing  in 
this  act  shall  extend  to  Scotland,  (s.  12.) 

Cwnmencement  of  Act, — ^That  this  act  shall 
commence  and  take  effect  on  the  first  day  of 
October  one  thousand  eight  hundred  and  thir- 
ty-seven, (s.  13.) 


IHE  LATE  Mr.  BELL'b  SUGGES- 
TIONS ON  THE  FORM  OP,  AND 
PROCEEDINGS  UNDER,  DECREES. 


The  common  form  of  a  decree  for  taking  an 
account  of  personal  estate  on  a  bill  by  a 
legatee,  is  as  follows : 

"  Refer  it  to  the  master  to  take  an  account 
of  Uie  personal  estate  of  A.  B,,  the  testator  in 
the  pleadings  named  (not  specifically  be- 
queathed), come  to  the  hands  of  C.  />.,  his 
executor,  or  to  the  hands  of  any  other  per- 
son or  persons  by  his  order,  or  for  his  use : 
And  let  the  master  take  an  account  of  the  tes- 
tator's debts  and  funeral  expenses,  and  of  the 
legacies  given  bv  his  will,  and  compute  interest 
on  such  of  his  debts  as  carry  interest  after  the 
rate  of  ioterest  the  same  respectively  carry, 
and  on  the  legacies  from  the  time  and  after 
the  rate  directed  by  the  said  testator's  will; 
and  whero  no  time  of  payment  or  rate  of  in- 
terest is  thereby  directed,  then  after  the  rate  of 
AL  per  cent,  per  annum,  from  the  end  of  one 
year  after  the  said  testator's  death :  And  the 
master  is  to  cause  advertisements  to  be  inserted 
in  the  public  papers  for  creditors  of  the  testa- 
tor to  come  in  and  prove  their  debts  by  a  cer- 
tain day,  to  be  named  by  him,  or  they  will  be 
excluded  from  the  benefac  of  the  decree;  and 
let  the  sud  testator's  personal  estate  be  applied 
in  payment  of  his  debts  and  funeral  expenses, 
in  a  course  of  admiuistration,  and  then  m  pay- 
ment of  his  legacies,  and  for  the  better  taking 
of  the  said  accounts,  &c.*' 

Then  follow  directions  to  examine  parties 
upon  interrogatories^  as  the  master  shall 
direct. 

It  will  be  seen  tliat  this  decree  is  deficient 
in  two  respects.  If  the  executor  has  not,  by 
himself  or  his  agents,  got  in  or  received  all  the 
assets,  that  fact  will  not  appear  on  these  ac- 
counts, nor  what  part  remained  outstanding, 
and  though  part  of  them  should  have  been  lo»t 
by  the  greatest  neglect  on  his  part.  Even  if 
he  had  given  a  release  for  a  debt  without  con- 
si  dertaion,  he  could  not  bav«  been,  charged 
with  it,  nor  could  the  ffict  be  investigated 
on  this  decree. 


Tbe  eknae  as  to  assets  trMh  «^wldiMl'M« 

wilful  default  might  ha?c  been  tet^kn^,*^  m%» 
objected  to,  as  it  was  semi  it  implied  tb6«xe* 
cutor  had  been  guilty ofsomenegkctiaoKl tint 
the  decree  should  contain  ootbiaf  froMiH^^ 
any  implication  could  beiaisedy  uiiltss  a<lef«B- 
tavit  was  charged  and  some  fonadaliMk  kid 
for  such  an  inquiry. 

I  by  no  means  admit  the  fcuti  f ilncsa  <tfl  this 
reasoning,  for  though  foraierly  bills  4)jr'ifa|>le 
legatees  or  single  creditors  were  treated  ac  if 
they  alone  were  interested;  ever  siac^I  httve 
been  at  the  bar  all  bills  by  a  legatee- or  cnik- 
tors,  where  assets  were  not  admitted,  hatebem 
treated  as  if  they  were  bills  on  the  behalf  of  ali 
the  leiratees  or  all  the  creditors,  and  general 

? provision  made  in  decrees  on  a  legatee's  bill 
or  the  payment  of  all  creditors  and  legatees 
(except  the  residuary  legatees),  and  on  a 
creditor's  bill  for  the  payment  of  all  creditors, 
though  not  of  legatees,  as  would  hate  been 
done  on  a  bill  by  one  legatee  on  the  behalf  of 
all  the  legatees,  or  by  one  creditor  on  the  be- 
half of  all  creditors,  to  the  great  benefit  of  the 
public  and  the  furtherance  of  justice. 

But  if  a  Court  allows  one  legatee,  or  one 
creditor,  to  file  a  bill  on  the  behalf  of  all  lega- 
tees or  creditors ;  and  still  more  if  it  treats  biUa 
by  a  legatee  or  creditor,  though  not  expresMd 
to  be  on  the  behalf  of  the  whole  class,  as  balls 
for  the  general  administration  of  assets,  it 
should  take  care  the  decrees  are  in  such  form 
as  to  answer  the  general  purposes  of  jastice, 
and  not  lay  hold  of  an  objection  of  mere  fbro 
to  a  bill,  which  the  greatest  number  of  persons 
interested  had  nothing  to  do  in  framing,  to 
defeat  the  substantial  justice  of  the  case.  For 
this  reason  I  latterly  procured  the  decrees  of 
my  clients  for  an  account  of  personal  eatate, 
when  there  appeared  any  reason  to  re<iiiire  h, 
to  be  drawn  up  in  the  following  form.— 

"  Refer  it  to  the  Master  to  take  as  aceouat 
of  the  personal  estate  and  effects  which  the 
said  testator  A.  B.  was  possessed  of,  interested 
in,  or  entitled  to  at  his  death,  and  whidi  were 
not  specifically  bequeathed  by  his  will;  and  of 
what  parts  thereof  have  been  possessed,  got  ia, 
or  received  by  the  said  C.  D.  his  exccatcw,  or 
by  any  person  or  persons  by  his  order,  or  for 
his  use;  and  whether  any  and  what  parts 
thereof  are  outstanding  or  unreceived." 

In  order  to  prevent  any  obiection  to  the 
form  of  the  bill  (though  I  think  the  common 
form  of  bill  warrants  such  decree,  which  is  not 
open  to  the  objection  above  suggested  to  an  in- 
({uiry  of  *'  what  without  wilful  default,  might 
have  been  received,")  after  the  common  aUi-ga- 
tion  that  the  executor  sometimes  pretended  the 
assets  were  not  sufficient  to  pay  toe  debts  and 
legacies,  1  used  to  charge  the  contrary  to  be 
true,  and  so  it  would  appear  if  he  would  set 
forth  an  account  of  personal  estate  and  effects 
which  the  said  testator  was  possessed  of,  &c. 
(in  the  words  of  the  proposed  decree) ;  and 
when,  and  by  whom,  and  whether  any  and 
what  part  thereof  was  outstanding  or  unre- 
ceived  $  and  the  prayer  of  account  wan  ia  the 
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.  <irQr«UtDf -ihe  profKwed  decree.  On  an  aecount 
tlHiB  4ireeted,  I  got  a  fall  accoont  of  the  te«. 
ttttir^tf-effBCts  and  of  what  hatl  or  had  not  been 

iXictm^^  tind  then  on  further  directions,  the 


llfe.^  On  sncli  a  separate  maintenance  as 
this,  the  hnsband  must  procure  a  stronger 
proof  of  paytnent  of  this  allowance  than  can 
be  collected  from  the  wife's  receipts.    In  an 


iejie0Ulor'W«»  ordered  to  get  in  the  outstanding  j  action  for  necessaries  supplied  to  the  wife,  the 
effefitt:  aad  in  accounts  thus  taken,  it  appeared  I  plea  of  separate  maintenance  would  not  be  an 


uliheliheri.. there  was  any  ground  to  charge  the 
eiecutor  with  a  deva*iavii,  or  for  an  enquiry 
as  to  waste. 

.  tTHie^erderi  therefore,  in  the  plan  I  propose, 
.shtMldbeln  this  form,  and  further  directions 
ijshotAd'to  reserved,  as  in  a  decree;  and  it 
•ilutiild  be-  coitsidered  whether  to  the  account 
4irecicd  aa  above  suggested  should  not  be 
.sdded^  ''and  when,  and  to  whom,  and  for 
wbat,  the  same  have  been  sold  and  disposed 
of.''  FVur  though  1  believe  in  general  a  fair 
account  is  obtained  of  assets  under  the  coni- 
iDQn  form  of  decree,  yet  difficulties  may  some- 
times arise.  When  1  first  come  to  the  bar,  it 
.  was  usual  for  masters  to  allow  you  to  examine 
the  parties  to  any  matter  arising  out  of  the 
case,  which  might  be  useful  in  obtdining  a  full 
decree  on  further  directions.  On  a  change  of 
masters  a  change  of  practice  took  place,  and 
many  of  the  matters  would  receive  no  inter^ 
rogatories  except  in  the  very  words  of  the  de- 
cree. I  think  this  was  wrong,  and  the  medium 
u  the  true  rule ;  that  is,  the  plaintiff  should  be 
ftUowed  to  examine  to  every  thing  fairly  aris- 
ing out  of  the  decree:  as  what  effects  the  execu- 
tor has  possessed,  and  %vhen,  and  to  whom,  and 
for  what,  he  has  sold  them,  if  it  is  thought  ne- 
cessary ;  and  this,  under  the  common  form  of 
decree  t  but  if  he  wishes  to  go  further,  and  to 
kapnte  a  collusive  sale  at  an  under  value,  or  the 
like»  he  should  not  be  allowed  to  interrogate  to 
that  effect  without  first  bringing  in  a  special 
state  of  facts,  and  shewing  reasonable  grounds 
to  the  master  for  the  interrogatories. 

1  believe  it  would  be  of  considerable  benefit 
to  the  profession  if  some  Solicitor  or  Clerk  in 
Court,  of  experience,  would  favour  it  with  a 
treatise  of  the  proper  mode  of  proceeding  in 
the  Master's  office.  When  the  bill  is  a  credi- 
tor's bill,  it  will  be  proper  to  insert  the  words 
'*oot  specificidly  iMqueathed,"  because  all 
assets  are  liable  to  creditors.  Probably  in  the 
course  of  praetice,  other  improvements  in  the 
orders  on  rules  to  shew  cause,  and  in  the 
pmctKO  of  them,  will  iie  necessary. 


LIABILITY  OF  HUSBANDS  FOR  THE 
WIFE'S  DEBTS. 


BHFA  RATION. 

Ths  general  effect  of  a  separation  between 
husband  and  wife — ^the  latter  having  a  separate 
muintenance— is,  to  free  the  lio^band  from  his 
liability  for  his  wife's  debts,-  and  this  holds 
even  though  there  has  been  no  deed  of  separa- 
tion, and  without  any  writteri  agreement  with 
respect  to  the  allmvance:  the  adequacy  of 
which  Will  be  left  to  the  jury  as  a  matter  of 
fhct;a  reference  being  had  to  her  station  in 

" '  ■    '  ■  ■   ■  ■  I   '    ■  ■  ■  ■  ■ — '■' ■     '^i* 

«•  IMgkImM  v.*  FietcAer,  4  Camp.  70. 


answer  to  the  action,  where  it  appeared  the 
wife  only  possessed  a  pension  from  the  Crown 
duriug  pleasure.^    If  the  husband  engages  to 
pay  a  debt  of  his  wife,  which,  in  consequence 
of  her  having  a  separate  maintenance,  he  was 
not  bound  to  dbcharge,  it  is  no  answer  to  an 
action  that  he  engaged  to  pajr  the  debt  under  a 
misapprehension  of  his  liability,  and  that  the 
creditor  was  acquainted  with  the  fact  of  bis 
wife  having  a  separate  maintenance.^    Aj^ree^ 
ments  entered  into  by  husband  and  wife  to 
live  separate,  are  valid  in  law;«  but  a  deed 
securing  a  separate  maintenance,  executed  by 
the  husband  and  wife  only,  without  the  inter- 
vention of  a  trustee  on  behalf  of  the  wife,  is 
invalid,  and  the  separate  allowance  thus  secured 
is  not  a  sufficient  answer  to  an  action  for  ne- 
cessaries.' The  presumption  (en  a  separation) 
is  against  the  husband's  liability.     Cliffords, 
Latont\sz,%  an  action  for  necessaries  furnished 
to  the  wife,  living  apart  from  her  hnsband,  he 
allowing  her  no  separate  maintenance :  it  was 
held  sufficient  to  exempt  her  husband  from 
her  debts  that  she  had  a  competency  derived 
from  an  annuity  left  her  by  her  father.    Lord 
Tenterden,  in  his  address  to  the  jury  on  the 
husband's  liability,  said,  "  When  a  wife  lives 
with  her  husband,  he  may  generally  be  taken 
to  be  cognizant  of  her  contracts;  but  when 
they  are  living  separate,  it  is  for  the  party 
seeking  to  charge  the  husband  to  make  out 
proof  that  he  is  liable.   If  she  had  no  sufficient 
maintenance,  he  would  be  liable  for  her  debts. 
If  you  think  that  she  was  insufficiently  pro- 
vided for  under  the  circumstances,  you  will 
find  for  the  plamtiff  for  such  part  of  the  de- 
mand as  you  think  relates  to  goods  suitable  to 
the  rank  of  the  husband.    If  she  was  suffi- 
ciently provided  for,  then  for  the  defendant.'* 
And  in  conclusion  he  said,  "  If  a  shopkcener 
will  sdl  goods  to  every  one  who  comes  to  liis 
shop,   without  inq^uinng   into    their  circum- 
stances, he  takes  his  chance  of  getting  paid, 
and  it  lies  on  him  to  make  out  by  full  proof 
his  claim  ag^nst  any  other  person."    ^ain* 
waring  v.  Ledie^  was  also  decided  by  Lord 
Tenterden,  to  the  effect  that  the  wife  living 
apart  from  her  husband,  it  was  for  the  creditor 
tu  shew  that  the  circumstances  of  the  sepaiii- 
tion  were  such  as  to  render  the  husband  still 
liable  for  her  debts.    For,  said  the  learned 
Judge,  **  When  the  wife  is  nor  living  with  her 
husband  there  is  no  presumption  that  she  has 
any  authority  to  bind  him  even  for  necessaries 
suited  to  her  station  in  life." 


b  Lidlow  V.  fFiimoi,  2  Stark.  86. 
c  Thohnpson  v.  Harvey^  4  Burr.  2177. 
d  HfrnbucMe  v.  BanOury,  2  Stark.  177^ 
e  Sckotey  v,  Goodman,  8  Moore,  35(X 
;  ^  Ewers  v.  Hutton,  3  Esp.  iJ55. 
r  1  Moody  &  M.  lOi: 
^  1M.&M.18.  /—  1 
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These,  I  thmk,  are  tlie  caiei  which  wUl 
»hew  the  effect  of  a  separation  accompanied 
with  a  competent  maintenance ;  and  I  do  not 
find  that  in  any  of  those  cases  where  the  hus« 
band  waa  held  not  to  l>e  liable,  that  his  exerop* 
tion  was  effected  by  any  notice  to  the  creditor 
either  that  the  wife  had  a  separate  mainte- 
nance, or  that  if  he  trusted  her  he  woald  do 
so  at  his  own  rusk-^Lord  Tenierdem  seeminif 
to  be  of  opinion,  that  the  creditor  might  by 
due  caution  sufficiently  protect  himself,  for  as 
they  trust  females  without  knowing  or  inqmr- 
ing  whether  thev  are  iole  or  covert,  they  can- 
not he  snpposea  to  give  credit  on  the  pre- 
sumed Kaoiiity  of  the  husband ;  and  it  is  by 
mere  chance  a  tradesman  finds  he  has  trusted 
a  married  woman»  and  can  avail  himself  of  her 
husband's  obligation  to  pay* 

There  is,  however,  one  case  (that  of  Raw^ 
lin*  V.  f^MdyJ^)  which  seems  to  oppose  the 
exemption  of  the  husband  without  notice  to 
the  tradesman,— Lord  Bidoii  there  deciding 
that  a  tradesman  having  had  notice  of  the 
wife's  separate  maintenance,  trasted  her  on 
his  own  nsk,  and  also  holding  that  it  was  for 
the  husband  to  shew  that  such  notice  had  been 
given.  I  am  unable  to  learn  whether  notice 
was  the  ostensible  ground  of  his  non-liability, 
or  what  would  have  been  the  probable  effect 
in  its  absence.  In  the  cases  I  have  cited,  and 
which  are  more  recent  than  this  one»  I  do  not 
find  that  anv  importance  was  attached  to  the 
want  of  notice,  or  that  such  a  proceeding  was 
necessary  to  perfect  the  husband's  exemption. 

O.  M* 


PRIVATE  ACTS, 

PRINTBD     BT    THB    QUBBN'S    PRINTBR,     AND 

WHBRBOP  THB  PRINTED  COPIB8  MAT  BB 

GIVEN  IN  BVIDENCB, 


7  Wm.  4. 


1 

tithes 


.  An  act  for  inclosing  and  exonerating^  from 
es  lands  in  the  parish  of  Cranfield  in  the 
county  of  Bedford. 

2.  An  act  for  inclosing  lands  in  the  several 

Earishes  of  Uanymjrnech,  Llanrhaidr-yn-Moc- 
nant,  Llanarmon-mynvdd-mawr,  Llanarmon- 
dyffryn-Ceiriog,  LlansUin,  and  Uancadwalader 
in  the  county  of  Denbigh. 

3.  An  act  for  inclosing  lands  in  the  town- 
ship of  LoftbonsecnmoCarlton  in  the  parish 
of  Kothwell  in  the  west  riding  of  the  county  of 
York. 

4.  An  act  for  enclosing  lands  in  the  parishes 
of  Winfrith  Newburgh  and  Wool  in  the  county 
of  Dorset. 

5.  An  act  for  enclosing  lands  in  the  manor 
of  Newbold  in  the  parish  of  Chesterfield  in  the 
county  of  Derby. 

6.  An  act  for  inclosing  lands  within  the 
townships  or  divisions  of  Mansergh,  Lnpton^ 
Old  Hutton,  and  Holme  Scales  and  New  Hut- 
ton,  in  the  parishes  of  Kirkby  Lonsdale,  Bur- 

i  3  Esp.  250. 


toiMD.Kcadnl,  and  Klrkby^b-Kendal  in  the 
countT  of  Westmoriand. 

7.  An  act  for  dividing,  allotting,  and  inefo- 
sing  the  open  fields  and  field  landsy  ceosmons, 
and  waste  grounds  in  the  parishes  of  Asbby 
and  Hellington  in  the  countv  of  Norfolk. 

8.  An  act  for  inclosing  lands  in  the  parish 
of  Clapton  in  the  countv  of  Senserset. 

9.  An  act  for  incloaing  lands  in  libe  braor 
or  lordship  and  forest  of  Cl«a  is  the  eouaty 
of  Salop. 

10.  An  act  to  enable  the  minister  of  the 
pariah  of  Banff  in  the  county  of  Banff  a»  feu 
the  glebe  lands  of  the  said  parish. 

11.  An  act  to  enable  John  Angerstcin  £#• 
quire  to  grant  building  and  repairing  leases  of 
lands  and  hereditaments  in  the  parish  of  Grima- 
by  in  the  county  of  Lincoln,  and  in  the  pariah 
of  East  Greenwich  in  the  county  of  Kent ;  and 
to  enable  Amelia,  the  wife  of  the  sud  John  Aa- 
gerstein,  to  grant  similar  leases  of  parts  of  the 
sanae  estates  in  the  said  parish  of  East  Grees^ 
wich. 

12.  An  act  to  enable  David  Rankine  Esquire 
of  Dudhope,  to  feu  certain  portiena  of  the 
lands  and  estate  of  Dudhope  in  the  county  of 
Forfar. 

13.  An  act  to  vest  certam  parts  of  the  en- 
tailed estate  of  Boysack  in  the  county  of  FWfer 
belonging  to  William  Fullarton  Lindsiqr  Car- 
negie Esquire,  in  trustees  to  seU  the  same,  and 
apply  the  price  thereof  in  payment  of  certain 
debts  affecting  the  said  estate,  in  building  a 
mansion  house  for  the  same,  and  in  a  repay- 
ment of  certain  sums  of  money  laid  out  in  im- 
prorinff  the  sud  estate ;  and  to  enable  the  heir 
of  entail  in  possession  of  the  sud  estate  to  feu 
certain  parts  thereof. 

14.  An  act  for  enabling  the  trustees  of  Wi). 
liam  Eliott  Lockhart  deceased,  of  Berth  wick- 
brae,  to  sell  the  lands  of  Old  Melrose  and  part 
of  the  estate  of  Borthwickbrae,  to  pay  the  debts 
affecting  the  same. 

15.  An  act  to  enable  Alexander  Murray  Es- 
quire of  Broughton,  to  borrow  a  certun'sum 
of  money  upon  the  security  of  certain  of  his 
entailed  estates  for  rej^ayroent  to  him  of  a  {hmt- 
tien  of  the  monies  laid  out  by  hin  in  the  im- 
provement of  these  estates. 

16.  An  act  to  alter  and  extend  the  pofwera 
of  an  act  passed  in  the  eleventh  year  of  the 
rei^  of  his  late  Majesty  King  George  IV, 
intituled  *'  An  act  for  empowering  George 
William  Duke  of  Argyll  and  his  trustee  to 
borrow  a  sum  of  money,  and  to  make  it  a 
charge  on  the  state  of  Argyll,  upon  certain 
conditions.'* 

1  Vict. 

17«  An  acttoenableEdwardFWrr  and  others 
to  effect  a  sale  to  Walter  Wilkins  Esquire  of  a 
messuage  and  lands  situate  in  the  parish  of 
Glasbury  in  the  coun^  of  Radnw. 

18.  An  act  for  vesting  a  piece  of  land  in  the 
parish  of  ChildwaU  in  the  county  of  Lancaster, 
belonging  to  Edward  Patton  GcAras  an  infant, 
in  trustees  for  sale,  and  for  investing  the  mo- 
niea  thence  ariung  in  the  purchaae  of  other 
estates  to  be  conveyed  to  theJgafiMtt. 
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19.  An  act  to  ▼«•!  a  part  of  the  eatailed 
estate  of  Dramkilbo  and  otlKis  in  the  counties 
of  Perth  and  Foifsr  in  trustees  in  fee  simple 
for  the  sale  and  to  raise  money  thereon  for 
8atiiiyki|r  die  debts  contracted  for  money  laid 
out  or  to  be  laid  out  in  Uie  improTemcnt  of  the 
9tl4  entailed  estate,  and  in  building  a  mansion 
house  thereon;  and  to  enable  David  Naime 
EsquMy  and  the  heirs  of  entail  succeeding  to 
him,  if  there  be  sneh,  to  grant  feus  of  part  of 
the  said  estate  of  Dramkilbo  and  others. 

2(X>  An  act  for  resting  an  estate  l>e]onging 
to  the  dean  and  chapter  of  the  cathedral  and 
metropolitical  church  of  Saint  Peter  in  York  in 
trusCfleslbr  sale,  and  for  laying  out  the  monies 
arising  lirom  such  sales  in  the  purchase  of 
other  estates,  to  be  settled  to  the  same  uses  i 
subject  noTertheless  to  making  compensation 
to  die  dean  and  chapter  for  the  time  being  for 
certain  fines  payalile  on  renewal  of  the  leases 
of  the  said  first  mentioned  estate ;  and  also  for 
pay  mens  of  certain  debts  due  on  account  of  the 
said  cathedral  church. 

21  •  An  act  to  enable  Richard  Rayley  Esquire 
to  grani  leases  of  the  messuages,  lands,  and 
hereditaments  appointed  or  densed  by  the 
will  of  Richard  lUyley  Esquire,  his  late  father, 
deceased ;  and  for  selling  certain  of  the  said 
messuages,  lands,  and  heriditaments,  and  lay- 
ing out  the  monies  to  be  'produced  by  such 
sales  in  the  purchase  of  other  estates,  to  be 
settled  to  the  same  uses. 

22.  An  act  to  enable  the  tutors  and  curators 
of  Sir  Michael  Robert  Shaw  Stewart,  Baronet, 
to  grant  feu  rights  of  the  estate  of  Greenock 
and  other  lands  in  the  county  of  Renfrew. 

23.  An  act  for  carrying  into  effect  a  con- 
tract entered  into  with  Edward  Riddle  Esquire 
for  the  sale  to  him  of  a  certmn  farm  called 
Broomey  Hall  Farm,  situate  in  the  township 
of  Dalton  in  the  parish  of  Newbura  in  the  coun- 
ty of  Northumberland,  devised  in  strict  set- 
tlement bv  the  will  of  Elizabeth  Archer  Hind, 
spinater,  deceased,  and  for  applying  the  money 
thence  arising  in  die  purchase  of  other  heredi- 
taments in  hen  thereof,  to  be  settled  to  the 
like  uses. 

24.  An  act  to  enable  the  rector  of  the  parish 
of  Wlgan  in  the  county  palatine  of  Lancaster 
to  grant  leases  of  the  mines  and  building  leases, 
subject  to  ground  rents,  of  the  glebe  lands 
belonging  lio  the  said  rectory ;  and  for  other 
purposes. 

25.  An  act  for  confirming  a  lease  granted 
by  the  Most  Noble  Henry  Charles  late  Duke 
of  Beaufort  to  John  Vivian  Esquire,  of  lands 
and  hereditaments  in  the  parish  of  8aint  John 
juxta  Swansea  in  the  county  of  Glamorgan ; 
and  also  a  certain  other  lease  granted  by  the 
said  Henry  Charles  late  Duke  of  Beaufort,  and 
the  most  noble  Henry  Duke  of  Beaufort,  by 
his  then  name  of  Henry  Marquis  of  Worcester, 
to  John  WiUiams  Esquire,  axid  others,  of  lands 
and  hereditaments  in  the  parishes  of  Saint 
John  juxta  Swansea  and  Llangefelach  in  the 
said  connty  of  Glamorgan. 

26.  An  act  for  vesting  the  settled  undivided 
shares  of  the  Right  Honourable  George  Talbot . 
Rice  Lord  Dynevor  in  the  county  of  Glamor* 


gan  in  trustees  for  sale,  and  with  power  to 
make  a  partition  thereof. 

27.  An  act  for  vesting  an  estate  in  the 
parish  of  Steeple  Aston  in  the  county  of  Ox- 
ford, devised  by  the  will  of  John  Marten  Wat- 
son, Gentleman,  deceased,  in  trustees,  for 
carrying  into  effect  a  contract  entered  into  for 
the  sale  thereof,  and  for  laying  out  the  monies 
thence  arising  in  the  purchase  of  other  estates, 
to  be  settled  to  the  same  uses. 

28.  An  act  for  authorizing  trustees  to  sell 
part  of  the  settled  estates  of  the  Right  Honour- 
able Arther  Moyses  William  Lord  Sandys,  in 
the  counties  of  Worcester,  Cambridge,  and 
Bedford,  and  for  laying  out  the  monies  to 
arise  by  such  sale  in  the  purchase  of  other 
estates,  to  be  settled  to  the  same  uses ;  and 
also  for  authorizing  the  same  trustees  to  gront 
leases  for  building  and  manufacturing  pur. 
poses  of  other  part  of  the  said  settled  estates 
in  the  county  of^Worcester. 

29.  An  act  for  effecting  an  exchange  be- 
tween the  warden  and  scholars  clerks  of  Saint 
Mary  College  of  Winchester  near  Winchester 
in  the  county  of  Southampton,  and  the  dean 
of  the  cathedral  church  of  the  Holy  Trinity  of 
Winchester  in  the  said  county,  and  the  chapter 
of  the  same  church,  of  divers  messuages  or 
tenements,  lands,  and  hereditaments. 

30.  An  act  for  confirming  a  partition  ol 
estates  devised  and  bequeathed  by  the  will  of 
Sir  William  East  Baronet,  deceased,  and  other 
property ;  and  for  confirming  a  sale  of  other 
parts  or  the  devised  estates. 

31 .  An  aot  for  extending  the  power  to  grant 
building  leases  contained  in  the  will  of  Handle 
Jackson  Esquire,  deceased;  and  for  other 
purposes. 

iTo  be  continued,] 


SELECTIONS 
FROM  CORRESPONDENCE. 


DISABIL1T1BS  OF  THB  JEWS. 

To  the  Editor  of  the  Legal  ObMerver. 

Sir, 
I  send  you  the  enclosed  extract  from  the 
MS.  Minutes  of  the  Privy  Counsel  of  Henry 
the  Eighth,  because  it  is  curious  to  see  by 
it  how  intolerant  the  laws  then  were  respect- 
ing the  Jews.  I  beg  a  ])lace  for  it  in  your 
columns,  not  so  much  on  its  own  account,  but 
because  it  may  lead  some  of  your  correspon- 
dents to  favor  us  with  some  information  on  a 
subject  not  clearly  understood,  namely,  on 
the  civil  disabilities  of  the  Jews  of  that  period. 

*•  At  Hampton  c^c  the  iii<»«  of 
January,  1545-6. 

"Vppon  a  testimonial  vnder  a  notaries 
svgne  of  Andwerpe  and  the  scale  of  the  same 
T owne,  preeentea  to  the  Counseill  by  Henry 
Alvaros  Portyngall,  supposed  to  be  a  Jewe, 
whereby   it  sppeared   upon  examynacon   of 
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witncs  therein  comprised,  that  he  waa  holden 
and  reputed  in  his  saide  countrey  to  be  of 
Christes  profession  and  no  Jewe.  In  whiche 
bebaulfe  the  Empo"  Embassador  by  his  Secre- 
tarie  made  also  a  sp'iall  assertion  confirming 
the  same,  (It  was  thought  ^ood  the  saide 
Alvaros  should  be  restored  to  suche  goods  and 
money  as  at  this  p'nt  were  in  the  handft  of 
Whitehome  and  Webbe  of  Excestre):  And 
further,  the  said  Webbe  was  sworne  on  a  boke 
that  suche  wrytings  and  bills  of  the  saide 
Alvaros  as  at  his  ^oing  for  that  testymonial  to 
Andwerp  he  delivered  vppe  into  his  hands 
againe  was  doon  w^ut  any*  coyyn  or  collu- 
sion on  his  parte,  not  meaning  thereby  to  de- 
fraude  the  King's  Ma^^  of  his  interest  to  those 
goods  of  Aloaros  in  case  he  had  been  proved  a 
Jewe."  P.  B. 


RETAINER. — DELIVERING  SIGNED  BILL. 

j4.,  B,,  C,f  and  Z>.  sign  a  retainer  to  E,.  to 
the  following  effect,  "  We  the  undersignefl  do 
hereby  retain  Mr.  '  E,'  to  act  for  us  as  our  at- 
torney, i^i^ned  *j4.,  B.,  C,  />.,  creditors  of 
F.*  "  I  wish  one  of  your  correspondents 
would  inform  me  whether  a  signed  bill  should 
be  delivered  to  each  party  before  E,  can  bring 
his  action,  or  whether  the  delivery  to  one  of 
them  will  be  sufficient  to  enable  him  to  sue  the 
whole ;  and  whether  £.  can  sue  any  one  for 
the  whole  amount.  A. 


SUPERIOR  COURTS. 


[Before  the  Four  Judges.] 

QUO  WARRANTO. — CORPORATB  OFFICE. 

fFhen  a  man  had  been  in  the  actual  enjoy* 
ment  of  a  curporate  office  for  above  three 
pears  without  taking  the  usual  oaths  and  sub- 
scribing the  usual  declarations,  but  had 
taken  and  subscribed  them  on  his  first  elec- 
tion to  such  office,  which  happened sia pears 
before,  this  Court  would  not  grant  a  quo 
warranto  to  try  his  title  to  the  office,  and 
thus  affect  his  claim  to  compensation  under 
the  Municipal  Reform  Act. 

Mr,  Stnrkie  moved  for  a  rule  calling  on  Mr. 
C.  Pestell  Harris,  to  shew  cause  why  an  in- 
formation in  the  nature  of  a  9110  warranto 
should  not  be  filed  against  him,  directing  him 
to  shew  by  what  authority  he  claimed  to  exer- 
cise  the  ofBce  of  town  clerk  of  the  borough  of 
Cambridge.  The  objections  to  his  right  to  do 
so  were,  that  he  was  not,  at  the  time  of  elec- 
tion, a  burgess  of  the  borough,  and  that  he 
had  neglected  to  take  the  oaths  of  office  and 
of  allegiance  and  supremacy,  and  that  there 
was  an  informality  in  the  granting  of  the  office. 
The  affidavits  on  which  the  motion  waa  found- 


ed, stated  that  Cambridge  was  a  (ioroii|[rii  and 
corporation  by  prescription,  and  a  onatom  pre* 
vailed  in  the  norough,   that  no  peraoo  was 
eligible  to  the  office  of  mayor,  aldcrraaa,  or 
town  clerk,  unless  he  was  a  burgeaa  or  free- 
man; that  Mr.  Harris  was  not  a  burgeit  m 
freeman,  and  was  not  eligible.    The  afidavits 
then  went  on  to  state  that  the  office  cif  town 
clerk  had  existed  from  a  remote  period,  and 
the  only  charter  of  the  corporation  ia  which 
the  office  of  town  clerk  waa  mentioned,  was 
the  charter  granted  by  Cbariea  II.    The  offi« 
ces  of  mayor  &c.,  were  annual,  but  tlwroaniea 
exercising  them  were  compelled  to  laae  the 
oaths  of  office,  and  of  allegiance,  and 'Ofeiwre* 
macy,  on  every  re-election.    It  appeared  mm 
the  books  of  the  corporation,  thai  the  elfiee  of 
town  clerk  had  been  held  aa  an  office  for  fife, 
up  to  August  1830,  when  the  tenure  of  the 
office  was  changed  by  a  resolution  of  the  cor- 
poration, and  the  office  made  subject  to  an 
annual  election.    At  that  time  a  person  of  the 
name  of  Burnett  was  removed  from  the  office, 
and  Mr.  Harris  was  elected.    His  elerxion 
took  place  on  the  16th  June  1830;  but  it  was 
agreed  and  voted  that  his  year  of  office  should 
expire  in  August  1831.    On  that  election  he 
took  the  regular  oaths  of  office,  and  made  the 
declarations.    On  the  16th  August   1831,  he 
was  again  elected,  and  again  in  August  1832 
and   1833.    It  was  then  determined  that  Uie 
office  should  be  held  quamdiu  se  bene  gesserit, 
and  on  that  re-election  Mr.  Harris  did  not  again 
take  the  oaths  of  office  nor  subscril)e  the  de- 
clarations.   In  that  respect  therefore  the  hold- 
ing of  his  office  was  void.     [Lord  Denman^ 
C.  J. — Does  the  Municipal  Corporation  Re- 
form Act  say  any  thing  whatever  on  this  point 
of  the  question  of  title,  with  regard  to  the  offi- 
cers who  may  be  removed  and  may  claim  com- 
pensation ?]  Yes ;  it  says,  s.  66,  '*  that  every 
officer  of  any  borough  who  shall  be  in  any  office 
of  profit  at  the  time  of  the  passing  of  this  act " 
shall  be  entitled  to  compensation,  if  removed. 
If  he  is  not  in  the  office  legally,  he  cannet  be 
entitled  to  compensation.    Now  he  cannot  be 
legally  in  office  without  taking  the  oatluk    Ret 
V.  Eilis,  9  East,  252,  n.     TAeiinef  v.  'I^ 
Mayor  of  Norwich,^  and  The  King  v.  Swyer,^ 
In  The  King  v.  RttberU,^  wiiere  this  matter  wis 
most  fully  discussed,  the  same  rule  was  odopt- 
ed.    The  defendant  here  cannot  appeal  to  tke 
Annual  Indemnity  Act,  for  that  act  applies 
only  to  those  who  are  otherwise  legally  in  of 
the  office,  and  have  negligently  omitted  to  take 
the  oaths.    The  defendant  here  ia  not  legally 
in  of  the  office.    The  taking  of  the  oath  and 
making  of  the  declarations  now  reqiiired  by 
law,  is  a  matter  of  absolute  necesMty  id  neh  a 
ease.    The  9  O.  4,  c.  17,  s.  4,  declares  that 
''  if  any  person  placed,  elected^  or  dioaen  into 
any  of  the  said  offices  or  jdaces  shall  omit  or 
neglect  to  make  and  snbscribe  the  said  dedarv 


«  2  Lord  Raym.  1244. 
^  10  Barn.  &  Cress.  486. 
c  1  Harr.  &  WoU.  444 ;  3  Ad.  &  Elk  777  5 
3  Nev.  &  Mann.  130.      ^  1 
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tioo  in  manner  abeve  mentioned,  suchi^lacinff. 
elsction^  or  choice  shidU  be  void,  and  it  fhall 
Do«  be  kwful  for  «uch  person  to  do  any  act  in 
the  eucution  of  the  office  or  place  into  which 
ke  cbaU  be  eo  chosen,  elected,  or  placed."  This 
nakes  it.  a  very  hard  case  upon  the  borough, 
for  there  is  not  one  act  done  by  Mr.  Harris  as 
tana  clerk*  that  may  not  be  impeached. 

Lord.Z>raiWfff,  C.  J.-— And  this  would  be  a 
fiery  hatd  case  u{K>n  an  individual  under  an 
scl  whioh  only  contemplates  the  removal  from 
lbs  aefidal  ei^oyaient  of  office,  and  offers  com- 
^iBliioB  for  it.  and  never  dreamt  of  a  man 
htin;9  exchided  from  its  protection  on  an  oh- 
jeeCioB  «f  this  kind.  If  this  objection  could 
novr  prevail,  it  would  be  made  use  of  as  an  an- 
fwrv  to  any  demand  for  compensation. 

Per  Cur.-^Rule  refused.  — 7%!?  King  v. 
iftir«>,  T- T.  1837.    K.  B.F.J. 


VARIANCE. — COSTS. 

j4  cnne  went  to  trial  on  an  imperfect  record. 
The  evidence  applied  to  a  state  of  things 
not  correctly  stated  in  the  declaration,  1  he 
Judge  refused  to  amend  the  declaration^ 
but  under  3  4*4  fF,  4.  c,  42,  *.  24,  left  the 
question  raised  by  the  evidence  to  the  jury, 
and  indorsed  their  special  finding  on  the 
record.  Judgment  teas  aftericards  entered 
on  this  finding  for  th^  plaintiff.  There 
trng  a  finding  for  (he  defendant  on  a  plea 
of  not  guilty.  Held,  that  the  deftrndnnl 
tras  entitled  to  the  costs  of  (he  iasue  raised 
by  that  plfa,  though  the  special  finding  in 
substance  emhraved  it ;  and  the  defendant's 
costs  on  that  issue  were  directed  to  be  de- 
ducted from  the  costs  on  the  other  side. 

This  was  an  action  on  the  case  for  an  escape. 
The  defendant  pleaded,  first,  not  guilty ;  and, 
seci^Rdlv,  that  he  did  not  arrest  the  party  named 
in  the  aedaration.  At  the  trial  of  the  cause 
before  Mr.  Baron  ^Iderson,  at  the  Gloucester 
Summer  Assizes  in  1834,  an  application  was 
oitde  to  the  learned  Judge,  under  the  23d  sec- 
tioQ  of  the  3  &  4  W.  4,  c.  42,  to  amend  the 
declaration,  in  accordance  with  the  evidence, 
ivhich  had  shewn  an  omission  to  arrest.  The 
learned  Judge,  however,  refused  to  make  the 
required  amendment,  aud  left  the  case  to  the 
JU17,  on  the  question  whether  a  negligent  omis- 
sion to  mrice  the  arrest  had  been  proved. 
The  jury  found  for  the  defendant  on  the  is- 
sue of  not  guilty,  and  specially  for  the  plain- 
tiff on  this  point  of  the  omission  to  arrest, 
with  3(V.  damages.  That  special  finding  was 
indorsed  on  the  record.  An  application  was 
then  made  to  the  Court,  under  the  24th  sec- 
tion of  the  statute,  to  give  judgment  on  this 
iioding  according  to  the  very  right  and  justice 
of  the  case ;  and  after  argument,  the  Court 
made  the  rule  for  so  entering  the  verdict  ab- 
solute.*   The  Master  had  sdlowed  full  costs 


»  Guest  V.  Elwes,  1  Harr.  &  Woll.  34 ;  6 
Nev.  &  Man. 


to  the  plaintiff,  as  upon  a  verdict  given  entirely 
for  him.  A  rule  had  since  been  obtained,  call- 
ing on  the  plaintiff  to  shew  cause  why  the 
Mai^tcr  should  not  review  his  taxation. 

Mr.  R.  y,  Richards  shewed  cause.  The 
taxation  by  the  Master  is  right.  There  was 
no  issue  found  here  for  the  defendant  to  bring 
him  within  the  74th  rule.  By  the  24th  section 
of  the  statute  3  &  4  W.  4,  c.  4'.\  the  Court,  in 
cases  of  variance,  is  to  be  at  liberty,  if  of  opi^ 
nion  "  that  the  variance  is  immaterial  to  the 
merits  of  the  case,  and  the  misstatement  sudi 
as  could  not  have  prejudiced  the  opposite  partv, 
to  give  judgment  according  to  the  very  right 
and  justice  of  the  case."  This  Court  declared, 
after  full  time  taken  to  consider  the  question, 
that  the  variance  here  was  imuiaterial,  and  that 
the  opposite  parly  had  not  been  prejudiced. 
The  whole  issue  here,  was  in  fact,  found  in 
favour  of  the  plaintiff,  and  the  judgment  was 
entered  for  him.  It  is  impossible,  therefore, 
that  the  defendant  can  have  any  claim  to  costs. 
I'he  finding  that  the  defendant  had  negligently 
omitted  tu  arrest,  is  the  same  as  a  general  ver- 
dict in  favour  of  the  plaintiff. 

Sir  IV,  Follett  and  Mr.  H^,  J,  jllexander,  in 
support  of  the  rule.  If  the  plaintiff  here  is  to 
have,  without  deduction,  all  the  costs,  a  conse- 
quence will  follow  from  this  action  such  as  the 
legislature  never  contemplated.  The  issue 
that  there  had  been  no  escape,  tvas  dbtinctly 
found  for  the  defendants.  [Mr.  Justice  Pat' 
teson, — But  accompanied  with  the  special  find- 
ing that  there  had  been  a  negligent  omission 
to  arrest.  Suppose  that  this  had  been  an  ac- 
tion of  assumpsit  on  a  special  contract,  and 
that  there  had  been  a  variance  of  this  sort  be- 
tween the  declaration  and  the  proof,  and  the 
Judge  had  not  thought  fit  to  acceed  to  an 
application  to  ainena,  but  had  acted  on  the 
24  th  section  as  he  did  here,  and  left  a  spe- 
cial question  to  the  jury,  and  had  indorsed 
their  finding  on  that  question  upon  the  re- 
cord; the  finding  on  the  non  assumpsit  being 
in  favour  of  the  defendant;  what  would 
have  been  the  consequence?  Mr.  Justice  Lit- 
tledale. — ^The  Court  would  give  Judgment  on 
the  merits  of  the  case,  and  that  would  be 
on  the  damages,  and  the  damages  would 
carry  costs.]  Not  exactly  so.  The  jury  must 
find  something  for  the  costs.  The  jury  would 
find  40#.,  and  the  Court  would  direct  the 
costs  de  incremento ;  but  here  the  Master  has 
taxed  as  upon  that  finding,  though  there  was 
none  of  the  sort.  In  a  finding  of  this  kind,  tlie 
jury  has  not  the  power  to  find  the  costs,  and  if 
so,  the  Court  has  not  the  power  to  award 
them,  the  only  entry  on  the  postea  being  "  And 
the  Court  says,  therefore,  that  the  plaintiff 
ought  to  have  judgment  to  recover  his  said 
damafres."  Two  reports  of  the  former  motion 
in  this  case  have  already  appeared.  In  the 
first,  a  doubt  is  expressed  whether  the  Court 
has  power  to  impose  terms,  but  nothing  is  said 
of  the  costs.  In  the  other,  these  words  are 
added  to  the  judgment,  '^and  costs  will  follow 
as  a  matter  of  course."  Can  it  be  sud  that 
the  defendant  is  not  entitled  to  have  any  costs 
at  all?   Suppose  there  had  been^other count 
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ia  the  declaration,  and  the  defendant  had 
pleaded  tbe:se  two  pleas,  the  plaintiff  would 
have  had  a  verdict  on  one,  but  the  plaintiff 
wouhl  have  been  entitled  on  the  other.  Ac- 
cording to  the  present  arj^ument,  the  defen- 
dant will  be  in  a  worse  situation  than  if  the 
plaintiff  had  made  his  declaration  complete, — 
a  result  that  will  be  a  premium  to  plaintiffs  to 
mislead  defendants  by  imperfect  declarations. 
The  verdict  here  was  in  substance  for  the  de- 
fendant npon  this  record,  as  it  stood  at  the 
trial.  The  declaration  charged  an  escape, — 
the  plea  denied  it,  and  the  finding  was,  that 
there  had  been  no  escape.  [Mr.  Justice 
Pttiieiftn, — ^The  whole  must  be  taken  together. 
The  special  finding- is  as  much  part  of  the  ver- 
dict as  the  otherj  But  the  record  was  not 
amended  so  as  to  justify  that  finding.  [Mr. 
Justice  Patteton. — ^There  is  a  case  in  the  Ex- 
chequer where  such  an  amendment  was  made, 
but  It  was  not  pointed  out  to  the  Court  there, 
that  the  words  of  the  statute  did  not  authorize 
such  9n  amendment.]  In  Doe  d.  Smithy  and 
Pnyne  v.  Webber^  two  titles  were  in  question, 
those  of  S,  and  P.  The  plaintiff  offered  no 
evidence  as  to  P.'s  title,  and  that  was  the  only 
one  which  the  defendant  had  prepared  himseff 
to  meet ;  but  at  the  trial  he  attempted  to  use 
It  as  applicable  to  the  title  of  S,  It  was  re- 
jected as  inadmissible  for  that  purpose.  The 
▼erdict  was  for  the  plaintiff  on  the  demise  of 
<9.,  and  for  the  defendant  on  that  of  P.  The 
master  allowed  the  defendant  his  costs  of  the 
above  evidence,  and  the  Court  held  that  it  Is 
necessary  under  the  words  of  the  74th  rulci 
that  the  costs  bhould  be  exclusively  confined 
to  the  issue  found  for  the  defendant.  It  is 
questionable  whether  the  jury  had  any  right 
to  find  a  verdict  for  damages  at  all.  The  jury 
had  only  power  to  find  the  facts  according  to 
the  very  right  and  justice  of  the  case.  [Mr. 
Justice  Litiledale. — If  the  pottea  is  not  in- 
dorsed in  the  proper  way  to  carry  costs,  the 
right  course  would  be  to  move  the  Court  to 
amend  the  pottea,  so  as  to  carry  the  costs.] 
The  jury  did  not  find  costs,  and  the  plaintiff 
is  therefore  entitled  to  none.  In  Haynes  v. 
Gupt^  where  the  entry  was  for  20f.  costs  de 
ineremento,  but  no  entry  of  the  finding  of  the 
jury  for  2d.  costs  had  been  made,  the  entry 
was  held  bad  upon  error.  There  is  no  prece* 
dent  whatever  of  a  poatea  without  a  finding  of 
costs  by  the  jury.<i 

The  Court  took  time  to  consider. 

Lord  Denman,  C.  J.,  afterwards  delivered 
judgment.  We  have  considered  this  case. 
The  Judge  who  tried  it  permitted  the  party 
here  to  prove  a  different  thing  from  what  he 


b  1  Har.  &  Woll.  10;  2  Ad.  &  EU.  448. 

cYelv.  107. 

^  But  see  Bate  v.  HodgeUt,  1  Bing,  183, 
where  it  was  held  that  if  the  jury  omit  to  find 
costs,  the  Court  may,  where  the  plaintiff  is  en- 
titled to  them,  make  such  an  entry  on  the 
p^itea  as  is  ufual  to  authorize  the  allowance  of 
costs. 


had  stated  in  his  declaration.  The  jury  made 
a  special  finding  on  that  proof,  and  that  finding 
was  indorsed  on  the  record.  We  afterward 
entered  judgment  for  the  plaintiff  en  tkii 
special  finding,  according  to  the  very  right  and 
justice  of  the  case^  being  of  opinion  that  the 
course  pursued  by  the  plaintiff  had  not  preju- 
diced the  defeiidant.  Besidea  this  special 
finding,  there  was  a  findkig  on  the  plea  of  not 
guilty  for  the  defendant.  We  think  that  the 
defendant  is  entitled  to  the  costs  of  the  trial 
on  the  issue  on  which  he  succeeded,  and  that 
the  plaintiff  is  in  like  manner  entitled  to  the 
costs  of  the  issue  on  which  the  verdict  was 
entered  for  him,  and  tliat  the  costs  of  arguing 
the  case  should  be  borne  by  each  party. 

Rule  accordingly.— Gfiw#/  r.  Elwei,  T.  T. 
1837.— K.  B.  F.  J. 


CBRTIORAni. — POOR  LAW  CO MMISSf OVERS. 

The  Court  mil  not  inquire  into  the  discretion 
which  may  or  matt  not  be  shewn  by  the 
Poor  Law  Commissioners  in  the  doing  of 
any  act  which  the  Poor  Law  Amendment 
Act  clearly  gives  them  authority  to  do. 

Sir  F.  PoUoch  applied  for  a  rule  to  shew 
cause  why  a  certiorari  should  not  issue  to 
remove  into  this  Court,  for  the  purpose  of 
(quashing  an  order  of  the  Poor  Law  Commis- 
sioners, by  which  they  had  directed  the  pur- 
chase of  a  piece  of  ground  for  the  purpose  of 
building  a  new  workhouse  in  the  parish  of 
Woolhurst.  The  affidavits  on  which  he  ap- 
plied, stated  that  there  was  already  a  spacious 
workhouse  in  the  parish,  and  Uiat  the  de- 
ponents believed  that  it  might  be  altered  so  as 
to  suit  any  purpose  now  required;  that  such 
alteration  might  be  effected  at  comparatively 
trifling  expeiise,  and  that  the  purchase  of  knd 
and  the  erection  of  a  new  worxhouse  must  en- 
tail a  very  considerable  expense  on  the  parish. 
He  was  bound  to  admit  that  this  order  did  not 
exceed  the  authority  which  the  commbsionen 
appeared  on  the  face  of  the  statute  to  possess 
in  such  matters ;  but  he  contended,  that  in  a 
case  like  the  present,  where  he  brought  before 
the  Court  statements  on  affidavits  shewing  the 
improvidence  of  the  order,  the  Court  vroM 
quash  it. 

Lord  Denman,  C.  J. — ^We  are  all  clearly  of 
opinion  that,  if  the  commissioners  have  1^  the 
statute  the  power  to  do  a  certun  act,  this 
Court  cannot  enter  into  the  question  of  the 
discretion  which  they  may  or  may  not  have 
shewn  in  exercising  that  power. 

Rule  refused.— 7%^  idng  v.  Tike  Poor  Le» 
Commissioners,  T.  T.  1837.    K.B.  F.  J. 
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AIng'if  MmO^  9tEtUu  Cflurt. 

COVENANT. — ^AS8I6NKB  Of  LBA8B. — PARTICU- 
LABS. 

The  Cmtrt  will  not,  in  an  aeiion  o/eaeenant 
J&r  non  repair  anil  non-payment  qf  rent, 
compel  the  plaintiff,  $tho  is  assirnee  of  the 
lease,  to  give  particulars  with  sums  and 
dates. 

Haffgins  bad  obtained  a  rale  nisi,  calling^  on 
tbc  piaintiflT  to  sbew  cause  why  he  should  not 
give  further  and  better  particulars,  with  sums 
and  dates.  It  was  an  action  of  debt,  brought 
by  the  assiifnee  of  a  lease  against  the  tenant, 
for  breach  of  a  covenant  in  non-repair  and 
non-payment  of  rent.  In  the  particulars  which 
had  already  been  given,  the  causes  of  action 
were  stated  generally,  but  sums  and  dates 
were  omitted. 

R.  F,  Richards  shewed  cause,  and  pointed 
out  thai  there  was  nothing  in  the  affidavits  to 
shew  how  long  the  tenant  had  been  In  posses- 
sion of  the  premises,  and  no  power  existed  for 
the  landlord  to  enter  and  examine  the  pre- 
mises. He  urged  that  the  plaintiflF,  therefore, 
could  hardly  be  expected  to  give  more  ftiU 
particulars  than  he  had  alredy  given  of  his 

rand  of  action.  The  defendant  must  himself 
perfectly  aware  of  the  extent  of  repair  re- 
ouired,  and  of  the  amount  of  rent  unpaid,  and 
tar  better  so  than  the  plaintiff,  who  was  only 
the  assignee  of  the  lease,  the  defendant  having 
been  in  possession  of  the  premises  long  before 
the  assignment  took  place.  The  case  was 
different  from  one  where  a  forfeiture  v^as 
sought  to  be  enforced,  in  consequence  of  the 
non-performance  of  a  contract. 

Hoggins,  in  support  of  the  rule,  pointed  out 
the  case  of  Doe  d.  Birch  v.  Phillips,  6  T.  R. 
597,  which  was  an  action  for  a  forfeiture  of  a 
lease,  and  the  defendant  applied  to  the  Court 
to  compel  the  lessor  of  the  plaintiff  to  give 
particulars  of  the  covenants,  breaches,  and 
times  &c.,  on  Which  he  intended  to  insist  that 
the  defendant  had  forfeited  the  lease,  and  that 
be  should  not  be  permitted  to  give  evidence  on 
the  trial  of  any  thing  not  contained  in  the  par- 
ticulars. The  Court  considered  the  applica- 
tion to  be  reasonable,  and  granted  it  in  its 
terms. 

i^oleridge,  J.,  thought  that  the  cases  were  dis- 
tingnisfaAble. — Nothing  was  more  distinct  than 
the  case  in  which  a  landlord  sought  to  take 
advantage  of  a  forfeitare  against  ms  tenant, 
and  that  in  which  he  sued  merely  for  a  breach 
of  covenant.  The  plaintiff  in  this  particular 
application,  did  not  seem  to  know  more  than 
the  defendant;  and  it  could  not  be  supposed 
therefore  that  any  better  particnlars  could  be 
given  by  him.  If  it  should  be  said,  that  the 
plainliff  might  suggest  breaches,  instead  of 
assigning  them,  and  thus  the  defendant  might 


be  put  in  a  situation  of  difficulty,  he  might  go 
before  a  Judge,  who  wonid  do  what  was  just. 
The  rule  must  be  discharged. 

Rule  discharged.— .Sic^i9/<T  v.  Hitchooch,  T. 
T.1837.    K.B.P.C. 


mSCHARGB  OF  DEFENDANT  OUT  OF  CUSTODT. 

The  Court  will  not  grant  a  rule  for  the  die- 
charge  of  a  defendant  out  ef  eusStsdp^  an 
the  ground  of  the  capias  being  directed  4o 
*'  The  Comtahle  of  the  CasHe  of  De/eer,** 
instead  of  *'  The  Conssahle  of  Daeer 
Castle,"  which  is  the  form  prescribed  Sythe 
schedule  of  the  Uniformity  af  Process  Act. 

Thomas  applied  for  a  rule  nisi  for  the  dis- 
charge of  the  defendant  out  of  custody,  on  the 
ground  of  a  defect  in  the  writ  of  capias,  by  an- 
thority  of  which  he  had  been  arrested.  It  was 
directed  to  "  The  Constable  of  the  Castle  of 
Dover,"  while  the  schedule  to  the  Uniformity 
of  Process  Act,  gave  the  form  as  "  To  the 
Constable  of  Dover  Castle."  It  was  submitted 
that  the  forms  given  by  the  statutes  must 
always  be  strictly  followed. 
^  Coleridge,  J.,  was  of  opinion  that  the  objec- 
tion to  the  writ  was  not  such  as  would  autho- 
rize the  discharge  of  the  defendant. 

Rule  refused.— fVanift  v.  James,  T.  T.  1837. 
K.  B.  P.  C. 


W0008  AND  F0RB8T8. — POOR   RATBS.— MAN- 
DAMUS. 

There  is  no  ground  fbr  an  application  for  a 

mandamus  against  the  Commissioners  of 

Woods  and  Forests  for  the  non-payment  of 

poor  rates ^  in  respect  of  lands  held  by  them 

for  the  Crown, 

Sir  W,  Follett  moved  for  a  rule  nisi  for  a 
writ  of  mandamut  agunst  his  Majesty's  Com- 
missioners of  Woods  and  Forests,  ordering 
them  to  pay  a  poor  rate,  in  respect  of  lands 
held  by  them  in  the  county  of  Surrey.  The 
local  act,  with  respect  to  the  collection  of  poor 
rates  in  the  parish,  in  which  the  land  was  si- 
tuated, limited  the  power  to  distrain  to  persons 
resident  within  the  county.  Application  had 
not  been  made  to  the  Commissioners. 

Coleridge,  J.,  observed,  that  the  lands,  if  in 
possession  of  the  King,  were  not  rateable ; 
and  if  they  were  in  the  possession  of  private 
individuals,  a  distress  warrant  might  oe  ob- 
tained. If  they  were  held  by  a  tenant  under 
the  Crown,  they  would  be  liable ;  but  as  they 
were  held  for  the  King  only  bv  the  Commis- 
sioners, there  was  no  ground  for  the  applica* 
tion. 

Ri^  refused. ,  T.  T.  1837.    K.  B. 

P.C. 
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MISCELLANEA. 


ROMAN  LAWYERS. 


"  Law  assumed  the  form  of  a  science  dur- 
ing  the  latter  ^es  of  the  republic ;  and  juris- 

Srudence,  like  (khitosophy,  was  at  length  sub- 
tvided  into  sects.  The  chief  splendour  of  the 
Roman  lawyers  is  to  be  traced  from  the  reig'u 
of  Augustus  to  that  of  Alexander  Severus ;  and 
the  last  name  of  greaX  celehritv  is  that  of 
Herennius  Modestinus.  With  this  pupil  of 
Ulpian,  the  oracles  of  the  civilians  became 
mute:  the  succeeding  lawyers  are  only  known 
as  compilers  or  expounders ;  and  althongh  the 
law  was  long  afterwards  taught  at  Rome,  Con- 
stantinople/ and  Berytus,  we  cannot  in  those 
declining  annals  discover  any  vestiges  of  an- 
cient genius.  The  reign  of  Constantine  was 
not  conspicuous  for  legal  science;  and  by 
fixing  the  seat  of  empire  at  Byzantium,  he 
diminished  all  the  chances  or  probabilities  of 
improvement.  To  the  great  body  of  those 
who  inhabited  tlie  new  metropolis,  the  lan- 
gittge  of  the  law  was  a  foreign  language ;  nor 
was  this  the  only  circumstance  unfavourable  to 
the  cultivation  and  progress  of  jurisprudence. 

"  It  is  well  known  that  the  decisions  of  cer- 
tain lawyers  obtained  the  force  of  law.  In  a 
rescript  of  Constantiue,  dated  in  the  year  327» 
we  find  the  highest  authority  ascribed  to  the 
opinions  of  Julius  Paulus;  who  flourished  at 
the  close  of  the  second  and  the  commencement 
oC  the  third  century.  After  an  interval  of 
nearly  one  hundred  years,  appeared  another 
imperial  constitution,  intended  to  regulate  the 
number  and  weight  of  legal  opinions.  In  the 
judges  themselves  very  little  confidence  seems 
to  be  reposed,  nor  is  it  difficult  to  imagine 
that' their  general  merits  are  not  undervalued  : 
they  are  bound  to  decide  points  of  law,  accord- 
ing to  the  number  of  accredited  opinions; 
when  the  numbers  are  equal,  and  the  oecisions 
of  Papinian  can  be  produced  on  one  side  of  a 
question,  his  authority  must  be  allowed  to  pre- 
ponderate, '  qui,  ut  singulos  vincit,  ita  cedit 
duobus  ;*  and  it  is  only  in  the  case  of  a  per- 
feet  equilibrium  of  legal  opinions,  that  they  are 
left  to  the  full  exercise  of  their  own  discri- 
mination. This  arrangement  is  so  entirely 
mechanical,  that  it  is  manifestly  adapted  to  the 
lowest  standard  of  attainment  in  those  en- 
trusted with  the  administration  of  the  law. 

*'  Of  the  writings  of  the  ancient  lawyers,  in- 
numerable fragments  are  incorporated  in  the 
Pandects,  and  varioiia  others  have  been  col- 
lected by  Schulting.  The  recent  discovery  of 
several  reliques  of  the  Roman  law  hat  given  a 
freiih  impulse  to  the  contioeAtalciviliaQS.  New 
portions  of  the  Thendosian  Code  have  been 
Drought  to  light  by  Clossius  and  Peyron.  To 
the  Vatican  Fragments,  published  by  Angelo 
Mai,  we  can  only  make  a  transient  allusion ; 
but  the  recorery  of  the  long  lost  Institutions 
of  Cms  is  too  remarkable  an  event  to  be  no- 
ticed  in  the  same  manner.  An  unsatisfactory 
abridgment  of  these  Institaciona  had  long  been 


known ;  but  the  genuine  text  of  Cains  was  not 
discovered  till  the  year  IS  16.  In  the  library 
of  the  Chapter  of  Verona,  the  celebrated  Nie- 
bnhr,  author  of  the  Roman  History,  found  a 
juridical  manuscript  of  great  antiquity;  and 
when  a  short  extract  waa^gCpm municated  to 
Savtgay,  he  easily  amr4iffu  that  it  formed  a 
portion  of  the  oKgiaai  ^vonr  of  this  ancient 
lawyer,  who  flourished  about  the  age  of  Anto- 
ninus. In  the  course  of  the  following  year, 
the  Royal  Academy  of  Berlin  despatched  to 
Verona  two  distinguished  members  of  the  uni- 
versity. Professor  Goschein,  a  civilian,  and 
Professor  Bekker,  a  philologer,  entrasted  with 
the  important  commission  of  executing  a  tran- 
script of  the  manuscript ;  and  in  the  oerfono- 
ance  of  this  very  formidable  task,  thev  were 
greatlv  aided  by  the  spontaneous  and  inde- 
fatigable services  of  Dr.  Bethmann  UoIIweg, 
who  is  now  a  professor  of  law  at  Bona*  The 
manuscript  is  a  codex  rescriptus,  and  to  a  con- 
siderable extent  bis  re$vrtpfu$ ;  nor  is  it  easy 
to  conceive  the  difficnlty  of  deciphering  an 
ancient  relique  in  this  condition.  Withont  the 
aid  of  a  chemical  process,  it  would  have  been 
impossible  to  succeed  in  the  attempt  to  read 
what  had  thus  been  written  and  erased.  Ac- 
cording to  the  opinion  of  Kopp,  the  learned 
author  of  the  Pateographia  Critica,  who  is 
allowed  to  possess  great  knowledge  of  sacicac 
monuments,  the  manuscript  must  bape  beea 
written  before  Justinian's  reformation  of  thn 
law." — FYom  Dr,  Irving*$  Introduction  to  iU 
Study  of  the  Civit  Law,  p.  23—7. 


THE  EDITOR'S  LETTER  BOX. 


We  have  now  reprinted  several  numbers,  and 
complete  Sets  of  the  Legal  Observer  may  be 
obtained  of  the  Publisher,  and  Subscribers  de- 
siring to  have  any  separate  numbers  to  com- 
plete their  Volumes  will  be  supplied  with  lliem 
on  the  usual  tenns  for  a  short  time  to  come. 
The  first  Ten  Volumes  with  a  General  Index 
may  be  had  for  5/. 

As  we  are  in  all  matters  desirous  of  coosult- 
ing  the  wishes  of  our  readers,  we  are  glad  to 
And  that  the  early  and  full  statement  of  the 
effect  of  the  New  Statutes  has  met  with  gca^ 
ral  approbation.  It  is  satisfactory  also  to  know 
that  the  change  adopted  as  to  Queries  and  An- 
swers is  likewise  approved. 

In  the  Monthly  Record  for  Oetoberweliope 
to  include  not  only  a  Digested  Index  of  sdl  the 
cases  reported  in  the  present  Volume,  bot  the 
Title  Page  and  Genertu  Index,  and  thus  com* 
plete  the  Volume  before  Michaelmas  Term. 

Information  or  auggesdous  for  tho  next 
year's  Leg'ol  Almanac,  Rw^mbramoer  and 
Diary,  should  be  sent  soon,  addressed  to  the 
Editor  at  the  Publishers. 

The  grievance  of  the  Expense  of  •'  Private 
Seals"  in  Chancery,  during  the  Vacntiott, 
shall  be  noticed  next  week. 


Digitized  by 


Google 


Vbt  ftegal  0i»wv\ttv^ 


SATURDAY,  SEPTEMBER  23,  1837. 


"  Qaod  mayls  ad  nm 

Peitinet,  et  nescire  malom  est,  agftiimus. 


HoftilT. 


PRACTICE  IN  EQUITY  AS  TO 
ADVANCING  CAUSES. 


SoMV  conflict  in  opinion  has  lately  arisen 
in  the  Courts  of  Equity  as  to  advancing  a 
caase  out  of  its  order  as  a  short  cause. 
The  Vice  Chancellor  has  held  in  the  foUow- 
iDg  case^  that  if  any  of  the  defendants  re- 
fuse to  consent  to  its  being  so  advanced, 
it  cannot  be  done.  The  case  was  first 
reported  by  our  own  reporter;*  and  as  we 
consider  the  subject  of  much  importance, 
ve  shall  add  the  further  report  of  Mr. 
Simons. 

One  of  the  defendants  having  refused  to 
allow  this  cause  to  be  heard  as  a  short 
cause, 

Mr.  Oirdlestone,  for  the  plaintiff,  now 
moved  that  it  might  be  set  down  to  be 
heard  on  the  next  day  appointed  for  hear- 
ing short  causes,  or  that  he  might  be  at 
liberty  to  give  a  notice  of  motion  calling 
on  the  defendant  to  shew  cause  why  the 
caose  should  not  be  so  set  down.  He  cited 
Mountford  v.  Cooper,  1  Keen,  464. 

The  Vice  Chancellor  said,  that  he  could 
not  order  a  cause  to  be  heard  as  a  short 
cause,  without  hearing  a  previous  discus- 
sion as  to  whether  the  cause  was  proper  to 
be  80  heard,  which  would  be  attended  with 
great  inconvenience,  as  it  would  involve  a 
discussion  of  the  question  in  the  cause.^ 

In  die  case  referred  to,  which  we  have 
also  given.*  on  a  similar  motion  the  Master 
of  the  Rolls  inquired  whether  the  counsel 
for  the  plaintiff  was  ready  to  certify  that 
the  cause  was  a  proper  cause  to  be  heard  as 
a  short  canse ;  and  a  reply  being  given  in 
the  afirmative,  his  Lordship  directed  that 

«  j4nti,  p.  259. 

^  Ker  V.  Cusac,  7  Sim.  520. 

c  Ant^,  p.  107. 

VOL.  XIV.— KO.  420. 


upon  such  certificate  being  made  the  cause 
should  be  set  down  for  the  next  day  of 
short  causes. 

The  practice  introduced  in  this  case, 
which  is  certainly  contrary  to  the  long  esta- 
bliehed  usage  of  the  profession,  (altiboogh, 
in  our  opinion,  calculated  in  many  instances 
materially  to  assist  the  administration  of 
equity,)  was  followed  by  the  same  learned 
Judge  in  the  case  of  Hutchinson  v.  Stevens, 
which  was  reported  first  in  this  work  ;^  and 
that  our  readers  may  have  all  the  materiaiii 
for  coming  to  a  correct  conclusion  on  the 
point,  (which  is  much  agitated  at  present 
in  the  profession,)  we  now  add  the  report 
by  Messrs.  Mylne  &  Craig.  It  will  be  seen 
that  the  result  of  the  cases  seems  to  be  at 
present,  that  the  practice  on  this  matter  in 
the  Master  of  the  Rolls'  Court  is  directly 
opposed  to  that  of  the  Vice  Chancellor, 
that  the  Lord  Chancellor  is  inclined  to  the 
former,  and  at  any  rate  declines  to  inter- 
fere. Under  these  circumstances  the  point 
should  be  heard  before  the  three  Judges, 
and  a  fixed  rule  laid  down. 

The  plaintiff  having  set  down  this  cause 
for  further  directions  at  the  Rolls,  the  de- 
fendant applied,  upon  notice,  to  the  Master 
of  the  Rolls,  for  im  order  that  the  cause 
might  be  advanced  to  be  heard,  upon  fur- 
ther directions,  as  a  short  cause.  The  de- 
fendant also  furnished  the  plaintiff  with 
minutes  of  the  order  proposed  to  be  made 
on  further  durections. 

When  the  application  was  made  in  the 
RoUs'  Court,  the  plaintiff's  counsel  opposed 
it :  but  being  asked  by  the  Master  of  the 
Rolls  whether  he  could  state  that  the  cause 
was  not  proper  to  be  heard  as  a  short  cause, 
he  admitted  that  he  was  not  pr^Mred  to  say 
so.    No  £act8  were  stated,  upon  affidavit, 

d^tt/^,p.259. 
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to  shew  that  it  would  be  improper  that  the 
cau8#  yfaonld  be,  be^rd  at  a  short  cause,  nor 
was  any  objection  stated  at  the  bar  to  the 
minutes  proposed  by  the  defendant.  Under 
these  circumstances,  the  Master  of  the  Rolls 
•made  an.  order  dir^olanff  iktit  Cfae  cawse 
should  be  advAoedto  ^  lieferfti  xtpoh  fcr- 
ther  directions,  as  a  short  cause.  1  Keen, 
658. 

Mr.  Wright  now  moved  that  t^e  Master  < 
of  the  Rolls'  order  might  be  discharged, 
and  he  urged  that  it  was  unprecedented. 
See  Mottntfordy,  Cooper,  1  Keen,  464 ;  snd 
Ker  V.  Cusac,  7  Sim.  520. 

The  Lord  ChanceUnr  (without  calling  on 

Mr.  Rogers,  who  appeared  to  oppose  the 

motion).—!  doubt  ^ery  much  whether  I 

tmgttt  in  axrf  ease  to  inteifere  with  tiie 

orSct  iit  whiefa  a  Judge  of  another  braiK^ 

of  the  Court  thitiks  fit  to  take  4iie  oauses  in 

his  paper;    The  Master  of  the  EoHs  has  an 

cidginid  jurisditlion,  and  has  a  paper  of  his 

cwn.     llie  present  case  is  one  in  Which  it 

iiras  tispresented  hy  the  defendant  to  the 

Master  of  the  Rolls,  that  there  was  notiikig 

to  be  done,  and  that  fhe  decree,  on  further 

<directi6n8,  woiild  be  quite  of  course ;  and 

the  plaiTTtiff  being  caUed  upon  by  a  ciotioe 

of  motion  to  object  to  the  cause  being  ad- 

vaiiced,  no  reason  was  staled  on  affidavit 

why  it  should  not  be  so  advanced,  and  no 

Oli^^tion  was  stated  at  the  bar  to  the  md- 

nutes  proposed  by  the  defendant.     Under 

tiiese  oircttmstances,  it  would  be  very  strange 

to  say  tfaatihe  plaintiff  has  such  a  vested 

interest  4n  the  unavoidable  delays  of  the 

Court,  that  he  is  entitled  to  prevent  the 

cause  coming  on,  tiU  all  the  causes  \ehich 

have  been  set  down  before  it  (and  which 

iinay  be  long  litigated  cases)  shall  have  been 

iiispoeed  of.     The  only  real  question  would 

be,  whether  it  was  fair  to  the  other  suitors 

of  the  Oourt  to  take  this  eause  out  of  its 

turn.    The  plaintiffs  are  bound  to  be  ready 

when  the  cause  is  in  a  proper  state  to  be 

theard,  and  it  is  only  an  accident,  arising 

from  the  state  of  the  other  causes,  that  it 

•does  not  cotte  on  immediately.    I  have 

«ever  faeianl  it^doubted  that  the  Court  will 

'oxeftifte  its  jntMiotSon  as  to  the  time  when 

it  win  hear  a  cause  which  is  in  a  state  to  be 

'heard,  the  subpoenas  to  hear  judgment  be- 

'iug  retu,mable.     I  see  no  ground  for  my 

4ntedecence  in  this  case,  and  I  very  much 

^QUbt,  whether  I  oould  'interfere^  even  if  I 

J^ought'tbat  «he  Master  of  the  Rdls  had 

iMrt'C^^ttnsed  a  tound  dtsei^ion  in  the  pre- 

Wctit1ii«t«iA<ie/    Stteh  anittterferenfee would" 

be  very  inconvenient,  and  I  think  it  ex- 

'  .tremcly  doubtful  whether  it  would  not  be 


inconsistent  with  the  act  of  parUaoMOt, 
which  gives  the  Master  of  the  Roik' jMi. 
diction .«  '     *        >    ■ 


PiiACTiGAL  po^rrs  OF 

INTEREST. 


GET^BAL 


SECCaiTY  raOM  son  to  FAXOiEB^ 


QuBSTioNs  frequently  arise  aato  vdietker 
seouritaes  given  by  a  son' to  a'ikthisr'fcr 
money  advanced,  are  intended  td '^^- 6iMu( 
fide  secunties,  or  to  be  used  at  discre^cfci. 
In  the  following  case,  in  which  we  giv6,^e 
judgment  of  the  Lord  Chancellor,  this,  poipt 
is  discussed.  The  judgment  sufficiently  dis- 
closes the  facts  c€  tiie  case,  'WhSch  inrohies 
many  of  the  niceties  of  the  doCt^e  of  pre- 
sumption. 

"  It  was  not  from  any  difficulty  which  I  fell 
as  to  the  law  of  the  case,  that  I  took  tiaie^o 
consider  my  judgment  j  but  becau^  J  was 
called  upon  to  deal  wldi  a  large  sum  oCmooey, 
in  the  absence  of  persons  ^vfao  tiad  an  inutvst 
in  the  fond,  and  when,  in  strictness^  '^lere 
were  no  parties  before  the  Cotttt  to  fi^pte 
the  question  adveraely.  For  that  naaan  it 
OGcured  to  me,  tihat  ilie4iiCMt  course  mig\ifri)t 
to  direct  a  ^reJliminary  inquiry  iato.  thia  fl^ts. 
On  lookm^  into  the  p^ers^  however^  l.th¥^ 
it  is  clear  that  Che  question  must  depend  solely 
upon  the  evidence  of  these  two  i^entlf men, 
Messrs.  Marten  and  Muspratt»  from  whose 
testimonv  the  intention  of  the  iktber  ss  aeces- 
sarily  to  oe  collected,  and  that  nothing  would 
be  gained  by  sending  the  ^oaose^iototheiltf  as- 
ter's Office.  Of  thejurisdicticia  af  ibe  ^^iwrt 
I  entertain  no  doubt  whatev^er. 

''in  this  case  a  large  sum  of  money  was  ad- 
vanced by  the  plaintiff's  fsslther^  for  the  pur- 
pose of  paying  off  the  debts  of  lus  son*  that 
advance  may  either^bave  been  made  by  way  of 
gift,  or  »a8  a. loan  to  tlie  sob.  The  tdbasig  s 
security  for  the  amount  is  primiiJMtiemAtsSiCt 
that  the  father  meant  originalty  to  tf^|  the 
sum  as  a  debt :  but  that  presumption  ia^ttpable 
of  being  explained  away  and  rebuited^  and 
even  if  the  sum  constituted  a  debt  in  the 
first  instance,  the  debtor^  according  to  the 
authorities,  is  at  liberty  to  shew  that  the 
creditor  subsequently  altered  ^fais  ialemyuMi  and 
treatedit  as  agift.  i 

"In  the  present  case  both  oircujiititiiiarea 
concur.  Upon  the  evidence  of  the^gentleaien 
with  whom  the  bond  was  depo>it«(£  1  caiuiot 
suppose  that  the  father  intended  to  treat  the 
mone^,  which  he  advanced  oo  his  soa's  behalf, 
as  being,  at  all  events,  a  debt.  He  plainly 
meant  to  keep  aKve  the:8eoiirity  for  a't]«ic,as  a 
means  of  controlling  and  iafltteneiiig  li«  eon* 
duct  of  his  son ;  and  that  was  the  main  ol^ect  of 
the  instrument,  to  which  thefiMuring  of  the 


e  See  3  G.  2,  c.  30. 
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mm  adftancied,  was  only  collateral  aad  sub-| 
aidiaryv  itat  it  does  not  appear  from  the  tesCi-j 
inopy  of  the  referees,  that  the  father  everj 
actually  dealt  with  the  bond  as  creating  a  debt,  j 
or  as  wming  a  part  of  his  assets. 

"  With  respect  to  the  six  years  daring  which 
Ikd'^dsaes  had  the  power  of  entirely  dis- 
chargiiui;  the  oiiligation  by  executinr  a  memo- 
randum  to  that  effect,  the  father  had  delegated 
that  discretion  to  them  as  two  of  his  confi- 
denUalWiehds ;  and  the  discretion  was  wholly 
iiLConmsMitt  with  the  notion  that  the  bond  was 
gifeilfllier(dy»  or  principally,  to  secure  the  re- 
psyiqent  ,of  a  sum  of  money.  Within  that 
period,  events  had  taken  place,  which,  as  the 
referees  themselves  state,  induced  them  to 
diink  that  the  claim  was  no  longer  avaihible : 
the  ivther  and  son  were  completely  reconciled 
and  united;  and  the  conduct  of  the  son 
throughout  had  been  highly  satisfactory  to  the 
father.  Now,  if  the  events  took  place  which 
would  render  it  the  duty  of  the  referees  to 
exercise  the  trust  reposed  in  them,  by  indors- 
ing upon  the  bond  the  proposed  memorandum, 
of  which  the  effect  Would  be  to  avoid  the 
secttri^  and  discharge  the  debt  at  law,  the 
situation  of  the  plaintiff  cannot,  in  a  Court  of 
Equity,  be  affected  by  their  omission  to  do  that 
which'  they  ought,  under  the  circumstances,  to 
hare  done. 

''That  of  itself  would  be  a  sufficient  ground 
on  which  to  rest  the  plaintiff's  title  to  relief. 
'But  fliere  is  also  another  ground,  to  be  deduced 
from  the  principles  which  were  distinctly  laid 
down  in  the  cases  of  ff^eketi  v.  Ra6y,  2  Bro. 
R  C.  386,  Toml.  ed;  and  Eden  v.  Smyik,  5 
Ves.  431  ,*  namely,  that  whether  this  obligation 
constituted  a  debt  pr  not,  either  originally  or 
during  the  continuance  of  the  prescribed 
period,  the  father  subseouently  did  not  intend 
that  it  should  be  treated  as  a  debt  due  from 
his  son  to  his  own  estate,  and  be  put  in  force 
accordingly.  Nearly  six  years  elapsed  after 
these  two  genilemen  ceased,  according  to  the 
letter  of  ^e  condition,  to  have  any  authority 
or  controttl;  nevertheless,  throughout  the 
whole  of  that  period,  thd  father  left  the  bond 
in  their  hands,  and  treated  his  son  in  a  manner 
expressive  of  his  entire  reconciliailon  and  satis- 
faction with  him,  and  shewing  that  the  object 
of  the  transaction  having  been  attained,  he  un- 
derstood and  considered  the  instrument  as  no 
longer  subnsting  and  in  force.  Both  points 
seem  to  me  to  concur  in  the  present  case. 
Upon  the  evidence  I  chink  that  the  bond  was 
not  in  the  first  instance  intended  to  operate 
as  a  debt  at  all  events :  at  any  rate,  the  lather, 
by  his  subsequent  conduct  and  his  mode  of  deal, 
lag,  shewed  that  he  did  not  mean  it  should 
now  so  operate;  but  that  in  fact  he  abandoned 
any  claim  in  respect  of  it. 

'*  Under  these  clrcnmstances,  the  authority 
of  the  cases  referred  to  sufficientlv  establishes 
the  jurisdiction  of  the  Court  to  deal  with  the  in- 
strument in  question.  There  must,  therefore, 
be  a  decree  that  the  bond  be  delivered  up  to 
be  cancelled."— F/«wi?r  v.  Martin,  2  Myl.  & 
C.  469. 


NOTICES  OF  NBW  BOOKS. 


Common  Forms  in  Conve^cing ;  vjithjnjtro- 
duction,  and  Notes.  3y  lliomaa  Martin, 
Esq.,  dp  Lineola'a  Inn,  Barrister  at  Lav. 
1887. 

This  volume  forma  the  aeooad  ,parti(rfthe 
second  volume  of  Mr.  Martin's  Coaveyanc- 
ing,  and  is  devoted  to  common  fonne  under 
the  heads  of  trusts,  powers,  jfrovi^oes,  and 
declarations  ^nd  covenant^.  So  far  as  we 
iiave  examined  them,  .they  appear  to  |U8  to 
answer  the  purpose  desigaed,  fdtbqvgh 
rather  in  a  diffuse  atyle  of  drawing,  lij^e 
f  uUy  agree  with  some  general  observations 
contained  in  the  preface  to  this  part  on 
common  .forms,  which  are  well  worthy  of 
the  attention  of  our  yopnger  friends^  We 
have  no  hesitation  ia  a{Pijru;ig»  that  p^qxie 
willbe  learnt  of  the  Pr^ictifi^  c^  Conveyanc- 
ing from  a  diligent  study  .of  ooounon  forms 
than  in  any  other  way.  They  are  the  tools 
which  must  be  used  in  framing  any  instru- 
ment, and  the  more  fiimilia;r  the  convey- 
ai^cer  is  with  them,  the  more  readily  will  he 
construct  it.  Mr.  Martin,  who  writea  yery 
agreeably,  thus  expresses  his  opinions  .on 
tins  subject : 

"When  we  consider  that  the  art  of  Convey- 
ancinfif  consists  in  applying^  the  principles  of 
alienation  to  practice  by  means  or  appropriate 
instruments  or  assurances,  it  is  at  once  obvious 
that,  to  the  practitioner,  the  forms  of  convey- 
ancing constitute  animportaat  brancli  of  study. 
It  is  one,  however,  wjiich  is  very  x»f ten  qe^- 
lected.  Many  are  .content  with  knowing  no 
more  of  the  subject  than  is  just  sufficient  to 
enable  them  to  use  the  forms  as  they  use  their 
watches,  without  inquiring  into  the  mechanism 
within,  satisfied,  so  to  speak,  if  they  can  wind 
them  up.  This  is  to  be  accopnied  for,  partly 
from  the  supposed  dryness  of  Uie  subject  $  but 
chiefly,  I  suspect,  from  an  opiniqn  cooQipon 
amon^  students,  that  while  they  nave  a  ge- 
nuine and  authentic  collection  of  .settled  forpis, 
any  profound  study  of  t})em  is  unnecessanr. 
It  may  be  remarkeo,  however,  that  many  sub- 
jects, for  which  we  ikfterwards  feel  the  keenest 
relish,  are  often,  fit. fi^st,  e^eedinj(ly  distaste- 
ful. What,,  for  insUEMice,  q^  be  more  repulsive 
in  the  be^nolng  than  the  learning  of  a  nireign 
language;  and  yet,  when  once  we  have  ac- 

auired  the  skill  to  use  }t  as.  an  instrument  of 
lought,  how  exquisite  the  enjoyment,  endu- 
ing us  almost  to. the  consciousness  of  a  new 
s^ase.  And  paradoxical  as  it  wUl  found  to 
some,  I  ;ain  coo«}iu;ed  ^at  even  the, for«as  of 
conveyancing  may  .become  not  pveo  a  useful, 
but  an  interesting  subject  of  sti^dy.  It  is  of 
the  importfince,  however,  of  the  study  in  ques« 
tioj],  that  I  wish  more  immedi^ly  to  sneak ; 
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for  if  that  be  granted,  however  dry  the  subject, 
no  one  who>  earea  for  bis  own  professional 
character  or  success  in  life,  will  neglect  to 
prosecute  it.    Now,  whenever  we  make  use  of 
any  fok-m,  two  things  are  to  be  considered; 
first,  whether  it  adequately  expresss  the  inten- 
tion of  the  parties ;  and,  secondly,  whether  the 
ihtehtion  so  expressed  can,  with  reference  to 
the  existing  kws,  be  carried  into  effect.    The 
first  of  these  objects,  though  it  may  he  reck- 
oned" a  mere  matter  of  style  or  composition, 
for  which  any  educated  man  is  fitted,  does  in 
fact  require  us  to  possess,  in  order  to  attain 
the  end  in  view«  a  complete  command  of  the 
technical  hinguage  of  conveyancing.    It  has 
been  objected  against  this  language,  that  it  is 
too  technical ;   but  the   trutb  is,  the  more 
technical  the  nomenclature  of  any  science  is. 
(assuming  that  each  term  has  really  a  definite 
scientific  meaning),  the  more  exact  and  per- 
fect is  the  science.    To  introduce  into  legal 
instruments  the  language  employed  on  ordinary 
occasms,  might  perhaps  enable  the  drafts- 
man, ambitious  of  such  things,  to  set  forth  his 
skill  in^;>^  writing'^  but  asstiredly,  such  a  dis- 
play would  ultimately  be  at  the  expense  of  his 
client.    Worde  indeed,  which  are  in  common 
use,  are  not  only  often  wanting  in  precision, 
but  subject  to  continual  variation  in  meaning. 
The  sound  may  be  the  same,  while  the  sense  is 
changed ;  just'  as  the  coins  of  the  realm  con- 
tinue stamped  with  the  s:ime  denomination  of 
value,  though  they  have  lost  both  purity  and 
weight.    In  truth,  a  fixed  standard  of  value  is 
not  more  important  to  the  political  economist, 
than  is  a  fixed  nomenclature  to  the  convey- 
'  ancer :  without  the  one,  as  without  the  other, 
the  contracts  of  mankind  would  be  perpetually 
frustrated  ;  and  I  know  of  no  other  way  in 
which  the  language  of  conveyancing  can  be 
acquired,  than  by  a  patient  stucly  of  its  forms. 
But  if  with  this  view,  such  a  study  be  de- 
serving of  attention,  how  much  more  impor- 
tant is  it  in  regard  to  the  other  considera- 
tion I  have  mentioned,  namely,  whether  the  in- 
tention of  the  parties  as  embodied  in  any  given 
instrument  is  warranted  by  the  existing  laws. 
Many  indeed,  as  already  remarked,  take  this 
question  as  granted,  because  they  have  followed 
some  settled  form.    It  is  undoubtedly  desirable 
for  several  reasons  to  adhere  as  closely  as  pos- 
'  sible  to  the  established  forms :  they  have  receiv. 
cd  a  settled  construction,  and  occasion  an  uni- 
formity in  practice  which  produces  both  certain- 
ty and  dispatch.    Selden  tells  a  story  of  some 
mathematicians  who  could  with  one  stroke  of 
their  pens  make  an  exact  circle,  and  with  the 
next  touch  point  out  the  centre  i  is  it  therefore 
reasonable,  he  asks,  to  banish  all  use  of  the 
compasses  ?     Now  nettled  forms  are  a  pair  of 
rompasses;    But  if  any  one  who  draws  dia- 
grams v^  drafts  with  tlie  aid  of  compasses, 
flhfiuld'  on  thit  account  neglect  to  study  the 
properties  of  his  figures^  he  had  better  at  once 
banish'theuseof  such  instruments;  and,  like 
the  motheoiBiticians  in  the  story,  betake  himself 
to  his  pen,  or  abandon  the  subject  altogether. 
The  necessity,  indeed,  of  habitually  considering 
the  foitBS  of  eonveyancing  with  reference  to  I 


the  actual  state  of  the  law,  is  the  more  liable 
to  be  slighted  from  the  circumstance  that 
many  are  apt  to  reckon  the  hgUlujurei^  g^  jthe 
only  source  of  changes  in, the  law,  overlool^ng 
the  constant  influence  of  wliat  the  "iotStpi  ju- 
rists rightly  distinguish  from  legislatron,  and 
denominate  jurispnidence.  It  is  a  maxim 
oftener  repeated  than  understood,  that  the 
province  of  the  Judge  is  to  declare  the  law, 
and  not  to  make  it.  But  what^er  be  the 
theory  of  our  system,  let  us  consider  iu  ac- 
tual working  in  practice ;  and  we  «hall  then 
find  that,  while  the  statute  book  i8:>]poly  occ^ 
sionally  consulted,  the  reports  of  aojudged 
cases  are  habitually  referred  to.  This  is  one 
of  the  consequences  of  a  customary  oropmoKm 
law,  such  as  that  which  obtains  in  this  country, 
and  whose  characteristic  features  I  have  else- 
where endeavoured  to  describe :  it  contains 
within  itself  a  principle  of  growth ;  and,  like 
our  language,  is  constantly  undergoing  a  pro- 
gressive development  and  change.  The  tore- 
going  considerations,  while  they  ennce  the 
importance  of  the  studjr  in  question,  Mrill  serve 
to  shew  how  utterly  irrelevant  is  the  com* 
parison  which  has  been  often  made  between  the 
English  forms  of  conveyancing  and  tfaose  of 
France,  to  the  prejudice  it  is  supposed  of  the 
former.  For  this  is  not  an  absolute,  but  a  rela- 
tive  question  ;  and,  consequently,  can  only  be 
determined  by  reference  to  the  system  to  which 
each  form  exclusirely  belongs.  To  find  £aalt 
with  the  English  forms  for  wanting  the  brevity 
of  the  Prench,  is  as  if  any  one  should  censure 
our  countrywomen  for  wearing  ion^  shoes 
while  the  Chinese  wear  short  ones, — ^forgetting 
that  shoes  must  be  fitted  to  the  feet.  In  the 
forms  of  conveyancing,  perspicniey  is  of  such 
paramount  importance,  that  all  elliptical  ex- 
pressions, and  anything  like  a  suggestive  style, 
such  as  is  naturally  adopted  in  conversation, 
ought  to  be  scrupulously  shunned.  And  hence 
Home  Tooke  has  justly  remarked,  in  his  Di- 
versions of  Purley,  that  "  legal  instruments 
have  always  been,  and  always  must  be,  re* 
markably  more  tedious  and  prolix  than  any 
other  writings,  in  which  the  same  clearness 
and  precision  are  not  equally  important.  For 
abbreviations  open  a  door  for  doubt;  and, 
by  the  use  of  them,  what  we  gain  in  tiuie,  we 
lose  in  precision  and  certainty.''  How  far 
the  existing  forms  of  conveyancing  are  capable 
of  abbreviation  without  losing  part  of  their 
substance,  is  a  very  important  question*  but 
one  which  cannot  be  discussed  within  the  limits 
of  a  preface.'' 
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CHANGES    IN  THE    LAW    IN   THE 
UST  SESSION  OF  PARLIAMENT, 


No.  XV. 
ButiGLART.  1  Vict.  c.  86. 
Tfltisi  act,  "  to  amend  the  laws  relating  to 
burglary  and  stealiog  in  a  dwelling  house/' 
p^36ed  on  the  l/th  July,  1837t  and  will  come 
into  operation  on  the  Ist  October.  It  recites 
tb^t  it  is  expedient  to  amend  so  much  of 
7  &  8  G.  4,  c.  29,  intituled  "  An  Act  for  con- 
sdidating  and  amending  the  Laws  in  England 
relative  to  Larceny  and  other  Offences  con- 
nected therewith,"  and  also  so  much  of  9  G.  4, 
c.  55,  intituled  "An  Act  for  consolidating  and 
amending  the  Laws  in  Ireland  relative  to  Lar- 
ceny and  other  Offences  connected  there- 
with,^*  as  relates  to  the  punishment  of  any 
person  convicted  of  burglary,  and  so  much  of 
tbe  same  acts  as  relates  to  any  person  who 
'sliall  steal  any  chattel,  money,  or  valuable 
security,  to  any  value  whatever,  in  any  dwell- 
ing house,  any  person  therein  being  put  in 
fear,  and  so  much  of  the  same  acts  as  relates 
to  tlie  punishment  of  principals  in  the  second 
degree,  and  of  accessaries  before  and  after  ^he 
fact  respectively  to  such  of  the  felonies  punish- 
able under  those  acts  as  are  herein-before  re- 
ferred to.    It  is  therefore  enacted  as  follows  : 

Recited  Acts  in  part  repealed  after  30th 
Stfpt.  1837,  except  as  to  Offences  on  or  before 
that  Datf. — ^That  so  much  of  the  said  acts  as 
is  herein-before  referred  to  shall  continue  in 
force  until  and  throughout  the  thirtieth  day  of 
September  one  thousand  eight  hundred  and 
tfairty-seven,  and  shall  from  and  after  that  day 
be  repealed,  except  as  to  offences  committed 
before  or  upon  the  said  thirtieth  day  of  Sep- 
tember, which  shall  be  dealt  with  and  punished 
as  if  thia  act  had  not  been  passed,  (s.  1.) 

Burglars  using'  yiolence  to  suffer  Death. — 
That  whosoever  shall  burglariously  break  and 
enter  into  any  dwelling  house,  and  shall  assault 
with  intent  to  murder  any  person  being  therein, 
or  shall  stab,  cut,  wound,  beat,  or  strike  any 
such  person,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  suffer  death. 
(s.  2.) 

Punishment  of  Burglary,~^'Y\i'BX  whosoever 
shall  be  convicted  ot  the  crime  of  burglary 
shall  be  liable,  at  the  discretion  of  the  Court, 
to  be  transported  beyond  the  seas  for  the 
term  of  the  natural  life  of  such  offender,  or 
for  any  term  not  less  than  ten  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  three 
years,  (s.  3.) 


Between  fthat  Hours  the  breaking  into  a 
House  is  to  be  considered  as  Burglar j^.^-Vro^ 
vided  that,  so  far  as  the  same  is  essential  to 
the  offence  of  burglary,  the  night  shall  be 
considered  and  is  hereby  declared  to  com- 
mence at  nine  of  the  clock  in  the  evening  of 
each  day,  and  to  conclude  at  six  of  the  dock 
in  the  morning  of  the  next  succeeding  day. 
(s.  4.) 

Stealing  in  a  Dteelling  House  with  Menace 
or  Threat. — ^That  whosoever  shall  steal  any 
property  in  any  dwelling  house,  and  shall  by 
any  menace  or  threat  put  any  one  being 
therein  in  bodily  fear,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable  to 
be  transported  beyond  the  seas  for  any  term 
not  exceeding  fifteen  years  nor  less  than  ten 
years,  or  to  be  imprisoned  for  any  term  not 
exceeding  three  years,  (s.  5.) 

Punishment  of  Accessaries. ^^ThisX  in  the 
case  of  every  felony  punishable  under  this  act, 
every  principal  in  the  second  degree  and  every 
accessary  before  the  fact  shall  be  punishable 
with  death  or  otherwise  in  the  same  manner  as 
the  principal  in  the  fir;<t  degree  is  by  thia  act 
punishable ;  and  every  accessary  after  tbe  fact 
i  to  any  felony  punishable  under  this  act  (ex- 
cept only  a  receiver  of  stolen  property)  shall, 
on  conviction,  be  liable  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  (s.  6.) 

Offences  punishable  by  Imprisonment.-^Thtit 
where  any  person  shall  be  convicted  of  any 
offence  punishable  under  this  act  for  which 
imprisonment  may  be  awarded,  it  shall  be 
lawful  for  the  Court  to  sentence  the  offender 
to  be  imprisoned  or  to  be  imprisoned  and  kept 
to  hard  labour  in  the  common  gaol  or  house 
of  correction,  and  also  to  direct  that  the 
offender  shall  be  kept  in  solitary  confinement 
for  any  portion  or  portions  of  such  imprison- 
ment, or  of  such  imprisonment  with  hard 
labour,  not  exceeding  one  month  at  any  one 
time,  and  not  exceeding  three  months  in  any 
one  year,  as  to  the  Court  in  its  discretion  shall 
seem  meet.  (s.  7  ) 

Not  to  affect  Powers  o/  5  A-  6  ^.  4,  e.  38, 
and  4  G.  4,  c.  64. — ^That  nothing  in  this  act 
contained  shall  be  construed  to  extend  to  the 
alteration  or  repeal  of  any  of  the  powers,  pro- 
visions, or  regulations  contained  in  6  a  6 
W.  4,  c.  38,  intituled  "  An  Act  for  effecting 
greater  Uniformity  of  Practice  in  the  Govern- 
ment of  the  several  Prisons  in  England  and 
Wales,  and  for  appointing  Inspectors  of  Pri- 
sons in  Great  Britain,"  or  in  4  O,  4,  c.  64,  in- 
tituled  "  An  Act  for  consolidating  and  amend- 
ing the  Laws  relating  to  the  buildiog,  repairing, 
and  regulating  of  certain  Gaols  and  Houses  of 
Correction  in  England  and  Walea."  (s.  8.) 

Construction  of  the  Word  '*  Property/' — 
lliat  the  word  **  Property "  shall  tfarooghout 
this  act  be  deemed  to  denote  every  thing  in- 
cluded under  the  words  •*  Chattel,  Money,  or 
valuable  Security  "  used  in  tiie  said  acts  of  the 
seventh  and  eight  yearrs  and  ninth  year  respec- 
tively of  King  George  the  Fourth,  '(s.  9.) 

Offences  committed  within  Jurisdiction  of 
Admiralty.—Thfit  where  any  felony  ponishotile 
under  tlus  act  shall  be  committed  within  the 
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Jufi's^n^don  of  the  Admiralty  of  ^ns^laM  or  of 
Ireland,  t&e  same  shall  be  dealt  with,  inquired 
of,  iriid,  and  determined  in  the  same  manner 
as  ahv  Other  feloAy  cominitted  vrithitk  that 
juri^dficttdn'.  (s.  10.) 

Mt  to  eofiend  to  Sddtfand,^Profidtd  that 
n'othing  in  this  nci  contained  shall  extend  to 
Scotland,  (s.  11.) 

Commencement  of  j4et, -^TbtLt  this  act  shall 
commence  and  take  effect  on  the  first  day  of 
October  ohe  thou'sand  eight  htrndred  and 
fhiriy-seven.  (y.  12.) 


No.  XVI. 


ROBBBRr  AMD  STBALlNG. 

I  Vict.  C.  87. 
Thi«  tt  paaaed  on  the  17th  July,  and  will 
takfe  effect  oh  the  Ist  October.  I(  is  entitled 
'*  An  Act  to  amend  the  Laws  relating  to  Rob- 
b«^y  ukd  Steali0|(  from  the  Person/'  and  re- 
cites thai  it  is  expedient  to  ame^d  so  much  of 
7  &  8  O.  4.  c.  29.  intituled  "  An  Act  for  con- 
solidating and  amending  the  Laws  in  England 
relative  to  Larceny  and  other  Offences  con- 
noted therewith/*  and  also  so  much  of  9  G.  4, 
d.  55,  ititituM  "  An  Act  for  consolidating  and 
amending  (he  Laws  in  Ireland  relative  to  Liir- 
eeny  and  other  offences  connected  therewith/' 
ki  r^Iatei  to  aiiy  pefson  Who  shall  rob  any 
other  person  of  any  ctiattel,  money,  or  valuable 
lecurityi  or  who  shall  steal  any  such  property 
ffoiif  the  pehion  of  another,  or  shall  assault 
any  other  person  with  intent  to  rob  him,  o^ 
shall  with  menaces  or  by  force  demand  any 
shch  property  of  any  other  person  with  intent 
to  steal  the  same  -,  and  so  much  6f  the  same 
fltts  tts  relates  to  any  person  who  shall  accuse 
ot  tkrdateh  to  acdilse  any  other  person  of  any 
infamous  erime  with  a  view  or  intent  to  extort 
tir  f^ain  frohi  hlm^  and  who  shall  by  intimidating 
iitm  by  such  accusation  or  threat  extort  or 
gain  from  him,  any  chattel^  money,  or  valuable 
SficUrityi  and  so  mUch  of  the  sami?  acts  a» 
telates  to  knj  ^er^ii  who  shall  plnnder  or 
4teal  any  part  of  any  ship  or  vessel  which  shall 
b^  ih  distress,  or  wrecked,  stranded^  or  cast 
ori  shore,  or  any  goodis,  tnerchandiie,  or  artl- 
cleM  of  any  kind  belonging  to  such  ship  or 
iUsel  i  atid  so  tamck  of  tile  same  acts  as  relates 
to  tiie  pilnishment  of  principals  In  the  second 
dfej^ree  and  of  accessaries  before  and  after  the 
Htii  ^eftt)6btively  to  subh  of  th^  f^Utiles  punish- 


able under  those  acts  as  arc  heresn^Mbre  9e* 
ferred  to'.    It  is  therefore  enacted  as  ^>11oiri: 

Repeal  of  ProcUion  in  recited  Ac€9  -r-T1haf 
so  much  of  the  said  acts  as  is  hereili4i'e#Mtr 
referred  to  shall  continue  in  force  until  and 
throughout  the  thirtieth  day  of  September  •iie 
thousand  eight  hundred  and  thirty-seven,  and 
shall  from  and  after  that,  day  be  repMMiled,  cx« 
cept  as  to  offences  committed  before  or  upOB 
the  said  thirtieth  day  of  8epr6m1^r,  wblebilMI 
be  dealt  \titfa  and  punished  as  if  this  tef  -  bid 
not  been  ptosed.  (s.  1.) 

Punithment  of  Robbery  attended  with  ^itfifN^ 
or  woundingr,'^'thfit  whosoever  ^a!f  tbb  lay 
person,  dnd  at  the  time  of  o^  immediMelf  be« 
fore  or  immediately  after  such  robbery  shall 
stab,  cut,  or  wound  any  person,  sbaO  be  g^a^kf 
of  felohy,  ahd  being  conficted  thereof  dM 
suffer  death,  (s.  2.) 

Punishment  of  Robbery  attended  mth  fJ^ 
lence, — That  whosoever  shall,  being  anft«A 
with  any  offensive  weapon  or  instrtimetit^  rvb 
or  assault  with  intent  to  rob  any  peraos^  or 
shaU^  together  with  one  or  more  person  or  per- 
sons, rob  or  assault  with  intent  to  rob  riliy  |Mr- 
son,  or  shdll  rob  any  person,  and  at  tbe  litie 
of  or  immediately  before  or  immediately  after 
such  robbery  shall  beat,  strike,  or  us^  any 
other  personal  violence  to  ant  persoK,  sMl  be 
rafty  of  felotiy,  UHd  being  confided  thfteof 
ihall  be  liable,  at  tbe  discretion  of  the  Coitrt, 
to  be  transported  beyond  the  seas  for  tlie  tarsi 
of  his  or  her  natural  li^e,  or  for  any  term  dot 
less  than  fifteeli  years,  of  to  be  imprisoned 
for  any  term  not  exceedhig  three  years.  <s.  3.) 

Punishment /or  obtaining  Property  bf  Threat 
of  accusing  of  unnatural  CrimM.-*-Tha»  Wbeso- 
ever  sball  accuse  or  threaten  to  accuse  any  per- 
son of  the  abominable  crime  of  buggery,  cooi* 
mitted  either  with  mankind  or  with  bwt,  or 
of  any  assault  with  intent  to  cotnmit  tb«  iakl 
abominable  crime,  or  of  any  attempt  or  endea- 
vour to  commit  the  said  abominable  crime,  or 
of  making  or  offering  any  solicitation,  persna-^ 
sioD,  promise,  or  tbreat  to  any  person  whereby 
to  move  or  induce  such  person  to  commit  or 
permit  the  kaid  abominable  crime,  with  a  view 
or  intent  in  any  of  the  cases  aforesaid  to  extort 
or  gaiu  from  surh  person^  and  shall  by  intimi-* 
dating  subh  person  by  Such  accusation  or  threat 
extort  o^  gain  from  such  person  any  propet^, 
shall  be  f^uiltv  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the 
Cotkrt,  to  be  transported  beyond  the  seas  for 
the  term  of  his  or  h^r  natural  life,  or  ier  any 
term  not  leAs  than  fifteen  years,  or  to  be  impri- 
soned for  any  terba  hot  exceeding  three  years, 
(s.  4.) 

Punishment  qf  stealing  from  the  Person.-^ 
That  whosoever  shall  rob  any  person,  or  shall 
steal  any  property  from  the  person  of  another, 
shall  be' liable^  at  the  discretion  of  the  Coart, 
to  be  transported  beyond  the  seas  for  any  term 
not  exceeding  fifteen  years  nor  less  than  ten 
years,  or  to  be  imprisoned  for  any  term  not 
exceeding  three  years.  Cs.  5.) 

Punishment  for  assault  with  intent  to  r eh. ^ 
That  whosoever  shall  assault  any  perran  with 
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1nteBtlf><l^  aMI  bentiltv  of  felony,  and  be- 
in^  coDvicted  thereof  shall  (aave  and  except 
in  the  cases  where  a  greater  puniakment  is  pro- 
liMt  by  thk  act)  be  liable  to  be  imprisoned 
for  a»y  term  not  exceeding  three  years,  (s.  6.) 

P^niikmetUfor  attempting  to  obtain  propertjf 
hfUefiuwf^ — ^Tbat  whosoever  shall,  wuh  meiia- 
caaor  by  force,  demand  any  property  of  any 
pcnon  with  intent  to  steal  the  same,  shall  be 
gailiy  of  felony,  and  being  convicted  thereof 
sbali  b^  liable  to  be  imprisoned  for  any  term 
not  exceeding  three  years,  (s.  7) 

Punishment  for  wrecking, — That  whosoever 
shalV -plunder  or  steal  any  part  of  any  ship  or 
Tffiiel  which  shall  be  in  distress,  or  wrecked, 
stranded,  or  cast  on  shore,  or  any  goods,  mer- 
cbandise,  or  articles  of  any  kind  belonging  to 
iwdh  ship  or  vessal,  and  be  convicted  thereof, 
ihall  bt  liable,  at  the  discretion  of  the  Courts 
to  be  transported  beyond  the  seas  for  any  term 
not  exceeding  fifteen  years  nor  less  than  ten 
jmm,  or  to  l»e  imprisoned  for  any  term  not 
exceeding  three  years,  (s.  8.) 

Puniskmeni  uf  Accenaries, — ^That  in  the 
case  of  every  felony  punishable  under  this  act 
every  principal  ia  the  second  deeree  and  every 
acfiessary  before  the  fact  shall  l>e  punishable 
with  death  or  oUierwise  in  the  same  manner  as 
the  pnacipal  in.  the  first  degree  is  by  this  act 
pttol«habl«i  44ui  every  accessary  after  the  fact 
loanyfoioBy  punishable  under  this  act  (except 
only  a  receiver  of  stolen  property)  shall  on 
cenvietionj  be  liable  to  be  hnprisoned  for  any 
term  not  exceeding  two  years,  (s.  9.; 

Offences  punishahte  by  Imprisonment  .^-ThnX 
where  any  person  shall  be  convicted  of  any 
offence  punishable  under  this  act  for  which  im- 
prisonmeot  may  be  awarded,  it  shall  be  lawful 
tor  the  Court  to  sentence  the  offender  to  be 
imprisoned,  or  to  be  imprisoned  and  kept  to 
hard  labour,  in  the  common  gaol  or  house  of 
eofrectioot  aad  also  to  direct  that  the  ofifender 
shall  be  kept  in  solitary  confinement  for  any 
portion  or  portions  of  such  imprisonment,  or 
of  such  imprisonment  with  hard  labour,  not 
exceeding  one  month  at  any  one  time,  and  not 
exceeding  three  months  in  any  one  year,  as  to 
the  Court  in  its  discretion  shall  seem  meet. 
(•.  10.) 

Nt  U  of  set  Powers  of  b  ^6  fF.4,  e.  38, 
«in/4  G,%c.  64. — ^That  nothing  in  this  act 
contained  shall  be  construed  to  extend  to  the 
altaratioa  or  repeal  of  any  of  the  powers,  pro* 
vision^,  or  regviations  contained  in  5  &  6  W. 
4,  c  38,  intituled  "  An  Act  for  effectiog  greater 
Uniformity  of  Practice  in  the  Government  of 
the  several  Prisons  in  England  and  Wales,  and 
for  appointing  inspectors  of  Prisons  in  Great 
Britain,"  or  m  4  G.  4,  c.  64,  intituled  "An 
Act  for  consolidating  and  amending  the  Laws 
relating  «o  the  building,  repairing,  and  regu- 
latin|r  of  certain  Gaols  and  Houses  of  Correc- 
tk>n  in  England  and  Wales,  (s.  11.) 

Comtrwetiom  i^the  word  **  Proper  ty.^-^ThsX 
the  word  "property"  shall  throughout  this 
act  be  deemed  to  denote  every  thing  included 
under  the  words  "  chattel,  money,  or  vsduable 
seeuj^  "  used  in  the  said  acts  of  the  seventh 
and  eighth  years  and  ninth  year  respectively 
of  King  George  the  Fourth,  (s,  12.)  ' 


Ofencei  committed  within  the  Admiralty 
Jmrisdiction.'^Tii^x  where  any  felony  punish-, 
able  under  thiasict  shall  be  committed  within 
the  jurisdiction  of  the  admiralty  of  England  or 
of  Ireland,  the  sane  shall  be  dealt  with,  in- 
quired  of,  tried,  and  determined  in  the  same 
manner  as  any  other  felony  committed  within 
that  jurisdiction,  (s.  13.) 

IVoi  t»  esflend  to  Scotland, — ^Provided,  that 
nothing  in  this  act  containod  shall  extend  to 
Scotland,  (s.  14.) 

Cammeneement  o/^cl.-^That  this  act  shall 
commence  and  take  efifect  on  the  fiirst  iav  of 
October  one  thousand  eight  hundred  and  tnir- 
ty-seven.  (s.  16.) 


No.  XVII. 

Piracy.    1  Vict.  c.  88. 

This  act  will  take  effect  on  the  Ist  October. 
It  is  intituled  "  An  Act  to  amend  certain  Acts 
relating  to  the  Crime  of  Piracy."  It  recites 
that  it  is  expedient  to  amend  so  much  of 
28  H.  8,  c.  61,  intituled  "  For  Pirates,"  and 
so  much  of  11  &  12  W.  3,  c.  7,  intituled  "  An 
Act  for  the  more  effectual  Suppression  of 
Piracy,"  and  so  much  of  4  G.  1,  c.  1 1,  s.  7,  in- 
tituled "  An  Act  for  the  further  preventing 
Robbery,  Burglary,  and  other  Felonies,  and 
for  the  more  effectual  Transportation  of  Felons 
and  unlawful  Exporters  of  Wool,  and  for  de- 
claring the  Law  upon  some  Points  relating  to 
Pirates,"  and  so  much  of  8  G.  1,  c.  24,  intU 
tuled  "An  Act  for  the  more  effectual  supress- 
ing  of  Piracy,"  and  so  much  of  18  G.  2,  c.  30, 
intituled  "  An  Act  to  amend  an  Act  made  in 
the  Eleventh  Year  of  the  Reign  of  King  VHi- 
liam  the  Third,  intituled  '  An  Act  for  the  more 
effectual  Suppression  of  Piracy,'"  as  relate  to 
the  punishment  of  the  crime  of  piracy,  or  of 
any  offence  by  any  of  the  said  acts  declared  to 
be  piracy,  or  of  accessaries  thereto  respec- 
tively :  it  is  therefore  enacted — 

Repeal  of  Provisions  in  recited  Acts. —Thtit 
so  much  of  the  said  several  acts  as  is  herein- 
before referred  to  shdl  Aroin  and  after  the 
commencement  of  this  act  be  and  the  same  is 
hereby  repealed,  (s.  1.) 

Punishment  of  Piracy  when  Murder  Is  at- 
tempted.-^ThBi  from  and  after^e  eommenoe- 
ment  of  this  act  whosoever, with  inl^nt.  to 
commit  or  at  the  time  of  or  immediately  be- 
fore or  immediately  after  committing  the  crime 
of  piracy  in  respect  of  a*y  ship  4>d  ves^^  shall 
assault;  with  intent  to  murder,  any  perspn 
bcinir  on  board  of  or  belonging  to  Sucn  ship 
or  vessel,  or  shall  stab,  cut^  on^ound  any  such 
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Eeraun,  or  unlawfully  do  asy  act  by  which  the 
fe  of  such  persou  may  be  endangered,  shall 
be  piilly  of  felony,  and  beioji^  convicted  thereof 
ahail  suner  death  as  a  felon,  (s.  2.) 
•  Persons  guiUp  of  Piracy  to  be  trnnsporUfd,-^ 
That  from  and  after  the  commencement  of  this 
act  whosoever  shall  be  convicted  of  any  offence 
which  by  any  of  the  acts  herein-before  referred 
to  amounts  to  the  crime  of  piracy,  and  is 
thereby  made  punishable  with  death,  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be 
transported  beyond  the  seas  for  the  term  of 
the  (natural  life  of  such  offender,  or  for  any 
term  not  less  than  fifteen  years,  or  to  be  im- 
prisoned for  any  term  not  exceeding  three 
years,  (s.  3.) 

Punishment  nf  Accessaries, — That  'in  the 
case  of  every  felony  punishable  under  this  act 
every  principal  in  the  second  de^$free  and  every 
accessary  before  the  fact  shall  be  punishable 
with  death  or  othenvise  in  the  same  manner  as 
the  principal  in  the  first  decree  is  by  this  act 
punishable;  and  everv  accessary  after  the  fact 
to  any  felony  punishable  under  this  act  shall, 
on  conviction,  be  liable  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  (s.  4.) 

Offences  punishaUe  hy  Imprisonment. — That 
where  any  person  shall  be  convicted  of  any 
offence  punishable  under  this  act  for  which 
imprisonment  may  be  awarded,  it  shall  be 
lawful  for  the  Court  to  sentence  the  offender 
to  be  imprisoned,  or  imprisoned  and  kept  to 
hard  labour,  in  the  common  gaol  or  house  of 
correction,  and  also  to  direct  that  the  offender 
shall  be  kept  in  solitary  confinement  for  any 
portion  or  portions  of  such  imprisonment,  or 
of  such  iuiprisonroent  with  hard  labour,  not 
exceeding  one  month  at  any  one  time,  and  not 
exceeding  three  months  in  any  one  year,  as  to 
the  Court  in  its  discretion  shall  seem  meet. 
(s.  5.) 

Nut  to  affect  Powers  «/  6  4;  6  W.  4,  r.  3S, 
and  4  (?.  4,  c.  64. — ^That  nothing  in  this  act 
contained  shall  be  construed  to  extend  to  the 
alteration  or  repeal  of  any  of  the  powers,  pro- 
visions, or  regulations  contained  in  5  &  6  W.  4, 
c.  :^8,  intituled  "  An  Act  for  effecting  greater 
Uniformity  of  Practice  in  the  Government  of 
the  several  Prisons  in  England  and  Wales, 
and  for  appointing  Inspectors  of  Prisons  in 
Great  Britain,"  or  in  4  G.  4,  c.  64,  intituled 
"  An  Act  for  consolidating  and  amending  the 
Laws  relating  to  the  building,  repairing,  and 
regulating  ofcertain  Goals  and  Houses  of  Cor- 
rection in  England  and  Wales."  (s.  6.) 

Commencement  of  Act. — ^That  this  act  shall 
commence  and  take  effect  on  the  first  day  of 
October  one  thousand  eight  hundred  and  thirty, 
seven.  Cb,  70 

The  act  received  flie  Royal  Assent  on  the 
l/th  July  last.       . 


No.  xvmv 
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BURNING  OR  DESTROYING  BUILDINGS  A9D 

SHIPS.  ■      '  '•  '' 

1  Vict.  c.  Sir.  ■    '  '  •■'^•1 

This  act  passed  on  the  17th  July,  and  is  lO' 
tituled  "An  Act  to  amend  the  iLaws' relating 
to  burning  or  destroying  Buildings  and  $hipsl*' 
It  will  come  into  operation  the  1st  October. 
It  recites  that  it  is  expedient  to  ameii^  06  rkch 
of  7  &  8  G.  4,  c.  30,  intituled  "  Aft'  Aci  Jor 
consolidating  and  amending  the  Law*  ip  £H|g- 
land  relative  to  malicious  Injuries  to  Property," 
and  also  so  much  of  9  G.  4,  c  56,  intituled 
"  An  Act  for  consolidating  and  amending^  tfae 
Laws  in  Ireland  relative  to  malicious  Injuries 
to  Property,"  as  relates  to  any  person  who 
shall  unlawfully  and  malicionsly  set  lire  to  any 
of  the  buildings  or  erections  therein  respec- 
tively mentioned;  and  so  much  of  the  same 
acts  as  relates  to  any  person  who  shaH  unlaw. 
fully  and  maliciously  set  fire  to  any  mine,  of 
coal  or  cannel  coal ;  and  so  much  of  tke^aae 
acts  as  relates  to  any  person  who  shall  unlaw- 
fully  and  maliciously  set  fire  to  or  in  anywise 
destroy  any  ship  or  vessel,  whether  the  sadie 
be  complete  or  in  an  unfinished  state,  or  who 
shall  unlawfully  and  maliciously  set  fire  to, 
cast  away,  or  in  anywise  destroy  any^ipor 
vessel,  with  intent  thereby  to  prejudice  any 
owner  or  part  owner  of  such  ship  or  vessel,  or 
of  any  goods  on  board  the  same,  or  any  penon 
that  hath  underwritten  or  shall  underwrite  any 
policy  of  insurance  upon  such  ship  or  vessel, 
or  on  the  freight  thereof,  or  upon  any  goods 
on  board  the  same ;  and  so  much  of  the  same 
acts  as  relates  to  any  person  who  shall  exhibit 
any  false  light  or  signal  with  intent  to  bring 
any  ship  or  vessel  into  danger,  or  who  shall 
unlawfully  and  maliciously  do  anythiog  tending 
to  the  immediate  loss  or  deetruct^OQ  of  any 
ship  or  vessel  in  distress,  or  destroy  any  part 
of  any  ship  or  vessel  which  shall  be  in  distress, 
or  wrecked,  stranded,  or  cast  on  shore,  or  any 
goods,  merchandize,  or  articles  of  any  kind 
belonging  to  such  ship  or  vesselyor  who  shall 
by  force  prevent  or  impede  any  person  endea. 
vouriug  to  save  his  life  from  ^ch  ship  or  ves- 
sel (whether  he  shall  be  on  board  or  Shall  have 
quitted  the  same) ;  and  so  muvh  of  the  same 
acts  or  either  of  them  as  relates  to  any  person 
who  shall  ufihwfttlly  or  mtilicidttsly  «bl^  fire  to 
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any  stack  of  coftii  giain,  pulse,  straw,  hay, 
coals,  turf,  charcoal,  or  wood ,  and  so  much 
of  the  same  acts  as  relares  to  the  punishment 
of  principals  in  die  seeond  de^ee  and  of  ac- 
cessaries befo^re  and  after  the  fact  respectively 
to  such  oF  t^e  felonies  punishable  under  thoae 
acts  ^s  are  herein-before  referred  to  :  it  is 
re  enacted — 


,^fjf^al  of  Pr<nHswnt  in  recited  acts, — ^That 
so  much  Qt  the  said  acts  as  is  hereinbefore  re- 
ferred to  shall  continue  in  force  until  and 
thrOiq^hoat  the  thirtieth  day  of  September 
one  thomaod  eight  hundred  and  thirty-seven, 
aod  shall  from  and  after  that  day  he  repealed, 
except  as  to  offences  committed  before  or  upon 
the  said  thirtieth  dav  of  !<eptember,  which 
shall  be  dealt  with  ana  punished  as  if  this  act 
had  not  been  passed,  (s.  1.) 

Seltinff  Fire  to  a  Dwelling'  Hvuse^  any  per- 
nn  being  Mtfreiii.— That  whosoever  shall  un- 
lawfully and  maliciously  set  fire  to  any  dwel- 
linjr  house,  any  person  being  therein,  shall  be 
jftiiliy  of  felony,  and  being  convicted  thereof 
shall  atuQer  death.  («.  2.) 

Setting  Fire  to  n  Church  or  Chapel,  Home, 
'  tf'arehouse,  ^c. — ^That  whosoever  shall  unlaw- 
ftttlvtmd  maHciously  set  fire  to  any  church  or 
clmpel,  or  to  any  chapel  for  the  religious  wor- 
hiiip  of  persons'  dissenling  from  the  United 
tlmrch  of  England  and  Ireland,  or  shall  un- 
lawfully  and  maliciously  set  fire  to  any  house, 
atalde,  coach-house,  outhouse,  warehouse,  office, 
shop,  mill,  malthouse,  hop-oast,  barn  or  gra- 
iiary,  or  to  any  building  or  erection  used  in 
carrying  on  any  trade  or  manufacture,  or  any 
branch  thereof,  whether  the  same  or  any  of 
them  respectively  shall  then  be  in  the  posses- 
sion of  the  offender,  or  in  the  possession  of  any 
other  person,  with  intent  thereby  to  injure  or 
defraud  any  person,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  transported 
beyond  the  seas  for  the  term  of  the  natural 
life  of  such  offender,  or  for  any  term  not  less 
than  fifteen  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  three  years,  (s.  3.) 

Setting  Fire  to  Ships  or  FesseU  trith  Intent 
t9  commit  Murder, — ^That  whosoever  shall  un- 
lawfully and  maliciously  set  tire  to.  cast  away, 
or  in  anywise  destroy  any  ship  or  vessel,  either 
yn!^  intent  to  murder  any  person,  or  %vhereby 
the  life  of  any  person  shall  be  endangered, 
shall  he  guilty  or  felony,  and  being  convicted 
thereof  shall  froffer  death,  (s.  4.) 

Hanging  oul  False  Lights  to  cause  Ship- 
trreck. — ^That  whosoever  shall  unlawfully  exhi- 
bit any  false  light  or*  signal  wiih  intent  to  bring 
any  «hip  or  vessel  in ta  danger,  or  shall  unlaw- 
fully and  malidoufly  do  any  thing  tending  to 
the  immediate  loss  or  destruction  of  any  ship 
or  Vessel  in  dlpt^ess,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  su^r  death. 

C8»  5,)     .      . 

Setting  Fire  to  Sh''ps  or  F^ssels  with  intent 
to  ^kH-os  the  *^/)/ef.— That  whosoever  shall  nn- 


wise  destroy  any  ship  or  vessel,  \Vh6ther  the 
Mue  be  complete  or  in  an  unfinished  state,  or 
shall  unlawfully  and  maliciously  set  fire  to, 
cast  away,  or  in  anywise  destroy  any  ship  or 
vessel,  with  intent  thereby  to  prejudice  any 
owner  or  part-owner  of  such  ship  or  vessel,  or 
of  any  goods  on  board  the  same,  or  any  person 
that  hath  underwritten  or  shall  underwrite  any 
policy  of  insurance  npon  such  ship  or  ^ssef, 
or  on  the  freight  thereof,  or  UfTon  any  ^foods 
on  board  the  same,  shall  be  guilty  of  felony, 
and  being  convicted  thereof,  shall  be  liftble.  at 
the  discretion  of  the  court,  to  be  tranjiported 
beyond  the  seas  for  the  term  of  the  natural  life 
of  such  offender,  or  for  any  term  not  less  than 
fifteen  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  three  years,  (s.  6.) 

Impeding  any  Person  endeavouring  to' save 
his  life  from  any  Ship  tcrecked,  ^c. — ^That 
whosoever  shall  by  force  prevent  or  impede  any 
person  endeavouring  to  save  his  life  from  any 
ship  or  vessel  which  shall  be  in  distress  or 
wrecked,  stranded,  or  cast  on  shore,  (whether 
he  shall  be  on  board  or  ^hall  have  quitted  the 
same,)  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discre- 
tion of  the  court,  to  be  transported  beyond  the 
seas  for  the  term  of  the  natural  Hfe  of  such 
offender,  or  for  any  term  not  less  than  fifteen 
years,  or  to  be  imprisoned  for  any  term  not 
exceeding  three  years  (s.  7-) 

Destroying  Freehs  or  any  Articles  belongs 
ing  thereto. — ^Thal  whosoever  shall  unlawf\illy 
and  maliciously  destroy  any  part  of  any  ship 
or  vessel  which  shall  be  in  distress,  or  wreck ed» 
stranded,  or  cast  on  shore,  or  any  goods,  mer- 
chandize, or  articles  of  any  kind  belonging  to 
such  ship  or  vessel,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable,  at 
the  discretion  of  the  Court,  to  be  transported 
beyond  the  seas  for  any  term  not  exceeding 
fifteen  years  nor  less  than  ten  years.  Or  to  be 
imprisoned  for  any  term  not  exceeding  three 
years,  (s.  8.) 

Setting  Fire  to  Coal  A//nM.— That  whosoever 
shall  unlawfully  and  maliciously  set  fire  to  any 
mine  of  coal  or  cannel  coal  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be 
transported  beyond  the  seas  for  the  term  of 
the  natural  life  of  such  offender,  or  for  any 
term  not  less  than  fifteen  years,  or  to  be  im- 
prisoned for  any  term  not  exceeding  three 
years,  (s.  9.) 

Setting  Fire  to  Agricultural  Produce,  ^c. — 
That  whosoever  shall  unlawfully  and  mali- 
ciously set  fire  io  ariy  ttack'  of  corn,  grain, 
pulse,  tares,  straw,  hanfm,  stubble,  furze, 
heath,  fern,  hay,  turf,  peat,  coals,  chardoal,  or 
wood,  or  any  steer.of  wood,  shall  ,be  gvihy  of 
felony,  and' being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  theCfturt,  to  be 
transported  beyond  the  seas  for  the  term  of  the 
natural  life  of  such  offender,  or  for  any  term 
not  less  than  fifteen  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  three  years,  (s.  10.) 
Punishment  of  Accessaries. — ^That  in  the  case 
of  every  felony  punishable  under  this  act,  every 


laistfoliy  .and  ^malidousJy  set  fire  to  or  in  any-  I  principal  jn  the  second  degree,  and  every,  ac- 
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ceteary  beford  the  ftxt,  sball  be  pmlslMiUe 
with  denib  or  (Hkerwlse  in  the  Mme  manner  n» 
the  prrimcTpal  In  the  first  decree  is  by  thii  act 
punrishable  j  and  etery  accessary  after  the  fart 
to  any  felony  pitnisfaable  under  this  act  shaH, 
on  convietimi,  be  liahle  to  be  impriserned  for 
any  term  not  exceeflmjf  two  yean.  (b.  1 L) 

Offences  punishable  k^  Tmprisonment.^^Thnt 
wliere  any  person  shall  be  convicted  of  anv 
oflfence  punishabte  under  this  act  for  which 
imprisonment  may  be  awarded,  it  shall  be  law- 
ful for  the  Court  to  sentence  the  offender  to 
be  imprisoned,  or  to  be  hnprisoned  and  kept 
to  hard  labour,  in  the  common  f^\  or  house 
of  correction,  and  also  to  direct  that  the  of- 
fender shall  be  kept  in  solitary  confinement  for 
any  portion  or  portions  of  such  imprisonment, 
or  of  micfa  imprisonment  with  hard  labour,  not 
exceedinif  one  month  at  any  one  time,  and  not 
exceeding'  three  months  in  any  one  year,  as  to 
the  Court  in  its  discretion  shall  seem  meet, 
(s.  12.) 

Nyt  to  affect  Powers  of  6  Sf  S  fT.  4,  e,  3S, 
and  4  Cr.  4,  c,  64.— -That  nothing  in  this  act 
contained  shall  be  construed  to  extend  to  the 
alteration  or  repeal  of  any  of  the  powers,  pro- 
visions, or  rej(ulations  contained  in  5  &  6  W.  4, 
c.  3S,  intituled  <*  An  Act  for  effecting  greater 
Uniformity  of  Practice  in  tlie  Government  of 
the  several  Prisons  in  England  and  Wales,  and 
for  appointing  Inspectors  of  Prisons  in  Great 
Britain,"  or  in  4  G.  4,  c.  64,  intituled  •«  An 
Act  for  consolidating  and  amending  the  Laws 
relating  to  the  buildmg,  repairing,  and  regu- 
lating of  certain  Gaols  and  Houses  of  Correc- 
tion m  England  and  Wales."  (s.  13.) 

Offences  committed  within  the  Mmiralty 
Jurisdiction. — ^That  where  any  felony  punish- 
able under  this  act  shall  be  committed  within 
the  jurisdiction  of  the  Admiralty  of  England  or 
of  Ireland,  the  same  shall  be  dealt  with,  in- 
quired of>  tried,  and  determined  in  the  same 
manner  as  any  other  felony  committed  within 
that  jurisdiction,  (s.  14.) 

Not  to  extend  to  Scotland. -^Thhi  nothing  in 
this  act  contuned  shall  extend  to  Scotland. 
(8.  15.) 

Commencement  of  Aot.^ThsX  this  act  shall 
commence  and  take  effect  on  the  first  day  of 
October  one  thousand  eight  hundred  and 
thirty-seven,  (s.  16.) 


IMPROVEMENTS  SUGGESTED 
THE  LAW. 


IN 


F&ACTICB  AT  TBI  JUOOKB'  CHAMBKRS. 

To  the  Editor  of  the  Legal  Observer, 

Sir, 
I  HAH  occasion  to-day  to  attend  at  Serjeant's 
Inn,  Chancery  Lane,  in  which  there  was  sit-, 
ting,  for  the  dispatch  of  public  business,  that 
most  respected  and  learned  Judge,  the  Chief 
Justice  of  the  Common  Pleas.  From  the 
number  of  cases  wliich  were   appointed  to 


come  before  \&in  on  svmmmis,  if  iWriMi^  of 
the  question  to  supnose  his  Lordship,  who  is  a 
pains-taking  and  religionsly  conscientious  man, 
ctmld  get  through  the  business ;  Aidt^petidettlFf 
of  which  the  place  was  like  a  bear^gardea, 
from  the  multitudes  of  persons  of  all  descriu- 
tions  assembled  in  it;  and  to  wind  iip  the 
misery,  the  suitors  were  disadraiitaged,  and 
the  time  of  the  attorneys  sacrificed. 

All  this  arises  from  a  wane  of  attendsioe, 
de  die  in  diem^  of  one  of  the  fifteen  Jadgoa  of 
the  Land.  Would  there  be  anw  Impropriety  in 
appointing  one  i^  the  fifteen  Masters^  l»y  depu- 
tation, to  attend  to  the  business  of  summonsca 
daily?  I  suggest  this  to  relieve  the  Judges,  if 
all  the  fifteen  feel  they  can,  with,  regard  to 
the  interests  of  the  public,  be  fairly  absent 
at  one  time.  It  is  impossible  to  conceive 
the  misery  and  iniury  ^  this  want  of  tftange- 
ment,  which  calls,  and  loudly  calls  too, 
for  some  remedr.  It  is  most  unfiur  tluit 
a  Chief  should  be  called  on  to  sit  at  all 
on  the  business  to  which  I  have  referred  | 
but  I  cannot  see  it  to  be  so  with  respect  to  the 
other  twelve  Judges,  who  are  not  over-worked, 
save  during  the  term  and  on  circuit.  If,  how. 
ever,  their  Lordships  think  otherwise,  1  am 
sure  the  experienced  masters  would  sit,  and 
that  they  would  moreover  win  the  respect  of 
the  profession,  and  confer  a  great  obligation 
on  the  public. 

A  SoBBCfltlBEB. 

SepL  13. 


PUBLIC  AND  PRIVATB  SBAI.8  IN  CHANCBAT. 

Sir, 

Knowing  that  you  are  at  all  times  willing  lo 
give  publicity  to  any  thing  that  may  seem  to 
require  correction,  1  beg  lo  draw  attention  to 
the  present  mode  of  obtaining  the  various 
writs  that  are  issued  out  of  and  under  the  seal 
of  the  Court  of  Chancery. 

No  writ  can  be  obtained  on  payment  <»f  the 
usual  fees  except  on  what  is  cidled  a  "public 
seal,''  and  on  all  other  occasions  (no  matter 
how  urgent),  a  '*  private  seal  '*  must  be  paid 
for,  (and  that  can  only  lie  obtuned  on  certain 
days),  the  charge  for  which  is  3/.  1«.  in  the 
first  instance,  and  I8«.  6</.  for  every  writ  that  is 
sealed  after  the  "  private  seal "  has  been  open* 
ed,  in  addition  to  the  usual  fees. 

From  the  month  of  August  to  the  month  of 
November  there  is  no  *'  public  seal "  whatever, 
but  there  is  a  "  prvate  seal "  generally  once  in 
a  week,  so  that  no  writs  of  any  description  can 
be  obtained  during  the  whole  of  that  period 
except  on  payment  of  the  additional  fees. 

Now  surely  this  ought  to  be  remedied.  In 
every  other  Court  the  various  writs  (issuing 
out  of  those  (Courts)  can  be  obtained  daily 
during  the  whole  of  that  period  without  any 
additional  charge ;  besides,  the  officers  of  the 
Court  of  Chancery  have  large  salaries  and  if 
it  be  necessary  that  they  should  be  out  of  town 
six  days  out  of  seven^  why  not  let  <fae  **  private 
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sed  *'  Aaft  u  ndw  once  in  a  week  be  a  "  public 
gcair*  and  ijot  cbarfje  these  additional  and 
exborbitant  fees.  I  trust  that  th»  wxH  be  In- 
quired into  in  the  proper  quarter, 

H.  H. 


PRIVATE  ACTS, 

PRIinttD     BT    »H*    queen's    PRINTER,     AND 
WHBBBOV  THE  PRINTED  OOPIES  Bf  AY  BE 
.      ,  GiTBfil  IN  EVIDENCE. 


1   VICT. 

[Concluded from  p.  371.] 

32.  An  act  to  enable  thegofernors  of  the 
fre^, grammar  schbol  of  CUtKeroe  in  the  county 
of  LAiicaster  to  sell  and  grant  building  leases 
of  the  school  estates,  and  to  enlarge  the  powers 
of  the  governors. 

33.  An  act  to  transfer  the  endowments  of 
the  domestic  chapel  of  Sir  Thomas  Dyke  Ac- 
land  Baronet  at  Columb  John  in  the  parish  of 
Broadcliat  in  the  county  of  Devon,  which 
chapel  is  proposed  to  be  pulled  down,  to  a 
chapel  iatenued  to  be  built  in  lieu  thereof  near 
lui  residence  at  Killcrton  in  the  same  parish. 

34.  An  act  for  authorizing  the  trustees  under 
an  act  passed  in  the  thirty-ninth  and  fortieth 
years  Of  his  Majesty  King  George  the  Third, 
fot-  enabling  the  Duke  of  Richmond  for  the 
time  being  to  grant  jointures  as  therein  men- 
tioned, and  for  other  purposes,  to  sell  the 
residue  remaining  urisold  of  the  Stocks  ob 
transfer  of  which  the  said  annuity  Was  made 
redeemable,  and  to  invest  the  monev  to  aride 
from  such  sale  in  the  purchase  of  manors, 
lands,  and  hereditaments  j  and  for  other  pur- 
poaes.  , 

36.  An  act  to  extend  the  powers  given  to 
the  trustees  of  the  will  of  Charles  Bvcfsfield 
Baqaire  by  an  act  of  parliament  oassed  in  the 
seventh  year  of  the  reign  of  his  Majesty  King 
George  the  Fourth,  intituled  "An  act  to  en- 
able trustees  to  grant  building  leases  of  lands 
In  the  several  parishes  of  Saint  Leonard's  Hol- 
lingtoa.  Saint  Mary  of  the  Castle  of  Hastings, 
Maudlin,  Saint  Mary  Magdalen,  Saint  Michael 
near  Hastings,  and  Horsham,  in  the  county  of 
Sussex,  paru  of  the  estates  devised  by  the  will 
of  Gfafflto  Eversfield  Esquire^  and  to  sell  the 
same  lands*  and  also  two  detached  farms  in 
the  parishes  of  Hollington  and  Horsham  afore- 
8Md,  other  parts  of  the  same  estates,  and  for 
layiilg  out  the  money  arising  by  such  sale  in 
the  puichaw  of  other  estates,  to  be  settled  to 
the  same  uses. 

39.  An  act  for  authorizing  the  sale  of  cer* 
tain  estates  in  the  counties  of  Ghlway  and 
Mayo  deirtsfid  by  the  w'dl  of  the  Riglit  Honour- 
able  John  late  Lord  Clanmorris  deceased,  and 
for  kyiftg  out  the  monies  thedce  arising  in  the 
purchase  of  other  estates,  to  be  settled  to  tbe 
same  uses.  ,    ,^  ,. 

37.  An  act  to  enable  the  Right  Honourable 
Thomas  Earl  of  Wilton,  and  the  person  or  per- 
50B8  for  the  liuie  being  entilled  to  the  estates 


devised  by  or  sCaodiag  Umited  to  tbe  usee  of 
the  wills  of  the  Right  Honourable  Thomas 
late  Earl  of  Wilton  and  the  Right  Honourable 
Eleanor  late  Countess  of  \^1ltoa,  both  deceased « 
to  make  conveyances  in  fee  or  demises  for 
long  terms  of  ^ears  of  certain  parts  of  the  said 
estates,  for  building  on  or  improving  the  same«e 
under  reserved  yearly  rents. 

38.  An  act  to  enable  the  Court  of  Chancery 
in  Ireland  to  appoint  other  persons  to  act 
under  the  family  settlement  of  the  Marquis  of 
Dooegall  and  Earl  of  Belfast,  bearing  date  the 
twenty  eighth  of  October  one  thonsand  eight 
hundred  and  twenty-two,  in  the  place  of 
Thomas  Ball  and  Thomas  Ellis  deceased* 

39.  An  act  for  vesting  settled  estates  in  the 
township  of  Headingley-cum-Burlev  in  the 
parish  of  Leeds  in  the  county  of  York,  of 
which  John  Hedry  Fawcett  Esquire  is  tenant 
for  life,  in  trustees  for  sale,  and  for  investing 
the  monies  to  be  produced  thereby  in  the  pur- 
chase of  other  estates  to  be  settled  to  the  same 
uses. 

40.  An  act  for  empowering  the  trustees  of 
the  win,  as  to  his  real  estate^  of  Silvanus  Bevan 
Esquire,  deceased,  to  sell  the  freehold  estates 
in  the  counties  of  Wilts  and  Berks  devised  by 
the  same  will,  and  for  laying  out  the  money  to 
arise  from  such  sale  in  the  purchase  of  other 
estates,  to  be  settled  to  the  sames  uees. 

41.  An  act  to  alter  and  amend  an  act  passed 
in  the  second  year  of  tbe  reign  of  his  late  Ma- 
jesty King  William  the  IV,  intituled  "  An  act 
to  enable  the  governors  of  tbe  possessions,  reve- 
nues, and  goods  ol  the  Free  Grammar  School 
of  King  Edward  the  Sixth  in  Birmingham  in 
the  county  of  Warwick  to  erect  a  schoolhouse, 
master's  houses,  and  other  suitable  accom- 
modations for  the  said  school,  and  to  extend 
the  objects  of  the  ebarity ;  and  for  other  pur^ 
poses. 

42.  An  act  for  exchanging  part  of  the  set- 
tled estates  of  the  Most  Honourable  the  Mar- 
quis of  Bute  and  Earl  of  Dumfries  in  the 
county  of  Glamorgan,  in  England,  for  estates 
of  the  said  Marquis  in  the  counties  of  Ayr, 
Wigton,  and  Bute,  in  Scotland  j  and  for  other 
purposes. 

43.  An  act  fdr  extending  the  powers  of 
sale  and  exchange  contained  in  the  marriage 
settlement  of  Fk-ancift  Adams  the  younger. 
Esquire ;  and  for  other  purposes. 


NOT  PRINTED. — 7  Wm,  4. 

45."^  An  act  for  naturalizing  Martin  Alep- 
son  And  Matthew  Alepson. 

46.  An  act  for  naturalizing  Michael  Castelli. 

47.  An  act  for  naturalizing  Frank  Castelli. 

48.  An  act  for  naturalizing  Abraham  Victor 
Salaro'6. 

49.  An  act  for  natui-alizing  Bernard  Mette. 

50.  An  act  for  naturalizing  Henry  Anthony 
Meite. 


*  There  appears  to  be  a  mistake  in  number- 
ing  this  and  the  subsequent^'ls.    Eii. 
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51.  An  act  for  naturalizin^r  John  Becker. 

52.  An  act .  lo  dissolve  the  marria/^e  of 
Charles  Gardiner  Esquire  with  Harriet  Maria 
Elizabeth  his  now  wife,  and  to  enable  him  lo 
marry  again ;  and  f«)r  other  purposes. 

5't  An  act  for  naturalizing  Ernesto  Do- 
menico  Daintano  Rapallo. 

54.  An  act  for  naturalizing^  Angelo  Antonio 
Solari. 

55.  An  act  for  naturalizing  Edmee  Nicole 
Pulcherie  Felice  Hales  and  her  infant  dausfhter. 

5().  An  act  for  naturalizing  Charles  Frede- 
rick Huth. 

57.  An  act  for  naturalizing  Daniel  Mein. 
erczhagen. 

1  Vict. 

,  58.  An  act  for  naturalizing  Andrew  Martin. 

69,  An  act  for  naturalizing  Dame  Marie 

liouise  Pelline  De  Dall>erg  Acton  and  her 

infant  son  Sir  John  Emerich  E<lward  Dalberg 

Acton  Buronet. 


PARLIAMENTARY  RETURNS. 


OFFENDERS  D17RINQ  THREE  TEARS. 

A  STATEMENT  of  the  Number  of  Offenders  fot 
Offences  against  the  Person,  Burglary,  Steal- 
ing in  Dwelling  Houses,  persons  therein  be- 
ing put  in  fear,  Robbery,  Arson,  Piracy,  and 
Forgery,  for  the  last  Three  Years,  and  for 
the  Year  1836,  showing  the  Number  Con- 
victed, the  Number  Executed,  and  the  Num- 
ber Transported  for  Life. 

Offences  against  the  Person. 

{Attempts  to  Murder,  Maim,  ^c) 

Total  number  of  persons  committed  in 

1836 118 

Convicted 51 

Executed     ......  1 

Transported  for  life  •  .        .        ,        .  31 
Number  of  persons  committed  in  three 

years  ending  with  1836      .        .        .  411 

Convicted 177 

Executed 7 

Transported  for  life      ....  100 

{Attempts  to  procure  the  Miscfirriaffe  o/fFomeu 
quick  with  Child.) 

Total  number  of  persons  committed  in 

1836 1 

Convicted "j 

Executed [-none 

Transported  for  life     .        .        .        .J 
Number  of  persons  committed  in  three 
years  ending  with  1836     ...  5 

Convicted 2 

Executed 1 

Tranipof  ted  for  life     .        .        .        ,  1 

•  By  those  tronsported  for  life  is  intended 
•uch  as,  being  capitally  convicted,  had  their 
punishment  coiniuutcd  for  transportation  for 


Burglary. 

Total  number  of  persons  committed  Ut  . 

1836         .        .        .        .„;...    21"^ 

Convicted Isji 

Executed | 

Transported  for  life  ,  «...  -  l^f 
Number  of  persons  committed  in  tliWii^ 

years  ending  with  1836  ,  .'"''.  .78/ 
Convicted  .  .  .  !  '  ,  '  ^ '  ,  ?<6 
Executed     ....    i- ;.:•...>  \^  ..^ 

Transported  for  life     .        .      ' .'"  '^'r*   ''S^J 

Stealing    in  Dwelling  HonifL^'^^^P^sym 
therein  being  put  in /ear.' 

Total  number  of  persons  commiMed'  in 

1836 /  5 

Convicted 5 

Executed none 

Transported  for  life  ....  5 
Number  of  persons  committed  in  three 

years  ending  with  1836     ...  10 

Convicted JO 

Executed i 

Transported  for  life     -        .        ,        .  8 

Robbery. 

Total  number  of  persons  committed  ib 

1836 a3l 

Convicted 2OI 

Executed 4 

Transported  for  life     .        .  .145 

Number  of  persons  committed  in  three 
years  ending  with  1836     .        .        .    1053 

Convicted 571 

Executed 5 

Transported  for  life      .        .  .395 

Arson  {Capital), 

Total  number  of  persons  committed  in 

1836 fi2 

Convicted 10 

Executed 2 

Transported  for  life     ....  4 
Number  of  persons  committed  in  three 
years  ending  with  1836     ,..191 

Convicted ^  • 

Executed ij 

Transported  for  life      .        .        .        !  16 


Piracy. 

Total  number  of  persons  committed  in-v 

1836 ^ 

Convicted \ 

Executed ■       [ 

Transported  for  life     .        .        .        i. 
Number  of  persons  committed  in  three 
years  ending  with  1836     . 

Convicted 

Executed ] 

Transported  for  life      .        .        .        ! 


^nofte 


AOftC 
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Total  number  of  persons  committed  in 

^1836 , 

Convicted    .        .        .        .        .        .  ,  1 

Executed     .        .        '        .        .       *  '  nooc 
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Number  of  persons  committed  in  three 

years  ending  with  1836     ...  3 

Convicted 3 

Executed  '*.' none 

Tiaosported  for  life     ...        .  3 


Total  number  of  persons   committed, 
io  respect  of  the  before-mentioned 

offences,  in  1836       ....  800 

Total  convicted 456 

Tatal  executed 8 

Total  transported  for  life     ...  323 
Total  Jtnmber  of  .persons  committed  in 

three  years  ending  with  1836   .        .  2462 

Total  convicted 1348 

Total  eaoecuttd 33 

Total  transported  for  life     ...  896 


SUPERIOR  COURTS. 


[Before  the  Four  Judges.] 

8URBTT. 

A.  uxideriooh  •  /«  do  oertain  ttork  for  a  com- 
pnny,  and  was  to  be  paid  in  a  manner  pre' 
scribed  in  the  bond,  B.  became  a  surety  to 
the  bond,  A.  obtained  advances  on  the  bond 
from  the  compttny  to  a  s^reuter  extent^  and 
in  a  manner  different  from  that  trhich  was 
preicribed  in  the  bond.  A,  did  not  com- 
plete the  work.  The  company  employed 
C.  tojinish  the  work,  and  paid  him  a  turn 
tmalier  than  bad  been  in  the  first  imtance 
agreed  on  with  A.  Held,  that  an  action 
would  lie  against  the  surety,  for  the  non- 
performance  of  the  work^  but  that  the 
damages  under  these  circumstances  mast 
be  merely  nominal. 

This  was  an  action  of  debt  on  bond*  The 
plaintiff  was  the  treasurer  of  the  London  Dock 
CompainF,  and  the  defendant  was  the  admiuis- 
trator  of  the  effects  of  Mr.  Laycoclc,  who  had 
entered  into  a  bond,  conditioned  for  the  due 
performance  of  a  contract  entered  into  between 
a  person  named  Streather  and  the  Dock  Com- 
pany. Mr.  Laycock  became  Streather*s  surety 
in  the  amount  of  6000/.  It  appeared  that 
Streather  had  entered  into  a  contract  with  the 
company  for  the  execution  of  certain  works, 
the  whole  expense  of  which  was'  fixed  at 
56,000/.  The  company  was  not  to  make  any 
paynienta  in  respect  of  these  works  without  a 
certificate  from  one  of  its  own  ofiicers,  of  a 
certain  portion  of  them  having  been  performed, 
and  when  such  certificate  >vas  given,  the  com- 
pany was  only  to  pay  three  fourths  of  the 
amount  due  for  the  work  so  certified  to  have 
been  performed,  and  was  to  reserve  the  re- 
maining fourth  part.  The  compaiw  had  in 
fact  paid  money  to  the  amount  of  36^000/.,  to 
Streather,  and  had  then  advanced  sums  to  the 
amount  of  12,000/.  more,  and  had  not  in  these 
payments  and  advances  observed  the  stipula- 


tions of  the  contract.  Streather  finally  became 
unable  to  perform  his  contract,  and  ceased  to 
carry  on  the  works  which  he  had  engaged  to 
execute.  The  company  then  employed^  some 
other  person  to  finish  the  works,  and  paid  him 
a  sum  a  slight  degree  smaller  in  amount  than 
that  which  had  been  agreed  on  with  Streather. 
Still  the  company  was  the  creditor  of  Streather 
for  the  amount  of  the  advance,  and  the  plain- 
tiff" therefore,  as  treasurer  of  the  company, 
brought  this  action  on  the  bond.  The  de- 
fence was,  that  the  company  bad  only  suffiered 
a  nominal  damage  from  the  violation  of  the 
contract ;  that  the  bond  was  a  bond  for  Its  due 
performance,  not  for  indemnity  against  the 
general  conduct  of  Streather;  and  that  the 
company  was  not  at  liberty  to  depart  from  the 
terms  of  the  contract,  the  due  performance  of 
which  alone  the  defendant  had  guaranteed, 
and  thus  threw  the  conseijuence  of  that  de- 
parture on  the  defendant ;  that  the  company 
ought  not  to  have  paid  to  Streatlier  the  full 
sum  of  36,000/.,  which  sum  was  the  gross 
amount  of  the  value  of  the  work  that  had  been 
done,  but  ought  to  have  retained  one  fourth  of 
it ;  and  again,  that  the  company  had  no  right 
whatever  to  make  the  defendant  liable  for  the 
12,000/.,  which,  quite  independently  of  the 
contract,  had  been  advanced  to  Streather.  The 
cause  was  tried  before  Lord  Denman  at  Guild- 
hall, when  the  facts  were  turned  into  a  special 
case  for  the  opinion  of  the  Court. 
Sir  F,  Pollock,  and  Mr.   Robinson,  for  the 

Slaintiff*.  The  London  Dock  Company  has  been 
ere  damnified  at  all  events,  to  the  extent  of 
12,000/.,  and  the  right  to  maintain  the  action 
nut  beiuv;  disputed,  the  claim  for  damages  is 
at  least  good  to  that  extent.  The  payment  of 
a  balance  of  money  to  a  principal,  does  not, 
at  all  events  and  under  all  circumstances  dis- 
charge a  surety.  If  the  principal  has  not  done 
that  for  which  the  payment  is  made,  the  surety 
is  responsible  for  the  amount  thus  improperly 
obtained.  The  surety  is  answerable  here  for 
the  money  advanced  to  the  principal,  but  if  the 
surety  is  to  be  discharged  here,  he  can  only  be 
discharged  by  application  to  a  Court  of  Equity. 
If  the  departure  from  the  strict  letter  of  the 
bond  was  intended  to  be  relied  on  as  a  defence, 
that  defence  ought  to  have  been  pleaded. 

The  Attorney  General,  Mr.  Chilton,  and  Mr. 
J,  fF.  Alexander  for  the  defendant.  It  is  not 
enough  to  shew  that  the  company  lost  money 
by  this  transaction,  the  plaintiff'  should  shew 
how  the  loss  occurred,  and  that  it  did  not 
occur  through  the  neglect  of  the  company  to 
observe  the  stipulations  in  the  bond.  But  it  is 
doubtful  whether  any  loss  has  been  incurred. 
The  work  was  completed  for  a  less  sum  than 
was  ayrreed  on  with  Streather.  Tlie  damages, 
therefore,  must  be  merely  nominal.  This 
matter  could  not  be  pleaded,  for  the  bond  was 
broken,  and  the  defendant  was  liable  to  the 
action.  The  whole  ouestion  is,  what  is  tlie 
amount  of  damages  the  plaintiff*  is  entitled  to 
recover  ?  No  other  plea  could  he  put  on  the 
record  than  such  as  would  compel  the  plaintiff* 
to  assign  breaches.  It  is  clear  that  the  defect 
here  arose,  hot  from  the  non-performance  of 
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the  contract  by  Streather,  for  vhich  alooe  thei 
defendant  was  answeralrle,  but  from  the  ir-i 
rejifularity  of  the  proceedings  of  the  company. 
Suppose  that  before  any  work  had  been  done, 
IStreather  had  come  to  the  company  and  asked 
for  an  advance  of  the  whole  stipulated  sum, , 
and  havinfl^  obtained  it,  liad  refused  altc^etheri 
to  proceed  with  the  work  ;  ii  is  dear  that  had 
such  an  advance  been  made,  the  company 
could  not  iiave  recovered  it  from  the  sureties 
of  Streather,  for  the  advance  would  not  have 
been  made  within  the  terms  of  the  l>ond.  It  is 
the  same  with  a  part  as  with  the  whole  of  the 
sum  w^reed  on.  The  company  was  not  war- 1 
ranted  in  advancing  more  than  three  fourths' 
of  the  sum  which  its  officers  should  certify  as' 
.the  amount  and  value  of  the  work  performed. 
If  the  company  had  observed  this  stipulation, , 
itcouM  not  have  suffered  any  injury. 

Sir  F.  PoliocA,  in  replv.  In  the  case  sup-i 
posed  the  sureties  would  have  been  liable ; 
they  were  answerable  for  the  conduct  of  Strea* 
ther  in  the  performance  of  this  contract. 
Through  his  conduct  a  loss  has  arisen,  and 
they  must  bear  it.  Every  farthing  of  the 
money  advapced  to  him,  was  advanced  upon 
the  contract.  If  the  company  was  to  have  no 
other  security  agaiust  its  advances  than  the  re- 
taining of  the  one-fourth,  where  was  the  use 
of  the  company  taking  a  bond  ?  It  is  clear 
that  in  this  case,  as  in  those  of  collectors  of 
parishes,  and  others  in  a  similar  situation,  the 
surety  is  bound  to  answer  for  a  loss  occasioned 
by  the  conduct  of  his  principal. 

Lord  Denman,  C.  J. — I  do  not  wish  to  be 
bound  by  the  opinion  I  expressed  at  Nisi  Priug, 
for  the  case  is  well  worthy  of  the  consideration 
of  the  Court.  But  I  did  then  not  doubt  about 
it,  and  I  do  not  doubt  now.  After  facts  have 
been  understood,  I  think  it  is  clear  that  the  loss 
is  not  a  loss  brought  on  the  company  by  reason 
of  a  breach  of  the  bond,  for  which  the  surety 
is  liable,  but  by  reason  of  the  advances  made 
to  the  contractor  without  the  knowledge  of  the 
sureties,  and  in  contravention  of  the  terms  of 
the  bond.  Under  these  circumstances  the 
company  cannot  call  on  sureties  to  make  good 
the  loss  thus  incurred.  It  would  be  a  waste  of 
time  to  say  more. 

Mr.  Justice  Liuledala.^l  am  of  the  same 
opinion.  The  value  of  the  work  done  was 
36,000/.  So  by  the  terms  of  the  contract,  the 
advance  ought  not  to  have  been  more  than 
27,000/. ;  the  company  advanced  48,000/.  The 
money  paid  to  the  person  who  was  afterwards 
employed  in  completing  the  work,  was  some- 
thing less  than  v^bat  the  company  would  have 
been  bound  to  pay  Streather  under  the  contract. 
In  that  respect  the  company  did  not  suffer  any 
loss.  Then  as  to  the  money  advanced,  it  ap- 
pears  to  me  that  that  money  was  advanced  not 
under  the  contract,  but  in  disregard  of  it 
Wh^n  a  surety  enters  into  a  bond  for  the  per- 
formance of  a  contract  by  a  principal,  he  has  a 
right  to  see  it  properly  performed  by  both  his 
principal  and  the  ooligee,  and  if  they  choose  to 
act  differently  from  the  contract,  the  obligee 
canilot  come  on  him  afterwards.  How  else  is 
the  surety  to  know  the  extent  of  his  liabifity? 


It  may  be  true  here,  that  this  surety  did  It  ]|«^ 
what  was  done,  but  that  was  an  accidental  tyr* 
cumstance,  and  does  not  make  any  (fifTerifnce 
in  the  right  of  (he  surety.  Here,  Sn^aih^  him- 
self did  not  complete  the  contract,  bat'itt  the 
end  it  was  completed  by  another  person  f<rr  less 
money  than  Streather  would  have  been  etdtitled 
to  under  the  contract.    Ntnr  what  is  i^al^te- 
ment  of  bfeadi  ?  that  he  did  not  petlort0'1iis 
engagement.    The  time  does  not  mifteM  dif- 
ference. The  case  of  Seitlet.r.  BMami^^  ilMWs 
that  where  there  is  a  stipulation  in  a  bond,  as 
to  the  doing  of  a  certua  thing,  ia  wiitiMr*  4»d 
according  to  the  form  given  in  the  bond,  that 
at^mlation  cannot  be  dnpeaaed  svtt  by^pftn)! 
agreement  between  the   partiea,    Thcra  the 
question  was  between  the  parties  themaetvcs : 
here  it  is  between  one  kA  ueflu  and  a  rarety, 
and  the  reason  therefore  is  still  stronger  to 
hold  the  party  to  the  performance  of  the  strict 
letter  of  the  bond.    1  he  company  here  has  not 
been  damaged  at  all.    If  Streather  had  per- 
formed  his  contract,  the  oompany  would  have 
had  to  pay  more.    It  is  said  that  this  on^t  to 
be  pleaded;  it   could  not.     The   defendant 
mignt  only  plead  performance  of  the  contract, 
but  could  not  plead  that  the  alleged  danmifiea- 
tion  was  of  the  plaintiff's  own  wrong,  and  that 
was  none  under  contract.    The  ouy  gnqmd 
on  which  I  go  is,  that  the  advancea  wece  ^rolmi- 
tary  from  the  company  to  Streather,  and  there- 
fore cannot  be  recovered  against  the  sureties. 
Mr.  Justice  Patiuou, — ^The  question  in  this 
case  arose  upon  a  branch,  alleging  that  the 
company  had  been  injured  by  noa-pmormance 
of  a  contract.    This  fact  was  not  raewu.    It  is 
clear  that  there  has  been  a  breach  of  the  con- 
ract,  for  Streather  did  not  perform  the  condi- 
tion of  the  contract :  then  the  plaintiff  it  entitled 
to  recover.    The  only  question  then  is,  what 
damages?    I  think  the  damages  ahoald  be 
merely  nominal.    It  is  said  if  the  company  is 
to  retun  one  fourth  of  the  sum,  what  «s  the 
use  of  taking  a  bond^?  I  see  a  good  reaaon  for 
taking  a  bond.    The  object  was ,  to  have  some* 
body  to  have  recourse  to  if  Streather  did  not 
perform  the  contract,  and  the  company  wu 
obliged  to  employ  another  person,  and  had  to 
pay  more.  These  things  are  consistent  with  each 
other.     Then  the  contract  says,  that  the  woik 
is  to  be  performed  in  a  certain  time.  Streather 
is  not  to  have  a  right  to  call  on  the  company 
for  money,  till  he  has  performed  one-whdi 
of  the  work,  then  he  is  only  to  call  for  uree 
fourths  of  the  value  of  what  is  certified  to  have 
been  done.  The  payments  here  might  tie  on 
account  of  the  contract.  Has  the  surety  •  right 
to  see  them  made  according  to  the  eontfact? 
I  think  he  has.    He  is  only  answerabte  for 
that.    They  were  not  made  according  to  the 
contract.    So  that  it  seems  to  me  no  dami^ges 
have  been  incurred  in  that  respect,  by  a  breach 
of  the  contract,  and  that  a  verdict*  for  the 
amount  of  U.  was  perfectlv  right. 

Mr.  Justice  I9^ilhamf, — I  am  entirely  of  the 
same  opinion.  The  defendant  bmk  surety 
for  performance  of  contract.    Sappoae  there 
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lif^.bw*  ^  lioii-[>erformano« ;  the  company  lias 
Apt  bceo  damnified  under  the  contract,  for 
36,0UO/^  and  the  18,000/.  paid  to  the  other 
Dcrsun  «aU>loyed  to  finish  xhe  work,  are  less 
togiethei  wan  the  money  which  mu«t  have 
he^ipaid.to  Streather^  had  he  finished  it.  As 
to  ^b«  advanpes»  they  were  not  payable  in  re* 
Ard  of  ^9  contract,  nor  on  contract.  There 
•hoidd  Afref^e  be  nominal  damages  only. 

Bule  ditcharffod. — ^arre  v.  Otlveri,  ad-- 
muMirutMMfI^»C9c^s  T.T.  1837*  K.  B.  P.  J. 


CmCUITS  €«?  THE  CaMMISSION- 
BRS  POK  THE  RiOBF  OF  IN- 
SOLVENT DEBTORS, 

AUTUMN  CIRCUITS,  1837. 


HOME  CIRCUIT. 

H.  R.  REYNOLDS,  Esq.,  Chief  Commissioner. 

Kent,  at  Maidstone,  Friday,  Nov.  10. 
Kent,  at  Dover,  Monday,  Nov.  13. 
jIt  the  city  of  Canterbury,  Tuesday,  Nov.  14. 
Svttejfy  at  Horsham,  Saturday,  Dec.  2. 
^Wtfitr^Hire,  atlferlford,  Wednesday,  Dec. 


BOUTHBRN  CIRCUIT. 

/.  (r,  tiarrie,  Esq.,  Commlaiioner. 
Btrk$hire,  atReadinjf,  Friday,  Oct.  20. 
O^vrtMtirn,  at  Oxford,  Monday,  Oct.  23. 
WeroeMershire,    nt  Worcester,   Wednesday, 

Chucetter0hire,  at  Gloucester  and  city,  Fn- 
day,  Oct.  27.  ^    ^       ^    ! 

MonrnQuthshive^  at  Monmouth,  Monday,  Oc-{ 
4ober  30.  j 

Brecimekehire,  at  Brecon,  Wednesday,  No-j 
vember  1. 

€tmMrganMre^  at  Cardiff,  Friday,  Nov.  3. 

Ghmurganthire^  at  Swansea,  Monday,  Nov.  6. 

Ckrmartkfnshire,  at  Carmarthen  and  Borough, 
Tuesday,  Nov.  7.  ^  ,« 

Pemhrpkeihire^  at  Haverfordwest  and  Town, 
Thorsday,  Nov.  9. 

Cfardigmskire^  at  Cardigan,  Saturday^  Nov. 
II. 

Hafinct^fkire,  at  Presteigne,  Monday,  Nov.  13. 

HgrefifrMire.  at  Hereford,  Tuesday,  "Nov,  14. 

M  the  eitu  qfBri$toi,  Tuesday,  Nov.  1 6. 

Smeneuhire^  at  Bdth,  Saturday,  Nov.  18. 

SmereeUkire,  at  Wells.  Monday,  Nov.  20. 

Devwu&ire,  at  Exeter  and  City,  Wctlnesday, 
Nov.  2^. 

Devonshire,  at  Plymouth,  Saturday,  Nov.  25. 

Cornwll,  at  Launceaton,  Monday,  Nov.  27. 

Dorsetshire^  at  Dorchester,  Thursday,  Nov. 
30. 

'^'ills/lire,  At  Salisbury,  Friday,  Dec.  1. 

JU  theTmn  of  SouthamptQU,  Saturday,  De- 
cember 2. 

Hampshire,  at  Winchester,  "Monday,  Dec,  4. 


MIDLAND  CIROVIT. 

T.  B.  Bowen,  Esq.,  Commissioner. 

Esseof,  at  Chelmsford,  Fridav,  Oct.  27. 

Essex,  at  Colchester,  Saturoay,  Oct.  28. 

Suffolk,  at  Ipswich,  Monday,  Oot.  30. 

Norfolk,  at  Yarmouth,  Wednesday,  Nov.  1. 

Norfolk,  at  Norwich  and  City,  Thursday,  No- 
vember 2. 

Suffolk,  at  Bury  St.  Edmunds,  Monday,  No- 
vember  6. 

CamMdgeshire,  atCtmbddgv,  Tuetdty,  No* 
vember  7. 

ffuntingdons&ire^  at  Huntingdon,  Wednesday, 
Nov.  8. 

Norfolk,  at  Lynn,  Friday,  Nov.  10. 

Northainptonikire.  at  Pcterboroiighj  Saturday, 
Nov.Jl. 

Lincolnshire,  at  Lincoln  and  city,  Monday, 
Nov.  13. 

Nottinghamshire,  at  Nottin£^iam  and  Town, 
Wednesday,  Nov.  15. 

Derbyshire,  at  Derb^,  Friday,  Nov.  17. 

Leicestershire^  at  Leicester,  Monday,  Novem, 
ber20. 

j4i  the  citv  of  Lichfield,  Wednesday,  Nov.  22. 

Staffordshire,  at  Stafford,  Thursday,  Nov.  23. 

Shropshire,  at  Shrewsliuiy,  Monday,  Nov.  27- 

Warwickshire,  at  Birmingham,  Wednesday, 
Nov.  29. 

Shropshire,  at  Oldbury,  Thursday,  Nov.  30. 

^t  the  cHy  of  Coventry,  Friday,  Dec.  1 . 

fForwickshire,  at  Warwick,  Saturday,  Dec.  2. 

Northamptonshire,  at  Northampton,  Tuesday, 
Dec.  6. 

Bedfordshire,  nt  Bedford,  Thursday,  Dec.  7. 

Buckinghamshire,  at  Aylesbury,  Friday,  De- 
cember 8. 


NOnTQnRN  CIRCUIT. 

AT.  J.  Law,  Esq.,  Commissioner. 

Rutlandshire,  at'Oakham,  Monday,  Oct.  23. 

Yorkshire,  at  Sheffield,  Wednesday,  Oct.  25. 

Yorkshire,  at  Wnkelield,  Thursday,  Oct.  26. 

At  the  Town  of  Kingston-upon-Jiull,  Friday, 
Nov.  3. 

JieheeityofYork,  Saturday,  Nov.  4. 

Yorkshire,  at  York  Castle,  Monday,  Nov.  6. 

Yorkshire,  at  Richmond,  Wednesday,  Nov.  8. 

Durham,  at^Durham,  Thursday,  Nov.  9. 

At  the  Town  ofNewcastleAtpon*Tyne,  Friday, 
Nov.  10. 

Northumberland,  at  Newcastle-upon-Tyne,  Sa- 
turday, Nov.  11, 

€umberland,nt  Carlisle,  Monday,  Nov.  13. 

fFestmorland,  at  Appleby,  Tuesday,  Nov.  14. 

fFestmorland  at  Kendal,  Wednesday,  Nw.16. 

Lancashire,  at  Lancaster,  Thursday,  Nov.  16. 

Lancashire,  at  Preston,  Tuesday,  Nov.  28. 

Lancashire,  at  Liverpool,  Wednesday,  Nov,  29. 

Cheshire,  at  Chester,  Saturday,  Dec.  2. 

At  the  City  of  Chester,  RIonday,  Dec.  4. 

Flintshire,  at  Mould,  Tuesday,  Dec  5. 

Denbfgkehire,  at  Ru)tbin»  Wednesday,  Doc,  6. 

Anglesey^  at  Beaumaris^  Friday,  Dae,  8. 
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C'trnnrtfOfuhire,  atCarnarvon,  Saturday,  Dec.  9. 
M^ionethshire,  at  Dolj^elly,  Tuesday,  Dec.  12. 
Monttrvmerythire,  at  Welch  Pool,  Thureday, 
Dec.  14. 


MISCELLANEA. 


LAW  OF  THE   TWJCLVB  TABLES. — NOCTURNAL 
MEETINGS. 

Amongst  the  advantages  derivable  from  the 
study  ot  the  Roman  laws,  Dr.  Irving,  in  his 
Introduction,  points  out  the  important  expla- 
nation which  is  afforded  on  many  questions  of 
ancient  history.    Thus  he  observes,  "  It  is 
commonly  regarded  as  a  very  curious  and  re- 
markable fact,  that  although  the  Romans  were 
disposed  to  tolerate  every  other  religious  sect, 
yet  they  frequently  persecuted  the  Christians 
with  unrelenting  cruelty     This  exception,  so 
fatal  to  a  peaceable  and  harmless  sect,  must 
have  originated  in  circumstances  which  ma- 
terially dtstinguidhed  them  from  the  votaries 
of  every  other  religion.    The  causes  and  the 
pretexts  of  persecution   may  have  varied  at 
various  periods ;  but  there  seems  to  have  been 
one  general  cause,  which  will  readily  be  appre- 
hended by  those  who  are  intimately  acquaint- 
ed with  the  Roman  jurisprudence.    From  the 
most  remote  period  of  their  history,  the  Ro- 
mans had  conceived  extreme  horror  against  all 
nocturnal  meetings  of  a  secret  and  mysterious 
nature.    A  law  prohibiting  nightly  vigils  in  a 
temple  has  even  been  ascribed,  though  with 
little  probability,  to  the  founder  of  their  state. 
The  Uws  of  the  twelve  Tables  declared  it  a 
capital  offence  to  attend  nocturnal  assemblies 
in  the  city.    And,  to  omit  other  authorities, 
the  '  Senatuiconsultum  Marcianum  de  Bac- 
chanalibus '  is  of  a  similar  tendency ;  though 
it  is  indeed  directed  against  a  particular  insti- 
tution, which  was  believed  to  have  been  pro- 
ductive of  the  greatest  enormities.    This  then 
being  the  spirit  of  the  law,  it  is  obvious  that 
the  nocturnal  meetings  of  the  primitive  Chris- 
tians  must  have  rendered  them    objects  of 
pecnliar  suspicion,  and  exposed  them  to  the 
animadversion  of  the  magistrate.     It  was  dur- 
ing the  night  that  they  usually  held  their  most 
solemn  and  religious  assemblies;  for  a  prac- 
tice which  may  be  supposed  to  have  arisen 
from  their  fears,  seems  to  have  been  continued 
from  the    operation   of  other  causes.    Mis- 
understanding the  purport  of  certain  passages 
of  Scripture,  they  were  led  to  imagine  that  the 
second  advent,  of  which  they  lived  in  constant 
expeetation,   would    take    place    during    the 
night ;  and  they  were  accustomed  to  celebrate 
nightly  vigils  at  the  tombs  of  the  saints  and 
martyrs.    In  this  case  therefore  they  incurred 
no  penalties  peculiar  to  the  votaries  of  a  new 
religion,  but  only-such  as  equally  attached  to 
those  who,  professing  the  public  religion  of 
the  state,  were  yet  guilty  of  this  undoubted 
violation  of  its  laws." 


"  See  however,  (says  Dr.  Irving.)  what  k 
stated  in  Bishop  Watson's  Apology  for  Ckria- 
tianity,  p.  104,  and  in  Sir  George  Colebrooke't 
Six  Letters  on  Intolerance,  p.  295.  Lond. 
1791,  Bvo.  The  last  of  these  writers  ptacoi 
great  reliance  on  what  be  oobceives  to  have 
been  one  of  the  laws  of  the  twelve  Tablet: 
'  Apart  let  no  one  have  new  gods.  Those  of 
strangers  let  no  one  worship  privately,  unleaa 
they  be  publicly  allowed.'  He  proceeds  lo 
state  that  '  no  words  oan  be  more  preciae  to 
prohibit  the  private  exercise  of  a  refigion  not 
warranted  by  the  state.  As  this  law  was  never 
repealed,  I  do  not  see  on  what  antfaority  an. 
thors  have  asserted  that  at  Rome  every  family 
was  left  to  worship  in  its  own  wny.'  It  js 
however  very  material  to  remark,  that  tiiia  it 
not  one  of  the  laws  of  the  twelve  Tablet,  bat 
one  of  those  devised  by  Cicero  for  the  covem- 
ment  of  an  imaginary  republic.  De  Legibus, 
lib.  ii.  cap.  viii "— /^oai  ur,  frviUg'i  iatrmku^ 
tion  to  the  Studjf  of  ike  Civil  Law,  p.  8-41. 


THE  EDITOR'S  LETTER  BOX. 


The  first  edition  of  the  Manual  for  Articled 
Clerks  and  other  Law  Smdents,  being  enlllvly 
out  of  print,  a  Second  Edition  is  now  in  ifae 
press,  and  will  be  published  as  soon  aa  piais- 
ticable.  It  is  considerably  enlar^ec^  and 
contains  the  Questions  put  at  the  several  Ex- 
aminations, with  references  to  works  of  autho- 
rity where  answers  may  be  found.  It  will  also 
comprise  the  Common  Law  Regulations,  and 
the  Chancery  Orders  and  Regulations,  which 
were  not  made  at  the  time  of  the  first  Editios. 
Notes  are  added,  shewing  the  practical  effect 
of  the  Rules,  and  the  course  to  be  pursued, 
with  the  construction  put  by  the  Examiners 
on  particular  sections  of  the  Rules,  and  the 
Decision  of  the  Courts  on  cases  which  have 
come  before  them. 

The  Legal  Almanac,  Reihembtaneet,  and 
Diary,  for  1838,  adapted  pecnliariy  to  the  nse 
of  the  Profession,  will  be  published  before  the 
next  Term.  Any  snggestions  or  information 
relating  to  the  work  should  be  sent  as  early  as 
possible. 

We  have  now  reprinted  several  nambetB,  and 
complete  Sets  of  the  Legal  Observer  may  be 
obtained  of  the  Publisher,  and  Sabscrlben  de- 
siring to  have  any  separate  ilumben  to  com- 
plete their  Volumes  will  be  supplied  with  them 
on  the  usual  terms  for  a  short  time  to  come. 
The  first  Ten  Volumes  with  a  Geoerid  Index 
may  be  had  for  5/. 

The  letters  of  "Alexis ;"  W.  F.  N.:  and 
"A  Solicitor,"  will  probably  appear  next 
week. 

We  recommend  B.  VV.  F.  to  call  at  the  Law 
Societv's  Olhce  for  the  information  he  requires. 
The  Second  Edition  of  the  Articled  Cicrts' 
Manual  will  contain  every  particular  relating 
to  the  Examination. 
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—  ••  Qnod  magis  ad  Not 

Ptertinet,  etnescire  malmn  est,  afltRinm* 


HORAT. 


THE  SYSTEM  OP  REVISING  VOTES 
UNDER  THE  REFORM  ACT. 

Wk  have  repeatedly  called  the  attention  of 
our  readers  to  the  present  system  of  revis- 
ing votes  lor  membeiB  of  parliament,  and 
the  present  seems  a  fit  occasion  for  renew- 
ing the  subject.  The  Revising  Barristers 
are  now  hard  at  work  all  over  the  king- 
donii  delivering  long  and  no  doubt  (to  the 
ektent  of  their  experience  and  abihty) 
laminoas  fadgments,  and  in  these  dull 
times  the  newspapers  give  them  "  ample 
verge  and  scope  enough."  We  have  al- 
ready from  time  to  time  given  our  reasons 
for  oppoaing  the  existing  plan;  and  in- 
stead of  repeating  them*  we  merely  pur- 
pose adverting  to  some  points  respecting  it 
which  have  not  before  been  touched  upon. 
In  the  first  place,  then,  we  believe  that 
this  part  of  the  Refonn  Act  was  never  in- 
tended by  its  framers  to  be  final — it  was 
merely  proposed  as  a  convenient  mode  of 
settyog  the  new  registers  under  the  act  in 
the  Int  instance.  In  the  Municipal  Cor- 
poitttion  Act  the  aid  of  the  Revising  Bar- 
Tisten  was  demanded  fiM:  the  first  year, 
and  the  lists,  once  settled,  were  handed  over 
to  other  persons  ever  afterwards;  so  the 
Reform  Act  was  intended  to  call  into  exist- 
ence .this  numerous  ccrp9  as  a  machinery 
Tsady  at  hand,  but  no  one  ever  thought  that 
they  were  to  be  employed  perpetually. 

"  A  breath  unmakes  them,  as  a  breath 
hath  made.'* 

But  n6  dMibt  the  great  difilculty  which 
stands  in  the  way  of  any  change  is  the 
question  of  patronage.  Where  can  the  ap- 
pointments be  placed  }  We  have  only  to 
answer  to  this,  that  we  object  to  its  re- 
maining where  it  is*  It  has  long,  we  con- 
ceive, been  a  settied  principle  of  the  con- 
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stitution  that  the  Judges  of  the  Land  were 
to  have  little  or  no  patronage  vested  in 
them.  No  Common  Iaw  Judge  has  had, 
until  lately,  anything  worth  mentioning  to 
give  away.  The  Bar  respected  and  looked 
up  to  the  Bench,  not  as  the  dispenser  of 
the  good  things  of  office,  but  simply  in 
their  characters  as  Judges.  Hitherto  the 
Bar— even  the  lowest  junior  in  Court—  had 
nothing  to  gain  from  the  Bench — there 
was  no  room  for  subserviency,  and  there 
could  be  no  suspicion  of  it.  llie  character 
of  the  Judge  was  in  fisct  determined  by  the 
profession^  and  he  went  forth  to  the  public 
a  good  or  a  bad  one,  according  to  their  opi- 
nion. This  we  consider  was  attended  with 
great  advantages  to  the  profession  and  the 
public.  It  was  in  this  way  that  an  efficient 
controul  was  kept  over  the  Bench.  No 
Judge  was  ever  strong  enough  to  set  the 
Bar  at  defiance,  or  act  against  its  opinion. 
He  was  always  anxious  to  gain  and  pre- 
serve its  good  opinion,  and  thus  it  is  that 
we  have  found  Judges  laborious  and  pains- 
taking— striving  to  the  utmost  of  their  abi- 
lities to  fulfil  the  duties  of  their  office. 

But  once  give  the  Judges  patronage, 
open  to  the  Bar,  and  all  this  is  broken 
down.  Lawyers  are,  after  all,  but  men.  At 
present,  if  tiiey  do  not  work,  they  know 
they  must  starve,  so  far  as  professional 
gains  are  concerned.  But  shew  them  that 
tiiey  can  get  on  in  their  profession  in  any 
other  way ;  that  they  can  get  the  first  steps 
by  other  means  than  their  own  exertions, 
and  assuredly  they  will  try  the  easier  way. 
Contingent  remainders  and  common  law 
pleading,  however  disguised,  are  a  bitter 
draught.  If  a  young  man  finds  out,  or  even 
supposes,  that  he  can  gain  some  advantage 
in  his  inrofesston  by  courting  the  smile  of  a 
Judge  instead  of  reading  twelve  hours  a 
day,  he  will  generally  prefer  it.  Now  a 
20  ^ 
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Revising  Barristership  is  a  sort  of  profes- 
sional go-cart.  It  is  confessedly  a  situa* 
tion  that  any  one,  however  inexperienced, 
may  hold.  It  may  serve  as  an  introdue- 
tion— it  may»  as  it  is  called,  "  bring  a 
young  man  into  notice" — it  may  smooth 
early  difficulties— pay  circuit  expenses, 
&c.  This  being  the  case,  (and  indeed  we 
are  merely  giving  the  common  talk  on  this 
subject,)  we  firmly  believe  that  the  great 
harm  may  result  from  it  of  rendering  the 
Bar  subservient  to  the  Bench. 

It  may  be  said,  that  there  will  always  be 
enough  Barristers  in  every  Court  to  keep  the 
Bench  in  order.    We  do  not  think  so.    The 
leaders  will  not  want  these  little  places  for 
themselves;   but  they  may  have  sons,  or 
relatione,  or  almost  always  friends  and  pro- 
teges who  do.    The  juniors  are  all  avowedly 
on  the  look  out  for  them.    They  are  watch- 
ing the  looks  and  words  of  the  Judge  on 
this  express  account.     In  dining  with  him 
as  usual,  the  fine  manly  feeling  of  indepen^ 
dence  will  fast  melt  away ;  they  will  laugh 
at  the  learned   Judge's  worst  joke  with 
counterfeited  glee ;  they  will  watch  his  nod 
with  studious  alacrity ;  and  in  Court  they 
will  no  longer  be  intent  on  the  interests  of 
their  client,  but  will  be  considering  how 
they  may  best  please  the  Bench.     We  are 
doing  no  injustice  to  the  Bar  in  this*     For 
independence  we  pla<^e  them,  at  present, 
higher  than  any  other  body  in  the  state; 
but  they  are  subject  to  the   infirmities  of 
human  nature.     They  are  at  present  above 
suspicion ;  but  they  will  not  long  continue 
so,   if  this   extensive    patronage    is    long 
vested  in  the  Judges.     For  the  sake  of  the 
Bench,  who,  we  believe,  would  gladly  dis- 
pense ifith  it ;  for  the  sake  of  the  Bar,  who 
will  be  greatly  injured  by  it ;  and  for  the 
sake   of  the    public   at  lai^e,   we  would 
gladly  see  it  vested  in  almost  any  other 
hands. 

If  the  difficulty  of  patronage  be  disposed 
of,  we  consider  Usat  there  cannot  be  much 
difficulty  in  the  other  points  of  the  ques- 
tion. Surely  ten  competent  and  impartial 
persons  can  be  found  to  discharge  the 
duty  of  revising  votes ;  if  they  devote  their 
whole  time  to  it,  they  mtist  be  better  able 
to  dispose  of  the  bnsinSss  satisfactorily  than 
if  they  merely  took  it  up  occasionally; 
there  is  a  better  chance  of  a  uniformity  of 
opinion  in  ten  than  in  two  hundred  men. 
These  are  all  truisms.  It  may  be  said  that 
the  present  body,  though  not  so  efficient,  is 
more  numerous.  We  have  before  instanced 
the  Commissiohers  of  Bankrupts.  Six  com- 
petent men  now  do  easily  what  seventy  in- 


competent men  left  undoae.  ThiMi.weWf 
lieve  would  it  be  if  eight  or  ten  mc»  wtrc 
appointed  to  revise,  instead  of  the  pitlent 
unlimited  number. 


THE  FEUDAL  SYSTEM. 


to-. 

..It   7H 
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The  Feudal  System!     How 
these  words  made  the  studeDt'^<ii(yulls«cfaB2r 
Fifty  years  ago  every  thing  was'raBbliaaUq 
into  it.     The  feudal  system  was'  ilo6]DBiib 
upon  as  the  origin  of  all  liie  settlediBsti^-' 
tutions  of  Europe.      Every  prineiple  taasi 
endeavoured  to  be  traced  back  to  this  gsealr. 
fountain,  and  every  writer,  especially,  evdy 
legal  writer,  looked  to  it  as  the  key  tofaia 
knowledge  of  the  laws  of  property.     TMa 
spirit  pervaded  Blackstone,  when  immitM* 
his  Commentaries,  in  no  ordimMBy:  degvtK;. 
Coming  fresh  from  the  eldmr  ^miteii(  cuidr 
imbued  with  their   leamingv  he.iws}  tna^ 
fond  of  looking  to  what  could  be  dtfnfeiitei:' 
cording  to  the  priaciplea  of  the-MAsh^ffe^ 
tern  only,  not  considering  tibattbqvntfnr^ 
very  mtich  modified  even  iahi»<day«i  -Maftfi 
being  a  practical  canveyamwt;  he>iHifixBatoi 
aware  how  much  these  principki  btsdrgiMcdi 
way,  even  at  that  time,  before  the  neoes-/ 
sities  and  demands  of  society,  mnd  haam  ' 
greatly  the  Courts,  especially  the  Ccnztsiif 
Equity,  leaned  against  them.  •::>   . 

The  feudal  system   thefefore  naadoin 
longer  be  a  bligbettr  to  the  atadest.   'itm 
imperceptibly  melting,  away,  and  tbe  dbc«  > 
trine  of  Uses  and  trusts  is  firmly  estaWfibcd 
on  its  mills*  -  ' 

Mr.  Stewart,  in  his  ncenit  osefol  irodii 
founded  on  Blackstone^  is  evidently  ofithis 
oj^inion. 

••  It  will  be  seen."  he  says  intfaeiirtro* 
duction,  "  that  very  Uttie  referenee  tojtfia 
feudal  system  has  been  preservedi    It  has' 
been  endeavoured  to  aetapt  the  work  to  .the 
present  law ;  and  it  is  to  be  rsftiembeied 
that  scarcely  any  part  of  that  system  hm 
remains,     lliis  change  has. bead  vmtDmg. 
for  the  last  three  hmklred  yean,  and  may  ' 
be  said  to  be  nearly  ckMnpletcd*     Thci  in*' 
troduction  of  the  Statnte  of  Usus*  in  the 
reign  of  Henry  the  Eighth-^-tbt  great  altei *- 
ations  in  the  Law  of  TenxireSr.whichi  w^re 
made  in  the  reign  of  ('hazlea  the  .Secoud-f- 
and  lastly,  liie  acts  founded  on.tliQ  repocts  ' 
of  the  Real  Property  Commissi^nefft.  paased  • 
in  the  reign  of  the  present  King  [iWiUiam 
the  Fourth],  more  especially  the  acts  re- 
lating to  Inheritance  and  Esclient>*^hKve 
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kft  «eareel)r  a  vmAgt  of  the  law  of  feods 
remahiing.*' 

This,  'we  think,  ift  flatisfactorily  made 
out  in  the  course  of  his  work.  Thus,  iot 
practical  purposes,  enough  is  told  us  in  the 
f(^wiBg  passage  of  the  principle  of  tenure 
now  prevailing  in  this  country,  although 
whcde  volufn^  have  been  written  on  the 
subject. 

"By  the  policy  of  our  laws,  originally 
denied'  from  the  feudal  system,  almost  all 
the  serf;- property  of  this  kingdom  is  sup- 
pMedi  to  be  gran:ed  by,  dependent  upon, 
and  hdden  of,  some  superior  lord,  by  and 
m  oonnderitioa  of- certain  services  to  be 
rendered  to  the  lord  by  the  tenant  or  pos- 
stfsor  of  this  property.  The  thing  holden 
b  therefore  sdkd  a  tenement,  the  possessors 
thereof  tenante,  and  the  manner  of  their 
possession  a  tenure.  Thus  all  the  land  in 
the  kmgdom  is  supposed  to  be  holden  me- 
dialeif  or  iiMnefKately  of  the  King,  who  is 
stfled  the  lord  paramoont,  or  above  all;  and 
thn  pmciple  of  law  it  is  not  intended  to 
disturb/'* 

The*  dilfiirent  kinds  of  tenure  require 
graate  apaoe  to  explain,  although  we  have 
a  doe  to  this  labrynth  if  we  set  out  with 
re&MOiibeiing  tiiat  '*  all  ky  tenures  are  in 
efiect  reduced  to  two  divisions,  free  tenure 
in  common  socage,  and  base  tenure  by  copy 
iA  court  tM,  called  copyhold."  ^ 

hk  tiie  learning  of  estates,  still  less  know- 
ledge of  the  subtleties  of  the  feudal  system 
is  necesaary.  An  estate  in  fee  is  strictly  a 
pwe  fendid  estate,  in  contradistiiietion  to 
an  a&odial  estate.  The  "  feodum,  or  fee, 
isthat  wbkh  is  held  of  some  superior,  on 
condition  of  rendering  him  service;  in 
wUeh  superior  tiie  ultimate  property  of  the 
knd  resides;"  and  the  aUodium  is  defined 
to  be  "  every  man's  own  land,  whieh  he 
possessetk  merely  in  his  own  right,  without 
owing  any  rent  or  service  to  any  superior." 
And  it  is  proper  that  this  distinction  should 
be  known:  but  this  acceptation  of  the  word 
fee  is  not  the  one  in  v^ch  it  is  usually 
reeesfed;  for":the  doctme  that  all  lands 
areholdea  having  been  for  so  many  ages  a 
foLsA  aad  undeniable  axiom,  our  Bnglish 
lawvers  do  very  rarely  (of  late  years  es- 
pecially) use  the  word  fee  in  this  its  pri- 
mary original  sense,  in  contradistinction  to 
alkdimn,  or  absolute  property  with  which 
they  haive  no  concern,  but  generally  use  it 
to  express  the  continuance  or  quantity  of 
estate.*  A  fee  therefore  is  to  be  taken  in 
its  secondary,  and  net  in  its  feudal  sense. 

•  Stewart's  Blackstone,  p.  22, 


Then  again  tiie  little  that  remained  of 
the  feudal  system  has  been  almost  entirely 
swept  away  by  the  acts  relating  to  descent 
and  escheat.  The  old  rules  were  perhaps 
in  some  cases,  by  a  forced  construction,  all 
traced  up  to  this  system  ;  but  they  have 
been  now  revised,  and  rendered  consistent 
with  common  sense. 

If  therefore  we  are  addressing  any  student 
who  stands  on  the  threshhold  of  the  law, 
let  him  not  be  deterred  from  entering  it  by 
the  fear  of  any  difficulty  on  this  ground. 
The  law  of  property  is  now  pretty  much 
what  it  should  be.  If  we  would  point  ttf 
any  portion  of  it  which  still  requires  the 
attention  of  the  legislature,  we  would  say 
that  the  law  of  tenure  might  be  still  further 
simplified  by  reducing  all  kinds  of  land  into 
common  socage  or  freeholds,  and  by  still 
further  facilitating  the  transfer  of  real  pro* 
perty ;  but  the  absiud  and  barbarous  rules 
of  the  feudal  system  no  longer  incumber 
either  the  study  or  practiee  c^  conveyanc- 
ing. 


NOTES  ON  EQUITY. 


RXrrVOB  FOB  COSTS. 

It  is  a  well  known  rule  of  equity  practice 
that  there  can  be  no  revivor  for  costs ;  Hall 
V.  Smith,  1  Bro,  C.  C.  438 ;  Jenour  v,  /e- 
nour,  10  Yes.  562;  l^owten  v.  Corporatioi^ 
of  Colchester,  2  Mer.  113;  Morgan  v.  Scvda-. 
more,  2  Yes.  jun.  313,  and  3  Ibid,  i95; 
Jupp  V.  Gearing,  5  Madd.  375 ;  but  the^ 
are  exceptions  to  this  rule. 

Thus  where  the  plaintiff's  solicitor,  at  the 
request  of  the  defendant's  solicitor,  agreed 
to  postpone  the  taxation  of  costs  decreed  to 
be  paid  up  to  the  plaintiff  on  an  under** 
taking  that  the  plaintiff  should  not  be  pre- 
judiced thereby;  before  the  costs  were 
taxed  the  plaintiff  died ;  and  the  Vice  Chan* 
cellor  held  that  his  executors  were  entitled 
to  revive  the  suit  for  the  costs. 

"  The  plea,"  said  the  Vice  Chancellor, 
"  is  to  so  much  of  the  bill  as  prays  that  the 
original  suit  and  the  proceedings  thereia 
may  be  revived;  and  therefore  the  defen- 
dants ought  not  to  have  answered  to  that 
part  of  the  bill  which  prays  that  the  mas- 
ter may  make  his  report  or  certificate  nunc 
pro  tunc,  and  date  it  before  the  death  of  the 
plaintiff  in  the  original  suit;  for  the  master 
cannot  make  his  report  and  datie  it  befo{]s 
the  death  of  the  plaintiff  without  making  a 
report  in  an  abated  suit,  which  cannot  be 
done ;  for  no  proceeding  can^  be  taken  in 
2qit2edbyCjOOgle 


396 


Plainliff  Executort  Costs, 


that  suit  unta  it  is  revived.  The  plea  pur- 
posea  to  extend  to  every  proceeding  in  the 
original  suit;  but  at  the  same  time  the  de- 
fendants have  answered  as  to  a  particular 
proceeding  in  that  suit.  Besides,  what  is 
statied  to  have  taken  place  between  the 
parties  amounts  in  effect  to  an  agreement 
that  the  suit  should  be  revived.     On  both 

S)und^    therefore,    the    plea  is  bad/'— 
oker  v.  Wiikins,  7  Sim.  349. 


OF  THE  EQUITABLE  CLAIM  OF 
PLAINTIFFS.  SUING  AS  EXECU- 
'iX)RS  OR  ADMINISTRATORS.  TO 
BE  RELIEVED  FROM  COSTS. 


It  is  well  known  that  the  statute  of  the 
23  Hen.  8.  c.  15.  which  made  plaintiflfe 
liable  to  costs,  was  so  peculiar  in  its  terms 
as  not  to  extend  to  plaintiffs  who  sued  as 
executory  or  administrators  on  a  contract 
made  with  their  testator  or  intestate.  It  is 
equally  well  known  as  an  historical  feet, 
that  the  object  of  the  3  &  4  W.  4.  c.  42, 
8.  81,  was  to  deprive  them  of  this  advan- 
tage, and  to  place  them  under  the  ordinary 
liability ;  and  accordingly  the  latter  enact- 
ment is  as  follows :  — 

••  That  in  every  action  brought  by  any 
executor  or  administrator  in  right  of  the 
testator  or  intestate,  such  executor  or  ad- 
ministrator shall,  unless  the  Court  in  which 
such  action  Is  brought,  or  a  Judge  of  anv 
of  die  «aid  Superior  Courts,  shall  otherwise 
order,  be  liable  to  pay  costs  to  the  defen- 
dant in  case  of  being  nonsuited  or  a  verdict 
passing  against  the  plaintiff,  and  in  all 
other  cases  in  which  he  would  be  liable  if 
such  plaintiff  were  suing  in  his  own  right 
upon  a  cause  of  action  accruing  to  himself; 
and  the  defendant  shall  have  judgment  for 
such  costs,  and  they  shall  be  recovered  in 


The  enactment,  it  is  seen,  gives  no  case,  frequently  declared  he  should  not  d^end^  the 

and  prescHbes  no  principle,  to  guide  the   -i-     f  .  -—  •  -    .   -^      .: 

Court  in  the  exercise  of  their  discretion  : 
it  remained  therefore  for  the  profession  to 
learn  from  the  earliest  ex-tentative  appli- 
cations, if  we  may  use  the  expression,  in 
what  way  the  Court  would  exercise  the 
power  given  to  them.  The  earliest  case 
ostoife  befofte  the  Court  of  Common  Pleas, 
«ad  ttife  decision  bf  the  Court  being  given 
in  a  fonnal'  written  jndgment.  it  became  a 
leading  case,  and  a  criterion  for  future 
applications :    that  ca^e,    however,    stands 


alone,  and  as  the  oiyly  one  in  wlpdhL  tfa6 
plaintiff*  has  been  successful.*  The  denlnce' 
to  the  action  in  that  case  was,  as  is  not 
uncommon,  foreign  and  contrary  to  the 
merits,  and  succeeded  upon  a  merely  t^K- 
nical  objection;  and  this  it  was,  in,, sub- 
stance, which  induced  the  Court  to  g^nuxt 
the  plaintiff's  application.  '  \ 

TTie  action  was  an  action  for  monW  pad 
and  received,  and  was  broi%h^  to  ie^er  a 
sum  of  money  which  the  defend^^t  ii^itVe•^ 
ceived  from  an  insurance  office,  on  ^'j^Itcy 
of  insurance  which  the  defendant  ha^  eff^^V 
ed,  in  his  own  name  indeed,  on  the  life  ot 
the  plaintiff's  testator,  and  in  which  Ke 
admitted  that  he  had  no  interest.        '  ' , 

Mr.  Justice  Park,  in  deliverii^.  5^^* 
ment.  stated  the  following  groundit  for  ex- 
empting the  plaintiff  from  costs :—"  What 
are  the  circumstances  of  this  case  ?  Hie  tes- 
tator had  desired  the  defendant  to  effect;  a 
policy  of  insurance  for  him  upon  his  lif0,  yhici^ 
the  defendant  did  in  his  own  name,  TQl  Mr. 
Gardenier  died,  therefore,  no  moni^v  was 
due  from  the  insurance  ofiice,  ana  Mr. 
Barrow  owed  the  testsLtor  notiiiiig.  But 
upon  his  death,  the  defendant/  ia  wh<:>se 
name  the  policy  was  effected,,  VeceivM, 
2000/.,  and  he  was  the  onl^  petW;p[  to 
whom  the  office  would  pay,  and  theti  an 
implied  contract  took  place  to  pay  the 
executors  of  the  testator  that  money  wliich 
the  defendant  has  admitted  be  received,  and 
to  the  possession  of  which  he  had  no  right. 
Hie  plaintiffs  could  only  sue  in  their  repre- 
sentative character;  for  no  contract  was 
made  with  them  individually^  but  only  as 
rep]:esenting  their  testator.  Still  the  nev 
statute  would  impose  costs*  if  the  Court 
should  not  interpose.  We  are  of  opi^ipa 
that  the  plainti&  ought  not  to  pay  costs. 
One  main  point  to  consider  is,  Was  this  a 
frivolous  action  ?  So  fer  from  it,  it  ap- 
pears from  the  affidavit  that  it  was  the 
bounden  duty  of  the  plaintiffs  to  the  estate  of 
the  testator  to  bring  an  action :  the  defen^ 
dant  claimed  no  interest  in  the  matter,  and 


cause:  the  plaintiffs  were  defeated  t^n  a 
ground  which  they  could  not  be  suppajted  (o 
apprehend" 

No  merits  in  th6  defence,  no  dei](ieri;t  in 
the  failure  of  the  action ;  on  the  contc^. 
a  defence  which  was  confessedly  uhjjist, 
and  which  succeeded  on  a  ground  so. tech- 
nical that  the  plaintiff  could  not  be  expected 
to  comprehend  it,  are  indeed  strong  girouods 

*  Lyfons  v.  Barron,  4  Mpprc  &  Scott,  463. 
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for  malidg  the  appH($ation.  Yet  this  ca3e 
may  be  considered  as  having;  been  overruled, 
as  far  as  regards  the  general  grounds  of 
6uch  applications.  In  Engler  v.  T^oteden^ 
the  bourt  was  pressed  wi^  this  decission^ 
and  Tindalf  C.  J.  said,  "  I  cannot  help 
thinking  that  the  rule  laid  down  in  Lysons 
v.  Barrow  is  rather  more  favourable  to  ex- 
ecutors t:ha^  the  statute  will  in  strictness 
Swanap^;  .t  think  the  sounder  rule  is,  to 
oia  me  defendant  to  be  in  all  cases  enti- 
le^ jip  pi^  costs,  unless  it  shall  appear  that 
1^  has  trought  the  action  upon  himself  by 
practising  something  like  a  fraud  upon  the 
plaintiff/* 

.y  The  misconception  introduced  by  the 
^case  ,of  I^sons  v.  Barrow,  has  given  rise  to 
numerous  unsuccessful  applications;  and 
we  think  it  will  be  useful  now  to  bring  the 
coses  together  for  future  guidance. 

In  the  case  just  mentioned  {Engler  v. 
Twisden)  the  action  was  brought  on  a  bond 
more  than  twenty  years  old,  and  no  pay- 
mQi>t  qf  interest  was  indorsed  on  it.  The 
defence,  however,  was  not  this,  but  that  the 
defendaAt  was  discharged  under  the  Insol- 
vent Debtors'  Act :  in  fact  he  was  so ;  and 
thp  ^qund  on  which  the  plaintiff  sought  to 
b^' relieved  was,  that  the  defendant's  sche> 
dule  was  not  to  be  found  in  the  office  of 
the  Court;  but  in  answer  to  this,  it  ap- 
peared that  the  plaintiff  might,  by  making 
due  search  and  inquiry,  have  discovered 
from  the  register  book  and  minute  book  of 
the  clerk  in  court  that  the  defendant  had 
obtained  his  discharge,  and  on  this  ground 
the  Court  refused  to  relieve  him. 

It  must  be  confessed  that  the  ground  of 
the  application  in  this  case  was  very  feeble ; 
but  there  are  many  cases  in  which  an  ex- 
ecutor has  not  the  means  of  foiining  an  opi- 
nion on  the  truth  of  a  plea,  unless  the  de- 
fendant communicates  to  him  some  of  the 
particulars  of  the  evidence :  to  refuse  to 
make '  such  communication  is,  obviously 
no  fraiud;  and  therefore,  consistently  with 
the  rule  which  we  have  quoted  in  the 
words  of  Chief  Justice  Tindal,  a  refusal  of 
that  kind  is  no  ground  for  granting  an  exe- 
cutor the  exemption  in  question. 

Accordingly;,  where  the  action  was  brought 
for  917/.  I8«.'l0d.  for  the  use  of  a  waggon 
and  three  horses,  and  a  cait  and  two  horses, 
and  the  defendants  had  tendered  535/.,  and 
refused  to  explsdn  upon  what  grounds  they 
sought  to  reduce  tjie  claim  to  this  amount, 
or  to  say  whether  there  was  any  agreement 

'"  '  "  b'S  Scott,  427. 


in  writing,  or  to  give  any  other  information 
than  that  the  deceased  had  contracted  to 
do  the  work  for  them  for  less  than  was 
charged,  and  the  defendants  succeeded  ac 
the  trial,  by  proving  that  the  deceased  had 
agreed  that  the  cart  with  two  horses  should 
be  charged  for  as  a  cart  with  One  horse, — ' 
which  it  was  proved  was  a  common  pmctioe 
in  the  trade,— the  Court  refused  to  exempt 
the  plaintiffs  from  costs ;«  and  Tindal,  C.J. 
said,  "  If  the  general  rule  be  that  victas 
victori  in  expensis  condemnandus  est,  why 
should  not  an  executor  plaintiff  be  liable  to 
costs  where  he  fails  to  establish  his  right  to 
sue,  in  the  same  manner  as  if  the  contract 
had  been  made  by  himself  personally?  Why 
should  the  burden  be  thrown  upon  an  in- 
nocent defendant  ?  One  class  of  cases  in 
which  the  Court  might  properly  interpose 
to  relieve  executors  from  costs  is,  where 
they  have  acted  fairiy  and  honestly  in  the 
assertion  of  a  supposed  right,  and  have  been 
deceived  by  some  misrepresentation  of  the 
other  party.  If  such  had  been  the  case 
here,  I  should  not  have  hesitated  to  sayj, 
that  our  discretion  ought  to  be  exercised  in 
their  favour.  *****  The  question  is, 
whether  there  has  been  any  thing  in  the 
conduct  of  the  defendants  that  wOl  justify 
us  in  depriving  them  of  the  benefit  the 
legislature  intended  to  give  them.  //  f> 
said  that  they  carefully  concealed  from  the 
plaintiffs  the  nature  of  their  defence.  I 
should  be  sorry  to  say  that  a  defendant  who 
has  a  defence  capable  of  being  made  a  matter 
of  litigation  is  bound  before  he  goes  into 
Court  to  disclose  it  to  his  adversary  on  rer 
quest :  I  know  of  no  law  to  compel  him  to  do 
so." 

From  cases  so  favourable  in  their  cir- 
cumstances for  the  application,  and  in  which 
nevertheless  the  application  was  unsuccess- 
ful, it  is  manifest  how  rarely  it  will  happen 
that  an  executor  can  claim  the  exemption ; 
and  as  a  pretty  general  rule  is  laid  down  in 
the  passage  just  quoted  from  Chief  Justice 
Tindal,  we  shall  content  ourselves  with 
little  more  than  briefly  stating*  the  other 
cases,  in  not  one  of  which  did  the  applica- 
tion succeed,  though  we  should  add  that 
Mr.  Justice  Vaughan,  in  the  last  case,  dif- 
fered from  the  rest  of  the  Court,  and  thought 
the  plaintiff  had  opuade  out  a  case  for  an 
.ejcemptlon. 

In  one  of  the  other  cases,  the  action  was 
on  a  bond  for  an  apprentice  fee«  and  the 
defence  was  that  the  testator  had  made  a 


c  Southgate  v.  Crowley,  I  Scott,  374.  . 
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conupt  and  unlawful  agreement  for  the 
purpose  of  evading  the  Apothecaries'  Act, 
by  making  it  appear  that  the  aj^rentice 
had  been  articled  for  five  years,  when  in 
fact  he  would  have  served  only  two,  in  order 
that  he  might  fraudulently  get  admitted 
to  the  examination  at  Apothecary's  Hall.^ 
This  plea  was  proved,  and  the  Court  re- 
fused to  relieve  the  plarnti£P,  because  "  the 
plaintiffs  were  by  this  plea  made  acquainted 
with  the  illegality  of  the  transaction,  and 
tiiey  should  then  have  abandoned  the  ac- 
tioa.  and  the  statute  never  intended  that 
9Uch  a  case  as  this  should  be  fought  at  the 
•xpense  of  the  defendant." 

In  another  case,  of  an  action  for  the  rent 
of  a  farm,  where  the  defendant  succeeded 

Sn  the  best  of  all  grounds,  that  the  rent  had 
een  paid,  and  he  proved  this  by  the  testa- 
tor's receipts,  the  Court  refused  to  relieve 
the  plaintiff,  though  it  appeared  that  he 
had  obtained  administraticm  merely  as  a 
creditor,  and  that  he  had  been  induced  to 
bring  the  action  by  the  representations  of 
the  deceased's  widow,  who  was  sister  of  the 
defendants 

And  so  where  the  action  was  on  a  pro- 
missory note,  and  the  plaintiff  after  two 
peremptory  undertakings  was  nonsuited  for 
not  proceeding  to  trial,  and  her  ground  for 
asking  relief  was  that  she  brought  the  ac 
.tion  in  the  belief  that  it  would  not  be  de- 
fended, and  that  her  sole  reason  for  not 
proceeding  to  trial  was  that  she  could  not 
.prove  the  defendant's  handwriting,  the 
Court  refused  the  relief;'  and  we  may  ob- 
serve, that  in  this  case  the  plaintiff  was 
fiable  to  some  costs  independently  of  the 
recent  statute,  namely,  those  arising  out  of 
her  peremptory  undertakings;  for  where, 
before  this  statute,  executors  were  liable 
for  the  costs  occasioned  by  their  own  per- 
sonal default,  as,  for  example,  on  a  judg- 
ment of  nonpros., 8  and  on  a  judgment  of 
nonsuit  upon  not  proceeding  to  trial,  for 
Hie  costs  occasioned  by  not  proceeding  to 
trial  ;^  and  we  niay  further  add,  that  the 
jBtatute  does  not  apply  to  the  case  in  which 
an  executor  sues  on  a  {Mromise  made  to  him- 
self,^ for  in  that  case  he  is  liable  to  costs 
under  the  statute  of  Hen.  8^  and  the  Court 
it  seems  have  no  power  to  relieve  him  un- 
der the  recent  statute. 


CHANGES  IN   THE  LAW  IN'^tHE 
LAST  SESSION  OP  PARLlAlVIE^r, 
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d  Poole  V.  fFigg^f^s,  3  Scott,  601. 

«  Godson  V.  Freeman,  2  C.  M.  &  R.  586. 

'  fTtlkinson  v.  Edwards,  1  Scott,  173. 

K  Hawes  V.  Saunders,  3  Burr.  1584. 

h  Pickup  V.  IVharton,  2  Cromp.  &  M.  401. 

*  Ashton  V.  Poynter,  1  C.  M.  &  R.  738. 


PUNISHUSNT  BT  T&iJISPORTATIQi^^j 

1  Vict.  c.  90.  «i'"  !  ' 

This,  nke  the  other  Criminal  L^W  A^/.Wm' 
come  into  operation  on  the  Ist  Octof^iv.  ,R.ia. 
intituled  "  An  Act  to  amend  the  Im&  li^tlve 
to  offences  puaisbable  by  transpprtfL^Qn  ^or 
Life."    It  recites  that  by  2  &  3  W.  4, «..  JiSU 
intituled  "  An  Act  for  abolishing  tbe  ftuiisli* 
ment  of  Death  in  certun  Ca8e9,  and  substi- 
tuting a  lesser  Punishment  in  lien  thereof," 
persons  convicted  of  certun  offences  tberehi 
mentioned  are  liable  to  be  transported  beyond 
thesesa  for  life:  And  that  by4  W*  4«.c^44, 
intituled  "An  Act  to  repeal  so  much  of  l!*m> 
Acts  of  the  Seventh  and  Eighth  Vears  and 
Ninth  Year  of  King  George  the  FdaHh  as 
inflicts  the  punishment  of  Death  i||;>Qiil^enons 
breaking,  entering,  and  steidin||r  In  a,  DsreUiii^ 
House;  also  for  giving  Power  fo  the J«d(«i 
to  add  to  the  Punishment  of  transp^rtittoh 
for  Life  in  certiun  Cases  of  Forgery^  and  ia 
certain  other  Cases,"  persons  pnnishable  by 
transportation  for  life  under  the  said  recited 
act  are  liable,  prievloQsly  to  their  beiqg  trans- 
ported, in  case  the  Court  before  whom  sueh 
persons  shall  be  convicted  shall  think  fit,  to  bfe 
imprisoned,  with  or  without  hard  labour,  in 
the  common  gaol  or  house  of  correctibn,  or  to 
be  confined  in  the  penitentiaiy,  for.  ai\y  tern 
not  exceeding  fonr  y«an  nor  less  than  one 
year :  And  that  by  the  safd  last-mentioned  re- 
cited act  every  person  convicted  of  breaking 
and  entering  any  dwelling  house,  and  stesdng 
therein  any  chattel,  money,  or  vshiable  se- 
curity, to  any  value  whatever,  as  priacifials  or 
accessaries  befdre  the  fket,  are  fiable^  n»  be 
transported  beyond  the  seas  fo^  )ife«  or  fcdr 
any  term  not  less  than  seven  yaMM;  as  the  Coiol 
before  whom  any  such  person  shaH  be  con- 
victed shall  adjudge,  and  previously  to  trans- 
portation are  liable  to  be  imprisoned,  witk  or 
without  hard  labour,  as  in  thai  a(it  mentioned, 
for  any  term  not  exceeding  four  years^  or  are 
liable  to  be  imprtsdned,  with  or  wiliioat  hard 
labour,  in  the  common  gaol  or  hotob  x>f  cor- 

Digitized  by  VjOOQIC 


Chorea  in  the  Lam. 


399 


,^f;iV)p  hi  ^yvlcrip  i^pt  .«xpceding  four  years 
nof  le«s»^w^»  tm«  y«ar  :  And  that  it  is  expcdi- 
cut  to  alter  and  amend  the  said  recited  acts. 
It  is  therefore  enacted  as  follows  : 

Repeal  of  certain  Provitiong  ofreciied  Jei9, 
and  new  Provitlon  in  lien  thereof. -—'Th^i  so 
much  of  the  said  recited  acts  as  relates  to  the 
punishment  of  persons  convicted  of  offences 
for  which  they  are  liable  under  the  said  act  of 
tu  secQivd  a"d  tliird  years  of  his  said  late  Ma- 
jesty*'reign'  to  be  transported  for  life,  and  so 
iMi«i  of  t^e  s&id  act  of  the  fourth  year  of  the 
m^Xf^%9^\  rdates  to  the  punishment  of  any 
Mcson  vonvicted  of  the  offeuce  of  breaking 
Sd  entering  any  dwelling  house  and  stealing 
t&rehi  as  in  that  act  mentioned,  shall  from 
a^d  aft^r  the  commencement  of  this  act  be  and 
the  same  is  hereby  repealed ;  and^  that  from 
and  after  the  commencement  of  this  act  every  ^ 
pereoB  convicted  of  any  of  such  offences  shall 
l^ejli^ile  to  be  transported  beyond  the  seas  for 
^ny  term  not  exceeding  fifteen  years  nor  less 
tban  ten  years,  or  to  he  imprisoned  for  any 
term  not  eft'ccedxng  three  years.  Cs.  1) 
.^  ^c/f  hfirein  recited  in  part  repealed,  and  new 
provision  bi  lieu  thereof.-^And  reciting  that  by 
7'S  9^  G;  I,  t.  39,  s.  14,  intituled  ••  An  Act  for 
eoniolififling  and.  amending  the  Laws  in  Eng- 
la|\^«laUye,  iQ  Larceny  and  other  Offences 
connectea  Itierewith,"  it  was  enacted,  that  if 
any  pMfon  should  break  and  enter  any  build- 
iM^^iibd  ^e^  therein  any  chattel,  money,  or 
vaTf^l^le  security,  such  building  being  within 
'{lie  curtilage  of  a  dwelling  house  and  occupied 
therewith,  but  not  being  ^art  thereof,  accord. 
ing  iKi  (h»  provision  therein-before  mentioned, 
every  such  offender,  being  convicted  thereof 
(either  upon  an  indictment  for  the  same 
offea'ce,  or  upon  an  indictm'ent  for  burglary, 
jhou^reakingt  or  stealing  to  the  value  of  five 
pounds  in  a  dwelling  house,  containing  a  sepa- 
rate  count  for  such  offence),  should  be  liable^ 
at  xhe  discretion  of  the  Court,  to  be  trans- 
ported beyond  the  seas  for  life  or  for  any  term 
not  less  than  seven  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  four  years,  and,  if 
amafey'to  be  once,  twice,  or  thrice  publicly  or 
priTavtely  whipped  Cif  the  Court  should  so  think 
tit)  in  addition  to  such  imprisonment:  And 
that  by  s. '15  of  the  said  last-mentioned  act  it 
was  jafeo  enacted,  that  if  any  person  should 
break'  and  enter  any  shop,  warehouse,  or 
countiiig-house.  and  steal  tnerein  any  chattel,, 
money,  of  valuable  security,  every  such  of- 
fender, hieing  convicted  thereof,  should  be 
liable  to  any  of  the  punishments  which  the 
Court  might  award  as  herein-before  last  men- 
tioned: And  thai  by  s.  16  of  the  said  last  men- 
tioned act  it  was  aUp  enacted,  that  if  any  per- 
son should  steal  to  the  value  of  tec  shillings 
any  goods  or  article  of  silk,  woollen,  linen,  or 
cotton,  OT  of  any  one  or  more  of  those  mate- 
rials mixed  with  each  other  or  mixed  with  any 
other  material,  whilst  laid,  placed,  or  exposed, 
during  any  stage,  proeess,  or  progress  of  manu- 
facCUre>  in  aiiy  building,  field,  or  other  place, 
eyqrji  i}^<^fL^nieT,  being  convicted  thereof. 


should  be  liable  to  any  of  the  punishments 
which  the  Court  might  award  as  herein-before 
last  mentioned  :  And  that  by  s.  17  of  the  said 
last* mentioned  act  it  was  also  enacted,  that  if 
any  person  should  steal  any  goods  or  merchan- 
dize  in  any  vessel,  barge,  or  boat  of  any  de- 
scription whatsoever  in  any  port  of  entry  or 
discharge,  or  upon  any  navigable  river  or  canal^ 
or  in  any  creek  belonging  to  or  communicating 
with  any  such  port,  river,  or  canal,  or  should 
steal  any  goods  ur  merchandize  from  any  dock^ 
wharf,  or  quay  adjacent  to  any  such  port, 
river,  canal,  or  creek,  every  such  offender,  be- 
ing convicted  thereof,  should  be  liable  to  any 
of  the  punishments  which  the  Court  might 
award  as  herein-before  last  mentioned  :  And 
that  by  7  &  8  G.  4,  c.  30,  s.  16,  intituled  "  An 
Act  for  consolidating  and  amending  the  Lawa 
in  England  relative  to  malicious  injuries  to 
Property,"  it  was  enacted,  that  if  any  persoa 
should  unlawfully  and  maliciously  kill,  maina^ 
or  wound  any  cattle,  every  such  offender  should 
be  guilty  of  felony,  and  being  convicted  thereof 
should  be  liable,  at  the  discretion  of  tlie  Court, 
to  be  transported  beyond  the  seas  for  life  or 
for  any  term  not  less  than  seven  years,,  or  to 
be  imprisoned  for  any  term  not  exceeding  four 
years,  and  if  a  male,  to  be  once,  twice,  or 
thrice  publicly  or  privately  whipped  Cif  the 
Court  should  so  think  fit)  m  addition  to  such 
imprisonment :  And  that  by  s.  18  of  the  said 
last  mentioned  act  it  was  also  enacted,  that  if 
any  person  should  unlawfully  and  maliciously 
cut  or  otherwise  destroy  any  hopbiads  growinff 
on  poles  in  any  plantation  of  hops,  every  such 
offender  should  be  guilty  of  felony,  and  being 
convicted  thereof  shoula  be  liable  at  the  dis- 
cretion of  the  Court,  to  be  transported  beyond 
the  seas  for  life,  or  for  any  term  not  lessthaa 
seven  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  four  ^rears,  and,,  if  a  male,  ta 
be  once,  twice,  or  thrice  publicly  or  privately 
whipped  (if  the  Court  should  so  think  fit)  ul 
addition  to  such  imprisonment :  And  that  it  iis^ 
expedient  to  alter  and  amend  the  said  last-meof- 
liqped  in  part  recited  acts  :  it  is  therefore  en« 
acted,  that  so  much  of  the  said  last-mentionedS 
acts  of  the  seventh  and  eighth  years  of  the 
reign  aforesaid  as  relates  to  the  punishment 
of  persons  convicted  of  any  of  tne  offences 
herein-before  specified,,  as  in  those  acts  coo- 
tained  respectively,  shall  from  and  after  the 
commencement  of  this  act  l)e  and  the  same  are 
hereby  repealed;  and  every  person  convicted 
after  the  commencement  of  this  act  of  any  of 
such  offences  respectively  shall  be  liable  to 
be  transported  beyond  the  seas  for  any  term 
not  exceeding  fifteen  years  nor  less  tban  ten 
years,  or  to  be  imprisoned  for  any.  term  not 
exceeding  three  years*  (s.  2.) 

Offences  punishable  by  Iittpristmrneni .-^Thtii 
in  awarding  the  punishment  of  imprisonment 
for  any  offence  punishable  under  this  act  it 
shall  be  lawful  for  tbe  CoucL  te^  direct  such 
imprisonment  to  be  with  or  without  hard 
labour,  in  the  common  gaol  or  house  of  cor* 
rection,  and  also  to  direct  that  the  offender 
shall  be  kept  in  solitary  confinement  for  any 
portion  or  portions  of  such  imprisonment,  or 
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iff  such  ltn|>r!sontiient  with  hard  labour,  not 
exceedhid;  one  month  at  any  one  time,  and  not 
exceeding*  three  months  in  any  one  year,  as  to 
the  Court  in  its  discretion  shall  seem  meet. 
(«.  3.) 

Not  td  afftci  Potrers  of  b  d*  6  M^.  4,  (?.  38, 
and  4  G,  4,  e,  64.— That  nothing  in  this  act 
contained  shall  be  construed  to  extend  to  th.* 
alteration  or  repeal  of  any  of  the  powers,  pro. 
Visions,  or'ref(u!ations  contained  in  5  &  6  W. 
•4,  c  38,  intituled  "  An  Act  for  effecting  greater 
Uttiformity  of  Practice  in  the  Government  of 
the  $ev(^]  Prisons  in  England  and  Wales,  and 
for  appointing  Inspectors  of  Prisons  in  Great 
Bi«tam,''  or  in  4  O.  4,  c.  64,  intituled  "An 
Ktx  for  consolidating  and  amending  the  Laws 
relating  to  the  building,  repairin?,  and  regu- 
lating of  certain  Gaols  and  Houses  of  Correc- 
tion in  England  and  Wales.''  (s.  4.) 

fJmrtation  *ff  Time  of  fmprisonmtfnt, — And 
reciting  that  by  the  laws  now  in  force  it  is 
lawful  for  the  </0«rt  before  whom  any  person 
shall  be  convicted  of  certain  offences  for  which 
imprisonmenr  or  imprison nient  with  hard  la- 
bour may  be  awarded,  lo  direct  that  the  offender 
shall  l>e  kept  in  solitary  confinement  for  the 
whole  ur  any  portion  or  portions  of  such  im- 
nrisonroent,  or  of  «nch  imprisonment  with 
fiurd  labour,  as  to  such  Court  in  its  discretion 
should  seem  meet,  it  is  hereby  enacted,  that 
from  and  after  the  commencement  of  this  act 
it  shall  not  be  lawful  for  any  Court  to  direct 
that  any  offender  shall  be  kept  in  solitary  con- 
finement for  any  longer  periods  than  one 
month  at  a  time,  or  than  three  months  in  the 
space  of  one  year,  (s  6.) 

CommentemenI  o/^(?/.— That  this  act  shall 
comntence  and  take  effect  on  the  first  day  of 
October  one  thousand  eight  hundred  and  thir- 
tysevett.  (s.  6.) 


No,  XX, 

'ASOLIStriKO  l>I7NiaHMBNT  OF  DKATB. 
IVict.  C.  91. 
This  act  passed  on  the  17th  July,  1837,  "  for 
aboliHhing  Punishment  of   Death  in   certain 
Cases."    It  recites  that  by  1  G.  1,  c.  5,  it  was 
amongst  other  thin!(S  enacted,  that  if  any  per- 
sons  to  the  number  of  twelve  or  more,  being 
unlawfully,  riotously,  and  tumultuously  assem- 
bled together  to  the  disturbance  of  the  public 
peace,  and  being  required  or  commanded  by 
any  one  or  more  justice  or  justices  of  the  peace, 
or  by  the  sheriff  of  the  county  or  his  under 
sheriff,  or  hy  the  ma\or,  bailiff  or  bailiffs,  or 
other  head  officer,  or  justice  of  the  peace  of 
any  city  or  town  corporate  where  snch  assembly 
should  be,  by  proclamation  to  be  made  in  the 
Kin^'«  name  in  the  fprm  thereinafter  directed, 
.to  disj^erse  theraselve^^  and  peaccablV  to  depart 
.   to  their  habitations  or  to  their  lawful  business, 
should  to  the  number  of  twelve  or  mor^  (not- 
,  u  ithsti^nding  such  proclaniatioh  made)  unlaw- 
.  /uUy,  riotoi^sly.  and  tumultubtisly  remain  or 
coutWire.  together  by, the  space  df  ^ne  hour 
ji.ftef  sntih  command ' or  requcfit ' m ade  Iw  pro 


eomuotid  or  re^tlett  Mi<to>^ftv^qii-eiiilaaMCSoD 
should  l>6  adjudjted  felony' iw^ioiiiclfotnifil  of 
clergy,  and  the  offen^ra  tber«(ti: Should 'be 
adjudged  felons,  and  should  «u(flR»ridkMU'm  in 
cave  of  felony  tvHhonl  h^ntefil  6f' Oto^^  ^and 
it  was  also  by  the  said  aet  fVilth«r '^MiifiM/iliat 
if  any  person  or  persons  iditf  6rfAilMld;;iintli 
force  and  arms,  wUfully  andknbwifogty  ilmose, 
obstruct,  or  in  any  manner  vrilfttRy  flftd4t«fw- 
ingly  let,  hinder,  or  hurtiinir'^MWlir|f^i«bni 
that  should  b«*gin  to  proclUlm  to'f^WfVDilinm 
according  to  the  proclamation thM^  divfioted 
to  be  made  whereby  such  prdctattflltiiitt  Itaild 
not  be  made,  that  then  every  kJfdlC'^lipOfAig, 
obstructing,  letting,  hinderlng,Vlt^ll«Mllg(inch 
person  or  persons  so  beglnninn^'^r/ttiSR^  to 
make  such  proclamation  as  afofvsgid -l^uld 
be  adjudged  felony  withont  benefits  of 'tldfgy, 
and  the  offenders  therein  shouM  'be'lidMji^ed 
felons,  and  should  suffer  death'  aft  kl  vase  of 
felony  without  benefit  of  clergy ;  and  tbftt  ^o 
every  such  person  or  persons,  so  bdng  tittlaw- 
fully,  riotously,  and  tumultuousty  Msetlibled 
to  the  number  of  twelre  as  afbre9aiif>'<6r'iiiore, 
to  whom  proclamation  should  or  oli^t^ioliare 
been  made  if  the  same  had  not  b^oMidered 
as  aforesaid,  should  likewise,  ih  ittslrlMSsir  or 
any  of  them  to  the  number  j^f  twehwmri&ore 
should  continue  together  and  ddt  ^Riwerse 
themselves  within  one  hour  aft^'^dA  fit  or 
hindrance  so  made,  having  kiiowt^^^^%iich 
let  or  hindrance  so  made,  shoilld-be'ttQulged 
felons,  and  should  suffer  d^lh'dl' Hi^'MI^  of 
felony  without  benefit  of  clergy  V    *"^^ 

And  that  by  25  G.  2,  c  37.  sl^V'^^^ld  by 
31  G.  3,  c.  17,  8.  10,  (I.),  it  wals^  ^wongst 
other  things  enacted,  that  if  any'ptr^n  or 
persons  whatsoever  should  by  iWt*'"tet  at 
liberty  or  rescue,  or  attempt  to  r^ststte  or 
set  at  liberty,  any  person  out  of  prisoil  who 
shall  be  committed  for  or  found  gwftf  df  mnr« 
der,  or  rescue  or  attempt  to  resett^'Atty  per- 
son convicted  of  murder  going  to  ^xetution 
or  during  execution,  every  person  so  bffending 
should  be  deemed,  taken,  and  adjndgt^  to  be 
guilty  of  felony,  and  should  suffer  d&lb  with- 
out benefit  of  clergy  : 

And  that  by  37  G.  3,  c.  70,  s.  1 ;  end  by 
37  G.  3,  c.  40,  s.  1,  (I.)  it  %vas  amon^t  other 
things  enacted,  that  any  person  or'^rsoas 
who  should  maliciously  and  advisedlf  endea- 
vour to  seduce  any  person  or  persons' nerving 
in  his  Majesty's  forces  by  sea  or  land  Ihom  his 
or  their  duty  and  allegiaikce  to  hia  Mvjttsty,  or 
to  incite  or  stir  up  any  such  person,  d^  ^rsons 
to  commit  any  act  of  mtitiny,  or' to  make  or 
endeavour  to  make  any  rndtioo^;*  tiyaettiAdy,  or 
to  commit  any  traitorous  or  mutiuona  practice 
whatsoever,  should,  on  being  legtilly'ii^victed 
of  such  offence,  be  adjudged  ^iUy  of  felony, 
and  should  suffer  deaiti  as  i^' ea^  of  felony 
without  benefit  of  clergy  :  " 

And  that  by  62  G.  3.  i.  104;  s.  1,  it  was 
amongst  other  things  enacted,  thkt  every  per- 
son who  should,  in  any  manti(!rV)Mbf1ti  what- 
soever, administer  or  ta^^^  ib  fref  kl(M?iaiatered, 
or  be  aiding  or  assistiag'*at  tfi'ii' vduilnislerisg 


jL'lainaiion,  that  then  sucTi  coniintiirig  toircth^  I*  of  any  oath  or  bn^ag^WeA^  '^iii^ffMAi  or  in- 
'  14^  the  number  of  twelve  or  more  after  such  I  tending  to  blhdthft  peViwi  uiWfflj  \lle»aine  to 
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.^  >toMiii(il)ii|iy /irefl«««  or  morder.  or  aoy  felony 
!>.  pllmtillahle  :^  law  wilh  4e«tbi  should,  on  con<i 
jdTfaflioit^tbWol  by  <Ue  course  of  law,  be  ad- 
r.\  ^Afgt^^n^ iiiiflwft  and  should  suffer  death 
K:iAS  fi'/8k)f>  withnmt  benefit  of  clergy  s  and  it  was 
i  fbyltoiaW  act  feKber  enacted,  titai  persons  aid- 
.■;'ifigl)l«dria»«i«taiwa.t  the  adroioiaierinj(  of  any 
j^ai^qlft  ^alboc  eogaK^mnit  as  aforesaid,  and 
7/f»#sDnt  0IUf inK  any  such  oath  or  engagement 
ftn<ta<betulliunia^ed,  though  not  present  at  the 
auildnwfii^agliUg  d»ereof,  should  be  deemed  prin- 
f'  )]oHwi  «ffoadtrSfr  <lod  should  be  tried  as  such, 
MifMll  iwii)€«nwcti«n  thereof  by  due  course  of 
.-iiaii^(ffco#WJ>e.  adjudged  guilty  of  felony,  and 
(1  )rab9wl^#ii0er  d^atb  as  felons  without  benefit  of 
.tt  ^l^iQV,!  Although  the  persons  or  person  who 
I'ltncftMsHlyadiitinistered  such  oath  or  engagement, 
vT^Ut^adtr  such  there  should  be,  should  not  have 
.  >e0|i.|riftd  or  convicted : 

.  ^«<l  that  by  69  0.  3,  c.  136,  s.  17,  it  was 

jamotigjsi  other  things  enacted,  tbat  if  any  con- 

tkt  who  should  be  ordered  to  be  confined  in 

I be-said  penitentiary,  should  at  any  time  during 

, -Abe- term  of  such  confinement  break  prison  or 

/escape  from  the.  place  of  his  or  her  confine- 

..  .Ttiefll>  <or  in  his  or  her  conveyance  to  such 

>o  fiiai:(^  of  confinement,  or  from  the  person  or 

MAipefaofUi having  (he  lawful  custody  of  such  con- 

V'  :9^pyi<il*  ^4  being  punished  for  any  such  oflfence 

'    tU  Af^-maoner  ia  the  said  act  mentioned  should 

1  uitfteifvards  be  convicted  of  a  second  escape  or 

'•  'jllff^&of  iprison,  he  or  she  should  be  adjudged 

*«  'ligmiltt  of  feloiiy  without  benefit  of  clergy : 

And  \hat  by  5  G.  4.  c.  113,  s.  9,  it  was 
•  NMiongst  other  things  enacted,  that  if  any  sub- 
jDf^jt  or  subjects  of  his  Majesty,  or  any  person 
<(ar  persons  residing  or  being  within  any  of  the 
dowiiuons,  forts,  settlements,  factories,  or  ter- 
ritories then  or  thereafter   belonging  to  his 
Majesty,  or  being  in  his  Majesty's  occupation 
or  possession,  or  under  the  government  of  the 
unjted  conopany  of  merchants  of  England  trad- 
ing to  the  East  Indies,  should,  except  in  such 
eyises  as  are  in  and  by  that  act  permitted,  upon 
•  the  high  seas,  or  in  any  haven,  river,  creek,  or 
.  place  where  the  admiral  has  jurisdiction,  know- 
ingly and  wilfully   carry  away,    convey,   or 
remove,  or  aid  or  assist  in  carrying  away,  con- 
veying ^^  renH)ving.  any  person  or  persons  as 
»  slave  or  slaves,  or  for  the  purpose  of  bis,  her, 
or  their  being  imported  or  brought  as  a  slave 
or-  slaves  into  any  island,  colony,  country, 
...territory,  or  place  whatsoever,  or  for  the  pur- 
poser  of  bis,  her,  or  their  being  sold,  trans- 
terredj  used,  or  dealt  with  as  a  slave  or  slaves, 
or  ahimld,  except  in  such  cases  as  are  in  and 
by  that  act  permitted,  upon  the  high  seas  or 
within  the  jurisdiction  aforesaid,  knowingly 
ajnd  uilfuMy  shipi  embark,  receive,  detun,  or 
confine,  or  assist  in  shipping,  embarking,  re- 
Cf;ivi^«  detaining,  or  confining,  on  board  any 
ship,  vessel,  or  host,  any  person  or  persons  for 
the  purpose  of  bis,  )xer,  or  their  being  carried 
.  ^way>  conveyed^  or  removed  as  a  slave  or  slaves,. 
,pr  ^f,the  purpose  ot  his,  her,  or  their  being 
vof^i^^  qr.b^Qii^ht  as  a  slave  or  slaves  intp 
;  iiRK  ldan,di^  coloiiy,  country,  terriiory,  or  place 
V  ^h?^frj5fp  VS. for  the  .purpose  of  his,  her,  or 
.    <fof^  ^m  ^H  transfer redf  used,  or  dca|t 


with  as  a  slave  or  slaves^  tlien  and  in  every  much 
case  the  person  or  persons  so  offending  should 
be  deemed  and  adjudged  guilty  of  piracy, 
felony,  and  robbery,  and  being  convicted 
thereof  should  suffer  death  without  benefit  of 
clergy,  and  loss  of  lands,  goods,  and  .chattels, 
as  pirates,  felons,  and  robbers  upon  the  seas 
ouglit  to  8ufi*er. 

And  that  by  3  &  4  W.  4,  c.  53,  s.  5$,  it  was 
amongst  other  things  enacted,  that  if  any  per- 
sons, to  the  number  of  three  or  morf,  armed 
%vith   fire-arms   or  other  offensive^  wf?H>ons, 
should,  within  the  United  Kliycdopm  «Mr  within 
the  limits  of  any  port,  harbpur,  or  crpk  thf  re- 
of.  be  assembled  in  ord^r  to  be  aiding;  ^d 
assisting  in  the  illegal  landings .  runniag^  or 
carrying  away  of  any  prohihiied  iQooda^.oi;  any 
gooGs  liable  to  any  duties  whieh  have  n/i^l^eii 
paid  or  secured,  or  in  rescuing  or  taking,  away 
any  such  goods  as  aforesaid  after  sei;ture  from 
the  officer  of  the  customs  or  other  officer  au- 
thorized to  seize  the  same«  er.from  any  person 
or  persons  employed  by  them  Qr  assisting  them, 
or  from  the  place  where  the  .fame  ahUI  have 
been  lodged  by  them,  or  iq  rescuing,  any,  per- 
son who  shall  have  been  ^priehen^ed  lor  any 
of  the  offences  made  felony  by  that  act  or  any 
act  relating  to  the  customs,  or  in  the  prevent- 
ing the  apprehension  of  any  person  whjo  shall 
have  been  guilty  of  such  offence,  or  in  case  any 
persons,  to  the  number  of  three  or  more,  so 
armed  as  aforesaid,  should,  within  the  United 
Kingdom,  or  within  the  limits  of  anj  port, 
harbour,  or  creek  thereof,  be  so  aidiqg,  or 
assisting,    every   person    so   offen^jng^  and 
every  person   aiding,  abetting^    or    assisting 
therein,  should,  being  thereof  convicted,  be 
adjudged  guilty  of  felony,  and  sttffer  death  as 
a  felon ;  and  it  was  by  s.  69  of  the  said  act 
now  in  recital  further  enacted,  that  if  any  per- 
son should  maliciously  shoot  at  any  vessel  or 
boat  belonging  to  his  Majesty's  Navy  or  in  the 
service  of  the  Revenue,  within  one  hundred 
leagues  of  any  purt  of  thexsoastof  the  United 
Kingdom,  or  should    maliciously    shoot    at, 
maim,  or  dangerously  wound  aiw  officer  of  the 
army,  navy,  or  marines,  being  duly  employed 
for  the  preveution  of  smuggling  and  on  full 
pay,  or  any  officer  of  customs  or  excise,  or  any 
person  acting  in  his  aid  or  assistance,  or  duly 
employed  for  the  prevention  of  smuggling,  in 
the  due  execution  of  his  office  or  duty,  every 
person  so  offending^  and  every  person  aiding, 
abetting,  or  assisting  therein,  should,  being 
lawfully  convicted,  be  adjudged  guilty  of  felony, 
and  suffer  death  as  a  felon :  And  that  it  is  ex- 
pedient that  none  of  the  herein-before  men- 
tioned offences  should  henceforth  be  punish- 
able with  death.    It  i^  therefore  enacted  as 
follows :  /• . 

,  JboUshin^the  Punishmj^nl  of  Death  in  cer- 
lu^n  Caffi^T-Th?tt  if  any  person  sliall  after  the 
cpmi^encem.ent  of  this  act  bp,  convicted  of  any 
,  of  the  oflfence?  lierein-before.  mentioned,  such 
person  ah^aU  oo]t  suffer  d^atti  or  have  sentence 
<Vf  c}pat)i  awarded  agj^inp^  him  or  her  for  the 
ei^«ve^  hut  shall, be  liable,  at  the  discretion  of 
,the  Court,  to  be  transported  beyond  the  seas 
for'tUe  terin  qf  the  natural  lif^  of 'such  person. 
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or  for  any  term  not  less  than  fifteen  years,  or 
to  be  ImprUoned  for  any  term  not  exceeding 
three  years,  (s.  1.) 

Offtfncei  punithahh  hy  Intprisonmeni. — ^That 
in  Hwardio;^  the  punishment  of  imprisonment 
for  any  offence  punishable  under  this  act  it 
slAITbelaitftilfor  the  Court  to  direct  such 
imprisonment  to  tie  iHth  Or  without  hard  la- 
bour in  the  common  ^aol  or  house  of  correc 
^Ibti,  HHd  also  to  direct  that  the  offender  shall 
^ktpt^tt  Tblitary  confinement  for  auy  portion 
'«fr"portWni  of  sneh  imprisonment,  or  of  such 
|itttYirl«rniment  with  hard  labour,  not  exceediufr 
\fmt'  mbrtth  at  any  one  time,  and  not  exceeding 
ibreie  months  in  any  one  year,  as  to  the  Court 
%  it«  discretion  shall  seem  meet.  (s.  2.) 

i^  h  nffM  Ptfwers  0/6^6  fT.  4,  c.  38, 
**nrf'*4©.  4,  t?.  64.— That  nothing  in  this  act 
c«rtrtained  shall  be  conjitrued  to  extend  to  the 
*lilter&tloA  or  repeal  of  any  of  the  powers,  pro- 
visions, or  rcffulations  contained  in  5  &  6  \V.  4, 
>:  Si,  intituled  •*  An  Act  for  effecting  greater 
•tJfefflbrmin^ofl^dfic^ltt  the  Government  of 
*flie  Several  M»oAs  in  England  and  Wales,  and 
fbr  appoifttirtg  Inspectors  of  'Prisons  in  Great 
•BHtain,*^  or  ft  4  G.  4,  c.  64.  intituled  "An 
Ay^'Fdf  consoRduHn^  knd  amending  the  Laws 
tekting  to  fhc  buildTnjg',  repairing,  and  regu- 
latiiijf  of  certain  Gaols  and  Mouses  of  Correc- 
tion m  England  and  Wales."  (s.  3.) 

ff^peHlSf^Jac.  1,  c.  31  .—And  recitinjr  that 
it  is  expedient  to  repeal  2  Jac.  1,  c  31,  intituled 
"  An  Act  for  the  charitable  Rflief  and  ordering 
of  P^ons  ^nOicted  with  the  Plague,'*  and  auy 
act  coBtiauing  or  perpetuating  the  same  so 
far  as  relates  to  the  continuing  or  perpetuating 
the.  same;  be  it  therefore  tnacled,  that  the 
same  sliall  be  and  tbe  same  are  hereby  respec- 
tively repealed,  (s.  4.) 

\  Cammf^ncetinent  (^  Act. — ^Tbat  this  act  shall 
commence  and  take  effect  on  the  first  day  of 
October  one  thqtisauci  eight  hundred  and  thirty- 
seveip,.  Cs.  ao. 


<3N  THfi  LEGALITY  OP  IMPRISON- 
MENT  FOR  DEBT. 


•'Much  I Itnow,  has  already  been  executed 
towards  illustrating  this  invaluable  record 
{.M^gna  Charta) ;  but,  if  I  am  not  greatly  de- 
ceived, there  remains  still  more  to  be  done." — 
StewartU  Plew  0/ Society  '»  Europe. 

**  l(  it  is  not  law,  it  will  not  be  found  in  our 
books ;  if  it  is  to  be  found  there,  it  is  law."— 
Lord  Cttmden,  in  the  caff  9/  Eatick  againU 
Caningfn. 

Aisthe  subject  tfimprlsonwent  for  4ett  hae 
of  Jata  attracted  considerable  attention,  per^ 
lja|>&you  will  not  aeem  theloHowing  remarlis 
unworthy  a  place  in  your  valuable  publication- 

Vapous.  modes,  bal^  been  suggested  fpr  ob- 
taining ih^abi^i^on^  f^  tbe.  present  abngxlouf 
siete^  of  ipipxi^oniii^  fle|)tors^ ;  ,but  tl^c  ;plai^ 
chiefly  advised  is,  ttfat  tbe  que8l}oi|  of  ^^  ,J^ 


^ty,»bou)d  J»e,  *okwnlif,jar«B«d^;kft^|#rt 
of  Queen's  Ben^-U,  iie,xt  I  efin^jdor^^^^i^fl^v^- 
cates  of  tins  .coursetwi^iwtaiiv.-tfet  f'4jfii^f¥v 
sanctioning  imprlMmmeu^  lur  4^)»^i\^  ^W^mH^J 
to  Magna  Charta  j  Uian  ilie  FW^IiW'rtffl^** 
not  statulu  law,  but  a  nefarixtrv^.iipq^yL-^^fffb 
has  been  entailed  on  \x&  V>' ^^^^.ii^MftMHfi^' 
wickedness  of  attorneys.a^'  '-^^^iJitfMi^J'^^^ 
iiir,  to  notice  further,  Mi^JWUWS^WfiW^  ^» A 
those  writers  thus  cast  on  ^Ait^W^^-^^^ 
(generally  spealciog)  higiilyie8pcct^lrt^5|p(y;^|f|a 
of  tlie  community ;  but  I  will  i4,9)^|je  Jigrpflf^d 
to  shew,  tbat  Magna  Charta  i;0^^n«.^^re- 
hibUion  against  legalizing  iM^irJAOlMc^eQillvi' 
debt ;  tbit  impri.<onmeut  for  4i¥hji>^f4iAvSi|g 
been,  and  now  is  legal  |  and  tl^t  U  ia|ffi^/Lt. 
meat,  and  not  the  law  Judges,  wlip,luMr^,^e 
power  to  relieve  tbe  parties  i^e^f^erpff^  ^ 
Banco  Regniw,  .  .    .  <» 

The  portion  of  Mairn^  Charta  su  c^i^eutly 
relied  on,  is,  article  XXIX. ;  now  tlie  WOQJ&  pf 
ihat  article  are :  No  freeman  shall,. be  idt^ 
or  imprisoned,  unless  Uy  the  jud^^nieut  ^f  )|is 
peers,  or  by  titt  Inw  of  the  Umd.  •SVi^^j^^^r- 
(iiciuin  pttrium  suorum,  vel  per  le^t^m.j^ft^* 
Magna  Churta  RegU  JokmutifS,,  ,,.55i^di^th'c 
lan^ruacre  used,  not  only  in  the.  irre^t  ^li^o^pf 
John,  but  in  tbe  charters  of  Hen.  X^^Wril* 
and  other  sovereigns:  aud  this,  k  9{.^^^' 
stance  of  no  sligbt  impartanf:e«  .if^4ft.i/(l  V^ 
considered  that  Magna  Cb2U't^.vwa«».,<pi|fir^^j 
no  less  than  thirty-three  time^  im\^  ih 


of  its  first  promulgation  to  ibeindj 

From  the  almve  article  of  Ma^pa  .Of^ta, 
it  is  evident  tliat  a  freeman  may  be  tifii^u  or 
imprisoned,  either  by  the  judgment  of  bis  pfrer&» 
or  tiff  the  law  of  the  lunti :  but  it  U  ^niirdy 
answered  that"  the  present  system  of  impijson- 
menl  is  not  warranted  by  slatute  law. '  Yet 
how  stands  the  fact.  Sir  I  By  the  Statute  of 
Maribridge,  cup.  23,  and  of  WesU  2,  atpAl^A 
capioe  was  given  in  account  (for  at  the  common 
law,  13  Hen.  4,  r.  1,  the  remedy  waa  Jiy  dis- 
tress infinite) :  after,  by  stat.  26  Ed w.  3,  c.  J17, 
the  like  remedy  was  given  in  debx ;  and  sub- 
sequent statutes  confirmed  the  ^roce^  •  r/>., 
12  Geo.  1,  21  Geo.  2,  51  Geo,  3,  c.  124,.  and 
7&8Geo,4,  tf.  7. 

Should  the  contemplated  application  be 
made  in  the  Queen's  Bench,  the  question  fur 
con&iderance  will  be.  What  is  the  law  of  the 
land?  The  law  of  the  land  embraces  the 
enactments  passed  by  tbe  kgiskturft ;  nMsg 
these  are  various  acts  anthorizlog  UDMiiotf- 
meat  for  debt:  und  sorely,  Si^,  Ihi^  iio4p(es 
have  not  the  power  to  declare  that  to  beiUiegal 
which  tbe  legislature  has  fbeclnred.fio  be  left). 
It  was  established  in  Pofter^  and  Mo^mioi^ 
case,  that  all  acta  ol  paiMament  ma4e  farythe 
^Sovereign,,  the  JjQrda^aiid..ihbi€*Rimoli9  of 
Parliament,  are  pared  of  the  lannrs  vf  £iig)and, 
and  tberefure  shall  iieao  judgwi  htf  the,  JiM^ges 
of  the  land^b  and  indeed  it  lia  .aa  >adfBiUiBd 


•  Letters  on  Imprisonment  for  t^w^v^'T 
.*''Justitia,"  '•  Ruiinyinede  Secnn^Ju^^  .,  W.," 
•' Montheonis," &c.  J   '..,,    ^ 

,  ^  Sir  Edward.  Coke'$.  Splppl.tJ*^.'.   .^O 
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cttidh^y  hiQst  confofm.  He  18  the  coastituted 
br^  of  the  le^slatire  will/  add  is  not  at 
'Kbcnr  to  substitute  his  oytn  revocable  reso- 
futbttf  ia  the  place  6f  that  wiU,  expressly 
froclaitocd."  o 

It  bf  r^lly' surpHsittjpr  that  it  should  ha?e 

'^ca()[ied'the're8ea'rch  of  those  gentlemen  who 

-Havt^' lately'  'dft^ed  publie  attention  to  the 

•9tib{et^  tinder  discussion,  that  the  Court  of 

-*0ti^*8 'B^A<^h  has  already  unfavourably  de- 

^)eided  t^e  'QuMtiott  Mrhicli  is  now  so  marvel- 

'--KMisbrmodted.  In  the  year  1770,  some  debtors 

applied  to  the  Court  to  obtain  their  enlarge- 

ibent,   apprehending  they  were,   by  Magna 

i;batta,  and  hs  manv  confirmations,  entitled 

to  the  freedom  of  their  persons.    The  case 

wufi  first  discussed  at  chambers,  before  Mr. 

'Justice  Aaton,  and  subsequently  In  Coutt; 

when  it  waa  eventually  decided  by  Lofd  Chief 

Justice  Mansfield,  ef  pet  toiam  curiam^  that 

pariiament  aloike  could  afford  relief  to  the 

partxe^.* 

'   Tb'ntklntaifi  that  Imprisonment  for  debt  is 

!lleg^.  wUle  ail  enactment  remains  on  the 
tatuis  book  authorizing  it,  is  absurd  \  and  it 
Hr  ^alty  erroneous  to  contend  that  Magna 
CUacik  p^ohibiU  parlUiment  firotn  allying  the 
jhW^Uf  die  hnd.<>  The  power  of  parliament 
^hk^  bbfti  too  frequently  and  too  fully  discnsied 
to  HJMi'e  ^y  lengthened  observations  in 
-hrodi  of  its  omnipotence.  '*  Its  prerogative 
tl  80  high  and  mighty  in  its  nature,  that  it  may 
tnak^  law,  ahd'that  what  is  taw  It  may  make  no 
law  ;*^«  iuid  **  it  doth  not  belong  to  tne  Judges 
to  judge  df  any  iu*t  of  parliament."' 
'  As  what  has  been  done  by  parliament  can 
only  he  undoUe  by  parliament,  it  is  to  parlia- 
Inent  therefore  the  debtors  of  the  Queen's 
Bench  sbonld  upp^al.  Petitions  should  be 
presented;  Sir,  ebrly  in  the  euaniag  session, 
earnestly  soliciting  the  abrogation  of  a  law 
fraught  with  dire  evil  to  society;  a  law  re- 
pugnant to  the  dictates  of  humanity ;  a  law 
^vhlch  was  deemed  inconsistent  with  sound 
policy  by  the  most  celebrated  nations  of  an- 
tiquiiy.v  Absxia. 


eoM^Bg  to  the  doctrine  of  the  common  law, 
^  the  ^rce  of  an  act  of  parliament  supersedes 
coAoii.'*  Coke  on  Litt.  lib.  ii.  sec.  170.  And 
fo  {SS«MiVc«M  it  was  held  that  an  act  of  par- 
fiam^nC  cannot  alter  by  reason  of  time,  but 
the^^mmifn  iaw  mim.  * 

•  iledinvlckfs  Critic  il  Remarks. 

^  e«rca€6nfirmationi^]ixk.  Regis  Edwardl 
J;  sppcaally  prdvidesithat  all  laws  shall  be 
remedied^  or  even  annulled^  by  the  common 
4»ii0ebt  of  the  realdi. 

«  TAorpe*M^  cate^  31  Hen.  6. 
,  '  CoJ^e,  4  Inst.  p.  50. 

r  Diodprus  Slculus  8tates,'lib.  1.  cap  fi,  ihaf 
"among  the  iSgyptians  the  body  of  the  debtor 
vir^s  nqt  liajble  to  imprisontn'ent.'*  A  siuiflar 
law,  cilldd  '''Sisachttiy,**  ^ii  establisfaed  in 
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BXSCUTOR'a  ACCOUNTS.— aSABCHM  P9lt 
WILLS,  &C. 

Sir,  ^  ^  • 

Having  experienced  conaUerable,  di/BqiiUf 
lately,  at  the  assizes,  m  an  action  ftfainsl  an 


admmistrator,  in  jproving  assets,  I  apfili^d  \o 
the  Legacy  Duty  6lfice  wiihi  a. view  tp  «ub|MW9k 
a  clerk,  to  attend  with  the  defendant's  accoiuU 
of  the  personal  estate,  hut  was  told  that  it  could 
not  be  'done,  and  that  the  office  waa  not  at 
liberty  to  produce  it.  I  shall  be  glad  of  any 
information  on  the  subject.,  In  a  matter  of 
litigation,  surely,  every  such  account  shooUi 
be  open  to  a  creditor,  and  producible  for  the 
purposes  of  justice. 

Among  other  reforms,  t  submit  to  those 
members  of  the  profession  «riio  are  in  parlia- 
ment, the  great  utility- of  an  alpkabttical  list 
of  all  wills  and  admmistratmns  at  the  com- 
mons, being  prepared  dicUonarywise,  which 
would  save  an  immense, Jblwr  in  searches. 
The  heads  of  the  office  who  receive  such  enor- 
mous emoluments  might  lend  their  ai4  ia  soch 
an  object. 

A  SotlCITOtt. 


PRAOTICe  AT  TBS  J|7J>OB8'  OttAMASM* 

To  the  Edilw  ef  ihe- Legal  Oheermr. 

Sir, 

The  si^fTgcstion  of  ''A  Subscriber/*  that 
one  of  the  Masters  should  attend  to  relieve  the 
Judges  from  the  hearing  of  summonses,  might 
to  a  certidn  extent  be  adopted  with  great  ad- 
vantage ;  but  I  think  the  duty  of  the  Master 
should  be  limited  to  the  hearing  of^such  sum- 
monses only  as  involve  questions  of  irregularity 
in  practice,  and  for  the  granting  of  time  to  do 
anv  act  or  take  any  proceeding  in  the  cause,^ 

This  would  relieve  the  Judges  of  the- greater 
portion  of  the  summonses ;  and  it  is  not  dis- 
paraging  those  learned  persons  to  say  that  the 
cases  which  I  propose  to  refer  to  the  Masters 
would  be,  upon  the  whole,  disposed  of  by 
them  in  a  manner  more  satisfactory  to  the 
profession  than  they  are  at  present. 

The  Master  should  have  power  to  refer  te 
the  Judflre  at  chambers  such  summonses  as  he 
might  deem  fit  to  be  considered  in  that  w;ay« 
As  to  the  others^  thefre  should,  I  thiuk,  be  au 
appeal  to  the  Court,  as  there  is  at  present,  to 
discharge  Judges^  orders. 

J*  R. 


Atheps  by  .Solon,  and  with  the  RomaniiryelL 
Code;  Hb':  VH,^ft*  wUblfr  ctalm  was  sktisfted 
by  the  dfebtor  gjvifag  up  his  good?,  although 
tftdrv^lue  was  hqt  snflBcietit  to  pay  the  entire 

debt. ' 

'  <^  Tills  plkn  1s  ialrcady  in  practice  in  the 
Conft  df  Chancery.  *  iTie  ordinary,  appUca* 
tlofisliibrtj  meotioneil  are  <ieo|^^d  by  the 
Masters;'  Ci). 
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Houst  of  Commons  Feeg. 


HOUSE  OF  COMMONS  FEES. 
n  the  Speaker. 

For  every  private  bill 6    0 

Poi*  ever?  private  enacting  clause  the 
same  fee  as  for  a  bill. 
And  if  the  bill  concerns  a  coun- 
ty, or  counties,  or  corporation, 
or  corporations,  or  in  the  case 
of  such  like  bills,  called  dou- 
ble bills,  a  double  fee. 

yV  M#r  Sfieeker'e  Seereiarv : 

For.everypriyatebUl 0  10 

For  every  private  enacting  clause,  the 
si^me  fee  as  for  a  bill. 
And  if  the  bill  coDcems  a  county 
,or  counties,  or  corporation,  or 
corporations,    or  in  case  of 
such  like  bills  called  double 
bills,  a  double  fee. 
For  every  varrani   signed  by  the 
Speaker  for  a  new  writ,  comoiit- 
luent,  dischai^e  or  witness,  to  at- 
tend. 0  10 
Ta  the  CUrk, 
For  every  pritate  bill: 
For  the  several  readings       ...  3  13 
Forbrevia«lng,  amendments,  inter- 
locutory orders,  and  other  pro- 

ceedings 16 

For  the  order  of  commitment  ..06 
For  every  enacting  clause,  the  same 
fee  as  for  a  bill. 
And  if  the  bill  concerns  a  county, 
or  counties,  or  corporaticn,  or 
corporations,  or  in  the  case  of 
such  like  bills,  called  double 
bills,  double  fees. 
For  every  order  upon  motion  or  pe- 
tition, or  committee  appointed  in 
private  mutters  ;  or  copies  of  them, 
or  of  committees  in  public  matters 
taken  out  by  any  person  ....  0    6 
For  every  order  for  the  commitment 

or  difrcharge  of  any  person  ...  0    6 
For  copies  of  all  petitions,  reports,  or 
other  matters  out  of  the  journals, 
if  under  ten  sheets  0    6 

if  above  ten  sheets,  per  sheet .  0     I 
For  every  search  in  the  Journals  0    6 

For  copies  of  bills,  per  sheet  0    I 

But  if  for  members  0    0 

For  engrossing  bills,  per  press     .    .  0  12 
For  everv  hearing  at  the  bar,  ftom 

each  nde 1  13 

For    attending    commftttees   of  the 
whole  house,  or  grand  committees, 
in  private  concerns  *.    .    .'   .    .*  0  13 
And  for  prejJafiog  the  report,  and ' 

titmscnbing .    ;    .    ,    .    .'..010 
For  readkig  at  the  tabic,  and  entering 
ill  the  'jo«mia1  a  report  in  private 
»ae«»,4f  long .    .    ,  :.    .    .    .  0  id 

ifshott   .    .  ' 0    6' 

For  sMzeaHng !«very '  mfemb^r  without 

6f  »khi«  doon  (Upon  the  clerk  of   ' 

th«  enown^s^yetvrril  upon  any  va- '^ 
cancy)  after  the  sessions  begun. 


'    and  filing  the  certjicate.  and  'toter- 

ing  it  in  the  return  book      .    J '  ..•  f  5    0 

For  the  test  by  act  of  parliament  at 

the  table 0     10 

For  swearing  every  person  at  the  t«- ' ' '  ■•^' 
ble  in  order  to  be  naturalized  .    .  0  Id:  4i 


\''^  O 


To  the  Clerk  Aemekmt. 

For  every  private  bill 

For  everV  private  enacting  clause,  tfh^    '*-'!      j; 
same  tee  as  for  a  bill.  ?    '.'. 

And  if  the  bill  concerns  a  cottniy  •  \   *  . /'^ 
or  counties,  or  corporation  dr'      ^^' ' '; 
corporations,  or  in  the  case  of  ,  *•"'■/•• 
sucn  like  bills,  called  double 
bills,  a  double  fee. 
For  every  hearing  at  the  bar,  fh>in 

each  side 0*8 

For  attendini;  committees  of  the  whole 
bouse,  or  grand  committees  in  pri- 
vate concerns 0    6    8 

For  every  order  of  such  committees  .050 
For  reading  every  petition  in  private 

matters 0    2    0' 

To  the  Clerk  of  the  Committee  ^Electhm^ 
For  attending  the  hearing  the  merits 

of  the  caufte       ,  0  13'  4 

For  drawing  the  report 0  '  6    8 

For  a  fair  copy  of  the  report  for  the 

chairman 0  ^'  4 

For  each  exhiliit -^  >^'iS 

For  the  examination  of  a  witness      «  9         -▲» 
For  each  order  of  the  committee  .    i  6  "  *5   <i  * 

To  the  Chief  Clerk  without  Doors. 

For  every  private  bill     ...    ^    .  0  10    0 
For  every  private  enacting  clause,  the 
same  fee  as  forfa  bill. 
And  if  a  bill  eonceras  a  county* 
or  counties,  or^corporation^or 
corporations,  or  in  the  case  of 
sucn  like  bills,  called  double 
bills,  a  double  fee. 

To  the  Serjeant : 

For  every  private  bill 1 

For  every  private  enacting  clause,  the 
same  fee  as  for  a  bill.  ' 

And  if  the  bill  concerns  a  county,  •   '  "" 
or  counties,  or  corporation,  or 
corporations,  or  in  the  case  of  *     ■' ' 
such-like  bills,  called  double 
bills,  a  double^fee.  .  .-  «  -jf 

For  taking  a  knight  into  custody  ..500 

For  taking  a  gentleman  into  custody. _3___6 8 

For  every  day  in  custody     .*   *.    .     .TOO 
From  every  knight  of  the  shire  when 
sworn  into  the  house  (upqa-^hiO'. 
clerk  of  the  crown's  return  upon 
any  vacancy)   after   the   sessions 
begun  .    .    .    .......  ^    *^  .    .  0  10    0 

From  every  burgess,  upon  fuch  Y^^ 

cancy .'    .  '  1  0 

From  every  person  sworaaS  ;thQ  ^14e«    <. 

in  order  to  be  naturalized     . .  . .  ^ .  0  12 
for  every  counsel  pleading  at  t^iVi^^^^^  *^ 
or  before  any  committee   '  :    »    .  u  * 
{or  bringing  a  criming;!  to  the  M'  ,i'(f ' 
For  riding  charges,  fo^  evci^  hWre  *'*.^lf 


5    0 


5    0 


C<m'e8pond€nct.'-*S^ij^mm^CmtriMi  King's  Bench. 
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-D«LIVIlRINO  SJOliED  BILL. 


RXTAINyH 

IN  ani^r  to  ytkar  corretpondent  A.,  at  p.  372, 
ant^,  it  is  clear  that  the  delivery  of  a  signed 
bill  to  one  of  tlie  fotor  Joint  contractors  would 
}h  ^ffi<pent,  if  delivered  to  the  one  who  bad 
the  managfunentofthe  business,  or  who  gave 
the  iDitruciions.  The  words  of  the  statute 
are,  *'Th^no  attorney  shall  co*Uiinence  any 
action  for  the  recovery  of  his  fees  until  the 
expiration  of  one  month  after  he  shall  have 
delivered  unto  the  party  or  parties  to  be 
char;^ed  therewith,  or  left  for  him,  her,  or 
them,  at  his,  her,  or  their  fiirtftiin^  house,''  not 
4welUng.Aow«^« ;  •'  a  InlU*'  not  bUls^  "  of  such 
fees,**  &c. ;  which  shews  that  the  lejfislature 
did  not  intend  that  a  copy  of  the  bill  should 
be  left  at  the  dwelling  house  of  each  person 
wbo  was  jointly  liable  with  others.  The  sta- 
tute docs  not  deprive  the  attorney  of  his  com  - 
nron  right  of  action,  it  only  directs  in  what 
manner  the  action  shull  be  brought.  In  point 
of  law,  the  delivery  of  a  bill  to  one  of  several 
jqint  eoHtractors  is  a  delivery  to  all,  and  is 
noticn  to  all. 

E.  cannot  sue  any  one  of  the  contractors  for 
tl^  wjliole  amount  due,  the  undertaking  being 
jqant/and^not  several.  See  Oxenham  v.  Lemon, 
2^.r&  ».  461;  Crotrder  v.  SAee,  1  Camp. 
4j^  ;/anil  FtncheU  v.  How,  2  Camp.  275. 

R.  S.  C. 


DSBTS  OF  MARRIED  WOMEN. 

Sir, 

In  addition  to  the  articles  in  the  Legal 
Observer,  as  to  the  liability  of  a  husband,  I 
would  suggest  the  case  of  a  married  woman 
nnder  the  following  circumstances  : 

A  married  lady  who,  having  an  income  of 
500/.  per  annum  settled  to  her  separate  use 
under  the  will  of  ber  father,  secretes  the  fact 
of  her  mRuriage*  and  incurs  a  debt,  for  which 
she  gives  her  acceptance»  at  a  time  when  her 
husband  is  resident  out  of  the  countnr.  Can 
she  be  sued  en  her  acceptance  \  and  it  so,  can 
the  avail  harself  of  her  ^everture  as  an  answer 
to  the  action^  notwithstanding  her  separate 
income,  and:lihe  miaccpresenlation  to  the  party 
giving  her  credit  ? 

(  An  Articled  Clerk. 


SUPERIOR  COURTS. 


'  ' '        Htng'ir  3Benct. 
[ffefore  the  Four  Judges.] 

QUO  ^il^RANTO. — ^APPIDATrrS. 

In  an  appfiffatiif^  for  a  quo  warranto,  veher^ 
l^ite  of  the  defendant  to  a  corporate 
-^  -'-  - — faehed,  ihe  afidavite  on  which 
on  1/  mad^  muit  shew  disthetfy. 


that  the  d^fnuhnf  htu  aeceptei  suek  Jffiee 
and  acted  in  discharge  of  its  duties,  A 
mere  general  statement  to  that  effect  is  not 
sufficient. 

Sir  fF,  Follett  and  Mr.  /?,  K  Richards 
shewed  cause  against  a  rule  for  a  qno  warranto 
to  be  directed  to  the  defendant  as  the  laayor 
of  Carnarvon,  calling  on  him  to  shew  cause  by 
what  authority  he  claimed  to  exercise  that 
office.  The  affidavits  on  which  the  rale  was 
obtained  stated  that  he  had  not  been  duly 
elected,  that  there  had  not  been  any  mayor  to 
preside  at  the  election,  and  that  there  were 
not  any  revised  lists  of  voters,  but  tbat  the  de^ 
fendaut  had  since  his  election  taken  npon  him- 
self the  office,  and  had  acted  as  mayor.  The 
first  answer  to  be  given  to  this  application  is, 
that  no  such  application  can  be  made  unless 
the  party  against  whom  it  is  directed  is  actually 
usurping  and  exercising  the  authority  of  the 
office  in  question.  That  is  not  the  fact  here. 
The  signature  of  the  deciaratioD  required  by 
the  statute  is  the  first  actual  evidence  of  the 
acceptance  and  assumption  of  office.  On  this 
point  the  affidavits  on  the  other  side  are  defec- 
tive. They  state  only  in  general  terms  that 
the  defendant  was  elected,  and  took  upoA  hin»* 
self  to  act  and  officiate  as  mayor,  and  has  ev#r 
since  acted  a<  such.  They  do  not  shew -in 
what  manner  he  did  so,  and  the  statement  is 
untrue.  The  affidavits  in  answer  set  forth  that 
the  defendant  was  elected  mayor  on  the  9tfa  of 
November  last;  that  he  was  not  present  when 
such  election  took  place ;  that  the  same  teek 
place  without  his  knowledge  or  consent ;  that 
he  has  not  since,  in  any  way  whatever,  taken 
upon  himself  to  act  in  the  ofiice«  that  he  has 
not  assumed  to  exercise  its  dutkB,  and  doth 
not  claim  nor  intend  to  claim  to  exercise  the 
same ;  but  that,  on  the  contrary,  h»  hath-  de*- 
clined  and  refused,  and  still  dpth  decline  and 
refuse,  so  to  do.  It  is  clear  upqn  these  affidai- 
vits  that  this  aDplication  ought  never  to  have 
been  made.  The  defendant  is  liable  to  a  pe- 
nalty for  not  acting;  and  he  cannot  be  Ikib&e 
at  one  and  the  same  moment  to  a  penalty  of 
that  sort  and  to  an  application  by  oao  warranto 
for  acting  in  the  office.  The  affiaavits  on  the 
part  of  an  applicant  in  a  case  of  this  sort, 
ought  to  shew  most  distinctly  that  the  defen- 
dant has  acted.  That  is  not  shewn  here,  and 
the  answer  on  the  part  of  the  defendant  is 
complete.  The  rule  must  be  discharged,  with 
costs. 

The  Attorney  General  and  Mr,  •/.  Jervis,  in 
support  of  the  rule. — If  there  is,  as  there  is 
here,  a  clear  allet^atioa  that  the  party  has 
acted,  and  if  there  is  no  question  made  by 
him  as  tQ  the  validity  of  hi&  Xlti^,  he  merely 
saying  that  he  ha^  ^^qliQf;^  tpaciti  is;  net  to 
answer  to  an  application  of  this  eort*  The 
affidavits  here  sta^e  that  he  has  itftW  npon 
^l|imself  to  act,, and  bss.ey/^i:4ipQe.Mi€jd  «a  the 
ipjayor  o^.such  borough.  Thc^ affidavits;  filed 
,by  th^  defendant  appear  to  deny 'this  state- 
*  ment.    Tlii^i  cai^  is  thcrefpre^  at)  ib^  tteiVvene 

f  contradictory  affidavits  as  te  aii^Kfiislucfc 
Court  will  <^9t  determine.  vp<9ii  affidaiit. 
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and  the  mnndamms  moat  tKerefuro  go.  If  tho 
defMdtfit  tias  not  acted,  lie  will  lie  entitled  to 
a  v«rdi(X  ou  the  trial  of  the  tMndumus.  The 
aftdavits  of  the  defendant,  however,  are  not  so 
ftftratoftf  in  tkeir  form  of  denial  as  to  amount  to 
a  potitWe  cQDtradiction  of  the  afSdavita  for  the 
mllMve.  They  merely  state  that  the  defen- 
tet  has  doke  *^hd  act  or  tbhi/(  which  directly 
or  indirectly  amounts  to  an  acceptance  of  the 
office  '*  This  ia  swearing  not  to  a  fact,  hat  to 
th(s  elKct  uf  the  law,  and  the  Court  will  not 
act  ufMSn  such  affidavits.  The  declaration  may 
be*  signed  at  any  time,  and  in  a  pritate  room, 
sa  that  she  public  may  know  notbinfc  of  it; 
and  if  this  mle  should  be  dlschar^d,  it  may  be 
aifttad  at  «nce,  so  as  to  aave  the  penalty  for 
not  acoepting  the  office.  The  case  on  the 
part  of  the  applicant  is  not  answered,  and  the 
rule  knttst  be  made  absolute. 

Iiord  Deaman,  C.  J  -^W«  think  that  we 
shoaU  not  act  cofreotly  in  the  exercise  of  the 
dlaeretlon  we '  pkmsei^s,  if  we  made  this  rule 
absoltttCL  The  defendant  here  is  s^vorn  to  have 
been  elected  on  the  9th  of  November.  The 
rule  was  obtained  in  this  Coart  upon  the  12th 
of  that  month.  CQUsi<Ie;ring  the  distance  be- 
tween Carnarvon  and  London,  and  the  thinga 
to  be  done  previous  to  the  rule  bein^i^  olrtained, 
!t  \i  clear  that  the  in|orroation  on  which  the 
affidavits  made  on  moving  for  the  rule  were 
founded  must  have  been  obtained  two  days  be- 
fot^.  What  is  there  then  on  which  the  appU- 
eant  can  venture  to  swear  (hat  the  defendant 
has  accepted  the  office  and  acted  as  mayor? 
We  ought  to  have  been  told  at  the  time  wliat 
this  applicant  meant,  when  he  said  that  the 
defendant  had  acted  as  mayor,  had  taken  upon 
himself  the  office,  and  had  ever  since  exercised 
It.  The  applicaiU  ought  to  have  described  to 
iMthe  sets  of  the  defendant,  and  not  have  con- 
ieAted  himatlt  in  a  proceeding  like  the  pre- 
•ent,  with  the  use  of  general  terms.  The  an- 
swer ^ven  here  l>y  the  defendant  is  sufficient, 
with  regard  to  such  a  fl&s\x\nrimH  facie  case ; 
fAd  this  rule  must  be  discuarged,  and  with 
costs. 

Be»  V.  John  Margun,  T.  T.  1837.  K.  B. 
F.J. 


MANDAMUS.— COaPOBATlON  OFFICKA. 

1%0  grHniinff  ^  a  mandamus  to  a  iotrn 

cvfraotV,  io  give  lo  a  farmer  officer  uf  a 

eprpftr0iion  compeiuaiion  for  the  ion  of 

kisoffice^  M  noi  u  maUer  of  right  i  Itut  tltie 

C^itrt  triti  cofntider  the  ctrcumHaneei  in 

fphiek  hii  einim  stnndi,  and  refuse  the  mva- 

daiAUS.  ifihe  granting  of  it  wmid  only 

UfiMiiwit  ui^ees  litigation: 

Lord  Denman^  C.  J>,  delivered  judgment, 

Th^  was  an  application  for  a  mnndnmue,  to  be 

directed  to  the  town  coundl  of  Lypne  Regis* 

eoiomsndin$;   that   compenaatioB  should  he 

granted  to  the  applicant,  who  hdd  the  office  oi! 

town  elerk  there  before  the  passing  of  ties. 

Municipal  Bdorni  Act.    U  appears. from  the 

affidiivSAthat  the  party  pn  whose  behalf  thb 

mWwiA 'nibre<I,  made  aa  application 'to  the 

town  eeimcil^  and  being  refused  any  compcaa; 


eation,  appealad  to  the  l4>rdaof  tlMi^^Treasury 

who  also  decided  that  he  was  a|^|  ^pdtledvto 
compensation,  and  then  the  present  apptlcatioo 
was  made  ro  this  Court.  It  appears  top.  tnat  the 
applicant  was  appointed  to  the  oiir<;epii|,  res- 
pect of  which  he  now  claims  corapeMi^t^on, 
l)ut  a  few  days  before  the  passing  of  the  AAn- 
nicipal  Corporation  Reform  Bill  i  ^nd  the 
Lords  of  the  Treasury  are  Mated  to  h^v^'been ' 
of  opinion  that  he  could  not  Isavehtif  jmiirch 
expectation  of  profit  from  his  i^pp^m^^. 
Now  the  words  of  the  atatuteare,  nat  cdoii 
pensation  shall  be  granted,  *^  regard  beiilj|^  baA' 
to  the  manner  of  his  appointmept  to  ^  '^d ' 
office,  and  his  term  or  interest  therein,  a^d  all 
other  circumstaocea  of  the  case."  If  liheCbprt 
was  imperatively  called  upon  to  grant  tUt  nile, 
it  is  manifest  that  the  compensation  the  appli- 
cant would  receive,  would  be  measured 'hy  the 
lowest  possible  standard,  because  it  Is  bnpos- 
siblenot  to  see  that  he  could  not  have  ex- 
pected much,  when  he  went  into  office ;  and 
was  not  entitled  to  much  on  account  of  the 
short  period  during  which  he  retained  office. 
The  Court  therefore  is  of  opinion  that  tl^ 
mandemm  ought  not  to  issue;  for  as  ^e 
applicant  would  merely  be  entitled  to  nbmlhat  ' 
compensation,  it  would  be  a  waste  of  ti|Qe»im^' 
a  mere  incitement  to  useless  filigatioiK  to  grant 
the  rule.  The  Court  is  also  i^  opmlon .  that  * 
the  town  council,  and  the  Lords  of  the  Trea- 
surj  were  right  in  the  decision  at  wMoi '"^^y 
arrived  upon  this  case,  and  that  thj^'rntejtfup  . 
therefore  be  discharged.  It  was  tfot  necessanr 
to  enter  into  the  question  whether  this  Court 
can  review  what  has  been  done  by  the  Lords 
of  the  Treasury ;  and  it  la  not  its  wish  with 
regard  to  this  act  of  parliament,  to  bring  into 
discussion  more  ouestiont  than  are  necea:<arf. 
Rule  dlscharged.^7%^  Kinr  v.  The  Corpo- 
rtahn  of  Lyme  Regie,  T.  T.  1837.  K.  B.  F.  i. 


Ilins*^  3knc|)  Prxctite  Cottrt. 

SKRVrCI  TN  BJBCTMBNT. 

The  CouH  wHl  gmm  a  rule  nisi,  MeH  the 
tentBt  in  ^eetment  ie  hy  mkt^ke  reunited 
in  the  nofiee  to  nppenr  **in  we^t  Eketer 
term^^*  the  deU  •f  the  no^ee  iteiihg^  *\3fh 
May,  1837,  it  heing  eirom  thtH  U  mis  Hh- 
pklned  that  Trinky  term  wae  intended, 

Strann  moved  for  judgment  agalast^llie 
casual  ejector.  The  notice  to  (he  taniDt  was 
to  appear  in  next  Easter  term,  its  date  being 
13th  Aluy,  1837;  hut  it  was  sworn  that  it  was 
explained  to  the  tenant  that  the  object  of  the 
service  was  to  require  him  to  appear  hi 
Trinity  term. 

Oohridfe,  J .,  granted  a  rv^'nfei^    \ '  . 

Rule  nisi  accordingly . -^^ l>o«  dcm.  A^aH«  v. 
/?(»f,  T.  T.  1837.    K.B.P,0.  :T 
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Superior  CfmHk.'  Kikg'i  Bench  Praeticd  Court  i  ^jcchegue 


M  AlitstOlKOiPAIIVlCULARS.  ' 

7)?^  ^pWnitjy^i  t/'fidr/if*J/  hnv'tng  in  the  par- 

'frVtr/i^/^,  t^  whfakf,  ffiven  crrdltjor  a  sttin 

*     eMihed  hy  the  fte/entiunt,  the  Court  tciU 

permit  the  pnrikulars  to  he  amended  on 

■■  .»  V.      •       . 

Ueu^iUrsoii^^n  the  part  of  (he  plaintiff;  bad 
oLuiufcf  ^  rule  nUi  lor  nmeiHiini^  the  parti- 
culdT&  Q(.|Iif^,^uiuUfl?4'd«inand,  which  had 
bcca  ddiverc^l,  and 

^  ,^  ^V/i<iA/«  «h«v%ed  cause.  Ii  appeared 
tkal,  wj^j  RfCHMiit  had  heen  delivered  by  the 
(fefcuoiuil  tu  the  plaiutiff 's  attorney,  of  certain 
claims  ivhicii  .h<  aliened  thaC  \it  had  upon  the 
pV4MUi^«.<«n4  when  the  attorney  <vf  the  latter 
made^  out  hi^  particulars,  he  accidenially  in- 
traduced  the  cfcfendant's  cross  demand  into 
them,  and.ffave  cvedit  for  ita  ainouiiL  The 
oijccc  of  th9  preseni  rule  was  to  aiuend.the 
paruculars  hy  striliin^  out  that  sum ;  hut  it 
was  uixfd  timt  the  plaintiff  was  lionnd  Irv  the 
sutemeat  of  tl)e  account  which,  be  hiul  de> 
livcred.  ^  Aii.pcdei-  uhicb had  been  applied  for 
at  ebumbcr^  had  been  refused. 

Ileufi/^r^uit  KubtiMtled  tlmt  the  plaintiff  titt^fht 
D^tthiifl  tu  be  injured  by  an  acciU^emal  mis- 
uke,   . 

C'jlerid^e,  J,,  fiaifl  tliat  the  rule  inij^ht  l)e 
made  Jibsokte  oa  terms.  The  defendant  must 
have  fourteen  days  time  to  plead  after  the 
amended  |iai:ti<;^Lirs  \vtere  ddiviered. 

Rule  acvordingly.— /Vmi&ii  v.  fFhiteheart, 
T.T.1837.    K.S.P.C, 


.    <^c9rqtinr. 

WRIT   OP    KR^OR    CORAM   . V0Bia.-^8UPBR8B* 

DeAS^e^nouiN'ifAtT.— 6  G.  4,  c.  96,  s.l. 

A  ttrtf  nf  error  coram  vo!>ii,  /*  nnt  ttnly  a 
vnptJiiAtix^ /r6m  the  time  ufU%  nllotrande, 
hit  Jfhpfh  the  trtfie  ttf  notice  of  iti  beiAir 
ittedHmbtfnsr^\i*in. 

^^ff^  '5/**'''  ^  ^^  ^^f^^^  f^»  9ffttute  6  Geo. 
4,  c,  96.  *.  1,  (,y  ithich  bail  in  error  ii 
required. 


MuJiffl  npoYerf,  for  a  rule  for  8«tiinjf  aside  a 
wrU^fjJcn/ncwiji.this  case  for  irregoJarhy. 
A  UTU  of  etT<M-  guram.vuhia  had  been  sued  etu    pun 
on  the  I7i|i  ,pf  Fehraairv,  and  notice  thereof,  net. 


was  gW^u  to  the  ^Wntiff 's  attorney  on  the  2i>i, 
The  pluutlff  levied  oa  the  defendant's  gocMU 
under  the  firri  facias  oh  the  19th  April,  rihI 
ti»c  writ  of  .error  was  allou-cd  subsequently  <yii 
tl»e  same  daiy.  The  ca^e  of  Birch  v.  Trine,  « 
bait,  482^  was  cited  ^  an  eufthoritv  that  ha^J^ 
in  erromnaaot  requh'ed  in  error  coram  vohis 
undtfltheitatme..  ^' 

Humft^  ,siie%«ed  cause,  wid  urged  tha^  a 
writ  of  error,  since  the  rules  of  H.  T.  2  W.  4, 
8. 83.  and  H,  T.  4  W.  4.  s.  9,  was  a  tttperudeat  \ 
only  from  the  time  of  its  Hllbwance,  and  not 
from  the  time  of  the  'AotJce.  Bail  was  ex- 
prcMly  required  in  error  by  the  1  Geo.  4,  c  96, 

Parke,  B,  said  that  the  statute  last  referred 
to,  was  in  pari  materia  wiih  that  of  James ; 
and  the  case  of  Birch  v.  Tritte,  was  a  decision 
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that  error  in  fact  was  not  referred  to  by  that 
enactn»ent.  Error  in  fact  also  did  not  eome 
withiu  the  new  rules.  The  plaintiff's  prop», 
course  would  have  been  to  have  applied  for 
leave  to  take  out  execution. 

Rule  absolute,  no  action  to  be  brouiriit»-^ 
Levi  V.  Pricr, T.  T.  1897.    S;cehe«,  ,3  ,.'ii* 


PhKK   OF    GSNVnAL    IS8UB     UNDER    S|»IHJIAi(j 
ACT. — LRAVITO  1>LBAD  OTHCR   MATXJBR^..  ' .-, 

The  defeadanti  being  a  company  intt/rpomedi 
by  statute,  had  the  puwer  of  pieuitifi^tht^^. 
g-^nM-al  iggye,  and  to  give  in  enidemie  vhi^'. 
der  that  plea  thf  statute^  and  matter  to  ihm" 
that  the  acts  complained  itf  teerei  d^ne  Itt' 
pursuance  uf  and  hy  auiburity  ofiheihetA^'i 
(ute.  The  Cf^itrt.  ther^^re,  refuwed  fo  ' 
permit  them  to  plend,  denying  tJ^at  t/^ 
plaintiff  WHt  posAeaed  Jtf  a  twinitMsturtf'* 
interest  which  tea$  alleged  Ju  be  injured, 
and  that  the  tenqnt  nnmed.vat  Uie  tenant," 
in  addition  to  the  plea  of  th& general' isaue. 

*S^<?/' moved  for  leave  to  pkijj  several  piaU 
ters.    It  was  an  aciioh  un  the  case  fbr  Injury  " 
done  hy  the  defendants  to  the  plaintiff's  ri- 
vcrsionary  ioierest  in  certain  prpperty,  ^nd  tlw  ' 
defendants  deeired  to  piead  the  general  issue-  ' 
besides  certain  pleas  ienyhig  the  plaintiff  to 
he  possessed  of  the  reversion,  as  well  a^  thjit ' 
the  person  hUe|red  to  be  tenant  was  tenant. 
A  similar  application  had  been  made  to  Gur^ 
ney,  B.,  at  chambers,  but  ww  reused  by  YA^.^ 
It  was  now  pointed  out  that  the  defendaijts-  ' 
who  were  a  company,  had  a  privatq  act  of  par- ' 
•lament,  which  empowered  them  to  plead  the '  t 
l?eneral  issue  in  every  action,  suit  or  hifotma-'" 
tion.  and  under  that  to  give  the  Rct  and. special 
matter  in  evidence  at  the  triul,  as  well  a^  %\m^ 
the  act  complained  of  was  done  in  purs.iiance  ' 
of  the  provisions  of  the  staime.    The  matters'  ' 
sought  to  be  pleaded,  would  not  come  within '^ 
this  cW.    The  case  of  Neale  v.  Af*Af«?i>,' 
1  U  M.  &  R.  61,  was  alluded  to,  bnt  It  was ' 
iwed  that  that  case  differed  from  Ae  presenjt. 
Here  the  form  of  the  statute  differed  from  ihit 
under  which  tlie  general  issue  was  usually  aU 
luwed  to  he  pleaded,  and  the  matters  complained 
of  could  not  he  said  to  have  been  done  in 
pursuance  o^  and  under  the  authority  ^  ^ 


Lord  Altnger^C.  B.|  sRid  thi^  thedcfeudwois 
tni^ht  elect  wliich  they  would  plead,  Jb«  ae^e- 
fal  issue  or  tlie  special  matters.  ,  Their  position 
was  not  reiidered  worse  by  lh.e'new  jcule^  for 
they  could  still  pleud  t}ie  i^ciieral  issii^  and 
before  them  these  plea^  could  not.  h^ve^  been 
pleaded, 

Alierson,  B.,  said  that  the  ciasc  ivas  precisely 
Ih^ofAVtf/^r.  iV*irf:»irf^  end  thai  Ifte  fi;epcr4 
is^ue  w#)Uld  |KHt  themattertilnUstie.  If  1I4J* 
defeiKlanU  were  permitted  to*  pfead  *  special 
pleaa  ae  Well  lil  "the  ^enewl  isaiie,  the  'pluiniiff 
wouWl'b*'decl!4ved»  aa  he  u^d'suppoie  tltat 
the  defendatotd  metnf  to  rely  mi  the  uiatters 
spewaily  ipfeaded,  and  not  to  give'ei'ldent'0  of 
any  others  «ad«rtli^  general  issui^.'    ' 

H«le  vefttse4-^^#ief  v.  The  TktmeaJunc^  ' 
tion  Railway  Company,  T.  T.  1837.      Excheq. 
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Misceihnea.'-ne  Ediior's  Letter  Bos. 


MISCELLANEA. 


ANC1BNT  LAWS  AGAINST  THB  JBW8. 

**  In  the  11  th  year  of  Ms  reign  King  John  be- 
gan .10  lay  aside  bis  masque,  and,  finding  that 
no  neir  comers  made  it  worth  his  while  to  stay 
any  longer,  he  set  at  once  upon  the  whole  co- 
vey which  he  had  drawn  into  his  net,  and  com- 
manded  uU  the  Jews  of  both  sexes  throughout 
England  to  be  imprisoned,  until  they  should 
make  a  discovery  of  their  wealth;  which  he 
appointed  officers  to  receive  in  every  county, 
and  return  to  his  exchequer.  Many  of  them, 
00  doubt,  pleaded  poverty,  or  pretended  to  have 
given  up  all ;  but  as  the  tyrant  was  in  earnest 
to  have  their  last  farthing,  he  extorted  it  by 
the  most  cruel  torments. 

'*  Stow  says,  the  generality  of  these  had  one 
eye  put  out ;  and  Matthew  PHris  tells  us  that 
from  one  particular  Jew  in  Bristol,  the  King 
demanded  no  less  than  ten  thousand  marks  of 
silver,  (a  prodigious  sum  in  those  days !)  which 
being  resolutely  denied  him,  he  commanded 
one  of  his  great  teeth  to  be  pulled  out  daily 
till  he  consented.  The  poor  wretch  whose  mo- 
ney  was  his  life,  had  the  courage  to  hold  out  se- 
▼en  operations,  but  then  sinking  under  the  viol- 
ence of  the  pain,  ransomed  the  remainder  of  his 
teeth  at  the  price  demanded.  ^  The  whole  sum 
extorted  from  them  at  this  time  amounted  to 
threescore  thousand  marks  of  silver."  {JTovey 
Angla'm  Judaica. ) 

*^  In  the  37th  year  of  King  Henry  3,  it 
was  provided  that  no  Jew  should  remain  in 
England  without  doing  the  King  some  service, 
that  there  should  be  no  schools  for  Jews  in 
England,  except  in  places  were  such  schools 
were  wont  to  be  in  the  time  of  King  John  ;  that 
all  Jews  in  their  ^ynagogues  should  celebrate 
with  a  low  voice  according  to  the  rite  of  their  re- 
ligion ;  and  that  Christians  were  not  to  hear 
them  celebrating ;  that  every  Jew  should  be 
answerable  to  the  rector  of  his  parish  for  all  pa- 
rochial dues  chargeable  upon  nis  house ;  tnat 
no  christian  woman  shonld  suckle  or  nurse  the 
child  of  a  Jew,  nor  any  christian  man  or  woman 
any  Jew  or  Jewess,  or  eat  with  them,  or  abide 
in  their  house ;  that  no  Jew  or  Jewess  should 
eat  or  buy  fiesh  meat  in  Lent ;  that  no  Jew 
should  detract  from  the  christian  faith,  or  dis- 

Eute  publicly  concerning  it ;  that  no  Jew  should 
ave  secret  familiarity  with  any  christian  wo- 
man, nor  any  christian  man  with  a  Jewess  ; 
that  everv  Jew  should  wear  a  badge  upon  his 
breast ;  t\iat  no  Jew  should  enter  into  a  church 
or  chapel  unless  haply  in  passing  to  and  fro, 
nor  should  stay  there  to  the  dishonour  of 
CIttlat;  that  so  Jew  rfionld  hinder  another 


Jew  who  was  willing  to  embnte  Ike  cluiatMa 
religion,  and  that  no  Jew  sbonld  be  snfmd  to 
abide  in  any  town  without  the  King's  apcctal 
licence,  save  in  those  towns  wherein  Jewa 
were  formerly  wont  to  retitfe.  'These  articleB 
were  to  be  observed  by  the  Jevfi  under  pua  of 
forfeiting  their  goods."  (1  MatUue,  Hist,  tf 
the  Exeheq,  248.) 


LBOAL  81ICPLICITT. 

One  day,  when  his  senior  colleague  was  31, 
A  junior  derk  went  to  tax  a  long  bill : 
His  papers  arranged,  to  prevent  all  mistake^ » 
From  his  bundle  in  regular  order  he  takes. 
And  hands  each  one  in,  as  the  master  requires, 
Tdl  ''where  is  the  venue V*  the  latter  inquires. 
After  rummaging  over  his  papers  awhile* 
And,  observing  the  master  beginning  to  aaBiie, 
"  I  find  it  not  here : — ^In  my  hurry  to  come, 
"  Vm  afrud.  Sir,  (said  he,)  /  kave  left  U  «/ 

koiMr 

V. 


THE  EDITOR'S  LETTER  BOX. 


In  answer  to  inquiries,  we  have  to  announce 
that  the  second  edition  of  the  Articled  Clerhi 
Manual,  will  be  published  early  in  October. 

The  remainder  of  the  Statutes  of  the  last 
Session,  relating  to  the  Law,  will  be  com- 
prised in  the  Numbers  of  this  Work  for  the 
month  of  October. 

We  are  obliged  by  the  suggestions  rdating 
to  the  Le§rul  Almnnae^  and  are  wUliag  to  c<m- 
sider  any  further  hints,  but  are  apprehensive  if 
we  follow  the  advice  of  some  of  our  friend^  we 
must  greatly  increase  the  price  of  the  Work. 
This  we  are  desirous  of  avoiding. 

We  believe  there  is  no  decisaon  on  the  qtMi- 
tion  stated  by  E.  H.,  namely,  whether  a  fmeii 
could  practise  who  had  been  admitted  Wwe 
he  was  of  age.  The  Examiners  will  not  gnnt 
a  minor  his  certificate  of  being  a  proper  per- 
son to  act  as  an  attorney.  Om  of  their  q«es- 
tions  is,  **  what  was  your  age  at  tiie  dale  of 
articles?" 

We  have  now  reprinted  several  nnnben,  end 
complete  Sets  of  the  Legal  Obsenrer  May  be 
obtained  of  the  Publisher,  and  Suhscrihcn  de- 
siring  to  have  any  separate  numbers  lo  cohk 
plete  their  Volumes  will  be  soppUed  wiA  chem 
on  the  usual  terms  for  a  short  time  to  come. 
The  first  Ten  Volumes  wiOi  a  Qeeeral  lades 
may  be  had  for  6/. 
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"  Quod  magis  ad  nos 

Pertinet,  et  nescire  malum  est,  agitemus." 

HOBAT. 


ALTERATIONS  IN  THE  CRIMINAL 
LAW  BY  THE  RECENT  ACTS. 


jici  to  abolish  the  Punishment  of  Death  in 
Cases  of  Forgery. 

By^jhe  preaeni  Uw  the  offencet  of  forging  . 
wills'  aod  powen  of  attorney  to  transfer  stock,  i 
•ad  oertain  ether  forgeries  created  by  the 
2  &  3  W.  4»  c.  59,  and  several  subsequent  sta- 
tuceM^^.pep^. 

Tm  new  act  abolishes  the  punishment  of 
death  in  respect  of  all  forgeries  now  capital, 
wd  substitutes  a  punishment  varying  between 
tnUyi|)ortation  for  life  and  imprisonment  not 
fess  than  two  yeant,  the  same  punishment  as 
was  inflicted  by  the  11  0. 4,  &  1  W.  4,  c.  66, 
Khe  Forgery  Consolidatjou  Act]  in  the  case  of 
vke  forgeries  from  which  it  removed  the  capitid 
pimidiment. 

Ae9  to  antend  the  Laws  relative  to  Offences 
against  the  Person. 

By  the  9  G.  4,  c  31,  the  eight  following 
oflfences  are  capital,  vis. — 

I.  Adfl^iiMrteriDg  pol-s 


Sl  AHanp^  to  ad- 
.mioisleRpoiaoD, 

3.  Attm^pting  to 
dfov»D,  stt^ate, 
eritrajigl^ 

4.  Shooting  at,  or  at- 
lemptfttf  te  fli<- 
oharg^  loaded  anps. 


with   intent  to  com- 
mit murder. 


6w  Stahi^MW,  cnttisff, 
«K  WQunwiigy  9.  il,/ 

6.  Skoiitiag^at,  or  at- 
tempting to  dis- 
charge loaded  arms, 

and, 

7.  Stobbmg,  cutting, 
or  wounding,  s.  12, 

VOL.  xiv.^NO.  422. 


^widi  intent  to  maim, 
disfigure,  or  dis- 
able, or  do  some 
other  grievous  bo- 
dily harm,  or  to  re- 
sist the  lawful  ap- 
prehension of  the 
offender  for  a  crime. 


8.  Using  drugs  or  instruments  for  the  purpose 
of  procuring  the  miscarriage  of  a  woman 
quick  with  child       .        .        .        .  s.  13. 

The  new  act  retains  as  capital  three  only  of 
the  eight  offences  specified  above,  viz.^- 

1.  Administering  poi- v 

son,  f  with  intent  to  com- 

2.  Stabbing,    cutting  f     mit  murder, 
or  wounding^  1 

3.  By  any  means  causing  injury  dangerous 
to  life. 

All  the  other  offences  which  are  capital  by 
the  1 1th,  12th,  and  i3th  sections  of  the  9  6. 4, 
c.  31,^  are  made  punishable  between  trans- 
portation for  life  and  imprisonment  not  ex- 
ceeding  three  years. 

The  new  act  also  introducea  two  new  of- 
fences, viz.— 

1.  The  sending  ettilo--^    ..i    .  »    *  *     u 
sives  I  ^**^'*  intent  to   bum, 

2.  The" throwing  cor.  ^  ^^  •  «»;*  ^whereby 
rosive  fluids:  &c.  f  5?*««1  '^''^  '^' 
upon  the  person.     J     ^^^ted. 

It  also  abolishes  the  distinction  between  a 
woman's  being  quick  and  not  quick  with 
child,  in  the  case  of  procuring  abortions. 

N.B. — ^The  new  act  varies  from  the  heads 
of  the  bill  as  prepared  l)y  the  commis- 
sioners in  the  omission  of  the  overt  act 
of  ''  any  other  means  whatsoever  mani- 
festing a  design  to  kill,"  out  of  the 
capital  attempt  to  murder  clause. 


j4ct  to  amend  the  Laws  relative  to  Burglary 
and  stealing  in  a  Dwelling  House. 

By  the  7  &  8  G.  4»  c.  29,  ^  two  foUowii^r 
offbnces  are  capital^  fiz.^*^ 

1.  Bturglaryfto  coostitute  which  the  mere 


fftoco 

elukih 


ing  house  after  dark,  and  the  insertion 
of  a  hand  with  intent  to  steal  any  thing 


liflii^  th'elaMh  of  Ibe  door  of  a  dwell- 
ftfter  dark,  and  the  inser 

'ling 
within,  are  sufficient  .  i  s.  1  f. 

.  Stealing  in  a  dwelling^  house,  any  per- 
son therein  being  put  in  fear  .    .  s.  12, 
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By  the  present  law  there  can  be  do  barii^lary 
if  there  be  sufficient  dayli^hi  to  discern  a  maa's 
face. 
The  new  act  retains  as  capital,  only — 
Burglary,  when  accompanied  with  an  at« 
tempt  to  murder,  or  by  stabbing,  cut- 
ting, wounding,  beatini;,  or  striking. 
Tlie  simple  offence  of  burglary  is  made 
punishable  between  transportation  not  exceed* 
ing  fifteen  years,  and  imprisonment  not  ex- 
ceeding five  years ;  and  burglary,  when  com- 
mitted  by  numbers  or  with  offensive  weapons, 
or  where  the  inmates  are  put  in  fear  by  any 
menace,  threat,  or  gesture,  and  stealing  in  a 
dwelling  house,  any  person  therein  being  put 
in  fear,  between  transportation  for  life  and 
imprisonment  not  exceeding  three  years. 

By  the  new  act  the  hours  during  which  bur- 
glary may  be  committed  are  fixed  as  cum- 
roencing  at  nine  o'clock  in  the  evening  and 
ending  at  six  o'clock  in  the  morning. 

N,B, — ^This  act  varies  from  the  heads  aa 
prepared  by  the  commissioners,  in  the 
omission  of  the  words  *'  or  use  any 
other  personal  violence,"  after  the  word 
"  strike,"  in  the  capital  clause,  and  of 
the  word  "  violence "  in  that  part  of 
the  next  clause  which  relates  to  steal- 
ing in  a  dwelling  house. 

Act  to  amend  the  Laws  relative  to  Robbery  and 
stealing  from  the  Person, 

By  the  7  &  8  G.  4,  c.  29,  the  three  following 
offences  are  capital,  viz. — 

1.  Robbery  [to  constitute  which,  any 
forcihle  taking  of  property  from  the 
penon  of  another,  with  intent  to  steal 
it,  where  the  force  used  is  sufficient  to 
raise  the  presumption  that  it  was  in- 
tended to  overpower  resistance;  as, 
plucking  a  watch,  secured  hy  a  steel 
chain,  from  the  neck  of  a  person ;  forc- 
ing an  ear-ring  from  the  ear  of  a  lady, 
or  snatching  a  diamond  pin  from  her 
head-dress  with  such  force  as  to  remove 
it,  with  part  of  the  hair,  from  the  place 
where  it  was  fixed]       .        .        .8  6. 

2.  Accnsing  of  any  infamous  crime,  with 
intent  to  extort,  and  thereby  extorting, 
money,  &c s  /. 

3.  Plundering  or  stealing  any  part  of  a 
ship  in  distress,  or  wrecked,  &c.,  or 
any  goods,  &c.,  belonging  to  such 
ship 8.  18. 

The  new  act  retains  as  capital,  only— 
Robl)«ry,  when  accompanied  with  stab- 
bingf  cutting,  or  wounding. 

Robbery,  when  committed  by  numbers,  or 
with  offensive  weapons,  or  when  accompanied 
by  beatinsr,  striking,  or  using  any  other  per- 
sonal viQ(enf:e,  and  the  accusii^  of  any  in- 
famous crime  with  intent,  &c.,  are  made  pu- 
nishable between  transportation  for  life  and 
imprisanaiant  nol  exceeding  three  years. 

Sknple  robhevy  and  plundering  wrecks  are 
n:«de  puni«habU  between  tranaportation  not 
ezOeedingKteen  y^ars,  ao^  impriaoiuneatAot 
exoeediBf  threa  jemr^ 


By  the  same  act  the  oflfcocea.o£  atuBog 
from  the  person,  assaulting  with  intent  lo  re^, 
and  demanding  by  force  or  threats  with  intent 
to  steal  (now  punishable  between  transporta- 
tion for  life  and  imprisonmeftt  not  exoeediag 
four  years),  are  repealed  and  re^nacledi  In 
the  case  of  stealing  from  the  peraoa,  witk  a 
punishment  similar  to  that  of  simple  robbery; 
and  in  the  case  of  the  other  two  cStfencea,  iviih 
a  punishment  not  exceeding  <hree  f  Oct's  im- 
prisonment* 

A^i3.— This  act  varies  from  the^heads  of 
the  bill  prepared  by  the  coofliissioners^ 
in  the  omission  of  the  words ;"  or  shall 
with  any  offensive  weapon  or  instru- 
ment  do  grievous  bodily  barift,"  after 
"  wound  any  person,"  in  the  capital 
robbery  clause. 

Act  to  amend  the  Laws  relative  to  burning  er 
destroying  Buildings  or  Ships. 

By  the  7  &  8  G.  4,  c.  30,  the  seven  following 
offences  are  capital,  viz.— 

1.  Setting  fire  to  buildings,  &c.,  with  in- 
tent to  injure  or  defraud      .        .  s.  2. 

2.  Setting  fire  to  coal  mines    .        .  ^.  5. 

3.  Setting  fire  to,  casting  away,  or  ether- 
wise  destroying  ships,  with  intent  to 
prejudice  any  owner,  &e.  .  s.  9. 

4«  Exhibiting  false  lights  wifh  intent  to 
bring  ships  into  dan^rer,  or  tdoing  toy 
thing  tending  to  the  immedfaie  loas  of 
ships  in  distress,  or  wrecked,  &c.  | 
or, 

5.  Destroying  any  part  of  any  ship^in  ^- 
tress,  or  wrecked,  &c.,  or  any  goods 
belonging  to  such  ship ; 

or, 

6.  By  force  preventing  any  person  en- 
deavouring  to  save  his  life  from  such 
ship a<  1 1 . 

7.  tsetting  fire  to  stacks  of  corn,  &c.  s.  17- 
By  the  new  act  only  the  three  following 

offences  are  retained  as  capital,  viz. — 

1.  Setting  fire  to  a  dwelling  bouse*  (with- 
out specifying  any  intent). 

2.  Setting  fire  to,  casting  away,  or  other- 
wise destroying  ships,  with  intent  to 
murder  any  person,  or  whereby  life  en- 
dangered. 

3.  Exhibiting  false  lights  with  intent  to 
bring  ships  into  danger,  or  doing  aky 
thing  tendmg  to  Uie  imme<liaie  ms  of 
ships  in  distress,  &c. 

All  the  other  offences  inentioned  as  capital 
above  are,  with  the  exception  of  destroying 
any  part  of  any  ship  in  di^jtress,  &c.»  or  any 
goods  belonging  to  such  ship,  and  the  pre- 
venting any  person  endeavouring  to  save  his 
life  from  such  ship,  (the  former  of  which 

•  The  crime  of  setting  fire  to  a  dwelling 
house  includes  the  common  law  offence  of 
arson,  but  goes  further,  it  not  being  reqoielie, 
to  constitute,  the  new  offsoce,  that  the  divtUini^ 
house  should  be  the  property  of  another*,  er 
that  it  should  actually  hmrn,  both  which  are 
necessary  ingredients  of  aiaon. 
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'  it  made  fKitiishable  between  trent- 
Kioii  not  exceecKn^  fifteen  yean  and  im* 
—apt  not  exceeding  three  yean,  and  the 

repealed  altofrethcry  as  being  included 

wiiUn  the  attenMH  to  murder  clause,  of  the 
Bill  relatmf  to  Offeneea  against  the  Person.) 
■aade  jraniahable  between  transportation  for 
life  and  imprisonment  not  exceeding  three 


ymxM 


iV^iB.-^Thia  act  varies  from  the  headb  of 
the  bill  as  prepared  by  the  comtnis. 
iiiaiiera>  in  the  omission,  out  of  the 
eiaoae  against  firing  a  dwelling  house, 
of  tlie  words  "  actually  inhabited,  or  to 
anjr  bam,  stable,  outhouse,  or  other 
bnildiag,  being  respectively  either  par- 
cel of  such  dwelling  house,  or  con- 
tiguous and  adjoining  thereto,"  after 
the  word  "dwelling  house,"  and  of 
the  offence  of  firing  any  buUding  with 
intent  to  murder. 


^et  i9  amend  certain  AetM  relating  to  the  Crime 
of  Piracy, 

By  the  dlffereat  acts  recited  in  the  new  act 
Ihe  crime  of  piracy,  and  several  offences  by 
those  acts  declared  to  be  piracy,  are  made 
ponishable  with  death. 

The.  new  act  retains  as  capital  only  the 
offence  of 

Jftracy,  in  respect  of  a  ship,  accompanied 
by  stabbing,  cutting,  or  wounding. 

All  other  capital  piracies  are  made  punish- 
i|hle between  transportation  for  life  anaimpri. 
aonment  not  exceeding  three  years. 

Mt/or  abolishing'  the  Punishment  qf  Death  in 
certain  Cases, 

By  this  act  the  punishment  of  death  is  re- 
pealed  io  respect  of  all  offences  now  capital 
(except  the  following,  viz.  treason,  murder, 
rape,  carnally  al)U8ing  girls  under  ten  years 
of  age,  sodomy,  and  the  riotous  destruction 
of  buildings),  not  included  in  any  of  the  other 
acts,  and  ti  punishment,  varying  between  trans- 
portadon  for  life  and  imprisonment  not  ex- 
ceeding three  years,  to  be  substituted. 

jiai  la  amend  the  Law  relative  to  Offences 
pmnisha^le  h^  Transportation  for  Life. 
Bj  thia  act  is  substituted  a  discretionary 
punishment,  varyinj^  between  transpurtatioh 
wr  flfreen  years  and  imprisonment  not  exceed- 
ing three  years,  in  those  cases  where  trans- 
portatSon  for  life  must  imperatively  be  inflicted 
by  the  present  law^  which  has  been  found  to 
be  ¥ery  inconvenient 

Act  to  oMish  the  Punishment  qf  the  Pillory. 
Br  thli  act  the  puni^aseat  of  the  Pillory  is 
abonalitf  d,  but  no  other  punishment  is  affected 
by  the  act. 


Result  of  the  Neur  Acts. 

Number  of  offences  to  which  the  dif- 
ferent bills  relate  . 

Of  these,  the  capital  punishment  is 
wholy  abolished  in  the  case  of  .    21 

Partially  (i.  e.  except  where  the 
now  capital  offence  is  committed 
under  the  circumstances  of  ag- 
gravation specified  in  the  acts), 
in  the  case  of    .        .        .        .5 

Continued  as  capital     ...      4 


30 


Number  of  offences  which  are  capital 

by  the  present  law                  .  .    37 

Affected  by  the  new  acts    .        .  30 

Untouched  by  the  new  acts       .  7 

Number  of  offences  which  are  capital 

under  the  altered  law     .        .       .    16 
Untouched  by  the  new  acts       .      7 
Continued  as  capital,  when  at- 
tended with  circumstances  of 
aggravation    ....      5 
Re-enacted  as  capital  4 


Offences  now  capital                  .    37 
Offences  capital  under  the  alter- 
ed law  16 


Under  the  new  acts  the  number 
of  capital  offences  is  less  than 
under  the  present  law  by  .    . 


21 


THE  LAST  APPEAL   FOR  MURDER. 


As  a  part  of  the  plan  of  this  work  is  to  record 
all  remarkable  and  interesting  cases,  it  is  deem- 
ed proper  to  state  the  substance  of  the  appeal 
of  murder  oi  Askfard  against  Thornton^  which 
was  argued  in  the  Court  of  King's  Bench  in 
Easter  Term  1818.  The  case  is  reported  in 
1  Bam.  &  Aid.  405.  The  pleadings  are  too 
voluminous  to  be  stated  here.  There  were 
several  points  for  argument,  but  our  limits 
enable  us  only  to  notice  the  main  point  upon 
which  the  judgment  turned,  namely,  whether 
there  was  such  great  and  violent  presumption 
of  guilt  against  the  appellee  as  admitted  of  no 
denial  or  proof  to  the  contrary,  and  whereby 
the  appellee  would  be  ousted  of  his  right  of 
wager  of  battel. 

l*he  following  it<  from  Mr.  Chltty's  argument 
in  support  of  the  appellant's  counter-plea,  by 
which  the  appellee's  offer  of  battle  was  sought 
to  be  avoided. 

The  principal  circumstances  disclosed  by  the 
counterplea  are  these :  that  Mary  Ashford,  at 
seven  in  the  mominji^,  on  the  27tn  of  May,  waa 
foond  dead  in  a  pit  of  water^that  she  had 
been  recently  alive— -had  beendi^wned^^^'aiid 
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that  recently  before  her  death  some  man  had 
had  carnal  knowledge  of  her,  up  to  which 

Eeriod  she  had  been  a  virgin ;  that  her  arms 
ad  been  forcibly  grasped,  and  that  there  were 
stains  of  blood  about  her  person.    [BayUy^  J. 
— There  is  nothing  stated  in  the  counterplea 
from  which  a  contrary  inference  arises  of  her 
having  been  thrown  into  the  pit{  what    is 
there  to  shew  that  she  might  not  have  thrown 
herself  in  or  have  tumbled  in  ?]    There  were 
marks  of  bluod  on  some  clover  grast  about  a 
foot  and  a  half  from  the  footpath,  and  the 
counterplea  states  that  the  grass  was  covered 
with  dew,  the  blood  therefore,  must  have  flow- 
erl  from  some  person's  body  carried  by  some 
one  else  along  the  footpath;  as  there  would 
otherwise  have  been  the  impression  of  a  fiot 
displacing  the  dew  upon  the  grass.     [Bftpley, 
J. — It  is  not  alleged  that  the  clover  was  in  such 
a  state  as  if  trod  on  it  would  necessarily  have 
exhibited  the  marks,  nor  is  it  stated  whether 
the  blood  might  not  have  been  there  before 
the  dew  fell.    In  order  to  exclude  the  party 
from  this  mode  of  trial,  you  must  allege  posi- 
tively that  the  blood  displaced  the  dew,  and 
not  leave  it  entirely  to  inference.]    The  coun- 
terplea further  states  a  coarse  declaration  by 
the  appellee,  that  he  would  have  carnal  know- 
ledge  of  her,  or  die  by  her ;  and  that  he  was 
seen  with  her  about  three  o'clock  in  the  morn- 
ing ;  that  both  their  footsteps  were  traced,  near 
the  pit,  and  over  a  harrowed  field,— that  it  ap- 
peared from  them  that  she  had  attempted  to  es- 
cape,— that  he  had  overtaken  her, — that  they 
then  proceeded  together  to  a  place  where  there 
was  an  impression  of  a  human  figure  on  the 
grass,  with  the  legs  and  arms  extended,  and 
where  there  was  an  effusion  of  blood ;  that  his 
footsteps  alone  were  then  traced,  from  thence  to 
within  forty  yards  of  the  pit,  where  the  hard- 
ness of  the  ground  prevented  their  being  fur- 
ther visible,  and  that  there  were  marks  of  the 
footsteps  of  the  appellee,  running  in  a  direction 
from  the  pit  alone  across  the  harrowed  field 
and  leading  towards  ITolden's  house,  and  also 
that  very  near  to  the  edge  of  the  bank  of  the 
pit,  where  the  unfortunate  girl  was  found, 
there  was  the  mark  of  the  shoe  of  a  man's  left 
foot.    [Btiytey,  J. — ^That  is  not  described  as  a 
recent  impression — nor  that  it  corresponded 
with  Thornton's  shoe.    It  is  not  even  stated 
that  Thornton's  shoe  was  compared  with  it  and 
found  to  be  different,  nor  that  from  the  state 
of  the  impression,  comparison  was  impossible.] 
It  is  state(l  that  he  on  that  night  wore  right 
and  left  shoes ;  and  further  that,  upon  his  be- 
ing sedrched,  bis  linen  was  found  stained  with 
blood,  and  that  he  admitted  that  on  the  pre- 
ceeding  \\\^\\t  he  had  had  carnal  knowledge  of 
Mary  Ash  ford  with  her  own  consent.    These 
circumstances  taken  together,  afford  a  strong 
presumption  of  (j^uilt,   and    indeed  a  much 
stronger  one,  than  those  mentioned  by  Br:ic» 
ton.    For  if  it  be  said  that  these  circmn stances 
admit  of  an '  pxpiunatton,  t  may  heanawiaiied, 
that  the  cases  there  stntHi  did  so  too;  for  a 
man  might  have  slept  ahme  in  the  house  with 
the  murdered  person;  or  be  found  over  the 
body  with  a  bloody  knife,  and  still  not  be  the 


murderer.  But  in  those  casesj  aa  in  this,  the 
strong  presumption  of  guilt  arising  from  ^e 
facts  stated,  is  sufficient  to  oust  the  batteL  Tf 
it  be  argued  that  the  cases  in  which  this  has 
been  done,  are  where  the  party  is  taken  witii 
the  mainour,  it  may  be  answered  that  that  is 
only  put  as  an  instance  of  the  general  rule  i 
which  is,  that  wherever  there  is  strong  evidence 
of  presumptive  guilty  the  question  ought  to  be 
decided  by  a  jury. 

The  counterplea  therefore  bein jf  estabfiabed, 
the  next  question  is,  does  the  rephcadoa  afford 
an  aoiwer  to  it.    No  case  can  be  found  in  the 
books,  in  which  an  appellee  has  been  permit- 
ted to  reply  fresh  facts  by  way  of  a  counter- 
presumption  of  innocence.    The  only  answer 
to  be  given,  is  by  a  traverse  of  the  facts  al* 
leged  in  the  counterplea.    The  replication  does 
not  deny  any  of  the  facts  in  the  counterplea, 
but  endeavours  to  set  up  an  alibiy  and  alleges 
his  former  acquittal.    With  respect    to  the 
alibi,  that  would  be  good  ground  for  the  deci- 
sion of  a  jury,  and  the  acquittal  bv  the  statute 
3  H.  7>  is  made  unavailable,     besides  that 
proceeding,  which  was  at  the  suit  of  the  Kin^, 
IS  as  to  this  case  rei  inter  alios  acta,  and  might 
have  been  founded  upon  different  evidence. 
The  public  prosecution  may  have  been  con- 
ducted with  less  zeal  for  public  justice,  and 
the  prosecutor  may  have  neglected  purposely 
to  bring  forward  sufficient  evidence.     [Barley, 
J.— So  that  you  contend  that  an  indictment 
would  have  barred  the  right  of  battel^  but  that 
the  acquittal  is  to  have  no  weight.    Ahboit^  J. 
—The  indictment  is  as  much  rei  inter  allot 
actn  as  the  acquittal.]    But  supposing  it  to 
be  competent  for  the  appellee  to  set  vlj^  an 
alibi,  that  which  he  has  stated  is  not  sufficient, 
for  the  whole  question  of  time,  on  which  this 
alibi  must  stand  or  fall  appears  to  be  this^  that 
about  a  quarter  after  four  she  left  Alary  But- 
ler's  house»  and  within  a  quarter  uf  an  hour  of 
that  time,  she  was  last  seen  by  a  witness ;  it  is 
not  therefore  precisely  alleged  what  time  this 
was.    Tlien  there  does  come  a  precise  aver- 
ment that  no  more  than  twenty. live  minutes 
before  five  the  appellee  was  seen  at  John  Hol- 
den's  house,  a  distance  of  a  mile  and  a  half 
from  the  pit.    The  whole    turns  on  a  few 
minutes  more  or  less.  This  therefore  cannot 
be  considered  a  sufficient  alibi  to  remove  the 
presumptions  of  guilt  that  the  facts  in  the 
counterplea  have  rtused.    [Bayley,  J. — Yoa 
do  not  state  it  quite  accurately.    The  &ct  is 
this;  she  leaves  Marv  Butler's^  as  stated  in 
your  counterplea,  ataoout  a  quarter  after  four. 
In  about  or  near  a  quarter  of  an  hour  after- 
wards, she  is  seen  first  by  ope  man  and  then 
by  another  In  Bell  Lane.    SHe  has  then  to  go 
through  Bell  Lane,  and,  according  to  the  sup- 
position of  the  facts  ia  the  counterplea,  she  has 
to  cross  the  harrowed  field,  to  be  met  by  him, 
Ihen  to  run  away  and  to'  be  overtaken,  and 
then  after  the  criminal  intercourse  had  taken 
place,  to  be  carried  from  thence  to  the  pit  sad 
to  be  thrown  in,  and  then  the  appellee  had  to 
run  and  to  be  close  to  John  Hofden's  house  at 
twenty-five  minutes  before  five,  which  by  the 
nearest  way  is  a  mile  and  a  half,  and  by  the 
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rcadxe&t  \Hy  nearly  two  miles  from  the  spot, 
and  besides,  all  this  must  have  happened  in 
broad  daylight,  and  when  a  good  many  people 
appear  to  have  been  about.  The  great  diffi- 
ciilf  y  after  all  is,  whether  the  footsteps  in  the 
harrowed  field  were  imprinted  before  four 
o'clock  or  after,  the  parties  having  been  seen 
together  at  three  o'clock  near  the  spot.] 

Mr^  Tludai,  amongst  other  arguments,  in 
support  of  the  appellee's  replication,  and  his 
right  of  wager  of  battel,  urged  as  follows : 

The  first  objection  to  the  replication  is,  that 
the  time  when  Mary  Ashford  left  the  house  of 
Mary  Butler,  is  alleged  in  too  uncertain  a  man- 
ner as  being  about  a  quarter  past  four.  But 
this  period  of  time  is  taken  from  the  counter- 
plea,  and  is  a  fact  not  within  the  knowledge  of 
the  defendant.  He  therefore  was  obliged  in 
framing  his  answer  to  their  plea,  to  follow  the 
time  fixed  by  them;  besides  the  time,  after 
all,  is  left  uncertain  only  for  a  few  minutes 
more  or  less,  and  the  alidi  does  not  depend 
upon  so  nice  a  calculation.  The  second  ob* 
jectioo  is,  that  the  appellee  had  no  right  to  put 
upon  the  record  the  acquittal  upon  the  former 
indictment.  But  the  construction  put  upon 
the  statute  of  the  3d  Henry  7th,  c.  1,  is  not 
the  true  one.    That  act  only  took  away  the 

5 lea  of  autrffoii  acguii  or  auire/oh  aUaini,  but 
id  not  apply  to  a  case  like  the  present.  The 
statute  preserved  the  right  of  appeal,  and  pre- 
vented the  acquittal  from  being  a  bar,  but  for 
collateral  purposes  the  Court  may,  and  do  take 
notice  that  there  has  been  an  acqtittal.  Cagfeii 
v.  BittnMHge  and  Corbei,  2  Strange,  864, 
where  the  Court  bailed  Bimhridge  becauie  he 
had  been  acguitled.  And  even  supposing  the 
appellee  not  to  have  a  right  to  plead  this,  still 
enough  will  remain  upon  the  replication  to  be 
an  answer  to  the  counterplea.  But  it  is  said 
the  appellee  has  no  right  to  set  up  counter 
presumptions  of  innocence.  The  case  in 
Fiizherbert,  pi.  154,  shews  that  fresh  matter 
may  be  alleged  by  the  defendant,  and  it  would 
be  extremely  hard  if  it  were  not  so.  [Ltird 
Eltenbftrough,  C.  J. — If  one  parly  has  a  right 
to  state  facts,  the  Other  party  must  have  the 
same  right ;  for  a  presumption  means  a  con- 
elusion  drawn  from  the  whole  evidence,  and 
the  whole  evidence  must  therefore  be  stated.] 
If  it  were  not  so  there  might  be  a  complete 
suppreuio  veri,  for  they  might  take  care  not  to 
state  any  thing  in  their  plea  which  was  false, 
but  at  the  same  time  might  omit  every  thing 
which  made  for  the  other  party,  and  the  ap. 
pellee  could  gain  nothing  by  traversing  such  a 
plea,  for  the  issue  must  be  found  agamst  him 
Botwitbstanding  all  the  other  circumstances 
favorable  to  him  were  proved  at  the  trial. 
Then  supposing  the  replication  to  be  right  in 
stating  fresh  matter,  how  does  the  case  stand  i 
Mary  Ashford  leaves  Mary  Butler's  house  at 
about  a  quarter  past  four;  she  has  then  one 
anile  and  a  quarter  to  walk  to  the  pit ;  allowu 
ing  twenty  minutes'  for  this,  which  under  all 
the  circumstances  is  too  short,  it  brings  the 


time  at  which  she  arrives  at  the  pit  to  twenty 
five  minutes  before  five.  Now,  where  is  Abra- 
ham Thornton  then  ?  He  is  seen  at  Holdeu's 
house  by  four  witnesses  above  all  suspicion,  at 
a  distance  of  more  than  one  mile  and  a  half 
from  the  pit.  Now  besides  this  there  is  the 
running  about,  there  is  the  pursuit,  there  is 
the  rape,  and  lastly  the  murder  to  be  com- 
mitted ;  all  which  must  have  taken  some  time. 
Suppose  a  quarter  of  an  hour  is  allowed  for  all 
this,  that  wul  bring  the  time  at  which  Thornton 
must  be  supposed  to  have  left  the  pit,  to  ten 
minutes  before  five,  the  very  period  of  time 
when  he  is  seen  walking  with  a  man  of  the 
name  of  John  Haydon,  one  mile  further  on  ; 
so  that  then  he  was  more  than  two  miles  and 
half  from  the  pit.  The  replication  then  goes 
on  to  carry  him  by  the  testimony  of  other  per- 
sons in  a  regular  course  on  his  road  to  bi> 
father's  house  at  Castle  Bromwich.  If  this  be 
so,  it  is  not  only  improbable,  but  impossible 
that  he  could  have  committed  the  murder ;  and 
the  replication  therefore,  is  a  complete  answer 
to  the  counterplea. 
The  following  is  the  judgment  of  the  Court : 
Lord  EiienborougA,  C.  J.-^The  cases  which 
have  been  cited  in  this  argument,  and  the 
others,  to  which  we  ourselves  have  referred, 
shew  very  distinctly  that  the  general  mode  of 
trial  by  law  in  case  of  appeal,  is  by  battel,  at 
the  election  of  the  appellee,  unless  the  case  be 
brought  within  certain  exceptions.  As,  for 
instance,  where  the  appellant  is  an  infant,  or  a 
woman,  or  above  aixty  years  of  age,  or  where 
the  appellee  is^  taken  with  the  mainour,  or  has 
broken  prison.  Now,  in  addition  to  ail  these, 
there  is  the  case  where  great  and  violent  pre- 
sumptions of  guilt  exist  against  the  appellee, 
which  admit  of  no  denial  or  proof  to  tne  con- 
trary. Without  going  at  length  into  the  dis- 
cussion of  the  circumstances  disclosed  by  the 
counterpleaand  replication,  here  it  is  quite  suffi- 
cient to  say,  that  this  case  is  not,  like  those  in 
Bracton,  one  which  admits  of  no  denial  or  proof 
to  the  contrary.  The  consequence  therefore 
must  be,  that  the  usual  and  constitutional  mode 
of  trial  must  take  place,  unless  indeed  in  res- 
pect of  the  plaintiff's  having,  by  the  counterplea 
declined  the  ^vager  of  battel,  the  judgment  of 
the  Court  now  must  be,  that  the  defendant 
should  go  without  day.  Upon  which  point  I 
pronounce  no  opinion  at  present,  but  wish,  if 
it  be  necessary,  to  hear  a  further  argument. 

Bayley,  J.-^-I  am  of  the  same  opinion.  This 
mode  of  proceeding,  by  appeal,  is  unusual  in 
our  law,  being  brought,  not  for  the  benefit  of 
the  public,  hut  for  that  of  the  party,  and  being 
a  private  suit,  wholly  under  his  controul.  It 
ought,  therefore,  to  be  watched  very  narrowly 
by  the  Court ;  fur  it  may  take  place  after  trial 
and  acquittal  on  an  indictment  at  the^  stilt  of 
the  King ;  and  the  execution  under  it  is  en- 
tirely at  the  option  of  the  party  suing,  whose 
sole 'object  it  mw  be  to  obtain  a  pecuniary 
aatkfiBCtion.  One  inconvenience  attending  this 
mode  of  proceeding  is,  that  the  party  who 
instituMs  ft,  must  be  willing,  if  required,  to 
stake  his  iife  in  support  of  his  accusation. 
For  the  battle  is  the  right  of  the  appellee  at 
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liii  electioo,  unLess  lie  b^  excluded  from  it  bj 
some  violent  presumption  of  giiilt  existinfr 
aj^ainst  him.  On  ^oing  through  the  whole  of 
these  proceedings,  they  do  not  raise  in  my 
mind  that  violent  presumption,  which  is  iiy 
law  required  to  oust  the  appellee  of  his  wager 
of  battel.  Some  parts  of  the  counterptea  are 
insufficiently  alleged.  With  respect  to  those 
parts  of  the  counterplea  where  it  is  stated  that 
certain  facts  appeared  and  were  manifest  to 
divers  credible  witnesses,  that  is,  in  my  opin- 
ion not  a  proper  mode  of  alleging  those  facts, 
and  therefore  the  Court  ought  not  to  take  them 
into  their  consideration.  On  the  whole,  how- 
ever, 1  think  that  thtre  is  not  sufficient  on  the 
face  of  these  proceedings  to  justify  the  Court 
in  refusing  the  battel.  As  to  the  effect  which 
this  decision  against  the  counterplea  may  pro- 
duce, and  what  must  be  ultimately  the  judg- 
ment of  the  Court,  whether  that  the  appellee 
be  allowed  his  wager  of  battel  or  go  without 
day,  [  have  not  at  present  made  up  my  mind. 
It  may  be  a  question  to  be  considered  by  the 
appellant  whether  he  wishes  any  further  judg- 
ment to  be  given. 

Ahbuit^  J. — I  am  of  the  same  opinion,  that 
this  counterplea  is  not  sufficient  to  oust  the 
appellee  of  his  wager  of  battel.  The  appeal 
seems  to  have  been  in  its  oriifin  a  challenge, 
and  the  party  accused  was  allowed  to  wage 
his  battel,  unless  in  certain  excepted  cases; 
as,  for  instance,  where  the  appellant  was  an 
infant,  or  maimed,  or  above  sixty  years  of  age, 
or  a  woman;  and  perhaps  it  was  for  this 
amongst  other  reasons,  that  a  woman  was 
allowed  to  appeal  only  in  one  case ;  viz.  that 
of  the  death  of  her  husband.  So  in  the  case 
of  an  approver,  if  the  person  claiming  to  be  so 
was  a  woman,  an  infant,  maimed,  or  above 
sixty,  he  was  not  allowed  to  be  an  approver, 
for  this  reason,  that  in  such  cases  the  defen- 
dant would  lose  his  wager  of  battel.  2  Hale's 
P.  C  233.  This  shews  the  nature  of  this  pro- 
ceeding, as  being  in  its  origin  a  challenge, 
and  that  the  battel  was  the  right  of  the  ap- 
pellee at  his  election,  unless  certain  excep- 
tions existed.  Then  has  this  appellant  brought 
himself  within  any  of  those  exceptions  which 
entitle  him  to  decline  the  wager  of  battel  ?  It 
is  said  that  he  has  done  so,  by  pleading  a  vio- 
lent presumption  of  guilt  against  the  appellee. 
Now  as  to  this  the  rule  is  to  be  found  in  Brac- 
ton.  The  presumption  must  be  strong  and 
vehement,  so  as  not  to  admit  of  denial  or  proof 
to  the  contrary.  It  must  be  so  strong,  vehe- 
ment, and  incapable  of  contradiction,  that  the 
Court  might  be  warranted  in  awarding  execu- 
tion thereon.  It  is  not  necessary  to  consider 
whether  the  instances  of  the  rule  put  by  Brac- 
ton  are  or  are  not  of  this  description.  I  think 
they  are  not.  But  at  the  time  when  Bracton 
wrote  they  were  so  considered,  and  it  was  on 
that  ground  that  they  were  put  as  instances  of 
the  rule.  If,  therefore,  there  was  no  kisnffi- 
ciency  in  the  mode  of  averring  the  facts  stMed 
10  the  counterplea,  and  if  all  the  circumstances 
stated  there  were  well  pleaded,  still  I  should 
be  of  opinion  that  ^ey  did  not  amount  to  a 
presamptton  of  the  kind  menUoned  by  Brac- 


ton, namely,  one  ao  itronj^  and  vehement  wm 
to  be  incapable  of  contradiction.  Thedefeti- 
dant  therefore  is  entttlecl  to  ihia  his  lawfdl 
mode  of  trial.  What  the  conse<}uencea  «>f 
deciding  that  this  counterplea  is  msufficieni 
may  be,  the  Court  will,  if  necessary,  take  far' 
ther  time  to  consider. 

Hvlropd,  J.— I  am  of  the  saim  opiMOD^ 
The  counterplea,  either  taken  alone,  or  coupled 
with  the  replication,  i«  not  sufficient  to- oust 
the  appellee  of  his  wager  of  battel.  It  ^ppeara 
upon  the  counterplea  that  the  appellee  and 
Mary  Ashford  were  together  in  the  ntglt  of 
the  26ih  of  May.  There  are  several  circum* 
stances  of  a  suspicious  nature,  as  to  «4aa 
passed  between  them,  stated.  It  i^ipHeara  that 
they  separated  in  the  course  of  that  night,  and 
that  Mary  Ashford  went  alone  to  Botler'a 
house.  It  is  not  stated  that  they  ever  met 
again.  There  is  no  allegation  to  this  effisct, 
nor  is  there  any  circumstance  stated,  incon* 
sistent  with  the  idea  that  she  might  have  acci- 
dentally fallen  into  the  pit  through  gi<1diiieia 
and  loss  of  blood.  All  the  suspicious  cireun- 
siances  before  alluded  to  might  have  bappesed 
before  the  separation  took  place,  and  then  no 
motive  could  remain  why  any  murder  should 
have  been  committed.  In  addition  to  thb  the 
replication  states  an  o/idi,  which  affbrda  a 
strong  presumption  in  favour  of  the  iBBoeeaoe 
of  the  appellee,  and  must  be  taken  coajoiDtly 
with  the  counterplea  into  the  consideraiio*  el 
the  Court.  The  judgment  of  the  Court  there- 
fore  on  this  demurrer  must  be  with  the  ap- 
pellee. 

Lord  Elienhorough,  C.  J.— The  general  law 
of  the  land  is  in  favour  of  the  wager  of  battd, 
and  it  is  our  duty  to  pronounce  the  law  as  is 
is,  and  not  as  we  may  wish  it  to  be.  ^  Whatever 
prejudices  therefore  may  justly  exist  agaiaat 
this  mode  of  trial,  still  as  it  is  the  law  of  the 
land,  the  Court  must  pronounce  judgment 
for  it. 

Gurnetf  then,  on  the  part  of  the  appellant, 
prayed  time  for  a  day  or  two  to  consider  vrhe- 
ther  the  appellant  would  wish  to  have  any 
further  argument  on  the  point  aliottt  wkick 
the  Court  entertMued  doabto;  wlueh  waa 
granted. 

Lord  EUenborough,  C.  J.— Let  there  be  en- 
tered on  the  record,  curia  advUare  vuiL 

On  a  subsequent  day  Gurney  appeared  for 
the  appellant,  and  stated  that  he  prayed  no 
further  judgment.  Whereupon,  by  consent  of 
both  parties,  the  Court  ordered  that  judgment 
be  stayed  on  the  appeal ;  and  that  the  appellee 
be  discharged.  The  proceedings  were  then 
handed  over  to  the  Crown  Side  of  the  Court, 
and  Thornton  was  immediately  arraigned  by 
Mr.  Barlow  on  the  appeal,  at  the  suit  of  the 
King,  to  which  he  pleaded  instanter  **auir€' 
/bit  acquii** 

The  Aiiwrnep  General  then,  beittg  preecBt 

in    Court,   confused  the  plea  to  be   troe. 

Whereupon  the  Court  gave  judgment  that  the 

appellee  riiould  go  thereof  without  day,    Th* 

^  appellee  was  immediately  diaelttifed. 
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LORD   THUIULOW, 

In  ibe  . course  of  our  previous  volumes  we 
have  given  a  concise  memoir  of  nearly  all 
the  etlebrated  English  Lawyers.  Among 
those  remidnhig  to  be  noticed  is  Edward 
Lord  TthirhAi^,  who  was  bom  in  the  year 
1 736.  *We  sh^l  Hmit  our  remarks  as  strict- 
ly as  .possible  to  the  professional  career  of 
our  sulgeoti. 

Edward  Thurlow  was  the  son  of  a  der- 
gymsor  at  Ashfield,  in  the  county  of  Suffolk. 
There  were  two  Thurlows  in  his  country : 
Thurlow,  the  secretary  of  Cromwell,  and 
Thurbw,  a  carrier  It  is  reported  that  be- 
ing asked  which  of  them  was  his  ancestor, 
he  answered  with  his  usual  independence  of 
spiik,  "  I  am  descended  from  the  carrier." 

It  does  not  appear  in  what  sohool  he 
commenced  his  edaeation,  but  he  was  after- 
wards admitted  of  Peter  House,  Cambridge, 
where  he  gained  considerable  reputation 
fojT  his  classical  acquirements. 

He*  became  a  member  of  the  Inner  Tem- 
pler  wiiere  he  pursued  his  studies  closely, 
and  wa»  called  to  the  Bar  in  1758.  He 
wa»  then  of  course  in  the  twenty-second 
year  of  lus  age.  Like  other  young  men, 
he  remained  sometime  without  practice,  un- 
til bis  abilities  were  called  into  action  in  an 
important  cause.  The  origin  of  the  pros- 
perous career  of  many  eminent  men  has 
been  ascribed  to  the  same  means.  In  lliur- 
low*s  instance,  we  are  told  the  names  of  the 
cases  in  which  he  at  first  distinguished 
himself :  they  were  those  of  Robinson  v. 
Lord  WincheUea,  and  the  Douglas  cause. 

After  practising  several  years,  he  obtain- 
ed the  rank  of  King's  Counsel ;  and  in  the 
year  1770  succeeded  to  the  office  of  Soli- 
citor General  on  the  resignation  of  the 
celebrated  Mr.  Dunning.  He  came  into 
Parliament  as  the  representative  of  the  bo- 
borough  of  Tamworth.  He  was  then  in  his 
35th  yeajTi  and  soon  distinguished  himself 
as  a  bold  and  active  debater.  On  a  discus- 
sion rebtcSng'  to  the  power  of  the  Attorney 
General  to  file  informations  ex  officio,  he 
spoke  as  follows : 

.''  Eor  my  own  port,  sir«  I  cannot  help  con- 
sideriQ|(  the  pr/oject  as  a  crazy  conceit,  solely 
intended  for  gaining  a  little  popularity;  for 
men,  however  hopeless,  will  '  spread  the  thin 
saiL  and  cat«h  the  driving  gale/  the  popular 
breeae,  %vhose  murmur  is  so  flattering  and  de- 
lightful to  oertain  ears.  But  the  wisdom  and 
^mvlty  of  Ihia  house  are  net  to  be  misled  by 
such  feeble.  eagiBeaf  k  must  perGeive».  that 
the  power  at  present  lodged  in  the  Attorney- , 


Genera]  ii  necessary,  as  well  for  speedily  pu-  , 
nishin<r  as  for  preventing;  daring  libels.    If  no 
other  process  is  left  but  the  common  one,  of 
bringing  the  affair  before  a  grand  jury,  the  ^ 
delinquent  may  In  the  mean  time  mock  and  | 
escape  justice.    This  is  sometimes  the  case,  \ 
now  that  the  power  of  filing  informations  is  in 
its  full  vigour.     How  much  more  will  it  be  * 
so  when  no  such  power  exists  ?     No  offender 
can  be  brought  to  justice.     What  is  the  con-  ^ 
sequence  ?     The  licentiousness  of  the  press  ' 
win  increase ;   crimes  will  multiply ;  instead 
of  one  whisperer,  we  shall  have  a  hundred ; 
nothing  will  be  published  but  Hbels  and  lam- 
poons ;    the  press  will  teem  with  scurrilitv, 
abuse,  and  falsehold ;  the  minds  of  the  people  ' 
will  be  poisoned   with   vile   asperbions,   and 
misled  by  scandalous  misrepresentations ;  the 
many>headed  beast  will  swallow  the  poison^ 
and  the  land  will  consequently  be  one  scene  of 
anarchy  and  confusion. 

"  Sir,  the  other  charge  is  equally  groundless 
and  absurd.  The  construction  of  libels  belongs . 
by  law  and  precedent  to  the  Judge,  not  to  the 
jury ;  because  it  is  a  point  of  law.  of  wHich  . 
they  are  not  qualified  to  judge.  If  any  other 
rule  prevailed,  if  the  matter  was  left  to  the 
jury,  there  would  be  nothing  fixed  and  per- 
manent in  the  law.  It  would  not  only  vary 
in  different  counties  and  cities,  according  to 
their  different  interests  and  passions,  but  also 
in  the  minds  of  the  same  individuals^  as  they 
should  happen  at  different  times  to  be  agitated 
by  differs  it  humours  and  caprices.  God  for- 
bid that  the  laws  of  Englana  should  ever  be 
reduced  to  this  uncertainty !  All  our  diction- 
aries of  decisions,  all  our  reports,  and  Coke 
upon  Littleton  itself,  would  then  be  useless* 
Our  young  students,  instead  of  coming  to  learn 
the  l^w  in  the  Temple  and  in  Westminster 
Hall,  would  be  obliged  to  seek  it  in  the  wis- 
dom of  petty  juries,  country  assizes,  and  un- 
tutored mechanics.  Adieu  to  precision,  adieu 
to  consistency,  adieu  to  decorum  I  All  would 
be  confusion,  contradiction,  and  absurdity ;  , 
the  law  would,  like  Joseph's  garment,  become 
nothing  but  a  ridiculous  patchwork  of  many 
shreds  and  many  colours, — a  mere  sick  man's 
dream,  without  coherence,  without  ordery---a 
wild  chaos  of  jarring  and  heterogeneous  prin- 
ciples, which  would  deviate  farther  and  farther  . 
from  harmony.  Yet  the  prevention  of  this 
state  is  the  crime  with  which  our  Judges  are 
charged'  0  temporo,  0  mores  :  To  what  are 
we  come  at  last ! 

In  1771,  he  was  appointed  Attorney 
General,  and  in  the  debates  of  that  year, 
relating  to  the  conduct  of  the  Lord  Mayw 
of  London,  he  said. 

"  Have  Dot  the  members  of  this  house,'*  he 
exclaimed,  "  as  conscientious  a  veneration  for 
eathft  as  the  mayor  i  Or  are  tke^  afraid  to 

Jmnish  his  UceatiousoasSp  when  he  is  not  afraid 
o  insult  their  aulhority^  All  that's  man»aU 
Ibal^sBritoais  firing  la  my  bosom  while  I  ask 
theaet  simple  ^  questions  I  Well  may  qur  ffie.- 
eue»;.say»thaiwehftve  sacrifiGe4  the  dearett 
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ties  that  bound  iis  to  our  constitution,  if  nre 
now  suffer  the  whole  body  of  the  English  com- 
mons to  be  trod  upon  by  the  instrument  of  a 
despicable  faction.  Have  we  so  lon^  defended 
our  privileges  against  the  tyranny  of  kings»  to 
fall  at  last  before  the  turbulence  of  a  seditious 
city  magistrate  ?" 

He  was  a  zealous  supporter  of  the  ad- 
ministration, and  attacked  with  great  seve- 
rity those  who  impugned  it.  On  one  oc- 
casion he  said^ 

"If,"  said  he,  "we  allow  every  pitiful 
patriot  thus  to  insult  us  with  ridiculous  accusa. 
tions,  without  makini;  him  pay  forfeit  for  his 
temerity,  we  shall  be  eternally  pestered  with 
the  humming  and  buzzing  of  tnese  stingless 
wasps.  Though  they  cannot  wound  or  poison, 
tHey  can  tease  and  vex.  •  ♦  «  •  I  hope  we 
shall  now  bundle  them  so  roughly  as  to  make 
this  the  last  of  such  audacious  attempts.*' 

In  June  1 778,  when  he  had  not  completed 
his  43d  year,  he  was  raised  to  the  peerage, 
and  succeeded  Lord  Bathurst,  as  Chancel- 
lor of  England. 

In  1783,  on  the  formation  of  the  coali- 
tibn  ministry  of  Mr.  Fox  and  Lord  North 
with  the  Duke  of  Portland  as  Premier,  Lord 
Thurlow  was  displaced,  and  the  Great  Seal 
put  into  commission.  On  Mr.  Pitt's  ac- 
cession to  power,  Lord  Thurlow  was  re- 
instated in  the  office  of  Chancellor.  In 
1789,  on  occasion  of  the  King's  illness, 
Ix)rd  Thurlow  took  an  animated  part 
in  the  debates  respecting  the  regency. 
*•  His  debt  of  gratitude,"  he  said,  "to 
his  majesty  was  ample,  for  the  many 
favors  he  had  graciously  conferred  upon 
him,  which,  when  he  loigot,  might  God 
forget  him." 

^  **  He  completely  concurred  with  the  other 
side  of  the  house,  that  the  man  who  endea- 
voured to  sow  dissensions  in  the  royal  family, 
and  to  set  the  different  branches  at  variance, 
deserved  the  execrations  of  his  country,  and 
acted  with  a  degree  of  baseness  beyond  any 
other  species  of  human  depravity.  He  de- 
clared that  It  was  far  beyond  his  power  to  con- 
jecture in  what  manner  it  was  conceived  to  be 
possible  to  place  the  kinsf  in  th !  hands  of  his 
royal  consort,  without  giving  her  the  snperin- 
tendance  am)  control  of  the  household.  If 
they  rejecte<t  a  part  of  the  resolution,  they 
might  as  welt  proceed  to  treat  the  king  as  an 
ordinary  individual,  and  put  him  upon  board 
wages,  or  send  him  to  one  of  those  boarding- 
houses  that  take  in  unfortunate  invalids.  Let 
the  bouse  remember  that  the  Queen  was  to 
have  the  care  of  her  royal  patient,  not  as  a 
wretubed  being,  destitute  otfnends,  an  obscure 
iiidi^tdoftl,  without  name,  without  honour,  and 
wichotit  n*pinatron,  forsaken  by  all  the  world ; 
bill  as  a  kttig  whom  his  people  looked  up  to 


with  loyalty  and  affection,  whom  fheyaoidodrfy 
wished  to  see  enabled  to  reascend  faU  throne, 
and  again  distributing  blessings  toagralefiil 
nation.  As  far  as  his  voice  could  go^  he  shotild 
utter  it  with  energy  and  sincerity,  to  claim  for 
the  King  all  the  dignitv  that  ought  to  attend 
upon  the  royal  person  m  the  hour  of  his  indis- 
position ;  and  who  would  dare  to  refuse  h]» 
demand  ?  No  man  alive  to  the  least  sense  of 
loyalty,  alive  to  a  principle  of  compassion,  alkro 
to  any  one  generous  teeling^  could  lend  km 
hand  to  so  cruel  a  delapidatloo.  He  protested 
to  God,  that  he  did  not  believe  there  was  a 
noble  lord  in  the  house  who  wished  to  strip  bis 
Majesty  of  every  mark  of  royalty,  and  reduce 
the  King  to  an  abject  and  forlorn  situatioor 
while  he  was  labouring  under  a  misfortaae 
equul  to  any  misfortune  that  had  ever  happeiMed 
since  misfortune  was  known  in  the  world. 
The  intention  of  separating  the  second  from 
the  first  part  of  the  proposition  was  cruel  in 
the  extreme.  It  must  operate  like  a  total  ex* 
tinction  of  pity  for  that  royal  sufferer,  whose 
calamity  entitled  him  to  the  most  uoUmited 
compasion,  and  even  increased  respect. 

'  Deserted  in  his  utmost  need 
By  those  his  former  bounty  fed.' 

"The  obvious  feelings  of  mankind  went  so 
directly  to  the  wish  of  paying  every  mark  of 
reverence,  respect,  and  attention  to  the  sote- 
reign  in  the  hour  of  his  misery,  that  he  was 
persuaded  the  public  would  be  shocked  at  fkit 
idea  of  the  committee  persisting  for  a  moment 
to  hesitate  whether  the  King  should  be  attend- 
ed by  the  royal  council  or  not." 

He  continued  to  hold  the  Great  Seal  un-* 
til  the  year  1792,  when  his  uncompromis- 
ing opposition  to  several  of  Mr.  Pitt's 
measures  lead  to  his  removal.  A  bill  re- 
lating to  the  sinking  fund,  he  characterized 

"As  exhibiting  a  degree  of  presumption 
and  arrogance  in  dictating  to  future  paiiia- 
ments,  which  he  trusted  the  housewould  never 
countenance.  It  was  nugatory  and  imprae- 
ticable ;  in  his  opinion,  the  inaptness  of  the 
project  was  equal  to  the  vanity  of  the  attempt: 
none  but  a  novice,  a  sycophant,  a  mere  reptile 
as  a  minister,  would  allow  this  act  to  prevent 
him  from  doing  what  the  exigency  of  circum- 
stances might  require,  according  to  his  own 
judgment." 

••On  another  occasion  he  openly  chaij^ 
them  with  having  imposed  upon  f  neir  sovereign, 
and  did  not  scruple  to  assert  that,  if  the  mem- 
bers of  that  house,  who  were  the  hereditary 
counsellors  of  the  crown,  did  not  interfere  in 
opposition  to  those  who  had  advised  this  mea- 
sure, aU  was  aver," 

Soon  after  this,  the  Oreat  Seal  was  de. 
manded,  and  here  closed  his  Lordship's, 
public  career.  He  retired  to  his  coi^utry 
seat,  and  seldom  afterwards  took  part  in 
the  debates  of  the  House.     He  cticd. .  at 
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Brighton  aftei  a  very  ahort  Olness.  in  his 
71fit  year,  on  the  12th  Sept.  1806.  His 
title  devcAved  on  the  eldest  son  of  his 
brodrer,  the  then  Bishop  of  Durham. 

Of  the  character  of  Lord  Thurlow  va- 
rious accounts  are  given.  We  shall  select 
the  following  from  Sir  Nathaniel  Wraxall. 

*<  Lord  Thurlow,  who  at  this  time  had  held 
the  K^eac  seal  between  two  aDd  three  years, 
thouffh  Id  poiDt  of  a^e  the  youngest  member 
ttf'tkc^eabinet,  enjoyed  in  many  respects  ereatei* 
eoaakieration  than  almost  anv  other  individual 
compMingr  !(.••«  Lord  North  had  derived 
the  greatest  assistance  from  his  eloquence  and 
ahiiity.  His  removal  to  the  house  of  peerl 
would  have  lefi  an  awful  blank  on  the  treasury 
beach  in  the  midst  of  the  American  war,  if 
his  place  had  not,  during  the  two  succeeding 
years,  been  abiy,  perhaps  fully  supplied  by 
Wedderburae.  As  speaker  of  the  upper  house. 
Lord  Thurlow  fulfilled  all  the  expectations 
previously  entertained  of  him.  His  very  per- 
SOD,  figure,  voice,  and  manner  were  formed  to 
lend  digniiy  to  the  woolsack.  Of  a  dark  com- 
plexion, and  harsh  but  regular  features,  with 
a  severe  and  commanding  demeanour,  which 
might  be  sometimes  denominated  stern,  he  im- 
pressed his  auditors  with  awe  before  he  opened 
nU  tfpa.  Snergy,  acuteness,  and  prodigious 
poiKers  of  argument  characterised  him  in  de- 
bale.  His  comprehensive  mind  enabled  him  to 
eiB^rttce  the  ouestion  under  discussion,  what- 
ever it  might  be,  in  all  its  bearings  and  rela- 
ti^as.  Nor,  if  we  except  Lord  Camden,  who 
was  already  hi  advanced  in  life,  did  the  oppo- 
sition possess  any  legal  talents  in  the  house  of 
peers  that  could  justly  be  put  in  competition 
with  those  of  Lord  Thurlow. 

*'  These  admirable  points  were,  nevertheless 
by  bo  means  unaccompanied  by  corresponding 
deHects.  As  Lord  ChanceUor,  he  was  accused 
of  procrastination  in  suflfering  the  causes 
brought  before  him  in  his  Court  to  accumulate 
without  end.  Perhaps  this  charge,  so  fre- 
quently made  against  those  who  have  held  the 
greait  seal,  was  not  more  true  as  applied  to  him, 
thaa  of  others  who  succeeded  him  in  his  office. 
But  even  in  parliament  his  temper,  which  was 
morose*  sullen,  and  unactractable,  sometimes 
mastering  his  reason,  prevented  him  from 
always  exerting  the  faculties  with  which  na- 
ture had  endowed  him,  or  at  least  clouded  and 
obaciu*ed  their  edect.  In  the  cabinet,  these 
defects  of  character,  which  rendered  him  often 
inpraeticable,  were  not  to  be  surmounted  by 
any  etfbrts  or  remonstrances.  It  can  hardly 
be  believed,  that  at  ministerial  dinners,  where, 
alter  the  cloth  was  removed,  measures  of  state 
were  often  diseuued  or  agitated.  Lord  Thurlow 
would  frequeatly  refuse  to  take  any  part.  He 
has  even  more  than  once  left  his  colleagues  to 
delibemte.  whilst  he  sullenly  stretched  himself 
aloog  the  chairs,  and  fell,  or  appeared  to  fall 
fast  asleep.  If  1  had  not  received  this  £sot 
from  an  eye-witness,  and  a  member  of  the 
cabinet,  I  should  nut,  indeed,  venture  to  report 
so  linpf  obable  a  circumstance. 

^  A4>tivithtftanding  thfe  ruggedness  and  as- 


perity which  he  displayed,— qualities  that  pro- 
cured him  the  nickname  of  the  tiger ^ — no  man 
could  at  times  appear  more  pleasing,  affable, 
and  communicative  in  conversation.  I  have 
once  or  twice  seen  him  on  such  occasiions, 
which  were  more  highly  valued  because  they 
were  rare  or  unexpectecl.  During  the  period 
of  his  youth  he  had  led  a  dissolute  life,  and 
had  given  proofs  of  his  devotion  to  pleasure 
scarcely  compatible,  as  it  might  have  been 
thought,  with  the  severe  studies  and  profession 
of  the  law.  To  these  irregularities  the  Duchess 
of  Kingston  imprudently  ventured  to  allude, 
whilst  on  her  trial  at  the  bar  of  the  House  of 
Lords,  when  Thurlow  was  Attorney  General. 
Like  Henley  Earl  of  Nortbington,  his  prede- 
cessor in  the  high  office  of  Chancellor,  Thur- 
low mingled  oaths  and  execrations  with  his 
common  discourse.  In  the  afternoon  of  life, 
convivicdity,  wine,  and  society  unbent  hii  mind. 
It  was  with  Mr.  Rigby,  Lord  Gower,  Lord 
Weymouth,  Mr.  Duodas,  and  a  few  other 
select  friends,  that  he  threw  oflf  hi««  constitu- 
tional severity.  At  the  pay-office  in  Whitehall, 
where  Righy  then  resided.  Lord  Thurlo>v  forgot 
the  double  toils  annexed  tu  his  situation  as 
head  of  the  law  and  a  minister  of  state.  Pob« 
sessed  of  faculties  so  transcend  ant,  however 
mingled  with  human  weakness  and  infirmity, 
he  must  always  be  considered  as^  one  of  the. 
most  eminent  individuals  who  sat  in  the  couii- 
cils  of  George  the  Third  at  any  period  of  his 
reign." 

We  most  not  close  this  brief  memoir 
without  extracting  Mr.  Charles  Butler's 
description  of  Lord  Thurlow' s  powers,  and 
the  celebrated  reply  which  he  made  to  the 
Duke  of  Grafton,  who  had  reproached  him 
with  his  plebeian  extraction,  and  his  recent 
admission  to  the  peerage, 

"Particolur  circumstances  caused  Lord 
Thurlow's  reply  to  make  a  deep  impression 
on  the  Reminiscent.  His  lordship  had  spoken 
too  often,  and  began  to  be  heard  with  a  civil 
but  risible  impatience.  Under  these  circum- 
stances he  was  attacked  in  the  manner  we  have 
mentioned.  He  rose  from  the  woolsack,  and 
advanced  slowly  to  the  place  from  which  the 
Chancellor  generally  addresses  the  house,  then 
fixing  on  the  Duke  the  look  of  Jove  when  he 
grasps  the  thunder,  '1  am  amased,'  he  said,  in 
a  level' tone  of  voice, '  at  the  attack  the  noble 
Duke  has  made  on  me.  Yes,  my  lords,'  con- 
siderably raising  his  voice,  '  I  am  amaxed  at 
his  Grace's  speech.  The  noble  Duke  cannot 
look  before  him,  behind  him,  or  on  either  side 
of  him,  without  seeing  some  noble  peer  who 
owes  hii  seal  ia  (his  ffnuse  to  hie  euceeu/ul 
eaertiitne  in  the  pro/estion  I©  whiok  I  Mong. 
Does  he  not  feel  that  it  is  as  honousaMe  to  owe 
it  to  these,  as  to  being:  the  accident  of  «a  acci- 
dent ?  To  all  these  noble  lords  theaanguge  of 
Che  noble  Duke  isas  applieablenpd  aasisaltin^ 
as  it  is  to  myself.  But  I  don't  fear'  to  mtet  it 
single  and  alone.  No  one  venerates  the  peer-* 
age  more  than  I  do;-rbut  my  Lords,  1  must, 
say,  that  the  peerage  solicited  me,  not  I  the 
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peerage.  Nay  more,  I  can  say,  and  ivill  8«^, 
that  as  a  pe«r  of  parliameut,  as  Speaker  of  this 
ri^ht  hononrable  House,  as  keeper  of  the  Great 
Seal,  as  guanliao  of  his  Majesty^s  conscience, 
as  Lord  Hifth  Chancellor  of  England,  nay, 
even  in  that  character  alone  in  which  the  noble 
Duke  would  think  it  an  affront  to  be  con- 
sidered,—  as  a  MAN,  I  am  at  this  moment  as 
respectable, — I  bef(  leave  to  add,—l  am  at  this 
time  as  much  respected,  as  the  proudest  peer 
I  now  look  down  upon/  The  effect  of  this 
speech,  both  within  the  walls  of  parliament 
and  out  of  them,  was  prodigious.  It  ^ve 
Lord  Tkurlow  an  ascendancy  in  the  Honse 
which  no  Chancellor  had  ever  possessed:  it 
invested  him,  in  public  opinion,  with  a  charac- 
ter of  independence  and  honour;  and  this, 
thou|(h  he  was  ever  on  the  unpopular  side  in 
politics,  made  him  always  popular  with  the 
people. 

On  many  other  occasions  his  lordship  ap- 
peared to  advantage ;  but,  speaking  generally. 
It  was  only  on  great  occasions  that  he  signalised 
himself.  He  was  a  kind  of gvarda  eosta  vessel, 
which  cannot  meet  every  turn  and  winding  of  a 
frigate  that  assails  her,  but,  when  the  opoor- 
t unity  offers,  pours  a  broadside  which  seldom 
fails  of  sinking  the  assailant. 

"  His  lordship,  however,  possessed  a  weapon 
which  he  often  brought  into  action  with  great 
skill  and  effect.  He  would  appear  to  be  ignor- 
ant upon  the  subject  in  debate,  and  with  affect- 
ed respect,  but  visible  derision,  to  seek  for  in- 
formation upon  it,  pointing  out,  with  a  kind 
of  dry  solemn  humour,  contradictions  and  ab- 
surdities, which  he  professed  his  own  inability 
to  explain,  and  calling  upon  his  adversaries 
for  their  explanation.  It  was  a  kind  of  masked 
battery  of  the  most  searching  questions,  and 
disUessiBg  observations:  it  often  discomfited 
his  adversary,  and  seldom  failed  to  force  him 
into  a  very  embarrassing  position  of  defence ; 
it  was  the  more  effective,  as,  when  he  was 
playing  it  off,  his  lordship  showed  that  he  had 
the  command  of  much  more  formidable  ar* 
tillery." 


REPORT  OP  THE  LORDS  COMMIT- 
TEE ON  ABOLISHING  OATHS. 

[Ordered  to  l^e.  printed,  22d  Matf,  1837.] 


'^  That  the  Committee  have  directed  their  at- 
tention, la  the  first  instance,  to  the  result  of 
the  experiment  which  has  been  tried  in  various 
departments  of  the  government,  bv  the  autho- 
rity vested  in  the  Lords  of  the  treasury  by 
the  Aet  of  the  &  &  6  W.  4,  c.  62. 

It  appears  by  the  evidence,  that  many  hun- 
dred tJiiousand  declarations  have  been  taken 
dufing  th«  last  year,  where  oaths  would  here- 
tofore have  been  required ;  and  that  no  prac- 
tical  incoAvenjieiKe  has  been  found  to  arise 
fr«m  the  cbani^e.  The  committee  are  strongly 
ofopiBioa.that.it  ia. expedient  to  proceed  still 
further  to  carry  into  execution  the  recommen- 
dations of  the  committee  of  1^^,  and  td 
9Mitik.t¥try  wmcodiuy  oatb>  a^4  althougli^ 


for  tbe  reasons  for  which  Che  Hoasee^of  Atfw 
liament  have  determined  to  avoid  the  iaSr^ 
duction  of  any  new  measures  aft  Uie  preaest 
moment,  the  committee  haive  thought  it  expa-- 
dient  not  at  present  to  proceed  further  uMk 
their  inquiry,  in  the  hope  that  it  may  bo  ro« 
sumed  in  a  future  session,  when  it  may  leadto 
such  further  legislative  measures  as  may  give 
effect  to  the  recommeadation  which  Msa^rte 
suggested  by  the  evidence  they  shall  receive 
on  this  very  important  question,  the  -eooamft- 
tee  have  thought  it  advisable  lo  repriAl  iaHhn 
appendix  the  report  made  by  the  eeloot  eon* 
mittee  appointed  by  the  House,  in  the  •esttoo 
1834,  to  inquire  into  the  expedienejf  «f  au^ 
stituting  declarations  in  lieu  of  oaths  m  cenaift 
cases,  and  the  evidence  taken  before  a  com^ 
mittee  appointed  for  the  same  purposes  im  tfa« 
session  1835,  as  expressing  the  piiaeipiee 
which  they  think  should  guide  any  lulure  pro- 
ceedings upon  this  subject/' 

We  select  from  the  minutes  appended  to  the 
report,  the  evidence  of  Mr.  Aoolphus,  which 
appears  to  bear  importantly  on  the  subject  of 
judicial  oaths,  and  contains  some  curious  and 
interesting  matter .- — 

''  You  are  a  barrister  in  eoitsiderable  PfMK 
tice  in  the  criminal  courts  in  this  metiiopoua? 

I  have  been  a  barrister  for  thirty  yeara»  and 
for  twenty  years  before  I  waacmled  t».4fao 
bar  I  was  acquainted  with  the  pnaeiice  an4 
proceedings  in  Courts  of  Law.  iSkMe  I  haro; 
been  at  the  bar  I  have  had  considerable  prac- 
tice in  the  Courts  of  Law,  in  the  Grimi—i 
Courts  in  the  metropolis,  and  ako  on  the  w> 
cuit. 

In  your  opinion,  are  oaths  administered  in 
the  criminal  courts  of  this  country  with  doe. 
sodmnity  ? 

I  think  they  are  not  administered  with,  due 
solemnity  in  this  respect,  that  the  form  in 
which  the  oath  is  admmistered  to  a  witness  ia 
one  in  which  the  Court  in  the  first  instance 
gives  a  command,  and  then  adds  to  it  an  im- 
plication,  which  the  witness,  if  he  ia  ovilhr 
disposed,  may  fence  with,  and  say  to  htmael4 
"  I  am  obliged  to  acquiesce  in  this,  bnt  I  do 
not  adopt  ic.''  The  rurm  of  the  oalh  ia  this: 
"The  evidence  yon  shall  give  betweenov 
Sovereign  Lord  the  King  and  the  prttonerat 
the  bar  shall  be  the  truth,  the  whole  truth,  and 
nothing  but  the  truth.  So  help  vou  GodJ* 
The  witness,  if  he  is  an  evil-miiraed  niaa»  tamf 
not  consider  that  he  adopts  the  oath.  1  ahm^ 
think  it  would  be  much  better  if  the  wiiswsa 
were  obliged  to  repeat  the  words  of  tho  mtik 
himself  and  say,  *'  I  swear  that<  the  ewdtstit  I 
shall  now  give  shall  be  the  truth,"  and  so  oil 
I  think  that  would  be  mneh  more  imprMiive 
than  the  oath  as  it  is  now  adminisieredi 

Do  you  think  it  would  be  of  hencAt  thnlte 
oaths  m  the  Criminal  Couru  of  this  eouniry' 
should  be  administenedas  they  are  in  ScAtfand 
by  the  Judge  or  the  chaarmaiL  of  JtheCouet  ? 

I  apprehend  not»  if  the  ofiiocvrixf  tlM^Cont 
administers  it  with  proper  solemnity. «  .Ihava 
seen  many  officers  of  the  Court  a 


oath  with  futty  ns.jmdi  tfitaLai^.sialiidfe 
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eotAi.  H  te  witnetf  does  not  kiis  the  b6ok, 
for  hMtance,  or  If  he  betrays  any  sort  of  irre- 
Terence,  the  Jud^e  can  much  better  reprehend 
htm  ihirfi  tf  he  were  to  interupt  his  own  adtni. 
nistration  of  the  oath,  to  make  an  obsenration 
while  administerinir  it. 

Are  not  many  oaths,  for  instance,  oaths  ta* 
ken  by  witnesses  g'oiq^  before  irntnd  juries, 
taiken  while  the  court  is  occupied  upon  other 
business? 

Veiy  often. 

Then  in  snch  cases  it  must  be  left  entirely 
to  she  officers  of  the  court  ? 

I  believe  so.  The  examination  of  witnesses 
before  a  i^rand  Jury  is  only  empnrtit ;  they  are 
svliject  to  no  cross  examination;  but  when 
they  conM  afterwards  to  be  examined  and  cross 
examined  on  the  trial  before  a  jury,  it  is  quite 
a  diferent  matter 

But  in  case  of  parsons  who  are  called  on  to 
make  an  e9  parte  statement,  without  the  party 
who  is  charfi^ed  havini;  an  opportunity  of  know- 
ing what  is  said  afirainst  him,  is  it  not  of  great 
importance  that  the  witnesses  who  are  examined 
should  feel  the  solemnity  and  obligation  of  an 
oath? 

It  is  no  doubt  of  the  very  greatest  impor- 
tance I  and  it  is  a  ^preat  cruelty,  in  my  opiuon, 
to  put  n  man  on  his  trial  on  a  loose,' slight,  or 
notme  allegation  made  in  his  absence,  even 
through  the  inapplicability  or  falsehood  of  it 
my  bo  detected  afterwards  by  cross  examina* 
tion  in  court. 

Are  you  of  opinion  that  in  courts  of  criminal 
justiee  in  this  country,  it  is  expedient  to  con- 
tinoe  the  administration  of  oaths,  and  not  to 
substitute  declarations  in  lieu  uf  them. 

1  am  clearly  of  opinion  that  no  man,  and  I 
say  it  without  exception,  ought  to  be  heard  in  a 
court  of  criminal  justice  except  upon  his  oath. 
Tho  importance  of  the  inquiry  demands  that  a 
witness  should  be  most  solemnly  bonnd  to 
speak  the  truth.  My  experience  teaches  me 
to  say,  that  in  other  matters  a  man  will  often 
say  a  thousand  things  when  he  is  not  upon 
oath,  which  he  would  not  dare  to  repeat  if  his 
stasement  were  made  under  that  obligation.  I 
remember  its  being  smd  to  me  by  Mr.  Perce- 
val, **  what  would  become  of  all  the  nonsuits,  if 
witnesses,  when  thev  come  to  be  examined  in 
court,  were  to  say  the  same  thing  as  they  said 
to  the  attorney  before  the  trial  ?'* 

Does  yoor  remark  apply  also  to  courts  of 
petty  sessions  heki  by  magistrates  ? 

Yea,  where  a  criminal  matter  is  to  be  inqui- 
red nst». 

Are  yon  of  opinion  that  promissory  oaths 
and  vohintary  affidaviu  ought  to  be  legali- 
scd2 

I  ran  hardly  give  an  opinion  upon  the  sub- 
ject of  pvomistory  oaths,  for  they  apply  to 
so  many  matters,  such  for  instance^  as  oaths 
Uken  by  commissioaers  nnder  particular  reve- 
ane  aete,  that  they  will  adminisur  faithfully, 
and  not  disdoae*  and  so  on ;  they  cannot  be 
kidhiledflM  pcr^ry  if  they  break  that  oath ; 
at shasttnA  tiaia I  eannos  say  that  the  oath 
oogfas  la  badiapeaded  with  or  abolished.  With 
lespaor  lo  voioatarytaffidsiks,  there  hate  been 


very  few  known.  If  the  word  "  ▼okmtny*'  it 
to  be  taken  strictly  it  would  apply  to  a  vast 
number  of  afBdarits ;  for  instance,  if  one  man 
wants  to  arrest  another,  and  hold  him  to  bail, 
he  cannot  deprive  him  of  his  liberty  without 
first  swearing  on  affidarit  that  the  debt  is  just- 
ly due.  I  cannot  call  that  a  voluntary  affidavit^ 
as  he  cannot  take  the  step  \rithoot  making  it« 
So,  if  I  am  robbed  of  my  property,  and  have 
reason  to  believe  it  is  concealed  in  the  house 
of  another,  I  must  make  oath  before  the  magis- 
trate prerious  to  his  warrant  issuing  $  and  thai 
again,  I  cannot  consider  voluntary. 

But  the  oaths  of  which  you  have  spoken  are 
not  usaally  termed  voluntary  ? 

No  ?  I  was  about  to  dutinguish.  If  the  weid 
voluntary  were  applied  in  that  extensive  sense, 
I  think  it  would  go  to  far.  But  there  are  other 
oaths  which  are  taken  ;  for  instance,  in  order 
to  intiile  people  to  receive  half-pay  or  military 
pensions,  in  the  absence  of  the  parties,  some 
one  is  obliged  to  swear  that  the  parties  are  alive 
and  so  on. 

Are  you  aivare  that  declarations  have  beea 
substituted  in  lieu  of  oaths  in  aU  these 
cases  ? 

No,  I  was  not. 

You  have  no  doubt  freouently  seen  persons 
come  forward  to  swear  as  hail  ? 

Yes,  often. 

Are  you  of  opinion  that  those  persons  fre* 
quently  perjure  themselves  ? 

Yes  very  often  indeed. 

Is  it  not  in  fact  a  trade  ^ 

I  believe  not  now.  A  misUke  prevails  upon 
that  subject.  It  is  a  trade  to  go  before  a  Judga 
and  put  In  bail.  No  man  can  go  into  Seijeant's 
Inn  withoat  having  cards  thmst  into  his  hands 
to  say  that  A,  and  B,  of  such  a  place  will  ba 
bul  to  any  amount ;  but  he  swears  to  nothing 
then.  In  former  times,  when  the  arrest  was 
as  low  as  10/.,  the  crowds  of  persons  going  ta 
put  in  bail  at  the  return  of  the  writ,  to  save  the 
sheriff,  was  immense.  No  man  of  credit  or 
worth  50/.  would  put  himself  into  the  mob  at 
the  Judges'  doors  in  those  times.  At  the  same 
time  Xha^  men  were  very  convenient;  they 
were  put  in  as  bail  in  the  first  instance ;  the 
attorney  objected  to  them,  then  good  hail  were 
put  in,  with  a  notice  of  justification,  and  in 
general  they  were  good  bail ;  but  at  the  same 
time  I  am  of  opinion  that  many  of  them  were 
perjured.  Many  a  man  swears  hy  his  hopes  or 
expectations,  and  many  a  man  without  one  or 
the  other,  to  property  which  he  does  not  poa- 
sess. 

Is  not  Imil  in  criminal  cases  now  frequendy 
taken  before  Judges  at  chambers  ? 

That  is  when  a  bench  warrant  issues  from 
the  Judges,  or  When  the  bill  is  removed.  If  a 
biU  of  indictment  were  found  against  me  at  the 
sessions,  I  couM  go  before  a  magistrate  and 
put  in  haH,  and  be  set  Aree. 

Do  yott  not  thh»k  that  greater  solemnity 
might  be  attached  to  the  taking  of  ^n  oath  by 
an  improvement  of  the  mode  in  which  they 
are  administered? 

I  beHeve  I  expressed  my  notion  on  that  siri^ 
ject  when  I  said  that  If  the  (ftritntoss  n^eeied 
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the  words  of  the  oath  it  would  ia  my  opiaion 
f^ive  it  additional  solemnity. 

But  luifi^ht  not  more  solemnity  be  attached  to 
it  by  an  improvement  in  the  manner  in  which 
it  is  adininbtered  ? 

It  would  depend  a  ji^ood  deal  on  the  powers 
of  the  individual  man.  I  remember  one  man, 
in  Lord  Chief  Baron  Macdonald's  time,  who 
used  to  swear  the  witnesses  in  a  most  exem< 
plary  manner.  In  general  they  are  very  well 
sworn,  though  I  have  sometimes  heard  oaths 
gabbled  over  in  a  most  shameful  wav.  In  the 
abstract,  1  would  say,  that  I  do  not  know  how 
anything  could  be  more  solemn  than  a  man 
laying  his  hand  on  the  gospel,  and  invoking 
God  to  witness  that  what  he  shall  slate  shall  be 
the  truth. 

Have  yoa  ever  seen  grand  jurors  sworn  in 
Court  i 

Yes.  In  general  it  is  the  etiquette  on  the 
circuit  for  the  Bar  not  to  go  into  Court  while 
the  Judge  is  delivering  his  charge  to  the  grand 
jury;  but  I  have  seen  grand  jurors  sworn 
sometimes  at  Clerkenwell. 

You  have  not  had  much  experience  in  such 
cases? 

No ;  I  have  seen  the  oath  administered  in 
some  cases.  In  mv  opinion  it  is  not  a  very 
effectual  one ;  the  jforeman  of  the  jury  takes 
an  oath  that  be  will  present  nothing  through 
£avour  and  affection,  and  so  on,  and  ihe  other 
grand  jurors  are  then  called  on  to  say,  that  the 
same  oath  that  their  foreman  has  taken  they 
and  each  of  them  will  perform  on  their  parts. 
I  think  that  is  a  very  slight  way  of  administer- 
ing an  oath. 

Are  you  aware  that  in  Scotland  a  person 
called  on  to  take  an  oath  is  obliged  to  hold  up 
his  right  hand  ? 

Yes. 

Do  YOU  think  that  a  circumstance  of  that 
kind,  arawing  the  attention  of  the  Court  upon 
him,  adds  anything  to  the  solemnity  ? 

No ;  I  do  not  see  how  anything  of  that  kind 
could  add  to  the  solemnity  of  the  oath.  I  do 
net  know  how  it  could  be  made  more  solemn 
than  a  man  laying  his  hand  on  the  gosnel,  and 
swearing  that  what  he  shall  state  shaU  be  the 
truth.  I  cannot  imagine  that  protruding  the 
arm  into  the  air  can  have  any  effect. 

Do  you  think  that  sufficient  inquiry  is  made 
as  to  whether  the  persons  uking  the  oath 
really  do  believe  in  the  obligation  which  it  im- 
poses; for  instance,  it  is  supposed  that  Jews 
do  not  pay  the  same  attention  to  the  oath  that 
is  administered  in  our  Courts  of  justice,  as  they 
would  if  it  were  administered  in  a  different 
form ;  are  you  aware  of  that  ? 

No ;  I  remember  that  a  Jew  once,  a  party 
in  a  cause,  when  a  witness  was  about  to  be 
examined,  said  to  me,  "  Now,  when  he  swears 
make  him  swear  on  that  chapter  of  the  Penta- 
teuch, and  it  will  have  more  effect  upon  him." 
I  do  not  know  whether  that  was  a  captious 
objection,  to  distress  the  witness,  or  not,  or 
whether  there  was  any  foundation  for  it.  I 
believe  that  in  point  of  fact  the  Jews  give 
their  endence  with  as  much  fsdrness  as  other 
people. 


Do  the  Roman  Catholics  in  Londoa . 
upon  the  cross  ? 

I  never  knew  them  make  that  distinction. 

Are  you  aware  that  in  Ireland  they  are  ge- 
nerally sworn  upon  the  cross  ? 

I  have  heard  so,  and  I  know  that  at  the. fan- 
lice  offices  here  they  generally  have  a  crasf 
scored  on  the  binding  of  the  Testament,  in 
order  that  Papists  may  be  sworn  upon  it ;  but 
whether  it  is  any  article  of  their  religion,  or 
whether  thev  think  that  the  absence  of  that 
figure  woula  make  the  oath  not  binding,  I  do 
not  know. 

Is  there  any  other  observation  yon  wish  to 
make  to  the  Committee  i 

I  humbly  conceive  that  much  of  the  perjury 
which  is  committed  in  Courts  is  favoured  by 
the  difficulty  of  a  prosecution  by  indictment 
for  perjury;  and  if  I  might  humbly  make  a 
suggestion  to  the  Committee  I  would  say  that 
in  all  cases  where  there  is  a  trial  before  a  jury» 
and  it  appears  to  the  Jud^e  a  proper  subject 
for  inouiry,  he  might,  without  speech  from 
counsel,  and  without  any  interruption  to  hia 
direction  being  allowed,  put  it  to  the  juiy 
whether  or  not  they  believe  the  witness  has 
been  guilty  of  wilful  and  corrupt  perjury ;  attd 
if  the  jury  pronounce  that  he  has  been  guilty 
of  perjury,  the  Judge  might  have  the  power  to 
commit  him  to  the  prison  or  to  the  noose  of 
correction  for  any  time  not  exceeding  six  ca- 
lendar months,  with  such  an  addition  of  hard 
labour  as  he  might  judge  necessary. 

Would  that  be  fair  towards  the  witness,  who 
would  not  have  an  opportunity  of  being  beard 
in  his  own  defence. 

The  witness  would  have  had  the  benefit  of  his 
examination  in  chief,  his  cross-examination,  and 
his  re-examination,  and  it  must  be  presumed 
that  the  judge  would  not  put  such  a  question 
to  the  jury  unless  it  quite  manifestly  appeared 
that  wdful  and  corrupt  perjury  was  to  be  im- 
puted  to  him.  I  think  that  if  such  a  power 
were  vested  in  the  Judges,  it  would  have  a  very 
beneficial  effect,  and  I  have  often  heard  Judges 
lament  that  they  do  not  possess  it. 

Would  you  extend  the  principle  so  far  as  to 
allow  the  Jury  to  make  that  suggestion  i 

No ;  I  would  have  them  most  carefully  pre* 
vented  from  doing  so.  It  should  only  be  in 
such  cases  as  struck  the  Judge  to  call  for  it. 
I  would  not  allow  the  jury  to  make  the  suggin- 
tion,  nor  would  I  allow  the  counsel,  either  in 
their  speeches  or  in  cross-examination,  to  re- 
mind the  witness  that  such  might  be  the  result 
of  the  trial.  If  the  power  remuned  with  ttio 
Judge  he  would  only  exercise  it  in  gross  and 
flagrant  cases. 

Would  you  propose  to  vest  this  power  in  any 
one  below  the  rank  of  Judge. 

I  would  apply  the  principle  to  all  cases  where 
there  is  a  Jury. 

To  courts  of  quarter  sessions  ? 

Yes;  I  think  the  chairman  of  a  court  of 
quarter  sessions  might  werj  properiy  be  intros- 
ted  with  such  a  power.  With  respect  lo  in- 
dictments for  penury,  I  would  ramijid  the 
committee  of  this  fact. — ^If  a  man  commitoper- 
jury  at  the  summer  assises  1837,  i after  the 
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grand  Jury  is  discharged,  a  bill  of  indictment   necessity  of  which  is  now  contended  for,  has 

«o«ldi»tbc  preferred  before  the  Sprinjf  Assizes  ' -"^'  ' ' j----j      o?__.    .1 — r__      .. 

following,  and  he  cannot  be  tried  before  the 
ensainn^  Sttmmer  Assizes.  In  the  mean  time 
the  witnesses  are  gone,  the  prosecutor  is  im- 
poverished, or  the  matter  lapsed  into  one  of 
UHlal  mftiflference,  and  no  prosecution  takes 
pfaice.'' 


DISPUTED  DECISIONS. 


iJPVIDAVIT  TO  HOLD  TO  BAIL. 

n  The  Editor  of  The  Legal  Observer. 

Sir, 

According  to  the  case  of  Hooper  v.  f^ettrie, 
reported  on  the  9th  September,  p.  357*  it  ap- 
pears to  have  been  held  by  Mr.  Justice  Cwe^ 
ridge,  "  that  it  is  not  enough  to  allege  in  an 
affidavit  of  debt,  that  the  defendant  is  indebted 
to  the  plaintiff  on  an  account  stated  between 
them."  A  contrary  decision  took'place  in  the 
Common  Pleas  in  Easter  Term  last,  reported 
6  Law  Journal,  C.  P.  233»  from  which  the  fol- 
lowing is  e^aracted : 

"  Tjfler  V.  Campbell — Baniow  moved  for 
8  rule,  calling  upon  the  plaintiff  to  shew  cause 
why  the  defendant  should  not  be  discharged 
out  of  custody^  upon  entering  a  common  ap- 
pearance. 

"  llie  application  was  founded  on  a  defect 
in  the  affiddvit  to  hold  to  bail,  which  alleged 
that  the  defendant  was  indebted  to  the  plaintiff 
in  the  sum  of  800/,  on  an  account  slated,  with- 
out saying '  settled/  as  in  the  precedent  in  Mr. 
Tidd'spractical  forms,  p.  86. 

["  Tindal,  C.  J. — How  can  a  balance  be  said 
to  be  stated,  if  it  is  not  settled  ?  The  meaning 
of  the  plaintiff  clearly  is,  that  upon  settlement, 
the  defendant  was  indebted.] 

"In  Ktsger  v.  Delegal,*  Lord  Tenterden 
said, '  there  are  certain  forms  of  affidavits  to 
hold  to  bail  in  common  use,  and  generally 
known  and  understood.  The  safest  course  is, 
that  individuals  should  conform  to  those,  and 
not  depart  from  them,  and  then  call  upon  the 
Court  for  such  a  construction  as  may  remedy 
the  fault.'  The  Court  would  no  doubt  be  in- 
fluenced by  this  opinion,  and  avoid  the  uncer- 
tainty which  was  sure  to  follow  from  the  rejec- 
tion of  precise  and  accurate  terms,  and  the 
subatitutiou  of  those  which  were  supposed  to 
))e  equivalent. 

**  Tindaly  C.  J. — ^Tliere  is,  as  it  appears  to 
me,  no  ground  for  this  objection.  The  words  of 
the  form  lately  given  for  the  common  count  on 
an  account  stated  are,  *  and  in— —-for  money 
found  to  be  due  from  the  defendant  to  the 
plaintiff,  on  an  account  then  and  there  ttat^d 
between  them.'  These  are  the  only  words 
given  in  the  form ;  and  the  word '  settled, '  the 
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not  been  introduced.  Since,  therefore,  the 
affidavit  of  debt  has  here  followed  in  substance 
the  words  in  the  count,  it  is,  I  think,  sufficient, 
and  the  rule  should  be  refused." 

"The  other  Judges  concurring.  Rule  re- 
fused." W.  I.  N. 


PRACTICE 
AT  THE  JUDGES'  CHAMBERS. 


IRREGULARITY  OF  WRIT. 

To  the  Editor  of  the  Legal  Observer, 

Sir, 

It  frequently  occurs  to  me,  that  it  is  to  be 
regretted  there  is  no  published  Digest  of  Canes 
decided  at  Chambers,  seeing  that  many  of  the 
orders  made  there  in  vacation,  involve  points 
of  considerable  importance,  and  it  is  only  occa- 
sionally through  the  medium  of  your  pages, 
that  publicity  is  given  to  them,  by  one  or  other 
of  your  correspondents. 

1  have  occasionally  forwarded  you  commu- 
nications relating  to  this  subject,  which  you 
have  honored  me  bv  insertion,  and  I  have  to 
ask  a  similar  favor  for  the  present  one. 

On  the  18th  inst.  I  attended  a  summons  be- 
fore Mr.  J.  Bosanquee,  calling  upon  me  to 
shew  caune  why  a  bul-bond  should  not  be 
cancelled,  upon  the  ground  that  the  indorse- 
ment on  the  capias  was  bad,  the  action  being 
at  the  suit  of  two  persons,  and  the  indorsement 
describing  them  in  the  singular  number,  as 
follows,  "  This  writ  was  issued  by  A.  B.,  of  &c., 
attorney  for  the  plaintiff  (  ,)  within 

named. 

Mr.  J.  Bosanquet  was  of  opinion  that  this 
irregularity  rendered  the  writ  void;  and  al- 
though I,  admitting  it  was  a  clerical  error,  con- 
tended that  I  should  be  allowed  to  amend,  and 
Eroduced  the  case  of  Shirley  v.  Jacobs,  3 
fowling,  in  which  an  amendment  was  allowed 
in  the  indorsement  required  by  the  New  Rules, 
as  an  authority ;  yet  his  Lordship  considered 
there  was  no  analogy  between  an  indorsement 
required  by  the  Statute,  and  one  required  by 
the  New  Rules,  and  ordered  the  bail-bond  to 
be  cancelled. 

Now,  Sir,  I  have  no  wish  to  impugn  the 
judgment  of  the  learned  Judge,  but  I  think  it 
right  that  the  profession  should  be  made  ac- 
uuainted  with  the  decision,  and  by  care,  avoid 
the  serious  consequences  likelv  to  ensue  of 
mistaking  the  singular  for  the  plural ! 

J.  J«  S. 
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Martin's  Common  Forms  in  Conveyancing. 
Price  \L  14i.  bds. 

Deacon's  Reports  of  Cases  In  Bankruptcy. 
Vol.  2,  Parti.    Price  1 2«. 

Manning  and  Ryland's  Reports  of  Cases  in 
the  Conrt  of  King's  Bench.  Vol.  5,  Part  4. 
Price  7«. 

Mylne  and  Keen's  Reports  of  Cases  in  the 
Court  of  Chancery.    Vol.  3,  Part  3.    Price 

The  Acts  for  the  Commutation  of  Hthes  in 
England  and  Wales,  6  &  7  W.  4,  c.  71,  and 

1  Vict.  c.  69 ;  with  Notes,  Forms,  Directions, 
and  Index.  By  W.  Eagle,  Esq.  Second  Edi- 
tion. 

Lord  Holt's  Judgments,  with  an  Introduc- 
tion.   Price  5#. 

Scott's  Reports  of  Cases  !n  the  Court  of 
Common  Pleas  and  Exchequer  Chamber. 
Vol  4,  Part  L    Price  9#.  6</. 

Grant's   Chancery  Practice.    4th  Edition. 

2  Vols.    Price  1/.  12i.  bds. 

Curteis's  Reports  of  Cases  in  the  Ecclesias- 
tical Courts  at  Doctors'  Commons.  Vol.  1, 
PartL    Price  9ff.6(/. 

BUgh's  Appeal  Cases.  Vol.  9,  Part  4. 
Price  ll#. 

Stallman's  Law  of  Copyhold  Property  and 
WiUs.    Prices*,  bds.  ^ 


INCORPORATED  LAW  SOCIETY. 

MEMBERS  ADMITTBD. 
Septtmbtr^  18.37. 
David  William  Wire,  Saint  Swlthin's  Lane. 


PROFESSIONAI.  LISTS. 

From  Aug.  25th,  t»  Sept,  19M,  both  tnekuhe, 
WUh  dmte$  when  gazetted, 


MASTBBS  BXTBAORDIHARr  IN  CHANOBST. 

Sleap,  Jonathan  Thomas,  Great  Ealing^,  Middlesex. 

Sept.1. 
Gallien,  Thomas,  Pool-End,  HerefoitL    Sept.  5. 
Cook,  John,  Scarborough,  York.    Sept.  8. 
T^ndall,  Henry  Witton,  Birmingham.    Sqit*  12. 


DISSOLOTIONS  OF  PROFBSSIOKAL  PARTNBRSRtn. 

Marriott,  T.  L.,  and  Thomas  Wheeler,  Mandes- 
ter.  Attorneys  and  Solicitors.    Aag.  25. 

Luxfotd,  Edward,  and  Richard  Traven  Way,  Brad- 
ford, Wilto,  Attorneys,  Solicitors  and  Con- 
▼eyancers.    Ang.  26. 

Ldgh,  Ralph,  and  Samnel  Thomicroft,  Hanky, 
Stoke*upon-Trent,  StaHord,  AHoraeya.  Aog^ 
29. 

Jones,  John  Oliver,  and  John  Ward,  John  Street, 
Bedford  Row,  Attorneys  and  Solicitors.  ScyS.  1. 

Whitter,  William,  and  William  Hugh  Dennett, 
Worthing,  Sussex,  Attorneys  and  SolidtoiB. 
Sept.  5. 


BANKRUPTCIBS  SVPBRSBDBD. 

Cawood,  Robert,  Leeds,  Merchant.    Sept  12. 


BANKRUPTS. 

Appleyard,  James,  Leeds,  York,  Com  Merchant 
and  Factor.  Makmttm  &  Co.,  Temple.  f\adem^ 
Leeds.    Sept.  19. 

Baily,  Edward,  Yateley,  Southampton,  abd  of 
Belgrave  Place,  Wandsworth  Road,  Surrey, 
Farmer  and  Cattle  Salesman.  C«ii«m,  OC 
Ass. :  FaOimce,  Essex  Street.    Ang.  2&. 

Brown,  Humphrey,  late  of  Glonoester,  now  of 
the  Bristol  Road,  Edgbastoo,  Warwick,  Car* 
rier  and  Commission  Agent.  Gaitf  dc  Co., 
Red  Lion  .Square :  Crestwett,  BirminghaBU 
Aug.  25. 

Baker,  Charles,  Southampton,  Timber  Merchant. 
Swahi  &  Co.,  Frederick's  Place,  Old  Jewiy  : 
Edwards,  Southampton.    Aug.  25. 

Broadbent,  Mahlon,  Saddleworth,  York,  Woolka 
Clothier  and  Merchant.  Mihe  ft  Co.,  Tem- 
ple :  Slater  &  Co.,  Manchester.    Aug.  29. 

Bird,  John  Gomm,  Manchester,  Commission  AgenL 
C»iper,  Manchester  :  Adtingtott  Bt  Co.,  BUftwd 
Row.    Ang.  29. 

Beard,  John,  and  John  Blount  Herbertj  Gloucsstcf^ 
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l^ber  Deden  and  Coal  MtrchantB.  Jonct, 
Crosby  Square:  SmaUridge,  Gloucester. 
Sept.  1. 

Butt,  WfllUm,  Ledbury,  Hereford,  Grocer  and 
ComiDOn  Carrier.  Gregg,  Ledbury  :  Plati  & 
Co.,  New  Boswell  Court,  Lincoln's  Inn. 
Septl. 

Bftirew,  Thosnas,  Asbton-under-Lyne,  Lancaster, 
Innkeeper.  Adiington  A  Co.,  Bedford  Row  : 
Ckew,  Mancbester.    Sept  1. 

Boanor,  Jobn,  Cbettenbam,  Ironmonger.  Box  8l 
Co.,  Liacoln's  Inn  Fields,  Packwood  &  Co., 
Ctaeltenbam.    Sept.  8. 

Bnce.  Josepb,  WUlow  Walk,  Bcrmondaey,  Sur- 
rey, Tanner.  Aiaager,  Off.  Ass.:  Allen.  &,  Co., 
Qi^eea  Street,  Cbeapside.    Sept.  19. 

CandveUi  Cbarles,  Deansgate,  Mancbester,  Baker 
and  Flour  Dealer.  Aiihe  &  Co.,  Temple: 
C^wsky  &  Co.,  Mancbester.    Sept.  I. 

Casneatt,  Joaepb,  Liverpool,  Merchant.  Taylor  & 
Co.,  Bedford  Row ;  Lowndei  &.  Co.,  Liven, 
pool.    Sept.  5. 

Crozier,  Matthew,  Liverpool,  Commission  Mer- 
chant and  Broker.  BlackHock  A.  Co.,  Tem- 
ple :  LUtiedak  A  Co.,  Liverpool.    Sept.  5. 

Clarkaon,  Wm.,  and  James  Waterhouse,  Stanning- 
ley»  Calverley,  York,  Cloth  Mano^torers. 
MmrdmcJk  &  Co.,  Lawrence  Lane;  Messrs. 
Zee,  Leeds.    Sept.  12. 

Gmn^  Thonaaj  jmi.,  and  John  Clarkson  Burton, 
Nottiagfaam,  Laoe  Manufacturers.  Yallop, 
Basinghall  Street :  Messrs.  Partons,  Notting- 
]iam.    Sept.  19. 

ChafiuB,  George,  Selby,  York,  Com  and  Bacon 
Factor.  J/armt,  Little  Friday  Street,  Lon- 
don:  IFar<^,  Foss  Bridge,  York.    Sept.  15. 

baveiiport,  Geor^  Sutton,  Chester,  Woollen  Dra- 
per. Cicfl«r,  Staple  Inn :  WWAer,  Chester. 
Sept.  1. 

Dorset,  Henry,  Herstmonceux,  Sussex,  Grazier, 
Salesman  and  Haymarchant.  Gell  h  Co., 
Lewes.    Sept.  1 

Dails,  John,  Goole,  York,  Broker,  Commission 
Agent,  and  Coal  Merchant,  ffiekt  &  Co., 
Gray's  Inn  Square;  Hoken,  Hull.    Sept.  15. 

I>ow8,  James,  Ham  Mills,  Thatcbam,  Berks,  Mil- 
ler and  Seedsman.  Graham,  Mitre  Court 
Chambers,  Temple  :  GroAam,  Newbury.  Sept 
15. 

Poncaster,  Henry,  Slieffield,  York,  Porter  Mer- 
chant. Haywood,  or  RyaUs,  Sheffield ;  Mou, 
Old  Jewry.    Sept.  12. 

Eidi^le,  James ,  Mancbester,  Hatter.  Swam  &  Co. , 
Old  Jewry  :  Harding,  Mancbester.     Aug.  29. 

Field,  John,  Sheffield,  York,  Share  Broker  and 
General  Agent.  Rodgen,  Devonshire  Square, 
Bisbopsgate  Street :  Vickert,  Sheffield.  Aug. 
25. 

Franks,  Robert  Hugh,  Redcross  Street,  Barbican, 
l^ndon.  Hatter.     PenneH,  Off.  Ass. :    Lawless 

&  Co.,  JIatton  Court,  Tbreadneedle  Street. 
Aug,  2^. 
OreaOy  George,  and  George  Eley,  Birmingham,^ 
and  Tbavle's  Ion,  Wholesale  Jewellers  and 
Silversmiths.  Adihigton  6l  Co,,  Bed  ford  Row  j 
MmrshoU,  Birmingham.    Sept.  8. 

Harvey,  John^  Glastonbtiryi  Somerset,  Innholder* 
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Adtmgimt,  &  Co.,  Bed- 


Cory  k  Co.,  Bristol  : 
ford  Row.    Aug.  29. 

Hewett,  Richard,  Cheltenham,  Gloucester,  Brick 
Maker.  King,  Gray's  Inn  Square :  Pachoood 
&  Co.,  Cheltenham.    Aug.  25. 

Hughes,  David,  Treheslog,  Llansaintfraed  Cwm- 
tryddwr,  Radnor,  Dealer  in  Cattle  and  Drover. 
Hamnumd,  Furnival's  Inn.    Aug.  25. 

Higgins,  James,  Birmingham,  Warwick,  Fishmon- 
ger. Kirk,  Symond*8  Inn,  Chancery  Lane: 
Tates,  Liverpool.    Aug.  25. 

Hooton,  Walter,  Sneinton,  Nottingham,  Lace  Ma- 
ker. Oytes,  Raymond  Buildings,  Gray*s  Inn : 
Wadsworih,  Nottingham.    Aug.  26. 

Harris,  William  John,  Red  Lion  Street,  Clerken- 
well.  Watch  Case  Maker.  Groom.  Off.  Ass. : 
Hohinson  &  Co.,  Charterhouse  Square.  Ang.  29. 

Hitcbins,  Almond,  otherwise  called  Orange  Almond 
Hitchins,  Fordingbridge,  Southampton,  Car- 
rier and  Tanner.  Archer,  Gray's  Inn  Square ; 
Sickson,  Fordingbridge.    Sept.  1. 

Hainsworth,  Edward,  Stanningley,  Leeds,  York, 
Cloth  Manufacturer.  Few  6l  Co.,  Henrietta 
Street,  Covent  Garden :  Bo&th,  Leeds.  Sept.  1. 

Holton,  James,  jon.,  Frome  Selwood,  Somerset, 
Grocer.  Perkins  &  Co.,  Gray's  Inn  Square : 
Miller,  Frome  Selwood.    Sept.  5. 

Ho!t,  Charles  Joshua,  Manchester,  Tallow  Chan- 
dler. Townsend,  Manchester :  Uatt  ft  Co.', 
Verulam  Buildings,  Gray's  Inn.    Sept.  5. 

Hall,  Giles,  and  James  Henry  Bryant,  Bath,  Sta- 
tioners. Dax  ft  Co.,  Lincoln's  Inn  Fields : 
Drake,  John  Street,  Queen  Square.    Sept.  6. 

Hunt,  Wm.  Henry,  Crown  Court,  Cbeapside,  Mer  - 
chant.  Edwards,  Off.  Ass. ;  Pet/e,  Old  Broad 
Street.    Sept.  8. 

Howse,  Wm.  Hanley,  SUffbrd,  Victualler.  Hard- 
ing, Newcastle  -  under  -  Lyme  ;  Wihtm^  Sy- 
mond's  Inn.    Sept  15. 

Jackson,  Wm.  George.  Hartlepool,  Durham , Gro- 
cer and  General  Trader.  Gibson,  Newcastle- 
upon  Tyne.  Stetfens  ft  Co.,  Frederick's  Ftacd» 
Old  Jewry,    Sept.  12. 

Jackson,  Wm.  Josepb  Postins,  Kidderminster, 
Worcester,  Baker.  Michael,  Red  Lion  Square; 
Bird  ft  Co.,  Kidderminster.    Sept.  19. 

Knox,  Alexander,  Maddox  Street,  Hanover  Square, 
Tailor.  Turytumd,  Off.  Ass. :  Cook  ft  Co.,  New 
Inn.    Aug.  29. 

Kier,  Wm.,  Liverpool,  Wine  Merebaiit.  Dean, 
Essex  Street ;  Peacock,  Liverpool.    Sept.  12. 

Leicester,  John,  Warrington,  Lancaster,  Bobbin 
Maker.  Norris  ft  Co.,  Bartlett's  Building^, 
Holborri.     Bayley,  Warrington.     Aug.  29. 

Liddiard,  Warner,  and  Robert  Kitton«  Golden  Lane, 
London,  Carpenters  and  Buildere.  Alsager, 
Off.  Ass  :  NichoUs,  Cook's  Court,  Carey  Street. 
Sept.  8. 

Lowe,  Richard,  and  Richard  Lowe,  Jan.,  Worces- 
ter, Leather  Dressera  and  Gk>ve  ManufiMtu^- 
en.  Bedford,  Calthorpe  Street,  London: 
Bedford  ft  Co.,  Woreester.    Sept.  12. 

Leake,  John,  Shrewsbury,  Salop,  Coach  Builder. 

Blackstock  ft  Co.,  Temple ;  Watson,  Shrews* 

bury.    Sept  19. 
Molyneux,  Henry,  Exeter,  Draper.    Goidsmid,  Off. 

Ass. :  Tikon  ft  Co.,  Coleman  Street.    Au|[. 
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Mtrshall,  Tliomas,  Hkeston,  Derby,  Grocer  and 
Draper.  Capet^  Raymond  Buildings,  Cray's 
Inn  :  Flewker,  Wardwick,  Derby.     Sept.  5. 

Nixon,  Daniel,  Stoney  Stratford,  Buckingham. 
Surgeon  and  Apothecary.  Wwky,  Stoney 
Stratford.    Sept.  15. 

Nicklin,  Samuel  Edward  Kettle,  Leamington 
Priora,  Warwick,  Bnllding  Surrcyor  and 
Builder.  Coty,  Raymond  Buildings,  Gray's 
Inn  :  UUchm^  Barford  near  Warwick.  Aug. 
25. 

Pike,  Benjamin  Winkfield,  New  Gloucester  Place, 
Hoxton,  Middlesex,  Fancy  Paper  Stainer  and 
Embosser.  <?roon»,  Off.  Ass. :  Aahtey,  Shore- 
ditch.    Aug.  25. 

Peake,  John,  and  Thomas  Hail,  Litchfield,  Iron- 
mongers. Bartrum  &.  Co.,  Old  Broad  Street : 
Messrs.  Bam£,  Lichfield.     Aug.  25. 

Preston,  Henry  Hebb,  Derby,  Laceman  and  Hosier. 
Joknttm  &  Co.,  Temple  :  Bowley,  Nottingham. 
Sept.  1. 

Palmer,  John,  sen.,  Stapleford,  Nottingham,  and 
Thomas  Topley  Barker,  Sandiacre,  Derby, 
Cotton  .Doubters.  Fox  &,  Co.,  Nottingham  : 
in^// &  Co.,  Essex  Street.    Sept.  1. 

Pfege,  Wm.  Henry,  Plymouth,  Linen  Draper. 
dark.  Off.  Ass. :  Burt,  Aldermanbury.  Sept. 
12. 

Plenn,  James,  Nantwich,  Chester,  Timber  Mer- 
chant.  Carven,  jun.,  Nantwich:  Joknton 
ft  Co.,  Temple.    Sept.  12. 

Peckmore,  John,  Birmingham,  Warwick,  Baker 
and  Shopkeeper.  Cht^Un,  Gray's  Inn  Square ; 
Harrimm,  Birmingham.    Sept.  19. 

Rees,  Joseph,  Stratford,  Essex,  Chemist  and  Drug- 
gist Altagtr,  Off.  Ass. :  Smithtom  &.  Co., 
Southampton  Buildings,  Chancery  Lane. 
Sep.  1. 

Regan,  John,  Maiden  Lane,  Corent  Garden,  Vic- 
tualler. Belcher,  Off.  Ass. :  SoMfford,  Addphi 
Terrace,  Strand.    Sept.  5 . 

Rocher,  Wm.  Antonio,  late  of  Clifford's  Inn  Pas- 
sage, Fleet  Street,  London,  but  now  of  Broad- 
wall,  Blaokfriars,  Surrey,  Wine  Merchant. 
Groom,  Off.  Ass.:  Ogie  &  Co.,  Great  Win- 
chester Street.    Sept.  8. 

Scott,  David,  Mary-le-bone  Street,  Woollen  Dra- 
per. Edwards,  Off.  Ass. :  Blackmore,  Mitre 
Court  Chambers,  Temple.    Aug.  25. 

Stevenson,  John,  Sheffield,  York,  Furniture  Bro- 
ker. Church,  Great  James  Street,  Bedford 
Row  :  Burberry,  Sheffield.     Aug.  25. 

Senior,  John,  Hereford,  Cabinet  Maker  and  Up- 
holsterer. Hmpwood  &  Co.,  Chancery  Lane. 
Aug.  25. 

Scott,  Edward,  Hillborough,  Norfolk,  Miller  and 
Farmer.  NettUford,  jun..  Vine  Street  House, 
Millbank,  Westminster  :  Watpole,  Northwold, 
near  Stoke  Ferry,  Norfolk.    Ang.  25. 

Shuard,  WilliAm,  late  of  Spetchley,  but  now  of 
Tibberton,  Worcester,  Builder  and  Timber 
Dealer.  White  &  Co.,  Bedford  Row :  Corheit, 
Worcester.    Sept.  1. 


Stocker,  Alexander  Southwbod,  Birmingham,  Ma- 
chinist. Gem  &  Co.,  Lincoln's  Inn  Fields  : 
Le/evre,  Birmingham.    Sept.1. 

Selfe,  William,  Frome  Selwood,  Somerset,  Silrer- 
smith.  PerUfu  &  Co ,  Gray's  Inn  Square  : 
Milier,  Frome  Selwood.    Sept.  5. 

Svntt,  John,  jun.,  Gainsborough,  Lincoln,  Auc- 
tioneer.  Appraiser,  Broker,  Sheriff 's  Officer, 
and  Dealer  in  Wines.  Scott,  Lincoln's  Inn 
Fields  i  Ploikitt,  Gainaborongh.    Sept  15. 

Turner,  William,  Birmingham,  Iron  Maker.  Ckt^" 
Urn,  Gray's  Inn  Square:  Harruam,  Birming- 
ham.   Sept  1. 

Townsend,  Joseph,  LiverpooU  Plumber  and  Gla- 
xier.  Johuon  &  Co.,  Temple  ;  BArfr,  Man- 
chester.   Aug.  25. 

Taylor,  Joseph  Robert,  and  Edwm  Taylor,  Bias- 
borough,  Rotherham,  York,  Earthenware 
Manufacturers.  Tayhr  ft  Co.,  John  Street, 
Bedford  Row :  Hoyle,  Rotherham.    Ang.  29* 

Vernon,  Thomas  Wm.,  Bilston,  Stafford,  Iron 
Dealer.  White  &  Co.,  Bedford  Row ;  SmUk^ 
WalsaU.    Sept  15. 

Veysey,  John,  Exeter,  Hatter.  Bhodeg  and  Co., 
Chancery  Lane  :  Drake,  Exeter.  Angust  29. 

Whitebread,  William,  High  Street,  Wapping, 
Middlesex,  Cheesemonger.  Alaagtr,  Off.  Ass. ; 
HiU,  Copthall  Court,  ThrogmortOB  Street 
Aug.  25. 

Wilde,  James,  sen.,  Sheffield,  York,  Ivory  Deriv 
and  Merchant  TaiterthaU,  Great  Jaaws 
Street,  Bedford  Row:  Palfreymtm  &  Co., 
Sheffield.    Aug.  5. 

West,  Wm.Twells,  Nottingham,  Draper.  Parker, 
St.  Paul's  Church  Yard.    Sept  8. 

WOson,  George,  Darlington,  Durham,  Mer- 
cer, Linen  and  Woollen  Draper.  Adiitam, 
Mecklenburgh  Square  i  Hmttmn,  Rkkmond, 
Yorkshire.    Sept  12.^ 

Williams,  John,  Manchester,  Glass  Maanfisctiirer. 
Hampton,  Manchester  :  AdUagtetk  ft  Co., 
Bedford  Row.     Sept  12. 

Wilson,  Wm.  Kingston  Jones,  Sidney  Place,  5tock- 
welt,  Surrey,  Master  Mariner.  Graham,  Off. 
Ass. ',  Owen  &  Co.,  Mark  Lane.    Sept  15. 


PRICES  OF  STOCKS. 


Wednesday,  September  27,  1837. 

3  per  Cent.  Consols.     -  -        -        -  92  1  { 

3i  per  Cent  Red.         -  -        -    100  )  ^  op. 

New  3^  per  Cent  -        -  -        -        99  i  {  | 

Long  Annuities    -        -  -        -        •        14  | 

India  Stock 260 

India  Bonds     -        -  -        -        -  48  50  pflk 

Bank  Stock  for  opening  -        -        -  211  { 

Consols  for  account  -  -        •        -        92  }  !? 

India  Stock  for  Account  ...        200 

Exchequer  BUls           -  -       -        47  49  pm 
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SATURDAY,  OCTOBER  7,  1837. 


— .  ••  Quod  magis  ad  Nos 

Pertinet,  et  nescire  malam  est,  agiUmus. 


HORAT. 


THE  ACTS  OF  THE  LAST  SESSION. 


Public  attention  is  now  fixed  on  the  ap- 
proaching meeting  of  Parliament ;  but  be- 
fore we  indulge  in  any  speculations  as  to 
what  will  be  then  proposed,  let  us  look 
back  to  the  last  session  and  recapitulate  its 
proceedings.  It  will  be  found  that  its  acts 
are  not  unimportant  in  a  legal  point  of 
view,  and  as  our  readers  have  almost  all  of 
them  before  tiiem,  they  can  the  better 
judge  for  themselves.  It  is  to  be  remarked, 
that  although  most  of  the  acts  will  bear  the 
title  of  the  first  year  of  Queen  Victoria, 
yet  they  in  reality  belong  to  the  last  year 
of  King  William  the  Fourth.  They  were 
brought  in  in  his  reign,  and  although  they 
could  not  be  passed  in  his  lifetime,  they  are 
properly  to  be  ascribed  to  the  Monarch 
whom  we  have  already  proved  to  be  entitled 
to  the  name  of  William  thb  Law  Rb- 
TORMKB.  We  doubt  not  that  our  young 
Queen  will  be  equally  desirous  of  winning 
this  proud  title,  and  that  the  long  reign 
which  is  in  all  probability  to  be  granted  to 
lier,  will  shine  as  conspicuously  in  this  re- 
spect as  that  of  her  royal  predecessor. 

The  act  first  in  importance  is  the  Wills 
Act  (1  Vict.  c.  26),*  which  comes  into 
operation  on  the  first  of  January,  in  the 
year  1838.  This  act  is  not  only  impor- 
tant as  regulating  the  execution  of  wills 
and  making  other  alterations  in  the  law  of 
devising  property,  but  merits  attention  as  be- 
ing a  first  step  towards  a  codification  of  the 
law  of  property.  Many  of  its  sections  are 
in  fact  decisions  on  litigated  points  in  the 
construction  of  wills.  We  have  long 
thought  that  much  might  be  done  in  this 
way  towards    simplifying  the   law.     The 

»  Printed  ant^,  pp.  186,  204. 
VOL.  XIV. — NO.  423. 


great  cause  of  obscurity  wliich  now  exists 
is  the  conflicting  decisions — the  almost 
countless  number  of  our  reports.  We  are 
fully  aware  of  the  advantage  which  arises 
from  this  in  their  applicability  to  the  pecu- 
liar circumstances  of  many  particular  cases ; 
but  this  might  be  retained,  if  a  series  of 
rules,  drawn  from  the  decisions,  were  laid 
down,  and  the  cases  contrd,  at  once  over- 
ruled. This  would  indeed  thin  the  shelves 
of  our  libraries !  The  act  relating  to  wills 
has  proceeded  on  this  plan,  and  we  there- 
fore call  particular  attention  to  it. 

The  acts  next  in  importance  are  the 
Acts  for  the  Mitigation  of  the  Criminal 
Law.*»  The  first  of  these  (1  Vict.  c.  84) 
substitutes  the  punishment  of  transportation 
for  that  of  death  in  certain  cases  where  the 
latter  punishment  might  still  be  inflicted, 
as  in  the  cases  of  forging  a  will  or  a  stock- 
warrant.  The  secoi^  (I  Vict.  c.  85)  ma- 
terially lessens  the  severity  of  the  punish- 
ment of  ofi^ences  against  the  person.  The 
third  (1  Vict.  c.  86)  enacts  that  burglary, 
unaccompanied  with  violence, shall  no  longer 
be  punishable  with  death,  and  provides  that, 
so  fsLT  as  the  offence  of  burglary  is  con- 
cerned, the  night  shall  be  considered  to 
commence  at  nine  in  the  evening,  and  con- 
clude at  six  in  the  morning,  llie  fourth 
(1  Vict.  c.  87)  mitigates  Uie  punishment 
attending  the  crimes  of  robbery  and  steal- 
ing. The  fifth  (1  Vict.  c.  88)  renders 
piracy  punishable  with  death  onJy  where 
murder  is  attempted.  The  sixth  (1  Vict, 
c.  89)  regulates  the  punishment  of  the 
crime  of  arson,  llie  seventh  (1  Vict  c. 
90)  and  the  eighth  (1  Vict.  c.  91)  amend 
the  law  relating  to  transportation,  and  abo- 

b  Printed  ant^,  pp.  363—366,  381— .384, 
398 — 400.  See  a  particular  statement  of  the 
alterations  eflfevted  by  them,  anf^,  p.  409. 
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lish  the  punishment  of  death  in  certain 
other  cases.  The  whole  of  these  acts 
(which  came  into  operation  on  the  first  of 
the  present  month,  but  which  were  acted 
on  by  the  Judges  on  the  last  Circuit,)  are 
founded  on  the  principle  that  the  punish- 
ment of  death  should  only  be  inflicted  for 
crimes  accompanied  with  yiolence,  and  this 
principle  is  now  carried  out  in  our  criminal 
code. 

The  acts  next  in  importance  are  those 
for  amending  the  two  important  acts  of  the 
preceding  session — the  Commutation  of 
Tithes  Act,  and  the  Registration  Act. 
These  are  1  Vict.  c.  69,^  and  1  Vict,  c.  22. 

The  Recorders*  Court  Act  (1  Vict.  c. 
19)*  empowers  the  recorder,  or  other  per- 
son presiding,  to  form  a  second  Court,  and 
appoint  a  barrister  to  preside  therein.  By 
the  Act  to  amend  the  Limitation  of  Actions 
Act*  (1  Vict.  c.  28),  it  is  enacted  that 
mortgagees  within  the  definition  in  the 
3  &  4  W.  4,  c.  27,  8.  1,  may  bring  actions 
to  recover  land  within  twenty  years  after 
the  last  payment  of  principal  or  interest. 
The  Notices  of  Vestries  Act  (1  Vict.  c. 
45)^  alters  the  law  which  allows  parish 
notices  to  be  read  during  Divine  service, 
and  orders  that  a  notice  affixed  on  the 
church  doors  shall  be  substituted  instead. 
It  also  enacts  that  the  decrees  of  the  Eccle- 
siastical Courts  shall  not  be  read  in  churches. 
The  Bills  of  Exchange  Act  (1  Vict.  c.  80)^ 
enacts  that  biUa  of  exchange  and  promis- 
sory notes  payable  at  or  within  twelve 
months  are  not  to  be  liable  to  the  laws  for 
the  prevention  of  usury.  They  may  there- 
fore  be  discounted  at  any  rate  of  interest. 
This  act  goes  very  far  to  repeal  the  Usury 
Acts.  The  Act  to  abolish  the  Punishment 
of  the  Pillory  (1  Vict.  c.  23)  is  sufficiently 
explained  by  the  title;  as  is  the  Act  to 
provide  for  the  Costs  of  Prosecutions  for 
Concealing  the  Birth  of  Children  by  secret 
burying  or  otherwise  disposing  of  their 
dead  bodies  (c.  44). 

There  are  also  several  acts  of  consider- 
able importance,  all  of  which  should  be 
known  to  our  readers,  and  have  been  al- 
ready fuUy  considered  in  this  work.  These 
are  the  Acts  relating  to  Attorneys  and  So- 
licitors^ (1  Vict.  c.  56);  the  Act  relating 
to  Coroners*  Expenses^  ( 1  Vict.  c.  68) ;  the 
Act  relating  to  Common  Law  Offices  (1  Vict. 
c.  30)  ;J  the  Act  relating  to  Sherifis'  Fees  ;^ 

c  jfnt^,  p.  268.  8  Anti,  p.  349. 

d  Antd,  p.  232.  »  Ant^,  p.  217. 

«  Anti,  p.  347.  *  Ami,  p.  250. 

'  Anti,  p.  ^8.  J  j4nti,  p.  285. 

k  Ami,  p.  299. 


the  Indemnity  Act*  (7  W.  4,  c.  12);  and 
the  Act  to  vest  the  Rolls  Estate  in  her 
Majesty  (1  Vict.  c.  46)  " 

The  acts  of  general  interest  are  the  Acts 
relating  to  the  Post  Office  and  for  Regulat- 
ing the  Duty  of  Postage  (caps.  32—36) ; 
the  Act  for  appointing  Lordjs  Justices  in  the 
case  of  the  next  successor  to  the  Crown 
being  out  of  the  realm  at  the  demise  of 
her  Majesty  (c.  72) ;  the  Act  for  enabling 
the  Queen  to  confer  certain  powen  ott 
Trading  and  other  Companies  (c.  73)  ;  and 
the  new  Franking  Act  (1  Vict.  c.  36).» 

Our  readers  have  now  before  them  the 
results  of  the  last  session.  It  will  be  our 
duty  to  be  vigilant  in  the  ensuing  meeting 
of  Parliament  to  bring  all  its  measures  be- 
fore the  Profession. 


FOREIGN  POTENTATES. 


OuB  law  is  very  impartial,  and  has  no  re- 
gard to  persons.  Our  own  King  comes 
pretty  wdl  off  in  our  Courts,  and  our  young 
Queen  will  certainly  he  looked  on  with  fa- 
vour. But  foreign  potentates  are  treated 
in  rather  a  scurvy  manner  !  An  Emperor 
is  but  little  thought  of.  The  sublime  Porte 
is  in  bad  odour,  and  the  Pope  is  anything 
but  infiallible  in  Westminster  Hall.  Ma- 
jesty, if  not  of  home  production,  is  accounted 
but  littie.  If  an  action  was  brought  against 
the  Emperor  of  China,  we  have  no  doubt 
that  service  of  the  writ  at  the  Great  Wafl 
would  be  deemed  good  service  !  The  last 
case  on  this  subject  is  The  Emperor  of  Brazil 
V.  Robinson,  5  Dowl.  P.  C.  522^  and  it  folly 
bears  out  our  remarks. 

Martin  shewed  cause  against  a  rule  msi, 
obtained  by  W.  H.  Watson,  for  compelling 
the  plaintiff  to  find  security  for  eosts,  on  the 
ground  of  his  being  resident  abroad.  It 
appeared  from  the  affidavits,  that  the  action 
was  on  a  charterparty,  for  not  delivering 
certain  wood,  shipped  by  the  Emperor,  from 
Brazil  to  this  country.  The  case  of  The 
Duke  of  Montellano  v.  Christian,  5  Mau.  & 
Sel.,  which  was  an  application  to  compel 
the  plaintiff  to  give  security  for  costs.  He 
was  the  ambassador  from  the  Court  of  Spain. 
Lord  EUenhorough  said,  '*  considering  that 
an  ambassador  is  the  immediate  representa- 
tive of  the  crowned  head  whose  servant  he 
is,  it  would  hardly  be  respectful  in  the  first 
instance  to  exact  such  a  security^  unless 
there  was  pregnant  reason  for  believing  it 
to  be  necessary." 


'  Anti,  p.  300.  m  ^nii,  p.  266. 

n  Anti,  p.  261. 

Digitized  by  VjOOQIC 


The  Property  Lawyer, 


427 


In  the  principal  case»  Lord  Denman,  C.  J., 
said, — "  I  think  that  the  case  cited  in  op- 
position to  this  application  is  clearly  dis- 
tinguishahle  from  the  present.  There  the 
ambassador  was  in  this  country  merely  in 
his  pcditical  capacity,  and  there  was  no 
reason  to  suppose  that  he  was  desirous  of 
leaving  the  country,  or  going  out  of  the 
jurisdiction.  Here,  however,  the  Emperor 
appears  to  have  engaged  in  a  commercial 
transaction,  and  to  be  resident  out  of  the 
jorisdietion.  I  see  no  reason,  therefore,  for 
exempting  him  from  the  necessity  of  finding 
security  for  costs  to  which  any  other  person, 
bringing  such  an  action,  would  be  subjected, 
Th^  present  rule  must  consequently  be  made 
absolute. 

Utlledaie,  J.,  Patteson,  J.,  and  Coleridge, 
J.,  concurred. 

So  that  his  Imperial  Majesty  had  to  find 
security  for  costs ! 


THE  PROPERTY  LAWYER. 


RBVERSIONANT  INTEREST. 

A  PBCtTLiAR  protection  is  thrown  over  Uie 
sale  of  a  reversionary  interest  by  Courts  of 
Equity.  This  is  fully  established  by  a  long 
series  of  cases ;  and  where  there  is  a  very  small 
interest  in  possession  in  one  thing,  and  a  very 
large  interest  in  reversion  in  another,  the  mere 
throwing  in  of  the  interest  in  possession,  will 
not  prevent  the  application  of  the  rules  of 
Equity.  Earl  of  Pwtmwe  v.  Taylor,  4  Sim. 
182 ;  Davis  V.  Duke  of  Marlborous^h,  2  Swanst. 
154.  But  where  A,  was  entitled  for  the  joint 
lives  of  himself  and  his  father  to  a  rent-cliarge 
of  500/.  charged  on  an  estate  of  which  his 
father  was  tenant  for  life,  with  remainder  to 
A,  in  fee,  A,  having  agreed  to  sell  to  B.  a 
perpetual  rent-charge  of  500/.  issuing  out  of 
the  estate,  assigned  to  B,  the  rent-charge  to 
which  he  was  so  entitled,  and  conveyed  his  re- 
version in  fee  to  trustees,  in  trust  to  secure  a 
rent-charge  of  500/.  a  year,  to  commence  on 
the  termination  of  the  prior  rent-charge ;  and 
the  Vice  Chancellor  held  that  the  transaction 
was  not  to  be  considered  as  a  sale  of  an  in- 
terest in  reversion,  as  A.,  when  he  made  the 
agreement,  had  it  in  his  power  to  secure  to  B, 
a  perpetual  rent«charge  of  500/.  in  possession. 

*•  It  is  observable,"  said  the  Vice  Chancellor, 
"that  although  at  the  time  when  the  agree- 
ment  was  made,  the  plaintiflT  had  not  actually 
a  peipetual  rent-charge  of  500/.  a  year,  ytt  he 
haAsub  modo,  and  with  a  slight  degree  of  qua- 
lification, a  power  to  grant  to  any  person  in 


effect,  a  perpetual  rent-charge  of  500/.  a  year ; 
for  he  might  have  assigned  the  rent-charge  of 
500/.  a  year  which  he  held  during  the  joint 
lives  of  himself  and  his  father,  and  might  have 
made  his  reversion  in  fee  expectant  upon  the 
death  of  his  father,  available  to  supply  in  ef- 
fect, the  payment  of  the  sum  of  500/.  a  year, 
during  the  interval  that  would  occur  between 
his  own  death,  and  the  death  of  his  father,  in 
the  event  of  his  dying  before  his  father." 

His  Honor  then  stated  in  detail,  the  allega- 
tions in  the  bill:  that  the  defendant  had  taken 
advantage  of  the  plaintiff's  distressed  circum- 
stances, and  of  his  being  without  professional 
assistance,  and  the  evidence  relating  to  those 
allegations;  and  after  observing  that  they 
were  completely  disproved,  proceeded  thus :— 

"  So  that  it  appears  that  die  pluiatiff  had 
not  only  the  advice  and  assistance  of  his  own 
professional  advisers,  but  all  the  protection 
that  could  arise  from  making  the  confidential 
agent  and  solicitor  of  his  father,  privy  to  the 
transaction.*' 

The  Vice  Chancellor  also  delivered  his  opin- 
ion on  another  point  of  the  case  of  much  im- 
portance. 

''A  complaint  is  made  in  the  biU,  on  the 
ground  of  want  of  value ;  and  on  the  part  of 
the  plaintiff  two  gentlemen  are  examined  as 
to  the  value  of  the  perpetual  rent-charge  of 
500/.  a  year;  and  they  both,  sinisularly  enough, 
concur  in  stating  (probably  they  looked  only 
at  the  tables)  that  12,500/.  was  the  value  of  the 
rent-charge  in  1827.  These  gentlemen  were 
cross-examined  as  to  the  question  of  market 
value ;  with  respect  to  that  question,  however, 
they  do  not  depose.  But  three  persons  are 
examined  on  the  part  of  the  defendant  with 
respect  to  the  same  question;  one  of  them 
says  that  in  1827,  the  market  value  of  the  per- 
petual  rent-charge  was  9000;  another  states 
it  was  8000/.  to  8500/. ;  and  the  third  states  it 
was  8111/.  These  two  last  witnesses  add  that 
their  estimate  is  made  with  reference  to  the 
btate  of  the  money  market  (which  is  a  very 
material  circumstance)  in  the  spring  of  1827» 
which  they  say  was  a  very  unfavourable 
time  for  the  sale  of  prooerty,  such  as  the 
rent-charge  in  question.  Now  the  price  that 
was  actudly  given,  was  8650/.,  which  was  more 
than  the  average  price  according  to  the  testi- 
mony given  by  the  defendant's  witnesses,  and 
more  than  two*thirds  of  the  price  which  is  de- 
posed to  by  the  plaintiff's  witnesses,  who 
speak  as  to  general  value  only,  and  not  as  to 
market  value.  It  appears  too  by  the  evidence 
that  in  the  year  1826,  attempts  had  been  made 
to  sell  the  perpetual  rent-charge  for  10,000/. 
but  no  person  could  be  found  who  would  pur- 
chase at  that  price.  It  therefore  seems  to  be 
perfectly  plain  that  no  fault  is  to  be  found 
with  the  contract  in  respect  of  deficiency  of 
value."     fTardle  v.  Carter,  7  Sim.  490. 

So  that  according  to  this  case,  in  the  pur- 
chase of  a  reversionary  interest,  the  market 
value,  and  not  an  actuary's  estimate,  ought  to 
b,  regarded.  ggg^.GoOgle 
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CHANGES   IN   THE   LAW   IN    THE 
LAST  SESSION  OF  PARLIAMENT. 

1837. 

No.  XXI. 

ABOLISHING  THE  PUNISHMENT  OP  THE 
PtLLORT. 

1  Vict.  c.  23. 
This  act  racites  that  it  is  expedient  to  abolish 
the  puDishpsent  of  the  pillory  ;  it  is  therefore 
enacted,  that  from  and  after  the  passing  of 
this  Bct,^  judy^ment  shall  not  be  given  and 
awarded  against  any  person  or  persons  con- 
victed of  any  offence  that  such  person  or  per- 
sons do  stand  in  or  upon  the  pillory ;  any  law, 
sCatote,  or  usage  to  the  contrary  nothwith- 
standing.  Provided  that  nothing  herein  con- 
tained shall  extend  or  be  construed  to  extend 
in  any  manner  to  change,  alter,  or  affect  any 
punishment  whatsoever  which  may  now  be  by 
law  inflicted  in  respect  of  any  offence,  except 
only  the  punishment  of  pillory. 


trouble  and  loss  of  time,  in  tlie  same  manner 
as  Courts  are  now  by  law  authorized  and  em- 
powered to  order  the  same  in  cases  of  prose- 
cutions for  felony,  (s.  I .) 

Orders /or  Payment  of  Money  in  such  Cuses 
to  Le  the  same  as  Orders  for  PuumetU  of  Costs 
in  Cases  of  Felony. — ^That  every  order  for  the 
payment  of  any  money  by  virtue  of  thisa,ct 
shall  be  made  out  and  d.elivered  by  the  propfsr 
officer  of  the  Court  unto  such  profeculor  or 
other  person,  upon  the  same  terms  and  iix  the 
same  manner  in  all  respects  as  orders  lor  thje 
payment  of  costs  are  now  made  in  ^caaes  ^f 
felony;  and  the  treasurer  or  other  penuw* 
when  any  such  order  shall  be  made,  shall  he 
and  he  is  hereby  required,  upon  sight  of  such 
order,  forthwith  to  pay  to  the  person  therein 
named,  or  to  any  one  duly  authorized  in  that 
behalf,  the  money  iu  such  order  mentioned ; 
and  such  treasurer  or  other  person  ahall  be 
allowed  the  same  in  passing  his  accounts.  (s»^) 


No.  XXII. 

COSTS  OP  PROSECUTION. 

1  Vict.  c.  44. 

This  Is  "  An  act  to  provide  for  the  cosU  of 
proaecutiona  for  concealing  the  birth  of  chil- 
dren by  secret  burying  or  otherwise  disposing 
of  their  dead  bodies.*'  It  recites  that  by  9  G. 
4,  c.  31.  intituled  "An  Act  for  consolidating 
and  amending  the  Statutes  in  England  relative 
to  ofiences  against  the  Person,"  it  is  amongst 
other  things  enacted^  that  if  any  woman  shall 
be  delivered  of  a  child,  and  shall,  by  secret 
burying  or  otherwise  disposing  of  the  dead 
body  of  the  said  child,  endeavour  to  conceal 
the  birth  thereof,  every  such  offender  shall  be 
guilty  of  a  misdemeanor :  And  that  no  pro- 
vision is  made  by  law  for  payment  of  the  costs 
of  prosecutions  for  such  misdemeanors :  it  is 
therefore  enacted  as  follows  : 

Courts  empotrered  to  order  Payment  of  Pro- 
secutors and  fFitnesses  in  Indictments  for  con- 
eeaVxng  the  Birth  of  any  CikiW.— That  where 
any  prosecutor  or  other  person  shall  appear 
before  any  Court,  on  reeognizaoce  or  subpcena, 
to  prosecute  or  give  evidence  against  any  per- 
son upon  any  charge  of  having,  ao  endeavoured 
to  conceal  the  birth  of  any  chiid«  every  such 
Courtis  hereby  authorised  and  empoiivered, 
whether  any  bill  of  indictment  for  such  charge 
shall  or  shall  not  be  actually  preferred,  to 
order  payment  of  the  costs  ana  expenses  of 
the  prosecutor  and  witnesses  for  the  prosecu- 
tion,  together  with  a  compensation  tor  their 

a^OJone,  1837. 


No.XXIIIw 

PRACTICE  OF  THE  CENTRAL  CRIMINAL  COUEIT. 

1  Vict.  C  77. 
This  act  passed  on  the  17th  July»  and  is  inti- 
tuled ''  An  Act  to  assimilate  the  Practice  of  the 
Central  Criminal  Court  to  other  Courts  of 
Criminal  Judicature  within  the  Kingdom  of 
England  and  Wales  with  respect  toOtfeftders 
liable  to  the  punishment  of  Death.''  It  recites 
that  it  is  is  expedient  to  assimilate  the  practice 
of  the  Central  Criminal  Court  to  other  cohorts 
of  criminal  judicature  within  the  kingdood  of 
England  and  Wales  with  respect  to  offenders 
liable  to  the  punishment  of  death,  it  is  there- 
fore enacted  as  follows  : 

No  Report  to  f*e  made  to  Her  Majesty  s/ike 
Case  of  any  Capital  Convict  at  the  Cemiral 
Criminal  Court.^'ThtX  from  and  after  Ibe 
passing  of  this  act  it  shall  not  be  necesaary 
that  any  report  should  be  made  to  her  Majesty, 
her  heirs  and  successors,  in  the  case  of  any 
prisoner  convicted  before  the  said  Centnd 
Criminal  Court,  and  now  under  sentence  of 
death,  or  who  may  be  hereafter  coavieted  be- 
fore such  Court  and  sentenced  to  tbe  like 
punisliment,  previously  to  such  sentence  being 
carried  into  execution ;  any  law,  usage*  or 
custom  to  the  contrary  notwithstanding.'  (a*  1.) 

The  Judge  tttfare  wham  any  offend^  fdrtady 
under  Sentence  of  Death  hur  been  triiedg  nmy 
direct  Execution  to  be  done  on  sueh  Offender. — 
And  with  respect  to  offenders  now  under  sen- 
tence of  death,  that  in  case  any  Judge,  being  a 
Judge  of  one  of  the  Superior  Court*  of  West- 
minster Hall,  before  whom  any  sack  offeader 
has  been  tried,  shall  be  of  opinion  that  under 
the  circumstances  of  such  offender's  ease  the 
sentence  of  the  law  ought  to  be  canicd  into 
effect,  it  shall  be  lawful  for  such  Judge*  and  he 
is  hereby  required,  as  soon  aft^r  the  passing  of 
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this  act  as  conveniently  may  be,  to  order  and 
direct  execurion  lo  be  dune  on  ?uch  offender 
at  Bach  time  and  place  as  he  shall  think  fit  (the 
time  so  to  be  appointed  not  being  less  than 
sfeven  days,  nor  more  than  twenty-one  days  from 
the  making  of  such  order) ;  and  thereupon  the 
f  heriff,  or  other  proper  officer  in  whose  custody 
any  such  offender  shall  be,  shall  carry  such 
sent^ace  into  effect  at  such  time  and  place  as 
tna^be  specified  in  sach  order,  (s.  2.) 

'  The  Cuvrt  may  abttnin  from  pronouncing 
Jkdifinent  on  Personi  convicted  of  Crimes  liable 
foth&Pttnhhmeni  of  Death,  andorder  thesnme 
to  5e  entered  of  Record.-^ThAi  whenever  any 
offender  shall  hereafter  be  convicted  before 
the  said  Court  of  any  crime  for  which  such 
offender  shall  be  liable  to  the  punishment  of 
deaA,  and  the  Court  shall  be  of  opinion  that 
under  the  particular  circumstances  of  the  case 
such  offender  is  a  fit  and  proper  subject  to  be 
recommended  for  the  roval  mercy,  it  shall  and 
may  be  lawful  for  such  Court,  if  it  shall  think 
fit  so  to  do,  to  direct  the  proper  officer  then 
1>eing  present  in  court,  to  require  and  ask 
(whereupon  such  officer  shall  require  and  ask) 
if  inch  offender  hath  or  knoweth  any  thing  to 
say  why  judgment  of  death  should  not  be  re- 
corded against  such  offender ;  and  in  case  such 
offender  shall  not  allege  any  matter  or  thing 
ttilBcieatin  law  to  arrest  or  bar  such  judgment, 
the  court  shall  and  may  and  is  herebv  author- 
ised to  abstain  from  pronouncing  judgment 
'  of  death  upon  such  offender,  and  instead  of 
.  prtttauncing  such  judgment  to  order  the  same 
to  be  entered  of  record,  and  thereupon  such 

E roper  officer  as  aforesaid  shall  and  may  and  is 
ereby  aathorized  to  enter  judgment  of  death 
on  record  against  such  offender  in  the  usual 
and  accustomed  form,  and  in  such  and  the 
same  manner  as  is  now  used,  and  as  if  judg- 
ment of  death  had  actually  been  pronounced 
in  open,  court  against  sach  offender  by  the 
court,  (s.  3.) 

Such  Record  to  have  same  effect  as  f  pro- 
nmtneed.-^ThMt  a  record  of  every  such  judg- 
'ment  so  entered  as  aforcsud,  shall  have  the 
^  like  effect  to  all  intents  and  purposes  and  be 
followed  by  all  the  same  consequences  as  if 
sugIi  judgment  had  actually  been  pronounced 
in  open  Court,  (s.  4.) 

Omtrtto  direct  Execution  to  be  done  on  cer^ 
tnin  Ofenders.-^ThtkX  whenever  any  offender 
shall  hereafter  he  convicted  before  the  said 
Court  of  any  offence  for  which  such  offender 
shall  be  liable  to  and  shall  receive  sentence 
of  death,  and  the  said  Court  shall  be  of  opinion 
that  under  the  circumstances  of  the  case,  the 
judgment  of  the  law  ought  to  be  carried  into 
effect,  it  shall  be  lawful  for  the  said  Court  and 
such  Court  is  hereby  required  to  order  and 
direct  execution  to  be  done  on  such  offender 
in  the  same  manner  as  any  Court  of  Assize  is 
empowered  to  order-  and  direct  execution  by 
the  law  as  it  stood  before  the  passing  of  this 
act.  (9.  6.) 

IVot  to  nffeet  the  Roffai  Prerogntive. — Pro- 
vided that  nothing  in  this  act  contained  shall 
affect  her  Majesty's  royal  prerogative  of  mercy. 
<«.6.) 


Saving  the  iUghtsofthe  City  of  London.-- 
Provided  that  nothing  in  this  act  contamed 
shall  extend  or  be  construed  to  extend  to  pre- 
judice or  affect  the  rights,  interests,  pnvilcges, 
franchises,  or  authority  of  the  lord  mayor,  al- 
dermen, and  recorder  of  the  city  of  London, 
or  their  successors,  or  to  prohibit,  defeat,  al- 
ter, or  diminish  any  power,  authority,  or  ju- 
risdiction which  at  the  time  of  makmg  this 
act  the  said  lord  mayor,  aldermen,  and  recor- 
der for  the  time  being  of  the  said  city  did  or 
might  lawfully  use  or  exercise,  except  so  tar 
as  is  otherwise  by  this   act  expressly  pro- 

^*  Jet  may  be  fl//f  rerf.— That  tte  act  may  be 
amended  or  altered  bv  tny  act  to  be  passed  in 
this  present  session  ot  parliament,  (s.  8.) 

Pubiie  ^<?/.— That  this  act  shall  be  deemed 
to  be  a  public  act,  and  shall  be  judicially  taken 
notice  of  as  such  by  aU  judges.  Justices,  and 
others,  (s.  9  ) 


No.  XXIV, 

RBMOVAL  OF  POOR. 
7W.4,  C.    10. 

This  is  "  An  Act  to  alter,  amend,  and  con- 
tinue  for  a  certain  period,  an  act  for  repealing 
certain  acts  relating  to  the  removal  of  poor 
persons  born  in  Scotland  and  Ireland,  and 
chargeable  to  parishes  in  Engldhd,  and  to  make 
other  provisions  in  lieu  thereof."  It  redtes 
the  3  &  4  W.  4,  c.  40.  intituled  "An  Act  to 
repeal  certain  Acts  relating  to  the  Removal  of 
poor  Persons  born  in  Scotland  and  Ireland, 
and  chargeable  to  Parishes  in  England,  and  to 
make  other  Provisions  in  lieu  thereof,  uniU 
the  First  Day  of  May  One  tliousand  eight  hun- 
dred and  thirty.six,  and  from  thence  to  the 
end  of  the  then  next  Session  of  Parliament:" 
that  the  provisions  of  the  said  act  have  been 
found  beneficial :  and  that  the  said  act  will 
expire  at  the  end  of  (he  present  session  of 
parliament,  and  it  is  desirable  that  the  same 
should  be  continued  and  renewed  as  herein- 
after provided.    It  is  therefore  enacted. 

That  the  said  act.  and  all  and  every  the  pro- 
visions  thereof,  shall  be  and  the  same  are  here- 
by continued  and  renewed  to  the  firs  day  of 
iJay  one  thousa-rf  eight  hundred  and  thirty- 
nine,  and  the  end^f  the  tlicn  next  session  of 

^''''p^nfrem^'ing  Poor  in  pursuance  of  this 
Act  to  heve  the  Powers  of  Constables.-T^BX 
cverv  berson  to  whom  any  order  for  removing 
Tpoir^person  or.  persons,  mad^.  m  pursuance 
of  t^ic  said.  racUed  act  or  of  this  ac^.  shall  be 
delivered  fortlie  purpose  of  bcuig  earned  into 
JS^^shallaSdraydetainandhc^din^ 
custody  every  poor  persen  mentioned  m  any 
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rach  order  antil  snch  poor  person  shall  have 
arrived  at  the  place  to  which  he  Lb  ordered  to 
be  removed^  and  shall  and  may  for  that  pur- 

Eose  in  every  county  and  place  through  which 
e  shall  pass  in  the  due  execution  of  such 
order  have  and  exercise  the  powers  with  which 
B  constable  is  by  law  invested,  notwithstandinjir 
such  person  may  not  otherwise  be  empowered 
to  act  as  a  constable  for  the  county  or  place 
respectively  through  which  he  may  have  occa- 
sion to  pass  in  carrying  such  order  into  full 
execution,  (s.  2.) 


HOUSE  OF  COMMONS  FBES. 
[^Concluded from  p.  404.] 


To  the  Houie-keeper : 

£ 

For  every  private  bill  ^ 0 

For  every  private  enacting  clause,  the 
same  fee  as  for  a  bill 
And  if  the  bill  concerns  a  county 
or  counties,  or  corporation,  or 
corporations,  or  in  the  case  of 
such-like  bills,  called  double 
bills,  a  double  fee. 
For  every  private  committee    ...  0 
For  every  hearing  at  the  bar    ...  0 
For  every  prisoner  discharged  by  the 
house 0 

To  ike  Two  Door-keepers ; 

For  every  private  bill 0 

For  every  private  enacting  clause,  the 

same  fee  as  for  a  bill. 

And  if  the  bill  concerns  a  county 

or  counties,  or  corporation,  or 

corporations,  or  in  the  case  of 

such-like  bills,  called  double 

bills,  a  double  fee. 

For  attending  a  hearing  at  the  bar  in 

private  matters 0 

For  delivering  papers  at  the  door      .  0 
Upon  the  discharge  of  every  prisoner^ 

to  each 0 

From  every  member  sworn  (upon  the 
clerk  of  the  crown's  return  upon 
any  vacancy)  after  the  sessions  be- 
Run 

To  the  Four  Menengen  : 
For  serving   any  summons   of   the 

house  in  private  matters    .    .    . 
For  serving  the  orders  of  committees 

in  private  matters 0 

For  attending  a  prisoner,  per  diem   .  0 
For  keeping  the  door  at  a  private 

committee 0 


*.    d. 
5    0 


5  0 
10  0 

6  0 
h  0 


7    6 
5    0 

2    6 


0    5    0 


0    6  8 

2  6 

6  8 

2  6 


L 


FBE8  IN  TBB  COMMITTEE  CLERK'S  OFFICE, 
ON  A  PETITION  FOR  A  PRIVATE  BILL. 

To  he  paid  by  the  Petitioner  or  his  jigent : 
For  taking  charge  of  a  petition  for  a 
private  bill,  when  referred  to  a 
committee,  and  adjourning  the 
committee  to  the  time  when  it  is  to 
sit  for  dispatch  of  business  .    .    .068 


O 
O 


6     8 


6     8 


6 
6 


8 
8 


For  attending  the  sitting  of  the  com*  j£  #. 

mittee  each  day 10 

For  drawing  hnd  transcribing  report .  1     0 
For  attending  to  adjourn  a  commit- 
tee when  no  business  is  done    .    .  0 
For  drawing  short  minute  of  proceed- 
ings  of  the  committee,  name  of 
chairman,  and  delivering  the  same 
to  the  private  bill  office    ....  0 
In  all  cases  in  which  more  than 
one  double  fee  is  charged  upon 
a  bill  bv  the  clerk  of  the  fees, 
the  following  fees  are  to  be 
added  to  each  additional  fee : 

For  every  sitting 0 

For  every  report 0 

For  every  adjournment  when  no 
business  is  done 0    3     4 

FOR  A  FRITATB  BILL. 

To  he  paid  by  the  Petitioner  for  the  BiU, 
or  his  Agent : 
For  taking  charge  of  bill,  when  com- 
mitted, and  adjourning  the  com- 
mittee to  the  time  when  it  is  to  sit 
for  dispatch  of  business   ....  1     00 
For  attending  sitting  of  the  commit- 
tee, each  day 2     0    0 

For  attending  to  adjourn  a  committee 

when  no  business  is  done  ...  0  6  8 
For  drawing  and  transcribing  report 
in  respect  to  standing  orders,  in 
any  case  in  which  a  committee  on 
a  bill  is  directed  to  report  there- 
upon     1     00 

For  drawing  and  transcribing  report 
on  the  bill,  and  arranging  docu- 
ments to  be  sent  into  the  house     .200 
For  a  fair  copy  of  the  amendments  to 

the  house  bill,  per  sheet  of  72  words  0     10 
For  a  printed  bill,  corrected  from  the 
committee  bill,  to  accompany  the 

report 1     10 

For  drawing  short  minute  of  each 
day's  proceedings  before  the  com- 
mittee, together  with  the  name  of 
the  chairman^  and  delivering  the 
same  to  the  private  bill  office   ..068 
In  all  cases  in  which  more  than 
one  double  fee  is  charged  by 
the  clerk  of  the  fees,  the  fol- 
lowing fees  are  to  be  added 
for  each  additional  fee : 

For  every  sitting 0  13    4 

For  every  report 0    6    8 

For  every  adjoummeat  when  no 
business  is  done 0    3    4 

ON  A  PETITION  AGAINST  A  PRIVATE  BILL. 

And  to  be  paid  by  the  Petitioner^  or  hit  Agent : 

For  taking  charge  of  the  petition  when 
referred  to  a  committee  on  a  bill  .068 

For  reading  order  of  reference,  and 
petition 068 

For  each  day  upon  which  a  petitioner 
is  heard,  or  a  petition  signed  by 
only  one  person  is  considered,  by 

the  committee 0  13    4 

And  if  the  petition  is  signed  by 
two  or  more  petitioners     ..168 
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For  drawing  and  transcribing  the  re-  j£  s.  d, 
port 068 

Upon  a  Pietition,  praying  tbat  any  order 
of  the  hoase  may  be  dispensed  with,  or 
complaining  of  the  decision  of  any  com- 
mittee in  respect  of  the  standing  orders, 
or  upon  any  report  from  a  committee 
referred  to  the  standing  order  commit- 
tee, or  any  other  committee  : 

To  he  paid  by  the  Parly  at  whose  Instance  the 
Reference  is  made : 

For  taking  charge  of  such  petition  or 

report 068 

For  attending  a  sitting  of  a  com- 
mittee on  any  such  petition  or  re- 
port       200 

For  drawing  and  transcribing  the 
report 100 

For  attending  to  adjourn  a  committee 
when  no  business  is  done    .    .    .0    13    4 

For  drawing  short  minute  of  the  pro- 
ceedings of  the  committee,  and 
deliTering  the  same  to  the  private 
bill  office 068 

Upon  ant  Petition  praying  for  a  grant 
of  money,  or  in  respect  of  any  other 
matter  of  a  private  nature  referred  to 
a  committee,  if  the  committee  is  not  a 
public  committee : 

7b  be  paid  by  each  Party  appearing  before  the 
Committee : 

For  takmff  charge  of  a  petition     ..068 

For  attenaing  a  sitting  of  the  com- 
mittee   200 

For  attending  to  adjourn  a  committee 
when  no  business  is  done     .    .    .  0  13    4 

For  drawing  and  transcribing  the 
report 100 

GENERAL  FEES. 

For  a  general  inspection  of  any  lists, 
papers,  minutes  of  evidence,  or 
other  documents 0    6    8 

For  every  copy  of  a  printed  bill,  cor- 
rected from  the  committee  bill  ..100 

For  every  summons  of  a  witness  ..026 

For  every  witness  examined  or  cross- 
examined 0    2    6 

For  every  exhibit 0    2    0 

The  name  of  every  person  in  a 
list  of  consents,  dissents,  and 
neuters,  to  be  reckoned  as  a 
separate  exhibit. 

For  everv  counsel  attending  in  sup- 
port of  the  interest  of  any  pany,  for 
each  day 0  10    0 

For  every  copy  of  the  names  of  the 
members  of  a  committee  .    .    .    .068 

For  every  copy  of  an  order  of  refe- 
rence    068 

For  copies  of  all  papers  and  docu- 
ments, per  sheet  of  72  words     ..010 
But  if  for  members 0    0    6 

For  copies  of  plans  made  by  the  par- 
ties   110 


£  s.    d. 
For  the  inspection  of  a  plan    .    .    .058 
For  taking  the  consent  (of  a  party 
beueficiaUy  interested)  to  the  pass- 
ing  of  a  bill 0    6    0 


FEES  IN  THE  PRIVATE  BILL  OFFICE. 

For  entering  a  private  bill,  together 
with  the  names  and  address  of 
the  parliamentary  agent,  and  soli- 
citor, and  the  name  of  the  com- 
mittee clerk 0  10    0 

For  receiving  and  taking  charge  of 
books,  plans,  estimates,  and  other 
documents ;  and  indorsing  petition, 
with  a  certificate  that  the  same  have 
been  deposited 0    6    8 

For  entering  proceediners  of  the  house 
on  the  presenting  of  a  petition  for 
a  private  bill,  or  upon  i^  motion  for 
a  private  bill,  or  upon  a  message 
from  the  lords  with  a  private  bill  .  0    6    8 

For  receiving  and  entering  notice  of 
the  day  and  hour  on  which  it  may 
be  proposed  that  the  committee 
on  the  petition  should  sit;  for  each 
day  on  which  a  notice  may  be  given  0    3    4 

For  entering  a  short  minute  of  the 
proceedings  of  the  committee,  to- 
gether with  the  name  of  the  chair- 
man to  be  furnished  by  the  com- 
mittee clerk 0    6    8 

And  if  the  committee   cannot   be 
formed  for  want  of  members,  or  if  ' 
parties  are  not  ready  to  proceed, 
for  entering  the  ad^oarnment   ..034 

For  entering  proceedmgs  of  the  house 
on  the  report  of  the  petition     .    .0    6    8 

For  entering  proceedings  of  the  house 
on  a  report  of  the  Standing  Order 
Committee 0    6    8 

For  entering  the  proceedings  of  the 
house  upon  the  presenting  of  any 
petition,  praying  that  any  order  of 
the  house  may  he  dispensed  with, 
or  upon  a  motion  for  such  purpose  0    6    8 

For  entering  the  proceedings  of  the 
house  upon  the  report  of  any  such 
petition 068 

For  entering  proceedings  of  the  house 
on  presentmg  the  biU,  first  reading, 
and  orders  thereupon 0    6    8 

For  entering  petition  against  a  bill, 
and  orders  tnereupoa      ....  0    3    4 

For  entering  petition  in  favour  of  a 
bill,  and  orders  thereupon    .     .    .034 

For  receiring  and  entering  notice  of 
second  reading,  for  each  day  on 
which  such  notice  may  be  given     .034 
For  examining  the  biU,  to  see 
whether  it  is  prepared  accord- 
ing to  the  oraers  of  the  house, 
and  whether  it  corresponds 
with  the  printed  bill : — 

If  the  bill  does  not  exceed  10  folios  of 
house  bill,  not  exceeding  200  words 
each  folio 034 
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s. 

<f. 

6 

8 

10 

0 

13 

4 

16 

8 

0 

0 

Ifaboye  10  and  does  not  exceed  30  fol.  0 
do.     30  do.  50  do.  0 

do.     50  do.  70  do.  0 

io.     70  do.  90  do.  0 

do.     90  do.  no  do.  1 

And  80  in  proportion  for  any 
Ifreater  number  of  folios. 

For  entering  certificate,  and  indors- 
ing breviatc  that  the  bill  is  properly 
prepared 068 

For  entering  proceedings  in  the  hoase 
on  the  second  reading  of  the  bill, 
for  each  day  ...;....  0    6    8 

For  receiving  and  entering  notice  of 
the  day  and  hour  on  wbich  it  is 
proposed  that  the  committee  should 
meet ;  on  each  day  on  which  such 
notice  may  be  given 0    9    4 

For  receiving  from  the  agent  the  fllled- 
up  printed  bill,  with  the  amend- 
mentB  proposed  to  be  submitted  to 
the  committee;  and  entering  the 
receipt  thereof 0    3    4 

For  entering  a  short  minute  of  the 
proceedings  of  the  committee,  name 
of  the  chairman,  and  the  day  and 
hour  to  which  it  may  Iftve  ad- 
journed, in  case  the  committee  do 
notgotiirough  the  bill,  for  each 
day 0    6    8 

And  if  the  committee  cannot  be 
formed  for  want  of  members,  or  if 
the  committee  is  adjourned  without 
doing  business  by  desire  of  the  par- 
ties; for  entering  the  adjournment 
for  each  day 0    3    4 

For  receiving  and  entering  notice  of 
the  day  on  which  it  may  be  proposed 
to  report  the  bill,  on  each  day  on 
which  such  notice  may  be  given     .034 

For  entering  proceedings  of  the  house 
on  the  report  of  the  bill,  each  day    0    6    8 

For  entering  proceedings  on  further 
consideration  of  report,  each  day  .068 

For  examining  the  Ingroned  Bill  with  the 
Committee  Bill : 


presses 
If  the  bill  does  not  exceed  20 

If  above  20,  and  does  not  exceed  40 


do. 
do. 
do. 
do. 
do. 
do. 
do. 
do. 
do. 


40 
60 
80 
100 
120 
140 
160 
180 
200 


do. 
do. 
do. 
do. 
do. 
do. 
do. 
do. 
do. 


60 
80 
100 
120 
140 
160 
180 
200 
220 


0  6 
0  10 
0  13 


And  80  on  in  proportion  for  any 

greater  number  of  presses. 

For  entering  certificate  on  back  of  the 

bill,  that  It  is  properly  ingrossed    . 

For  receiving  and  entering  the  notice 

of  the  third  reading*  for  each  day 

on  which  such  notice  may  be  given 

For  entering  proceedings  of  the  house 

on  tiie  third  readingi  each  day  .    . 


0    6    8 


0    3    4 


For  entering  proceedings  of  th^ldMHe      •   •<* 
npon  any  new  clause  added«  or  pro« 
posed  to  be  added,  on  the  report, 
further  consideration  of  report,  or  j£  #.  </. 

third  reading 0    3    4 

For  entering  die  agreement  of  thi» 
House  of  Lords,  with  or  wtthout 

amendments €    6    S 

For  entering  proceedings  of  the  house 
upon  consideration  of  the  aiMnd<^ 
ments  of  the  Lords     .    .    «    .    .0-6    8 
For  entering  royal  assent     ..    .    •    \ii)    Sr^ 
And  for  every  bill, or brevi«lc,  ovklgrdso^ 
uient,  certified  to  be  irregular;  M  arf*^ 
mitted  so  to  be  by  the  party,  or  decitTBd 
so  to  be  by  the  speaker,  there  be  paid 
the  sum  of  IQf. 

That  the  fees  above  mentioned  be  paid  to 
the  principal  clerk  in  the  Private  Bill  Office  by 
the  party  promoting  the  bill;  and  that  the 
produce  of  the  fund  be  applied  to  the  mainte- 
nance of  three  clerks,  or  more  if  necessary, 
for  the  business  of  the  sidd  office ;  and  be  ap- 
portioned between  them,  in  such  manner  as 
the  clerk  of  the  house  shall  from  time  to  time 
direct. 


ON  TAXATION  OP  COSTS  ON  PRIVATE  BlliliSi.-  * 

Resolved, — ^That  the  following  fees  be  4e-. 
manded  and  taken  by  the  examinens  and  otj^et 
persons  for  their  attendance  and  trouble, Re- 
specting the  taxation  of  all  costs  and  expenses 
under  the  authority  of  the  act  passed  in  the  ^ 
Geo.  4,  '^'  To  establish  a  taxation  of  costs  on 
private  hills  in  the  House  of  Commons/'  (that 
IS  to  say). 

To  each  of  the  said  examiners,  for  lus  pains 
and  trouble  respecting  the  taxation  of  anjr 
bill  of  costs  and  expenses  upon  which  an 
order  of  reference  shall  have  been  made  by 
the  Speaker  to  such  examiners : 
For  the  first  day  of  attendance  .  3 
For  everv  subsequent  atlendanee  2 

To  the  speaker's  secretary,  for  his 
pains  and  trouble  respecting  the 
taxation  of  every  such  bill    .    .    . 

To  the  clerk  who  shall  be  appointed 
to  attend  the  said  examiners,  for 
his  pains  and  trouble  on  every  at- 
tendance .    ...    .    •    . 


3 
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PRACTICB  OP  THB  COURT  OP  BANKRUPTCT. 

To  the  Editor  of  the  Legal  Observer, 

Sir, 

If  you  unflinchingly  expose  to  the  public 
eye,  those  evils  which  justice  demands  should 
be  remedied,  you  will  most  assuredly  continue 
to  merit  the  very  high  opinion.whicb  the  profei- 
sion  has  of  you,  and  oi  the  accuracy  of  your 
reports,  and  the  utility^  generally,  of  yoor  well 
conducted  journal. 

You  will  doubtless  recollect  that  one,  per- 
haps the  primary  one,  of  the  objections  ad- 
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vanced  ajpimttlM  M  mode  of  admiBiiterin^ 
the  law  in  nattera  of  bankruptcy,  wasj  the 
confusion  as  well  as  indecorum,  constantly 
oecurriog  whilst  sitting  in  relation  to  the  ai- 
ftiirs  of  a  bankrupt's  estate,  it  being  frequently 
the  case  that  riz  meetings,  under  different 
estates,  engaged  the  attention  of  the  commis- 
sioners St  the  same  time,  and  ergo,  that  the 
business  was  most  improperly  transacted,  not- 
withatandinff  there  were  sometimes  three  com- 
mitfsbnera  sitting  at  once.  Under  the  early 
administration  of  the  present  Court,  it  was,  I 
uademaod^  the  practice  to  appoint  only  one 
nigetbiffr  fer  one  hour,  and  there  was  thus  an 
oppottunity  for  t)ie  Judge  to  give  his  undivided 
atttation  to  the  affairs  of  the  particular  estate 
which  were  to  be  adjudicated  upon  by  him. 

This  fit  and  proper,  and  positively  necessary, 
as  well  as  justly  prescribed  ori^ual  plan,  has 
been  departed  from  for  the  convenience  of  the 
commissioners,  it  is  presumed,  notwithstanding 
(he  Court  itself  is  yet  in  its  infancy ;  whereas, 
instead  of  relaxing  in  the  manner  decsribed, 
it  seems  to  me  that  the  main  object  that  ought 
to  have  been  steadily  kept  in  view,  should 
have  been  the  greater  perfection  of  the  system, 
in  order  that  there  might  have  been  evidence 
to  resort  to  in  favour  of  the  altered  adminis- 
tratiouief  the  laws  in  relation  to  bankruptcy. 
The  fact  is  not  so,  and  this  is  deeply  to  be  de- 
plored \  and  in  my  judgment,  feurly  open  to 
well-merited  censure. 

In  a  vlftit  yesterday  to  the  Court  of  Mr.  Com- 
missioner Williams,  I  found  a  multitude  of 
persons  assembled;  and  I  venture  to  assert 
that  a  great  deal  of  business  was  being  trans^ 
acted  which  this  amiable  and  excellent  and 
anxious  Judge  could  not  be  acquainted  with, 
though  he  is  supposed  to  be  acijuainted  with 
all  t&t  is  transacted,  and  in  verification  of  it 
does  subscribe  his  name  to  every  sheet  of  pa- 
per which  19  filed ;  and  yesterday,  the  auto- 
graph in  this  respect  only,  would  have  well 
nigh  occupied  him  exclusively,  such  was  the 
concision  consequent  on  there  being  many 
meetings  at  one  hour,  in  lieu  of  a  solitary 
meeting ;  the  whole  business  appertaining  to 
Which,  would  have  been  vigilantly  inspected, 
and  of  course  properly  done. 

This  evil,  for  a  great  one  it  is,  may  have 
arisen  from  the  absence  of  some  of  the  Com- 
misnoners  from  town ;  but  really,  whilst  every 
liberal-minded  man  would  accord  some,  and  a 
sufficient  time  for  recreation,  I  doubt  whether 
it  should  extend  to  ten  weeks  at  one  period ; 
and  this  I  know  to  be  the  case  during  the 
present  summer.  The  suitors  must,  I  appre- 
hend,  suffer,  and  yet  thev  ought  not,  since  the 
appointment  should  be  filled,  and  the  duties  of 
it  discharged,  in  a  plenary  manner. 

I  regret  to  have  trespassed  at  such  length  on 
your  columns ;  but  those  columns,  during  the 
vacation,  may  well  be  appropriated  to  the 
correction  of  everything  which  requires  amend« 
nient  in  the  practice  of  the  profession ;  and 
e^ecially  when  the  recipients  of  it  will  be  the 
profession  and  the  public. 

JUSTITIA. 
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A  Manual  for  Articled  Clerks  and  otker  Law 
Students:  containing  Courses  of  Study  for 
Conveyancing,  Equity,  Bankruptcy,  Common 
Law,  Special  Pleading,  Criminal  Lmc,  Sfc, 
witk  the  New  Rules  and  Regulations  far  tke 
Examination  of  Attorneys  and  Solicitors,  and 
Notes,  shewing  tkeir  practical  tffect ;  also  the 
Questions  at  tke  Examinations,  mik  R^e- 
rences  to  works  of  authority  in  wkkh  Answers 
may  be  found.  Second  Editim,  revised, 
with  great  Additions,  London  :  Published 
for  the  Proprietors  of  "  The  Legal  Obsiar- 
vcr."    Richards  &  Co.,  1837. 

Thb  second  edition  of  the  Articled  Clerk's 
Manual  is  now  published.  The  object  and 
nature  of  the^  work  wHl  appear  from  the 
statement  which  we  subjoin  of  its  contents. 
Since  the  first  edition,  the  Common  Law 
Judges  made  Regulations  for  the  guidance 
of  the  Examiners.  These  are  included  in 
the  present  edition .  Some  questions  haying 
arisen  on  the  construction  of  the  Rules  and 
Regulations,  and  the  mode  of  proceeding, 
the  result  will  be  found  in  the  notes  ap- 
pended to  the  Rules.  The  Master  of  the 
Rolls  haying  adopted  the  course  pursued  at 
Common  Law,  except  in  some  particulars, 
the  new  Orders  and  Regulations  applicable 
to  the  Court  of  Chancery,  \vith  explanatory 
notes,  have  also  been  added  to  the  Volume. 

Besides  the  Questions  in  the  several 
branches  of  Law  and  Practice  contained  in 
the  first  edition,  the  actual  Questions  put 
at  the  several  Examinations  have  been  col- 
lected, and  references  givei^i  to  the  several 
works  of  authority  in  which  answers  may 
be  found. 

The  whole  has  been  carefully  revised, 
and  it  is  anticipated  that  the  wo^k  will 
prove  deserving  of  a  renewal  of  the  favour- 
able reception  bestowed  by  the  profession 
on  the  firat  edition. 

The  following  are  the  Contents  of  the 
Volume  :— 

1.  General  Advice  and  Directions.-^Nec^- 
cessary  Qualifications  for  entering  the  Profes- 
8ion.---Cau8es  of  Failure.— Hours  for  Study. — 
General  Disposition. — Miscellaneous  Litera- 
ture. 

2.  On  tke  General  Course  of  Sludy.^Ele- 
menlary  Course  of  Study.— How  Books  should 
be  read. 

3.  A  Course  of  Study  on  Conveyancing,-^ 
Necessity  of  a  Knowledge  of  Conveyancing. — 
Its  peculiar  Trnportance  to  Attorneys  and  So- 
licitors.— Liabilities  for  Negligence  or  Igno- 


ranee  in  Matters  Eclating  to  Conveyancing.^ 
How  iu  Principles  wej  w,  ^e(g^|^Tr 
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LoNs  Course  of  Study. — ^Books  to  be  read. 
— Thb  Short  Course. — Books  to  be  read. — 
Questions  on  Convtfiiancing  and  the  Laws  of 
Property^  with  References  to  the  Books  for 
Ansteers. — Questions  on  Conveyancing'  put  at 
the  Ea'aminadons  trhich  have  taken  place,  with 
References  to  the  Books  for  Jlntwert^ 

4.  A  Course  of  Study  for  Equity ,  with  an 
Introductory  Sketch  of  its  Nature  and  Objects^ 
—The  Meaning  of  the  terra  Equity. — Its  Ori- 
gin.— ^The  Priuciples  which  guide  Courts  of 
Emjity. — Books  to  study. — ^The  Long  Course. 
—The  Short  Course. — How  the  Reports 
should  be  read. — ^What  Matters  are  entertained 
and  relieved  in  Equity. — Accident. — Mistake. 
— Account, — Fraud.  —  The  Specific  Perfor- 
mance of  Agreements. —  Trusts. — Infancy. — 
Questions  on  Equity,  with  References  to  the 
Books  for  Answers. — Questions  on  Equity  put 
at  the  Examinations  which  have  taken  place, 
with  References  to  the  Books  for  Answers. 

6.  A  Course  of  Study  for  bankruptcy  and 
Lunacy. — Questions  on  Bankruptcy,  put  at  the 
Examinations  which  have  taken  place,  with  Re- 
ferences to  the  Books  for  Answers, 

6.  On  various  other  Studies  ond  Pursuits  con- 
nected with  the  Law. — English  History. — 
Books  to  be  read. — ^The  Civil  Law :  how  much 
is  necessary. — Laws  of  other  Countries. — Latin 
and  French. — Short-hand. — Copying  Prece- 
dents.— Attendance  in  Court. — ^Debating  So- 
cieties.— Chambers  of  Counsel. 

7.  On  the  Formation  of  a  Law  Library. 

8.  A  preliminary  Sketch  on  the  Examination 
into  the  Fitness  and  Capacity  ofAttometfs, — 
Statutes  of  1403, 1446, 1606,— Rules  of  Court 
of  1617, 1633, 1654.— Statutes  of  1729, 1822-3. 
—New  Rules,  1836. 

9.  A  Course  for  the  Study  of  Common  Law. 
— Active  Practice. — Intervals  for  occasional 
Reading,  bow  to  be  employed. — Books  recom- 
mended.— Method  ana  System. — Elementary 
Books. — Business  of  Law  Offices. — ^Tbe  prin- 
cipal Steps  in  an  Action  at  Law. — ^Practical 
Directions.  —  Examination  of  Witnesses. — 
Preparing  Briefs. — Trials. — Questions  in  Prac- 
tice.— ^Thb  Long  Course. —  Common  Law 
Treatises. — ^Thb  Short  Course. — Books  to 
be  xtsA.^^Questions  on  Common  Law,  with  Re. 
ferences  to  the  Books  for  Answers. — Questions 
on  Common  Law,  put  at  the  Examinations 
which  have  taken  place,  with  References  to  the 
Books  for  Answers. 

10.  A  Course  of  Study  in  Special  Pleading, 
with  an  Outline  of  its  Nature. — ^Definition  of 
Pleadings.— -Their  several  kinds.— The  Decla- 
ration.-*  Joinder  of  Parties. — Joinder  of 
Causes  of  Action. — Pleas. — Demurrers.— 
Questions  on  Special  Pleading,  with  References 
to  the  Books  for  Answers. 

11.  A  Course  of  Study  in  Criminal  Law. — 
Utility  of  the  Study. — References  to  suitable 
Works. — Questions  on  Criminal  Law  which 
have  been  put  at  the  Examinations. 

12.  Advice  to  Articled  Clerks  on  the  Course  of 
Business  in  an  Attorney's  OJ^ce. — Duty  of 
Attorneys  to  instruct  their  Articled  Clerks. — 
Time  for  reading. — Office  Drudgery.— Details 
of  Business. — Professional  Habits. — Punctu- 


ality, &c. — Letter-Writing.— Business  Lists.->— 
Daily  Arrangements. — Entries  of  Business. — 
Preserving  Papers. — Accounts. 

13.  On  the  XJtility  of  attending  Law  Lec- 
tures, and  keeping  a  vommon-PMce  or  Note- 
Book. —Grediier  impression  of  Oral  Lectures. 
—Time  occupied  in  Attendance.— Taking  List 
of  Decisions. — Note  the  leading  Doctrines. — 
Read  Authorities. — Common  Phce  Book :  Ex- 
tracts.— Abridgment. — References. 

14.  The  New  Rules  aad  Regulations  for 
Examination  of  Attorneys,  with  Azotes,  skewing 
the  Course  to  be  adopted. — ^The  Rules  of  Ifilary 
Term,  1836. — Regulations  approved  by  the 
Judges  in  Easter  Term,  1836,  for  the  Exami- 
nation of  Persons  applying  to  be  admitted  as 
Attorneys  of  the  Courts  of  King's  Bench, 
Common  Picas,  or  Excheoner,  pursuant  to 
the  Rule  of  Court  made  in  Hilaiy  Term,  1836. 
— Questions  as  to  due  Service  to  be  answered 
by  the  Clerk.— Questions  as  to  due  Service,  to 
be  answered  by  the  Attorney. — Notes  on  iht 
Common  Law  Rules  and  Regulations. — Course 
to  be  adopted  for  Examination ; — as  to  answer- 
ing Questions  of  due  Service ; — ^for  Admission. 
— Days  for  serving  Notices.— Mode  of  Pro- 
ceeding at  the  Examination. — Fees  on  Exami- 
nation and  Admission. 

15.  New  Orders  ond  Regulations  in  Chan- 
cery for  the  Examination  of  Solicitors,  with 
Notes,  explaining  the  Course  to  be  adopted. — 
The  Orders  of  the  Master  of  the  Rolls  of  27th 
Jul^,  1836. — Regulations  for  Examination  of 
Solicitors,  approved  by  the  Master  of  the  Rolls 
on  the  28th  of  July,  1836.— Questions  as 
to  due  Service,  to  be  answered  by  the  Clerk. 
— Questions  as  to  due  Service,  to  be  answered 
by  the  Solicitor. — Notes  on  the  Orders  In 
Chancery. — As  to  Examination. — As  to  Ad- 
mission— and  Pees. 

Appendix  of  Forms  under  the  New  Rules. — 
Notice  of  Examination. — Notices  of  admission. 
— Affidavit  of  affixing,  entering  and  delivering 


SUGGESTED  IMPROVEMENTS  IN 
THE  LAW. 


LIARILITT  OF  EXECUTORS. 

To  the  Editor  of  the  Legal  Observer. 

Sir, 
My  attention  has  been  lately  drawn  to  the 
state  of  the  law  as  regards  the  liability  of 
executors  who  have  distributed  assets  without 
notice  of  the  existence  of  claims  upon  the 
estates  of  their  testators.  As  the  subject  is 
an  important  one,  1  beg  leave  to  lay  it  before 
your  readers. 

In  the  case  of  The  Governor  and  Company  of 
the  Chelsea  fFaterworks  v.  Cowper,  Loni  Ken- 
yon,  sitting  at  nisi  prius,  expressed  it  to  be  his 
opinion  that  where  an  executor  has  paid  his 
testator's  debts  and  legacies,  and  paid  over 
the  remainder  of  his  estate  to  the  residuary 
legatee,  and  has  had  no  notice  of  any  other 
existing  demand,  promdefi^ijs^lutf^f^t  done  it 
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too  precipitately t  U  was  a  good. answer  to  an 
action  00  a  bond.  See  Espin.  N.  P.  275.  In 
this  case,  however,  it  appears  that  thirty  yeans 
bad  elap^sed  between  the  distribution  of  the 
assets  and  the  claim  made  against  the  execu- 
tors; but  Lord  Kenyan,  whose  authority  even 
^msiprlwt  must  be  entitled  to  consiaerable 
wei^'ht,  does  not  appear  to  have  relied  on  that 
^roupd. 

The  case  of  Davh  v.  Blackwell,  9  Bing.  5, 
is  the  next  reported  case  that  occurred  upon 
the  point.  The  facts  were  these : — ^The  testa- 
tor died  in  March  1829,  his  will  was  proved  in 
May  1830,  and  the  executor,  after  discharging 
some  debts,  paid  over  the  residue  of  the  assets 
to  the  residuary  legatees,  within  six  months 
after  the  date  of  the  probate.  The  plaintiff, 
within  two  years  after  the  date  of  the  probate, 
brought  an  action  for  a  breach  of  covenant  in 
a  lease  for  the  repairs  of  a  house  demised  to 
the  testator,  which  lease  expired  in  December 
1831.  It  appeared  upon  the  trial,  that  no 
notice  had  ueen  given  to  the  executor  of  the 
state  of  the  Louse  in  question,  which  had  never 
been  occupied  by  the  testator;  but  a  verdict 
was  found  for  the  plaintiff. 

The  counsel  for  the  defendant,  on  obtaining 
a  rule  nisi  for  a  new  trial,  cited  the  case  of 
The  Governor  und  Company  of  Chelsea  IVater^ 
leorks  V.  Cowper.  On  cause  being  shewn,  the 
question  was  fuUy  argued.  The  Chief  Justice 
Tindal  is  reported  to  have  stated  that  he  was 
not  prepared  to  sav,  that,  after  such  a  length 
of  time  had  elapsed  as  in  the  case  of  The  Chelsea 
fFaterworks  Company  r.  Cowper t  the  laches  of 
the  creditor  might  not  be  deemed  a  waiver  of 
his  right  against  the  executor ;  but  that  it  did 
not  appear  to  him  that  six  months  was  a  rea- 
sonable time  for  ascertaining  the  existence  of 
debts;  and  the  other  Judges  concurring  in 
opinion  that  the  executor  had  been  too  pre- 
cipiiate  in  paying  the  residue  to  the  residuary 
legatee,  the  rule  was  discharged. 

In  Norman  v.  Baldry,  6  Sim.  621,  the  same 
question  came  before  the  present  F'ice  Chun-' 
cellar.  In  that  case  the  claim  arose  under  a 
post  obit  bond,  in  which  the  testator  had  joined 
as  surety.  The  testator  died  in  March  1820. 
The  event  on  which  the  bond  became  payable 
occurred  in  April  1831 :  the  executors,  how- 
ever,  had  distributed  the  whole  of  the  assets, 
never  having  heard  of  the  l)ond  until  October 
1831.  The  case  of  The  Chelsea  fFuterworks 
Company  v.  Cotrper  was  quoted  on  the  part  of 
the  defendants,  the  executors;  but  the  Fice 
Chancellor  held  that  an  executor  was  liable  if 
he  pud  legacies,  notwithstanding  he  had  no 
notice  of  a  bond ;  and  he  added,  that  he  was 
not  disposed  to  agree  to  what  was  attributed 
to  hora  Kenyan  in  the  case  cited. 

The  doctrine  thus  laid  down  by  the  Fice 
Chancellor  is  supported  by  the  decisions  of 
Lord  Langdale  and  Lord  Cottenham  in  the,  as 
yet  unreported,  case  oi  Knatchbull  v.  Feurn- 
head,  which  each  of  those  learned  Judges 
admitted  was  one  of  peculiar  hardship.  The 
facts  were  shortly  these: — By  the  settlement 
made  in  1801,  on  the  marriage  of  the  late  Sir 
Edward  Khatchbull  with  his  third  wife  and 


present  widow,  a  lepicy  of  5000/.,  to  which 
Lady  Knatchbull  claimed  to  be  entitled  under 
the  will  of  her  father,  Mr.  Hawkins,  was  as- 
signed to  two  trustees  CSayer  and  Bradshaw) 
upon  trust  to  pay  the  interest  to  Sir  Edward 
during  his  life ;  and  after  his  decease,  on  trusts 
for  the  benefit  of  the  children  of  the  marriage. 
The  settlement  contained  a  power  to  invest  the 
fund  in  the  purchase  of  real  estate,  or  of  lease- 
holds having  fifty  years  to  run;  and  also  a 
Sower  for  the  said  Sir  Edward  and  Lady 
[natchbull,  with  the  consent  of  her  mother,  if 
living,  to  direct  any  sum  not  exceeding  2000/, 
to  be  raised  out  of  the  fund,  and  paid  as  Sir 
Edward  should  think  proper. 

Mr.  Bradshaw,  the  co-trustee  of  Sayer,  was 
one  of  the  trustees  and  executors  of  Hawkins's 
will.  In  November  IfiOl,  the  5000/.  was  paid 
to  Bradshaw,  by  transferring  a  sum  of  that 
amount  from  the  account  of  the  executors  of 
Hawkins,  with  Messrs.  Wright  &  Co.,  to  an 
account  then  opened  in  the  name  of  Bradshaw 
alone,  and  on  the  28th  of  that  month  and  the 
8th  of  December  following,  two  sums,  amount- 
ing to  3387/.  4*.,  were  paid  by  Bradshaw,  who 
was  the  acting  trustee,  to  Sir  Edward  Knatch- 
bull, who,  on  the  9th  of  December,  wrote  to 
inform  Mr.  Sayer,  the  other  trustee,  that 
1530/.,  part  of  the  money,  had  been  invested 
in  the  purchase  of  a  freehold  estate,  and 
1837/.  is.,  further  part,  in  the  purchase  of 
some  leasehold  tithes  held  for  a  term  of 
twenty-one  years.  The  balance  of  the  money 
was  invested  in  the  consols,  in  the  names  of 
the  two  trustees,  in  the  January  following, 
and  the  stock  thus  purchased  was  sold  out  in 
1804,  and  the  produce  paid  to  Sir  Edward. 

Mr.  Sayer  died  in  1814,  Sir  Edward  Knatch- 
bull in  1819,  leaving  a  numerous  family  by  his 
third  wife,  and  Mr.  Bradshaw  in  1823.  Brad- 
shaw's  executrix  died  sometime  afterwards, 
leaving  the  defendants^  Fearnhead  and  another, 
her  executors. 

Mr.  Sayer's  executors  distributed  his  assets 
among  his  family  and  residuary  legatees,  with- 
out the  slightest  knowledge  of  the  above  trans- 
actions, or  even  being  aware  that  he  had  been 
a  trustee  of  the  settlement. 

In  1830  Mrs.  Sayer's  executors  were,  for 
the  first  time,  applied  to  for  information  res- 
pecting the  trust  fund,  and  his  family  after  a 
diligent  search  among  his  papers,  found  the 
letter  of  the  9th  of  December  1801,  above  re- 
ferred to. 

In  1833,  the  bill  was  filed  by  some  of  the 
children  of  the  marriage,  and  the  husbands  of 
two  of  the  married  daughters,  against  the 
representatives  of  Sayer  and  Bradshaw,  but 
without  making  the  persons  beneficially  in- 
terested in  their  respective  estates  parties  to 
the  suit.  Bradshaw's  representatives  could 
give  no  information  either  from  his  papers  or 
otherwise,  respecting  the  transactions.  Un- 
fortunately for  Mr.  Sayer's  executors,  they 
could  not  discover  any  title  deeds,  conveyance, 
or  assignment,  relating  to  the  freehold  and 
leasehold  property,  in  which  part  of  the  funds 
were  stated  by  Sir  Edward  Knatchbull  to  have 
been  invested  ;   neither  could  Jibey  discover 
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whether  the  power  contained  in  the  settlement 
to  raise  the  2<)00/.  had  ever  been  exercised. 
It  appeared,  however,  from  the  answers  to  a 
cross  bill  tiled  by  Sayer's  executors,  aj^ainac 
8ir  Edward  KnatchbuU's  representatives  and 
others,  that  the  freehold  estate  and  leasehold 
lithe«  were  vested  in  him,  andtthnt  the  former, 
which  he  had  devised  to  his  widow  for  the 
benefit  of  herself  and  her  family,  had  been 
sold  to  the  trustees  of  the  present  Sir  Edward's 
settled  estates,  and  the  money  invested  in 
trust  for  Lady  KnatchbuU  and  her  children. 
It  also  appeared  bv  the  pleadinj(s,  in  the  cross 
suit,  that  the  late  Sir  Edward  bad  renewed  the 
lease  of  his  tithes,  and  that  the  lease  existing 
at  Ills  death,  was  taken  as  part  of  his  assets. 

Lord  Langdfde,  on  the  cause  coming  on  for 
further  directions,  thou/(ht  the  letter  of  the 
9th  of  December  1801,  was  sufficient  to  fix 
Mr.  Sayer's  executors,  and  made  a  decree 
agaiust  them  personally  for  the  payment  of 
tiie  whole  fund  with  interest  into  Court. 

In  pursuance  of  this  decree,  Mr.  Sayer's 
surviving  executor  paid  into  Court  9000/.  and 
upwards.  Lord  Cvttenham,  however,  on  an 
appeal,  which  was  heard  at  the  close  of  the  last 
sittings,  thought  that  as  the  3387/.  4«.  was  paid 
over  to  Sir  Edward  KnatchbuU,  previously  to 
the  9th  of  December  1801,  Mr.  Sayer's  exe- 
cutors  ought  not  to  be  fixed  without  making 
further  inquiries,  which  he  directed ;  but  he 
held  that  they  were  personally  responsible  for 
the  produce  of  the  stock,  and  he  varied  the 
decree  accordingly. 

It  was  ui^ed  both  at  the  Rolls  and  before 
the  Lord  Chancellor,  that  Mr.  Sayer's  exe- 
cutors ought  not,  under  the  circumstances,  to 
be  fixed ;  that  the  parties  were  not  in  a  worse 
situation  than  they  would  have  been  if  his 
estate  had  iieen  distributed  under  the  decree 
of  the  Court ;  and  if  the  executors  were  made 
personally  responsible,  no  executor  could  with 
safety  distribute  his  testator's  estate  without  the 
sanction  of  the  Court,  and  the  case  of  The 
Chelsea  Waterworks  v.  Cowper,  and  Davis 
V.  Blackwell,  were  quoted.  It  was  also  urged 
upon  the  respective  Courts,  that  the  power  to 
raise  the  2000/.  ought  to  presumed  to  have 
been  duly  exercised. 

We  have  therefore,  not  only  the  yice  Chan- 
cellor, but  also  the  Master  of  the  Rolls  and  the 
Lord  Chancellor,  holding,  in  opposition  to  the 
dictum  of  Lord  Kenyan,  that  eo'ecutors  trko 
have  distributed  assets,  tehether  precipitately  or 
not,  in  the  total  ignorance  of  latent  claims,  are 
persftnally  liable  to  make  good  such  claim. 

While  this  remains  the  law  of  the  land,  it  is 
obvious  that  no  executor  is  ever  safe,  unless 
he  distribute  his  testator's  estate  under  the 
decree  of  the  Court.  When  that  has  been 
done,  the  party  is  compelled  as  in  March  v. 
BusseU,  reported  in  the  Legal  Oliserver  of  the 
2d  Septemner  1837,  to  follow  the  assets  in  the 
hands  of  the  legatees.  The  consequence  will 
bCy  that  executors  will  be  advised  in  the  ma- 
jority of  case^  to  place  the  affairs  of  their  tes- 
tator under  the  direction  of  the  Court,  to  the 
anooyaiice  and  vexation  of  the  parties  inter- 
ested, the  odium  of  which  will  be  thrown  upon 


the  profession  at  large,  but  more' espetlally 
upon  the  solicitors,  who  will  be  supposed  to 
be  actuated  by  interested  motives. 

The  House  of  Lords  would  not,  it  is  feared, 
reverse  either  of  the  above  decisions,  even  If 
they  were  appealed  from ;  but  presumfng*  that 
it  were  to  do  so,  it  is  obvious  that  no  general 
rule  could  b*  laid  down,  at  least  for  some 
years,  as  to  what  would  be  considered  a  pre- 
cipitate distribution  of  assets.  Hence  it  ts 
clear  that  nothing  short  of  a  legislative  enact- 
ment can  effectually  remedy  the  evil  cons^- 
ouences  which  are  likely  to  result  fmn  the 
aoctrine  wldch  is  established  by  ttie  cases 
referred  to. 

The  advertising  for  creditors  under  the  pro- 
ceedings in  suits  for  administering  assets,  is 
considered  sufficient  for  the  protection  of  ex- 
ecu  tors  against  the  claims  of  creditors  who 
have  neglected  to  make  their  claims.  It  would 
therefore,  I  conceive,  be  neither  unjust  nor 
inconsistent  with  the  doctrines  of  equity,  if 
executors  and  administrators  were  to  be  pro- 
tected in  a  similar  manner,  by  advertising  in 
the  Gazette  and  other  papers  for  creditors  to 
make  their  claims  within  some  given  tltn^.  A 
short  act  prescribing  the  nature  of  (he  adrer- 
tisements  and  the  periods  when  they  sfaouM 
be  inserted,  and  declaring  that  executtirs  afid 
administrators  who  have  complied  withlifit^ 
quisitions  shall  be  released  from  a!f  fiithre  te- 
sponsibility,  might  be  easily  fi'ani^'  iuid 
would,  I  doubt  not,  meet  with  the  sui^^  iof 
the  Lord  Chancellor  and  the  Master  -df  tite 
Rolls.  Lakc<. 


SUPERIOR  COURTS. 


I^Cce  C|ancenar'i{  Court 

INJnNCTIO>r. — EX  PAaTB  APPLICATIONS. 

The  Court  requires  a  full  statemeni  ^fa/sis 
in  applications  ex  parte  >^r  injuncthnf^ 
and  will  hold  a  concealment  of  n  maieriat 
fact,  a  sufficient  ground  to  dissotoe  ike  in- 
junction* 

Mr.  Jacob  and  Mr.  fTood  moved  to  diftofve 
an  injunction  granted  on  the  26th  of  IViay  liiston 
an  es  parte  application,  to  restrain  the  Bristol 
and  Exeter  Railway  Company  from  prue^Min^ 
with  a  line  of  railway,  deviating  as  it  was  al- 
leged, from  the  original  line,  for  wbi«h  the 
company  obtained  their  act.  The  phdoiilf  was 
the  owner  of  a  piece  of  land  in  the  (Mrish  of 
Uphill,  a  few  miles  from  Bristol;  tlMtoiigh 
which  it  was  originally  intended  to  «arry  Ibe 
railway,  and  during  the  progress  of  the  bill 
through  parliament,  the  company  entered  iato 
an  agreement  with  the  plaintiflT,  that  Irs  kud 
should  not  be  infringed  upon.  tMt  thai  if  lliey 
found  it  necessary  to  cut  through  H,  they 
would  pay  him  a  compensation  erf  fiOUO/.  in 
consideration  of  his  withdrawing  hk  o>p|iosttioa 
to  the  bill.  The  company  under  tli«$'6rtfifiary 
clause  inserted  in  all  bilib  of  tins  #eserl|Wii>a. 
which  empowered  a  dievialiOQ  <M  'fftehtide  uf 
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t^e  DX^ffiqal.Jlae  to  the  extent  of  one  hundred 
yuriUy  la(|  carried  the  railway  round  the  cor- 
ner of  the  plaintilT'ii  paddock,  by  a  deviation 
o|  ^u^ety-nine  yarc!?,  and  thereby  avoided  the 
necessity  of  cutting  through  his  land.  The 
plaintiff  thereupon  filed  his  bill,  and  obtained 
an  injunction  on  an  ea  parte  motion,  support- 
ed by  an  affidavit  that  the  deviation  vvas  con- 
siderably more  than  the  act  empowered  the 
company  to.  make,  and  that  the  aevlation  vvas 
not  discovered  till  the  11th  of  May.  The  in- 
junciioa  would  never  have  been  granted,  but 
(or  a  gross  misrepresentation,  and  suppression 
of  several  material  facts  from  the  knowledge 
of  the  Court.  The  chief  (question  for  the 
Court  arose  on  the  construction  of  the  devia- 
tion clause.  The  evidence  of  the  surveyor  and 
engineer  of  the  company,  as  well  as  of  several 
persons  engaged  in  promoting  the  bill,  stated 
it  to  be  universally  understood  that  the  devia- 
tion of  one  hundred  yards,  was  intended  to  be 
measured  from  the  centre  of  the  original  line 
to  the  centre  of  the  line  of  deviation.  But  the 
computation  made  by  the  plaintiff  was  from 
the  extreme  edges  of  the  lines,  and  that  was  a 
mis-interpretation  of  the  act,  and  that  alone 
would  form  a  ground  for  dissolving  the  in^unc- 
tton.  This  breadth  allowed  for  the  railway 
was  twenty-two  yards,  and  an  extent  of  ten 
yards  was  permitted  on  each  side  for  the  erec- 
tion  of  machiDery  for  cuttings,  or  where  it 
was  necessary,  for  carriages  to  pass ;  and  even 
if  the  plaintiff's  construction  was  correct, 
tbou^  It  excluded  the  spacg  taken  up  by  the 
nil^^v,  the  deviation  thus  permitted  would 
actually  fall  within  the  limits.  The  pliuntiff 's 
delay  HI  making  the  application  to  the  Court 
after  an  admission  of  his  knowledge  of  the  in- 
tention of  the  company,  formed  another  fatal 
objection  to  the  injunction.  The  plaintiff 
swore  in  his  affidavit,  that  he  first  discovered 
the  intenftlon  to  deviate  from  the  line  on  the 
llth  of  Mav,  but  in  a  letter  to  one  of  the 
agents,  dated  the  19th  of  April,  he  expres- 
ly  complained  of  another  line  being  staked 
and  marked  out.  It  would  be  also  for 
the  Court  to  consider  how  far  it  would  extend 
equitable  relief  to  a  party  who  sought  to  com- 
pel a  defendant  to  commit  an  injury  in  order 
to  obtain  the  amount  of  compensation  coutin- 
eeatly  stipulated  on  the  completion  of  the 
diinage. 

Mr.  Knight,  in  opposition  to  the  motion, 
contended  that  the  question  of  construction  to 
be  put  on  the  act  of  parliament,  was  one  of 
•oeb  magnitude  and  importance  to  those  whose 
properties  were  subject  to  the  desolating  con- 
«eq«iencta  of  railroads,  that  It  ought  to  be 
soleqialy  decided  by  a  court  of  law  before  this 
CoQft  proceeded  to  deal  with  it.  The  plaintiff, 
confiding  in  the  honor  of  the  company,  had  not 
thofigbti  it  necessary  to  obtain  protection  for 
jhis  a^joiiiuig  property,  and  now,  by  a  quibble, 
the  company  sought  to  take  advantage  of  his 
confidence  and  credulity.  The  letter  of  the 
agreement  had  been  kept,  but  the  spirit  of  it 
was  broken.  The  company  had  silenced  the 
opiKMition  of  the  plaintiff,  and  now  sought  to 
ai^id,..cM>jnp9PII«tyDig  Uqa  for  the  injury  which 


was  done,  in  a  slightly  varied  shape,  to  his 
property.  The  true  construction  of  the  act 
was  given  in  the  computation  made  by  the 
plaintiff  in  his  affidavit. 

His  Honor  The  Vice  Chancellor  said  he 
should  certainly  dissolve  the  injunction,  and 
with  costs,  upon  one  point.  He  thought  it  of 
the  very  first  importance  that  when  ex  parte 
applications  were  made  to  the  Court  for  in- 
junctions of  a  special  nature,  and  when  the 
Court  had  no  opportunity  of  knowing  the  case 
made  on  the  other  side,  all  the  facts,  which  of 
necessity  belonged  to  it,  should  be  stated  with 
the  greatest  accuracy.  Though  he  did  not 
think  there  had  been  a  wilful  intention  to  sup- 
press a  material  fact,  and  though  he  did  not 
impute  wilful  mis-representation  to  the  person 
who  made  the  affidavit,  still  he  was  of  opinion 
the  Court  ought  to  have  been  informed,  when 
the  ex  parte  application  was  made,  of  that  fact, 
which  appeared  bv  the  plaintiff's  letter  of  the 
19th  of^  April.  Without  giving  any  opinion 
upon  the  variety  of  points  raised  in  the  course 
of  the  discussion,  he  thought  the  contradiction 
manifested  upon  the  letter  and  affidavit  con- 
clusive of  the  question  that  the  injunction  had 
been  Improperly  obtained,  and  therefore,  whe- 
ther the  company  had  acted  right  or  wrong, 
he  should  dissolve  it  with  costs. 

Payne  v.  The  Bristol  and  Exeter  Railway 
Company,— Sittings  at  Lincoln's  Inn,  August 

Od,  lou/* 


9iins*i  Scncf)  practice  Cattrt 

JUSTIFICATION  OF  BAIL. — IM80LVBNT  DBFBN- 
OANT. 

The  Court  will  not  suffer  bail  to  be  justified 
in  respect  of  a  debt /or  which  the.  defen^ 
dant  has  taken  the  benefit  of  the  InsiA^ent 
Act,  and  has  been  remanded. 

fiail  was  opposed  in  this  case  by  DowUng, 
on  the  ground  that  the  defendant  had  taken 
the  benefit  of  the  Insolvent  Act,  7  G.  4,  c.  57* 
in  respect  of  the  debt  for  which  he  now  sought 
to  put  in  bail.  It  was  sworn  that  the  defen- 
dant at  this  time  was  in  prison  under  the  order 
of  the  Couit,  having  been  remanded  in  respect 
of  this  and  other  debts,  for  twelve  months,  at 
the  instance  of  the  present  plaintiff  and  other 
creditors. 

C.  C,  Jones,  contrh,  urged  that  this  was  no 
objection  to  the  justification,  as  the  defendant 
might  be  disposed  to  deny  the  propriety  and 
justice  of  the  debts  in  respect  of  which  he  was 
confined.  The  claim  arose  out  of  his  having 
been  guarantee  for  the  debt  of  another,  and 
when  he  sought  the  benefit  of  the  Insolvent 
Act,  althou|(h  he  might  have  had  a  good  de- 
fence, he  might  have  thought  ft  right  to  intro- 
duce the  debt  into  his  schedule.  He  might 
besides  avail  himself  of  tlie  Statute  of  Frauds. 

Coleridge,  J. — To  what  purpose  could  bail 
be  justifi^,  after  the  defendant  has  confessed 
the  debt  before  the  Insolvent  Court,  and  has 
sought  to  take  the  benefit  of  the  act? 

C,  C,  Jones  then  urged,  that  as  there  was  no 
affidavit  by  which  the  identitvof  the  two  debts 
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as  one  was  established,  sufficient  had  not  been 
done  to  enable  the  Court  to  notice  the  objec- 
tion to  the  justification. 

Coleridge  J.,  pointed  out  that  the  amount  of 
this  debt  and  of  that  mentioned  in  the  adjudi- 
cation of  the  Insolvent  Court  were  alike,  and 
the  parties  to  both  were  the  same ;  he  must 
loolc  at  the  case  in  the  same  mode  in  which  it 
should  be  considered  by  a  jury. 

Bail  rejected.— 5/o«e'*  Bail,  T.  T.  1837. 
K.  B.  P.  C. 


1  R.  G.  H.  T.  2  W.  4.  s.  72.— coonovit.— 

ATTESTATION. — FRAUD. 

Under  the  provisions  of  ihe  1  R.  G,  H,  T. 
2  W.  4,  #.  72,  xt  is  sufficient  for  the  aiior^ 
ney  attending  on  behalf  of  a  defendant  in 
custody  and  giving  a  cognovit,  to  declare 
verbally  that  he  subscribes  as  his  attorney. 

A  defendant  will  be  entitled  to  the  benefit  of 
the  rule  when,  having  represented  a  person 
to  be  his  attorney,  who  was  not  an  attorney, 
it  shall  appear  he  made  the  misrepresenta^ 
tion  without  fraud. 

Peacock  had  obtiuned  a  rule  nisi  for  settinc^ 
aside  a  cognoeit,  on  the  ground  that  at  the 
time  of  its  execution  there  was  no  attorney 
present  to  act  on  behalf  of  the  defendant,  who 
was  in  custody  on  mesne  process,  in  pursuance 
of  the  rule  of  Court  1  R.  G.  H.  T.  2  W.  4, 
s.  72.  That  rule  directed  that  no  warrant  of 
attorney  to  confess  judgment  or  cognovit  ac^ 
tionem  given  by  any  person  in  custody  of  a 
sheriff  or  other  officer  upon  mesne  process 
should  be  of  any  force,  unless  there  should  be 
present  some  attorney  on  behalf  of  such  per- 
son, expressly  namea  by  him  and  attending  at 
his  request,  to  inform  him  of  the  nature  and 
effect  of  such  warrant  or  cognovit  before  the 
tame  was  executed,  which  attorney  should  sub- 
scribe his  name  as  witness  to  the  due  execu- 
tion thereof,  and  declare  himself  to  be  attor- 
ney to  the  defendant,  and  stale  that  he  sub- 
scribed as  such  attorney. 

R.  F,  Richards  shewed  cause,  and  pointed 
out  that  the  mode  in  which  the  cognovit  was 
witnessed  was  "  Witness  R.  P.  Gales,  attorney 
for  the  above  defendant  in  custody,  at  his  re- 
quest ;"  and  said  that  it  was  also  sworn  that 
Gales  at  the  time  stated  verbally  that  he  at- 
tested as  attorney  of  the  defendant,  and  al- 
though, in  the  affidavit  in  support  of  the  rule, 
it  was  ailaged  that  Gales  was  not  an  attorney,  it 
was  sworn  in  answer  that  the  defendant  at  the 
time  of  giving  the  cognovit  represented  him  as 
his  attorney.  It  was  contended  that  the  Court 
would  not  now  permit  the  defendant  to  take 
an  objection  that  this  representation  was  false. 
The  case  oiJeyes  v.  Booth,  1  B.  &  P.  97,  was 
cited,  where  the  defendant  having  been  in- 
formed,  under  similar  circumstances  to  those 
in  the  present  case,  that  the  instrument  must 
be  executed  in  the  presence  of  an  attorney  on 
his  behalf,  and  he  produced  a  person  as  such, 
and  executed  a  warrant  of  attorney,  the  Court 
refused  to  set  aside  proceedings  thereon,  be- 1 


cause  the  person  so  produced  was  not  an 
attorney. 

ColMdge,  J.  said,  that  that  decision  prtv 
cecded  on  the  ground  that  the  misrepresenta- 
tion was  fraudulent,  and  he  did  not  think  that 
a  similar  opinion  could  be  entertained  of  a 
case  where  a  defendant  innocently  misrepre- 
sented a  person  to  be  his  attorney,  who  was 
not  one.  Here  the  attestation  was  not  wit* 
nessed  by  Gales  "as"  the  attorney  of  the  de- 
fendant, although  he  stated  that  he  was  his 
attorney. 

R,  V,  Richards  then  urged  that  the  mere 
question  now  was,  whether  the  omission  of  the 
word  "as"  made  the  attestation  insufficient ; 
and  submitted  that  it  conid  not,  within  die 
spirit  of  the  rules,  render  the  cognovit  void. 

Peacock,  contrh,  pointed  out  that  Gales 
might  have  acted  as  the  defendant's  attorney 
on  other  occasions,  but  not  on  this.  The  rule 
required  the  attestation  to  he  in  a  particular 
form,  and  the  Court  would  direct  that  fonn  to 
be  pursued,  in  a  case  where  a  man*8  liberty 
was  concerned.  Mr.  Baron  Bayley,  in  the 
case  of  Fisher  v.  Nicholas,  2  D.  P.  C.  251, 
said  in  reference  to  this  rule,  that  the  Court 
should  act  on  its  obvious  construction,  without 
considering  whether  what  was  done  was  eqfui* 
valent. 

Coleridge,  J.,  remarked  that  in  that  case  it 
appeared  to  have  been  held  that  the  declara- 
tion of  the  attorney  attesting  as  attorney, 
should  be  in  writing,  hut  the  subsequent  ca&e 
of  ff^eeson  v.  Price,  4  D.  P.  C.  213,  decided 
that  a  verbal  declaration  was  enough.  That 
case  was  a  decision  of  the  full  Court  of  Exche- 
quer, and  he  must  therefore  be  bound  by  it 
The  attestation  therefore  on  the  face  of  it 
must  be  considered  sufficient. 

Peacock  then  admitted  that  if  the  defendant 
had  stated  Gales  to  be  his  attorney,  knowing 
that  he  was  not  an  attorney,  he  would  not  be  en- 
titled to  the  protection  or  the  rule,  but  if  on 
the  contrary,  he  believed  that  he  was  an  attor- 
ney, and  represented  him  as  such  bond  fide, 
inasmuch  as  the  rule  required  that  he  should 
he  protected  by  the  knowledge  of  a  person 
duly  admitted  as  an  attorney,  the  cognovit  must 
be  void.  In  fFatker  v.  Gardiner,  4  B.  &  .Ad. 
3/1,  which  was  a  case  under  the  old  rule  of 
4  Geo.  2,  the  words  of  which  were  the  same  as 
those  of  the  present,  the  defendant  had  acqui- 
esced in  the  attendance  of  an  attorney  to  whom 
he  was  not  known,  and  for  whom  he  had  not 
sent,  and  the  Court  held  that  this  was  not  a  suf- 
ficient compliance  with  the  rule,  and  set  aside 
the  warrant  of  attorney.  The  words  of  Lord 
Kenyon  in  Hutson  v.  Hutson,  4  Taun.  797,  were 
there  referred  to  with  approbation  by  Tauntou, 
J.,  and  his  Lordship  had  expressed  an  opinion 
that  the  defendant,  while  under  pressure  of  an 
arrest,  ought  to  be  considered  incapable  of 
waiving  the  benefit  of  the  rule.  The  affidavits 
in  the  present  case  clearly  shewed  that  the 
defendant  did  not  know  that  Gales  was  not  an 
attorney,  and  as  the  provisions  had  not  been 
complied  with,  thd*  Court  would  set  aside  the 
cognovit, 

Coleridge  J.,  said  that  U^vas  laid  down  in 
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Mr.  Tidd*8  last  work^  as  havlnp^  been  decided, 
that  when  the  attorney  had  not  taken  out  his 
certificate,  the  case  was  within  the  rule.  Here 
the  defendant  represented  Gales  as  his  attor- 
Dey»  and  appeared  to  be  ignorant  of  the  cir- 
cumstance of  his  not  being  one,  and  if  he 
thought  he  was  one,  and  there  was  no  wilful 
mis- representation  or  fraud,  he  was  entitled  to 
the  benefit  of  the  rule. 

The  present  rule  therefore  must  be  absolute. 

Rule  absolute.— ^aZ/ace  v.  Brockley,  T.  T. 
1837.    K.B.P.  C. 


1  R.  G.  H.  T.  2  W.  4.  s.  72.— final 

PROCBSS. 

CoMes  where  defendants  are  in  custody  on  finnl 
process  do  not  come  within  tht  rule  1  /2.  G. 
H.  T.  2  fF.  4,  #.  72 ;  and  where  a  de/en^ 
dani  there/ore  gave  a  cognovit  while  in 
custody  on  a  ca.  sa.  issued  in  an  action 
bought  on  a  judgment,  there  being  no  at- 
iomep  present  on  his  behalf,  the  Court 
refused  to  allow\him  the  benefit  of  the  rule, 
although  a  writ  of  summons  had  been  issued 
0H  the  same  claim. 

R.  V,  Lee  had  obtained  a  rule  nisi  for  set- 
ting aside  the  cognovit  in  this  case,  on  the 
ground  that  at  the  time  it  was  executed  the 
defendant  had  not  the  assistance  of  an  attorney, 
pursuant  to  the  Rule  of  Court,  I  R.  G.  H.  T. 
2  W.  4,  s.  72.  The  action  was  brought  on  a 
judgment,  and  a  writ  of  ca.  sa,  had  been  issued, 
on  which  the  defendant  was  arrested.  A  writ 
of  summons  had  also  been  issued  on  the  same 
judgment.  While  the  defendant  was  in  execu- 
tion under  the  ca.sa.,  the  cognovit  was  given. 

Humfrey  shewed  cause,  and  contended  that 
the  Rule  of  Court  applied  only  to  cases  where 
the  defendant  was  in  custody  on  mesne  pro- 
cess. The  defendant  here  bemg  in  custody  on 
final  process,  the  rule  must  be  discharged. 

R,  F.  Lee  submitted  that  as  the  plsdntiff 
had  also  sued  out  a  writ  of  summons  on  the 
judgment,  and  was  thus  taking  two  remedies 
for  the  same  matter,  the  Court  would  not  assist 
him  in  his  proceedings. 

Coleridge  J.,  said  that  the  words  of  the  rule 
of  Court,  shewed  clearly  enough  that  persons 
in  custody  on  mesne  process  alone  were  re- 
ferred to.  The  circumstances  of  the  writ  of 
lummouB  having  been  sued  out  made  no  differ- 
ence. 

Rule  discharged  with  costs. — France  v. 
CferAwit,  T.  T.  1837.    K.  B.  P.  C. 


SCI.  FA. — PLEADING  RUI-B8.— 1  R.  G.  H.  T.  4 
W.4. 

The  rules  of  Court  1  R.  G,  ff.  T.  4  W,  4, 
have  reference  to  proceedings  in  scire  fa- 
cias on  a  judgment,  and  they  must  there^ 
fore  be  intitled  of  a  day  certain,  and  not 
of  a  term, 

Mansel  had  obtained  a  rule  nisi  on  behalf  of 
the  plaintiff,  for  signing  judgment  for  want  of 
a  plea,  on  two  grounds :  first,  that  the  de- 
murrer to  the  replication  was  not  in  conformity 
with  the  terras  of  an  order  made  in  this  case 
by  Mr.  Justice  Patteson;  and  secondly,  that 
it  was  frivolous. 

Humfrey  shewed  cause.  It  appeared  that 
the  defendant  was  placed  by  the  order  in  ques- 
tion under  terms  to  plead  isauably,  to  rejoin 
gratis,  and  take  short  notice  of  trial.  It  was 
an  action  of  sci.  fa. ;  and  the  defendant  de- 
murred to  the  replication  on  the  ground  of  the 
plaintiff^s  having  adopted  in  its  title  the  form 
directed  by  the  new  rules  of  pleading,  1  R.  G. 
H.  T  4  W.  4,  by  entitling  it  of  a  particular 
day,  instead  of  a  term,  in  lieu  of  the  old  form ; 
it  being  said  that  proceedin|j^s  in  a  sci.  fa.  on 
a  judgment,  were  not  withm  the  new  rules. 
It  was  now  contended  that  proceedings  in  sd. 
fa.  could  not  be  considered  as  coming  within 
the  meaning  of  the  new  rules,  any  more  than 
eiectment  or  real  actions.  The  demurrer 
therefore,  could  not  on  this  ground  be  consi- 
dered frivolous. 

Mansel,  cofi/fc^,  urgisd  that  the  new  rules 
must  be  considered  to  Apply  to  proceedings  in 
sci.  fa.  on  judgment.  They  were  only  in  fur- 
therance of  the  judgment,  and  therefore  came 
within  the  scope  of  them.  This  question, 
however,  could  not  arise  here,  for  the  defen- 
dant had  intitled  his  pleading  in  the  demurrer 
to  the  replication,  in  pursuance  of  the  direc- 
tions of  the  new  rules,  and  had  therefore 
treated  the  proceedings  as  under  them.  Th^ 
demurrer  was  therefore  frivolous. 

Coleridge,  J.,  thought  the  rule  must  be 
made  absolute  on  the  point  as  to  whether 
proceedings  in  sci.  fu.  were  within  the  new 
pleading  rules.  He  was  of  opinion  that  they 
were,  and  they  had  been  so  treated  by  the 
parties  throughout  the  proceedings.  Eject- 
ment could  not  be  said  to  come  within  the 
rules,  for  it  depended  on  a  fiction,  and  was 
the  creature  of  the  Court ;  and  real  actions 
were  in  the  same  position,  for  the  Courts  had 
not  concurrent  jurisdiction  over  them.  Pro- 
ceedings of  the  present  nature,  when  employed 
merely  to  enforce  a  judgment  between  the 
same  parties  might  be  treated  as  a  continua- 
tion of  the  original  action.  The  rule  must 
therefore  be  absolute,  the  defendant  having 
liberty  to  amend. 

Rule  accordingly. — Collins  v.  Beaumont,  T. 
T.  1837.    K.  B/P.  C. 
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Miscellanea.-'The  Editor's  Letter  Box. 


MISCELLANEA. 


ANCIBNT  RBADINOS  AND  MOOTINOS. 

Thb  following  is  extracted  from  Stowe  : 

•*  The  manner  of  the  Readin/^s  — ^The  bench- 
ers  appoint  the  utter  birristers  to  read  a- 
mong  them  openly  in  the  hall ;  of  which  he 
has  notice  half  a  vear  hefore.  The  first  day 
he  makes  choice  of  some  act  or  statute,  where- 
upon he  grounds  his  whole  reading  for  that  va- 
cation. He  reciteth  certain  doubts  and  ques- 
tions which  he  halh  devised  upon  the  said* 
statute,  and  declares  his  judgment  thereon : 
after  which  one  of  the  utter  barristers  repeat - 
eth  one  question  propounded  by  the  reader 
who  did  put  the  case,  and  endeavours  to  con- 
fute the  objections  laid  against  him ;  the  seni- 
or barristers  and  reader  one  after  another  do 
declare  their  opinions  and  judgments  in  the 
same ;  and  then  the  reader  who  did  put  the 
ease  endeavours  to  confute  the  objections  laid 
against  him,  and  to  confirm  his  own  opinion  : 
after  which  the  judges  and  serjeauts,  if  any 
be  there,  declare  their  opinions.  Then  the 
youngest  utter  barrister  again  rehearseth  ano- 
ther case,  which  is  prosecuted  as  the  former 
was.  And  this  exercise  continueth  daily  three 
or  four  hours. 

*'  The  manner  of  reading,  both  in  Lent  and 
summer  vacations,  is  performed  after  the  same 
manner ;  aud  usually  out  of  these  readers  the 
Serjeants  are  chosen. 

••  The  manner  of  Mooting  in  the  Innt  of 
Court, — In  these  vacations  after  supper  in  the 
hall,  tbe  reader,  with  one  or  two  of  the  bench- 
ers, comes  in,  to  whom  one  of  (he  utter  barris- 
ters propounds  some  doubtful  case  ;  which 
being  argued  by  the  benchers,  and  lastly  by 
him  that  moved  the  case,  the  benchers  sit  down 
on  the  bench  at  the  upper  end  of  the  hall ;  and 
upon  the  form  in  the  middle  of  the  hall  sit 
two  utter  barristers ;  and  on  both  sides  of 
of  them,  on  the  same  form  sits  one  inner  bar- 
rister, who  in  law  French  doth  declare  to  the 
benchers  some  kind  of  action  ;  the  one  being, 
as  it  were,  retained  for  the  plaintiff,  and  the 
other  for  the  defendant ;  which  ended,  the 
two  utter  barristers  argue  such  questions  as 
are  disputable  within  the  said  case.  After 
which  the  benchers  do  likewise  declare  their 
opinions  as  how  they  take  the  law  to  be  in 
these  questions. 

*'  The  manner  of  mooting  in  the  Innt  of 
Chaneert/. — In  the  learning  vacations  each  ut- 
ter barrister,  that  is  a  reader  in  the  inns  of 
Chancery,  goes  with  two  students  of  the  same 
inn  of  court  to  the  inn  of  Chancery,  where  he 
is  appointed  to  read  ;  and  there  meet  him 
commonly  two  of  each  of  the  inns  of  court, 
who  sitting  as  the  bencheis  do  in  the  inns  of 


court  at  their  moots,  they  ai^^iie  and  here  the 
<;ase. 

"  In  the  term-time  the  onl^  ezerciaeB  of 
learning  are  arguing  and  debating  cases  after 
dinner,  and  mooting  after  avpper,  in  the  sMDe 
manner  as  in  the  vacations. 

''The  time  between  the  learning  vacations 
and  terms  is  called  the  mean  vacation  $  during 
which  time,  every  day  after  dinner,  cases  are 
argued  as  at  other  times;  and  after  supper 
mootes  are  brought  in,  and  pleaded  by  the 
inner  barristers,  in  presence  of  the  ntter  bar- 
risters,  which  sit  there  in  the  room  of  the 
benchers,  and  argue  by  them  as  the  benchers 
do  in  term  time  and  learning  vacations. 

"  During  the  time  of  reading,  which  hereto- 
fore continued  three  weeks  and  three  days,  Uie 
reader  keeps  a  constant  and  splended  table ; 
feasting  the  nobility,  judges,  bishops,  principal 
officers  of  state,  the  chief  gentry,  and  some- 
times the  king  himself ;  insomuch  that  it  hath 
cost  a  reader  above  1000/. 

"  Afterwards  he  that  hath  been  reader  wears 
a  long  robe,  differing  from  other  barristers, 
and  is  then  in  a  capacity  to  be  made  a  serjeant 
at  law. 

"  Now  all  these  Inns  of  Court  and  Chan- 
cery are  not  far  distant  from  one  another,  and 
do  make  the  most  famous  profession  of  the 
law  that  is  in  the  world  :  there  being  so  miny 
eminent  persons  of  such  sound  judgment  in  the 
knowledge  of  the  law,  and  a  considerable  num- 
ber of  them  the  sons  of  gentlemen  ftud  persons 
of  quality." 


THE  EDITORS  LETTER  BOX. 


We  do  not  consider  it  to  be  properly  witbia 
our  province  to  give  opinions  upon  cases 
such  as  "  A  Lawyer's  Clerk  "  has  stated.  We 
recommend  him  to  applv  to  a  Common  Law 
Barrister  or  Special  Pleader. 

We  shall  take  care  to  include  the  names  of 
the  Perpetual  Commissioners  under  the  Fines 
and  Becoverv  Act,  which  have  been  sent  us 
for  the  Legal  Almanac,  Any  further  informa- 
tion should  be  forwarded  soon. 

The  letter  of  G.  M.,  on  the  debto  of  Mar- 
ried Women,  will  appear  next  week. 

In  the  first  Number  of  our  next  Volume, 
commencing  in  November,  we  shall  probably 
make  an  alteration  regarding  the  jfdvertitt' 
menti,  which  we  trust  will  be  approved  both  by 
Advertisers  and  Readers. 
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■         '*  Quod  maflris  ftd  NOt 
Pertinet,  et  aescire  malnm  est,  agiUmut. 


HORAT. 


HINTS  FOR  ADDRESSING  JURIES 
AND  OTHERS. 


Lawtbbs,  of  all  kinds  and  classes,  are,  or 
are  expected  to  be,  talkers — learned  in  the 
art  of  addressing  all  bodies  of  men,  but 
especially  juries,  a  bench  of  magistrates,  a 
single  judge,  &c.  I  need  therefore  make 
no  apology  for  throwing  a  few  hints  toge- 
ther on  this  subject. 

Many  have  contended  that  the  great 
end  of  the  orator  should  be  to  carry  his 
point,  whatever  that  may  be,  and  that  he 
who  can  do  this  the  most  easily  and  suc- 
cessfully has  achieved  the  triumph  of  his 
art.  I  think  this  true  as  respects  all 
branches  of  oratory— although  this  has  been 
denied ;  but  assuredly,  so  far  as  the  lawyer 
is  concerned,  it  may  be  taken  to  be  the 
only  true  rule.  The  lawyer  must  render 
the  cause  of  his  client  successful — he  must 
carry  the  verdict  or  decision  in  his  favour, 
or  his  talents  or  eloquence  avail  nothing. 
However  pleasing  or  varied  his  accomplish- 
ments as  a  speaker  may  be — however  much 
he  may  delight  his  audience— however  much 
admiration  he  may  gain  for  himself,  if  he 
does  not  carry  Ms  point,  he  loses  every- 
thing. It  is  to  this  end,  as  a  wise  and 
honest  man,  that  all  his  efforts  must  be 
directed.  He  must  learn  to  sink  all 
thoughts  of  self;  he  must  teach  himself  to 
be  quite  careless  of  what  is  thought  about 
his  manner  or  his  matter:  his  business  is 
not  to  win  admiration,  to  lay  down  great 
principles,  or  establish  grand  truths,  but 
simply  to  deal  with  the  matter  in  hand> 
and  convince  the  particular  tribunal  he 
addresses  of  the  justice  of  his  case.  This 
is  the  rock  on  which  many  clever  men  < 
split,  and  completely  fail.     They  are  ora-  | 
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tors  by  rule,  they  are  thinking  of  them« 
selves,  and  not  of  the  audience ;  how  they 
may  win  general  admiration,  how  they 
may  astonish,  how- they  may  delight, — not 
how  they  satisfy  and  convince  the  men  or 
man  whom  they  address,  and  thus  gain  the 
cause  for  their  client.  They  may  thus  gain 
great  applause,  be  thought  extremely  clever, 
ice.  but  they  will  soon  find  that  they  have 
grasped  the  shadow,  and  allowed  their  op- 
ponent to  run  away  with  the  substance.  It 
is  not  the  clever  man  that  is  employed,  but 
the  man  who  can  do  the  work.  The  client 
must  be  satisfied.  If  his  advocate  does  not 
succeed,  it  matters  very  little  to  him  how 
his  failure  is  gilded  over.  It  is  therefore 
the  interest,  us  well  as  the  duty  of  the 
lawyer,  to  learn— not  the  art  of  speaking, 
but  the  way  to  win  the  cause;  and  this 
should  be  the  end  of  all  his  exertions. 

The  great  rule  then  that  I  would  lay 
down  for  him  is,  that  he  should  be  per- 
fectly natural.  He  should  quite  forget  that 
he  is  going  to  make  a  speech.  He  should 
divest  himself  of  all  affectation,  all  intona- 
tion of  voice,  all  mannerism  and  mouthing. 
It  is  his  business  to  gain  credit;  to  have 
what  he  says,  not  only  attended  to,  but 
believed.  He  should  not  wish  to  be  thought 
a  great  orator,  but  simply  to  be  narrating 
the  real  state  of  the  case,  and  arguing  upon 
it.  Would  a  witness  be  endured  if  he 
were  to  venture  into  declamation  in  giving 
his  evidence?  The  advocate  should  en- 
deavour to  convey  the  impression  of  being 
one  better  acquainted  with  the  facts  of  the 
case  than  the  jury,  and  speaking  out  of  the 
fiilne&a  of  hi&  knowledge,  llie  moment 
the  advocate  appears  in  his  own  character, 
he  is  distrusted.  His  great  art  should  be 
to  conceal  his  real  character.  This,  of 
course,  he  cannot  do  completely,  but  no- 
thing so  effectually  sets  the  jury  on  their 
2F 
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guard  86  any  unnatural  manner  or  ora- 
tcMical  display.  Let  the  manner  therefore 
be  as  natural  as  possible. 

This  general  principle  being  conceded, 
the  speaker  should  consider  whom  he  ad- 
dresses*  and  endeavour  to  suit  himself  to 
them  in  particular;  and  this  is  one  great 
difficulty  which  the  lawyer  has  to  encoun- 
ter. He  has  not  an  unvarying  audience,  but 
must  suit  his  arguments,  and  even  his  words, 
to  the  divers  persons  whom  he  addresses. 
His  guides  here  must  be  his  own  good 
sense  and  knowledge  of  human  nature. 
Yet  he  will  soon  learn  something.  He 
looks  upon  the  faces  of  those  whom  he 
addresses :  he  is  to  win  their  approval,  to 
soften  them,  to  gain  them  over.  He  must 
first  be  sure  he  is  attended  to,  and  at  any 
rate  understood.  In  addressing  a  jury  box 
in  particular^  he  has  great  difficulties  in 
this  way.  Some  of  the  jury  will  under- 
stand more  readily  than  others,  but  he 
must  be  understood  by  all.  He  must  there- 
fore tire  some  of  them  by  repeating  over 
and  over  again  the  same  facts  or  argu- 
ments until  all  understand.  It  is  better 
however  to  be  tiresome  than  unintelligible. 
He  should  therefore  be  sure  that  all  com- 
prehend the  drift  of  his  argument;  the 
great  points  of  his  case.  He  must  take 
the  greatest  pains  not  to  be  in  a  hurry,  or 
to  leave  any  one  of  the  jury  dissatisfied. 
The  slow  man,  when  once  convinced,  is 
often  the  surest.  If  the  idea  is  once  ham- 
mered into  him,  he  will  hold  it  fast,  and 
perhaps  carry  the  day.  A  man  quick  of 
perception  catches  it  more  readily,  but  is 
not  so  tenacious.  The  speaker  must  not 
mind,  therefore,  a  little  weariness  on  a  part 
of  the  jury— he  must  not  be  frightened  if 
several  of  them  begin  to  yavm ;  as  long  as 
he  finds  that  one  or  two  have  evidently  not 
fully  understood  his  meaning,  he  should  go 
on  until  they  do.  He  may  indeed  vary  his 
language,— he  may  present  the  point  in  a 
different  way ;  but  if  it  is  important  to  his 
case,  let  him  drive  the  naU  well  home. 

It  often  happens,  however,  that  a  par- 
ticular argument  is  evidently  distasteful  to 
the  persons  addressed >  and  this  more  fre- 
quently happens  when  the  tribunal  is  com- 
posed of  a  very  limited  number.  When 
this  is  the  case  it  should  never  be  pressed. 
The  speaker  should  abandon  it  at  once.  If 
insisted  on,  it  may  invalidate  all  his  other 
arguments.  If  a  judge  once  upsets  one  of 
your  points  and  you  oppose  him,  he  will  be 
tempted  to  try  and  upset  them  all ;  whereas 
if  yon  abandon  it,  apparently  leaning  to  his 
superior  acuteness,  you  often  please  him. 


and  strengthen  the  other  points  of  your 
argument  by  your  seeming  candour. 

In  addressing  any  body,  also,  reason- 
able prejudices  must  be  considered,  and 
dealt  tenderly  with.  I  do  not  say  they 
should  be  flattered ;  but  you  may  often,  by 
proper  management,  enlist  them  on  your 
side.  If  you  run  counter  to  them  you  -will 
assuredly  lose  your  cause.  It  is  worth 
while  considering,  therefore,  whether  from 
local  causes  or  otherwise  anything  is  to  be 
gained  or  lost  in  this  way. 

The  youthful  orator  has  to  steer  between 
two  great  evils.  He  will  at  first  be  either 
too  concise,  or  he  will  amplify  too  much, 
and  become  tedious.  Nothing  but  practice 
can  teach  him  the  happy  medium.  Of  the 
two  I  think  too  much  conciseness  is  the 
greater  fault,  as  it  often  leaves  the  hearer 
dissatisfied  and  unconvinced.  It  may  be 
laid  down  as  a  rule,  that  at  any  rate  the 
closing  sentences  cannot  be  too  full.  They 
should  generally  reiterate  the  great  points 
of  the  argument,  or  rapidly  review  the  prin- 
cipal facts  of  the  case.  Never  be  in  a  hurry 
to  end,  and  never  end  in  a  hurry.  Never 
close  abruptly,  and  always  leave  o£F  as  if 
much  remained  behind  to  say.  A  bad  be- 
ginning is  much  better  than  a  slovenly  or 
hasty  close.  A  disagreeable  impression  is 
left  in  the  mind  by  the  one.  whereas  the 
other  may  be  entirely  smoothed  aw&y. 
The  great  art  of  the  orator  is  to  get  his 
hearers  to  think  with  him,  and  carry  on  his 
arguments  in  their  own  minds.  He  need 
not  try  to  exhaust  his  subject.  If  he  can 
only  carry  his  hearers  with  him,  they  will 
supply  his  deficiencies,  and  identify  them- 
selves with  him. 

I  shall  mention  some  other  points  in 
another  article.  B. 


THE  PROPERTY  LAWYER. 


REVOCATION  OF  WILL. 

In  the  case  of  Parsons  v.  Freeman,  3  Atk. 
741,  Lord  Hardwicke  laid  it  down  that 
wherever  a  will  has  been  made,  and  the 
estate  is  modified  in  a  manner  different 
from  that  in  which  it  stood  at  the  time  of 
making  the  will,  there  is  a  revocation.  A 
question  has  been  recently  raised  whether, 
under  this  rule,  if  a  will  were  made  and  the 
devisor  took  a  conveyance  of  the  estate 
devised  to  himself  and  his  heirs,  to  the 
usual  uses  to  bar  dower,  this  would  be  a 
revocation.  In  Rawlins  v.  Burgis,  2  Ves. 
&  B.  382,  and  IVard  v.  Moore,  4  Mad.  368, 
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it  was  held  that  such  a  conveyance  did 
revoke  the  will ;  but  these  cases  have  been 
impugned  by  Sir  Edward  Sugden,  in  his 
Treatise  on  Vendors,  vol  1,  179,  9th  ed., 
and  in  his  Powers,  vol.  2,  p.  6,  6th  ed. 

The  point  has  recently  come  before  the 
present  Master  of  the  Roils,  on  a  question 
between  vendor  and  purchaser,  who  held 
that  the  devise  was  revoked  by  the  sub- 
sequent conveyance.  Buliin  v.  Fletcher, 
}  Keen.  369.  From  this  decision  there 
was  an  appeal  to  Lord  Chancellor  Cot  ten- 
ham,  and  it  was  affirmed  by  his  Lordship. 

"  Taking  this  case  as  between  the  ven- 
dor and  purchaser,"  said  his  Lordship> 
"  I  have  considered  whether  the  authorities 
so  dearly  establish  that  the  revocation  did 
not  take  place,  that  I  could  compel  the  pur- 
chaser to  take  the  title.  It  is  said  that  the 
will  is  not  revoked,  because  the  contract  is 
that  the  estate  shall  be  conveyed  to  the 
testator,  his  heirs,  appointees^  or  assigns^ 
and  that  therefore  he  has  reserved  to  him- 
self a  power  of  directing  the  mode  in  which 
the  conveyance  shall  be  made.  But  that 
every  purchaser  has,  for  he  acquires  the 
dominion  over  the  estate  by  virtue  of  the 
contract ;  and  the  real  question  is,  whether, 
as  the  authorities  stand,  the  purchaser,  by 
taking  the  conveyance  in  the  manner  which 
I  have  already  stated,  has  or  has  not  availed 
himself  of  that  conveyance  for  the  purpose 
of  doing  somewhat  beyond  the  merely  taking 
a  conveyance  of  the  legal  estate  in  the  pro- 
perty in  which  the  contract  had  already 
given  him  the  equitable  interest.  [His 
Lordship  then  went  through  the  authorities, 
and  continued.]  All  these  authorities  con- 
cur in  shewing  that  the  conveyance  which 
was  made  in  this  case  operated  as  a  revoca- 
tion. It  is  unnecessary  for  me  to  go  fur- 
ther. It  is  sufficient  for  me  to  say,  that  in 
the  present  state  of  the  law  it  is  impossible 
that  I  can  compel  the  purchaser  to  take  the 
title.  I  am  of  opinion  that  the  Master  of 
the  Rolls  was  right  in  his  decision,  and 
that  the  appeal  is  against  all  authority.  I 
cannot  say  I  see  anything  like  a  doubt 
upon  the  authorities,  and  therefore  the 
appeal  must  be  dismissed,  with  costs." — 
Buliin  V.  Fletcher,  2  Myl.  &  C.  432. 

Thus  stands  the  law  at  present ;  but  the 
rule  will  be  different  when  the  new  Wills 
Act  (I  Vict.  c.  26)  comes  into  operation : 
by  the  23d  section  of  which  it  is  provided 
"  that  no  conveyance  or  other  act  made  or 
done  subsequently  to  the  execution  of  a 
will  of  or  relating  to  any  real  or  personal 
estate  therein  comprised,  except  an  act  by 
which  such  will  shall  be  revoked  as  afore- 


said, shall  prevent  the  operation  of  the  will 
with  respect  to  such  estate,  or  interest  in 
such  real  or  personal  estate,  as  the  testator 
shall  have  power  to  dispose  of  by  will  at  the 
time  of  his  death ;"  and  by  s.  19,  it  is  also 
enacted  *'  that  no  will  shdl  be  revoked  by 
any  presumption  of  an  intention  on  the 
ground  of  an  alteration  in  circumstances." 
See  the  act,  ante,  p.  204,  and  Stewart's 
edition,  pp.  21,  22. 


CHANGES  IN  THE  LAW  IN  THE 
LAST  SESSION  OF  PARLIAMENT, 
1837. 


No.  XXV. 

POOR  LAW  C0NV£TANCB8. 
1  Vict.  C.  60. 

This  Act  passed  on  the  loth  July,  and  is 
intituled, ''  An  Act  to  facilitate  the  Conveyance 
of  Lands  and  Buildings  for  the  Purposes  of 
Two  Acts  passed  respectively  in  the  Fifth  and 
Sixth  Years  of  His  late  Majesty  King  William 
the  Fourth."  It  recites  the  4  &  5  W.  4,  c. 
76,  intituled  **  An  Act  for  the  Amendment 
and  better  Administration  of  the  Laws  relating 
to  the  Poor  in  England  and  Wales :  and  5  & 
6  W.  4,  c.  69,  intituled  "  An  Act  to  facilitate 
the  Conveyance  of  Workhouses  and  other 
Property  of  Parishes  and  of  Incorporations  or 
Unions  of  Parishes  in  England  and  Wales :" 
and  that  doubts  are  entertained  as  to  whether 
the  herein  recited  acts  respectively  apply  to 
lands  or  baildings  or  other  hereditaments  of 
copyhold  or  customary  tenure;  and  it  is  ex- 
pedient that  such  doubts  should  be  removed, 
and  that  the  provisions  of  the  said  acts  should 
be  extended  in  some  respects :  it  is  therefore 
enacted  and  declared  as  follows : 

Provisions  of  recited  Act  to  extend  to  Copy- 
hold Lands,  ^•c. — ^That  the  provisions  of  the 
said  herein  recited  acts  applv  to  and  comprise 
lands  and  buildings  andf  other  hereditaments 
of  copyhold  or  customary  tenure,  as  well  as 
lands,  buildings,  and  other  hereditaments  of 
freehold  tenure,  (s.  1.) 

Pfovhion/or  Enfranchisement  of  Copyholds. 
—That  whenever  any  contract  shall  be  entered 
into  for  the  purposes  of  the  said  recited  acts 
or  either  of  them,  or  of  this  act,  respecting 
any  lands,  buildings,  or  other  hereditaments 
of  copyhold  or  customary  tenure,  it  shall  be 
lawful  for  the  Poor  Law  Commissioners  to 
direct  that  the  difference  in  value  of  such 
lands  or  buildings  or  other  hereditaments,  as 
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of  copyhoM  or  customary  tenure,  and  the 
freehold  or  fee  simple  thereof,  including 
therein  the  value  of  any  fine,  heriot,  or  custo- 
mary due,  payment,  or  rent,  or  any  service 
capHhle  of  being  valued,  in  respect  of  such 
land  or  building  or  other  hercdititments  shall 
be  ascertained  by  such  means  us  they  shall 
think  fit;  and  that  such  didference  in  value 
when  so  ascertained  shall  be  paid  to  or  invested 
for  the  use  and  benefit  of  the  lord  of  the  ma- 
nor of  which  such  lands  or  building's  or  other 
hereditaments  shall  be  parcel,  or  such  other 
person  as  would  be  entitled  to  the  fines  pay- 
able upon  death  or  alienation  of  the  same,  or 
to  such  heriot,  dues,  payment,  rent,  or  service 
respectively ;  and  upon  and  from  the  making 
of  such  poyment  or  investment  such  lands  or 
buildings  or  other  hereditaments  shall  thence- 
forth  be  deemed  enfranchised  and  for  ever 
dischirged  from  every  fine,  customary  or 
copyhold  heriot,  due,  payment,  rent,  suit,  or 
service;  and  such  land's  and  buildings  and 
other  hereditaments  shall  thenceforth  be  and 
remain  of  the  tenure  of  free  and  common  so- 
cage :  provided  always,  that  if  any  such  lord 
of  the  manor  or  other  person  be  under  any 
legal  disability,  the  powers  of  the  said  recited 
acts,  and  of  every  other  act  for  building, 
hiring,  or  purchasing  workhouses,  or  for  ac- 
quiring lands  for  workhouse  purposes,  enabling 
persons  under  disaliility  to  convey  or  other- 
wise  dispose  of  and  deal  with  property,  shall 
apply  to  such  lord  of  the  manor  or  other  per- 
son as  amply  and  fully  as  if  the  case  had  been 
expressly  provided  for  in  such  acts  or  any  of 
them :  Provided  also,  that  if  such  lord  of  the 
m»nor  or  other  person  be  dissatisfied  with  such 
valuation,  and  shall  within  seven  days  after  a 
tender  made  to  him  of  the  amount  thereof,  or 
after  notice  left  at  his  last  known  place  of  re- 
sidence, or  with  his  known  agent,  of  such 
amount  being  readv  to  be  paid  to  him  or  in- 
vested as  aforesaid,  send  notice  by  the  post 
t«  the  Poor  Law  Commissioners  of  such  dis- 
satisfaction, it  shall  be  lawful  for  the  Poor 
Law  Commissioners  to  direct  a  further  valua- 
tion to  be  made,  at  or  within  such  period  as 
they  may  sec  fit,  by  two  valuers,  one  to  be 
named  by  the  Poor  Law  Commissioners,  and 
the  other  by  such  lord  of  the  manor  or  other 
person,  which  two  persons  so  named  shall 
previous  to  their  entering  on  their  valuation 
name  a  third  valuer  to  be  referred  to  in  case 
they  disagree,  and  the  award  of  such  three 
valuers^  or  any  two  of  them,  shall  be  binding 
on  all  parties ;  and  on  payment  or  investment, 
under  the  provisions  of  the  said  recited  acts  or 
any  of  them,  or  of  this  act,  of  the  amount  of 
such  last-mentioned  valuation,  such  lands  or 
buildings  and  other  hereditaments  shall  thence, 
forth  be  deemed  enfranchised  and  discharged 
in  manner  aforesaid,  and  be  and  remain  of  the 
tenure  of  free  and  common  socage  :  Provided 
always,  that  it  shall  be  lawful  for  any  overseers, 
guardians,  lord  of  the  manor,  or  other  person 
to  complete  any  voluntary  agreement  for  the 
purchase  and  enfranchisement  of  any  copyhold 
or  ustomary  lands,  buildings,  or  other  here- 
ditaments, under  the  direction  and  with  the 


approbation  of  the  Poor  Law  Commissioners, 
in  like  manner  as  if  such  agreement  had  been 
originally  made  under  this  act,  any  thfng  in 
the  said  acts  or  either  of  them,  or  in  thia  5C€, 
to  the  contrary  notwithstanding ;  and  in  every 
such  case,  if  any  lord  of  the  manor  or  other 
person  be  under  legal  disability,  the  pofwer  of 
the  said  recited  acts  and  of  any  other  act  for 
building,  hiring,  or  purchasing  workhouses, 
or  for  acquiring  lands  for  workhouse  purposes, 
enabling  persons  to  convey  or  othenvise  dis- 
pose of  or  deal  with  properly  shall  apply  to 
such  lord  of  the  manor  or  other  person  as 
amply  and  fully  as  if  the  case  had  lieen  ex- 
pressly provided  for  in  such  acts  or  any  of 
them.  (s.  2.) 

Stetrard  of  Manor  to  enter  Certificate  on 
Rolls  of  the  Manor,  and  to  furnith  n  parch- 
ment c'ipy  thereof  to  the  Poor  Law  Commh- 
sionerM, — That  when  and  so  soon  as  any  such 
enfranchisement  as  aforesaid  shall  have  been 
made,  it  shall  be  lawful  for  the  steward  of  the 
manor  whereof  the  same  lands  or  buildings 
were  parcel,  and  he  is  hereby  required,  on  re- 
ceipt of  a  certificate  of  such  valuation  being 
made  and  enfranchisement  efiected,  under  the 
hands  and  seal  of  the  Poor  Law  Commissi- 
oners, to  enter  such  certificate  on  the  rolls  or 
books  of  the  said  manor,  and  to  furnish  a 
copy  of  such  entry,  written  on  parchment,  to 
the  Poor  Law  Commissioners,  or  to  such 
person  or  persons  as  they  may  direct,  and 
to  certify  the  same  to  be  a  true  extract  under 
his  hand ;  and  such  certificate  or  a  copy  there- 
of under  the  seal  of  the  Poor  Law  Commis- 
sioners shall  thenceforth  be  evidence  of  such 
enfranchisement,    (s.  3.) 

Mode  if  Convejfance. — That  all  Conveyances 
or  instruments  by  way  of  sale  or  exchange,  or 
assignment  or  security  or  transfer,  to  be  made 
under  the  authority  of  the  said  recited  acts  or 
cither  of  them,  or  of  this  act,  may  be  made  in 
such  form  as  the  Poor  Law  Commissioners 
shall  by  any  order  or  orders  signed  by  them 
and  sealed  with  their  common  seal  direct  or 
approve  of,  or  as  near  thereto  as  the  number 
of  parties,  the  nature  of  the  interests,  and  the 
circumstances  of  each  case  will  admit,  and 
shall  be  valid  and  effectual  in  the  law,  without 
livery  of  seisin  being  made,  or  any  bargain  and 
sale  to  vest  possession  being  executed,  and 
without  being  enrolled,  (s.  4.) 


No.  XXVL 

MUNICIPAL  CORPORATIONS. 

1  Vict.  c.  78. 
This  act  passed  on  the  17th  July,  and  came 
into  immediate  operation.    It  ia  intituled  "An 
act  to  amend  an  act  for  the  regulation  of  Mu- 
nicipal Corporations  in  £nglaad  and  Wales.'* 

It  recites  the  5  &  6  \V.  4,  c.  7S,  providing, 
among  other  things,  for  the  election  of  certain, 
ofiicers  in  manner  and  form  therein  declared, 
that  such  elections  have  not  in  all  cases  been 


Digitized  by 


Google 


Changes  in  the  Tmw, 


445 


duly  made  according  to  the  provisions  of  the 
said  act ;  and  that  doubts  are  entertained  by 
and  before  whom  the  meetings  for  such  elec- 
tions can  now  be  convened  and  holden  for  the 
purpose  of  supplying  such  deficiencies :  and 
that  the  elections  of  corporate  officers  and 
others  are  liable  to  be  questioned  by  reason 
of  any  defect  that  may  be  in  the  title  of  the 
presiding  officer  before  whom  the  election  may 
have  been  had,  notwithstanding  that  the  elec- 
tion may  have  been  otherwise  good  in  all  res- 
pecto  : 
It  is  therefore  enacted  as  follows  : 

Elections  not  to  be  questioned /or  title  of  pre- 
siding' officers ;  provided  that  the  person  shall 
have  taken  upon  himself  the  office ;  proviso. — 
That  no  election  of  any  person  into  any  cor- 
porate office  which  shall  take  place  after  the  pas- 
mg  of  this  act  shall  be  lialile  to  be  que^jtioned  by 
reason  of  any  defect  in  the  title  or  want  of  title 
of  the  person  before  whom  such  election  may 
have  been  had,  provided  that  the  person  before 
whom  such  election  shall  be  had  shall  be  then 
in  the  actual  possession  of  or  acting  in  the 
office  giving  the  right  to  preside  at  such  elec- 
tion ;  and,  subject  and  without  prejudice  to 
the  provisions  for  diicuntinuing  proceedings 
herem-after  contained,  all  elections  into  any 
corporate  office  since  the  twenty-fifth  day  of 
December  in  the  year  one  thousand  eight  hun- 
dred and  thirty-five,  in  any  borough  nameti  in 
either  of  the  schedules  (A.)  and  (B.)  annexed 
to  the  said  act  for  regulating  corporations, 
and  all  acts  duly  done  in  right  of  their  office 
since  the  said  twenty-fifth  day  of  December 
by  the  persons  chosen  at  any  siich  election, 
and  all  acts  duly  done  by  any  person  with 
reference  to  any  such  election,  shall  be  good 
to  all  intents  and  purposes,  notwithstandinj; 
any  defect  in  the  title  or  want  of  title  in  the 
person  so  presiding  arising  from  the  provisions 
of  the  saia  act  or  of  any  former  charter  or 
any  local  custom  not  having  been  duly  com- 
plied with,  and  notwithstanding  that  there  may 
not  have  been  at  the  time  of  the  passing  of  the 
said  act  any  such  body  corporate  as  is  named 
in  the  schedule  (A.)  or  (B.)  of  the  said  act  in 
conjunction  with  the  name  of  the  borough  in 
which  such  election  may  have  been  had,  or 
any  such  officer  as  is  charged  bv  the  said  act 
with  the  execution  of  such  duties ;  provided 
that  the  person  or  persons  before  whom  or  by 
whose  authority  any  such  election  may  have 
been  had,  or  by  whom  any  summons  shall  have 
been  issued,  or  list  made  out  or  received,  or 
other  act  done  for  holding  or  with  reference  to 
any  such  election,  shall  have  bund  fide  \9^ieIi 
upon  himself  the  duties  of  the  o:lice  giving 
right  to  preside  at  such  eleciioo,  or  issue  such 
summons,  or  make  out  or  receive  such  list,  or 
do  such  act  as  aforesaid  :  Provided  neverthe- 
less, that  nothing  herein- before  contained  shall 
prevent  any  such  election  or  act  done  by  any 
person  from  being  questioned  and  set  aside  by 


reason  of  any  fraud  or  any  irregularity  or  de- 
fect other  than  is  hereinbefore  specified: 
Provided  also,  that  nothing  in  this  act  con- 
tained shall  extend  to  invalidate  any  payment 
bond  fide  made,  or  to  invalidate  or  render  valid 
anv  notice  to  quit  given  before  the  passing  of 
this  act,  or  render  liable  to  any  penalty  or 
punishment  any  person  who  would  not  have 
been  liable  to  such  penalty  or  punishment  in 
case  this  act  had  not  been  made.  (s.  1.) 

All  Electihns  duly  made  since  25lh  December 
goftd,  though  the  whole  number  of  Aldermen 
not  elected.  Nothing  herein  to  affect  any  per. 
son  in  actions  to  try  the  risrhc  to  office  0/ profit. 
That  all  elections  duly  made  or  other  acts  duly 
done  since  the  said  twenty-fifth  day  of  Decem- 
ber at  any  meeting  of  the  council  or  councillors 
of  any  borough  named  in  either  of  the  schedules 
of  the  act  by  a  majority  of  the  members  of  the 
council  or  councillors  present  at  such  meeting, 
the  whole  number  present  not  being  less  than 
one  third  part  of  the  number  of  the  whole 
council,  shall  be  good  notwithstanding  that  the 
whole  or  due  number  of  aldermen  may  not 
have  been  then  elected  :  Provided  always,  that 
nothing  in  this  act  contained  shall  extend  to 
affect  the  right  of  any  person  to  prove  the 
validity  or  invalidity  of  any  election  or  act  had 
or  done  before  the  passing  of  this  act,  and 
hereby  made  good  or  valid,  in  any  action  al- 
ready' brought  or  hereafter  to  be  brought  to 
try  the  right  to  any  office  of  profit,  or  to  re- 
cover the  profits  or  receipts  thereof;  and 
every  such  action  in  which  it  may  ite  material 
to  either  party  to  prove  the  validity  or  in- 
validity of  any  such  election  or  act  shall  be 
tried  and  decided  to  all  intents  and  purpose's 
as  if  this  act  bad  not  passed ;  provided,  tiiat 
such  action  shall  be  brought  within  twelve 
calendar  months  after  the  passing  of  this  act. 
(s.  2.) 

Elections  before  the  Election  of  Assessors  to 
be  r'//iV.— That  all  elections  had  before  the 
passing  of  this  act,  or  to  be  had  under  this  act, 
in  any  borough  named  in  either  of  the  said 
schednles,  at  any  time  before  the  election  of 
assessors  for  such  borough,  shall  be  as  good  as 
if  had  before  the  mavor  and  assessors  jointly, 
(s.  a.) 

5  (^  6  ^.  4,  r.  76,  *.  43,  in  part  repealed. 
Ttru  Revising  Afsessors  to  be  chosen  in  lihe 
manner  as  Auditors  ore. — And  reciting  that  by 
the  said  act  it  is  provided,  that  in  every  case  in 
which  there  shall  be  a  division  into  wards  of  any 
borough,  the  assessors  who  shall  hold  the  Court 
for  revising  the  burgess  lists  with  the  mayor 
shall  be  the  assessors  of  the  mayor*s  ward; 
and  it  may  be,  in  case  the  mayor  be  choiteii 
from  among  ihe  aldermeu,  that  there  is  no 
mayor's  wani  in  such  borough  j  it  is  enacted 
that  so  much  of  the  said  act  as  provides  that 
the  assessors  who  shall  hold  the  court  for 
revising  the  burgess  lists  with  the  mayor  shall 
be  the  assessors  of  the  mayor's  ward,  is  hereby 
repealed  ;  and  in  every  borough  divided  into 
wards  two  assessors  shall  be  cho«en  ou  the 
twenty-first  day  after  the  passing  of  this  act, 
and  in  every  subsequent  year  on  the  first  day 
of  March,  or  on  the  following  day  if  that  day 
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h%  on  a  Sunday,  to  hold  the  court  for  reviainfr 
the  burgess  lists  with  the  mayor,  in  manner  as 
is  provioed  in  the  said  act  concerning  the  elec- 
tion of  two  auditors  of  such  boroui^h ;  and  no 
burgess  list  which  shall  have  been  revised  be- 
fore the  passing  of  this  act  by  the  mayor  alone, 
or  by  the  mayor  assisted  by  any  other  person 
or  persons  shall  be  taken  to  have  been  ill  re- 
Tised  by  reason  of  the  mayor  not  having  been 
assisted  by  the  assessors  of  the  mayor's  ward, 
but  every  such  revised  list,  if  othenvise  revised 
according  to  the  provisions  of  the  said  act, 
shall  be  good,  and  the  fair  and  true  copy  there- 
of, made  according  to  the  provisions  of  the 
said  act,  shall  be  the  burgess  roll  for  the  pre- 
aent  year  in  that  borough,  (s.  4.) 

Burgess  Bali  not  to  be  questioned  /or  the 
Title  of  the  Mayor  or  Assessors, — That  after 
the  passing  of  this  act  no  burgess  roll  shall  be 
liable  to  be  questioned  by  reason  of  any  defect 
of  title  or  want  of  title  of  the  mayor  or  asses- 
sors by  whom  the  same  shall  have  been  revised, 
or  any  or  cither  of  them,  provided  that  he  or 
they  shall  have  been  in  the  actual  possession 
anci  exercise  of  the  office  of  mayor  or  assessor, 
as  the  case  mav  be.  (s.  5.) 

Burgess  Ruii  to  be  in  force  until  Revision  of 
new  Burgess  Roll. — ^That  in  every  borough  in 
which  by  reason  of  any  neglect  or  informality 
a  new  burgess  roll  of  the  said  borough  shall 
not  have  been  duly  made  in  any  year  within 
the  time  directed  by  the  said  act,  the  burgess 
roll  which  was  in  force  before  the  time  ap- 
pointed for  the  revision  shall  continue  in  force 
until  such  new  burgess  roll  shall  have  been 
duly  made.  (s.  6.) 

Corporations  not  dissolved  by  Neglect  to 
make  new  Burgess  Roll. — That  no  body  corpo- 
rate named  in  the  schedules  of  the  said  act  for 
regulating  corporations,  in  which  no  new  bur- 

{[ess  roll  was  made  in  the  month  of  October 
ast,  shall  therefore  be  taken  to  have  been  dis- 
solved, but  every  such  body  corporate  shall 
have  and  continue  to  have  perpetual  succession, 
and  all  the  rights,  powers,  privileges,  and  lia- 
bilities which  it  would  have  bad  if  the  new 
burgess  roll  had  been  duly  made ;  and  in  any 
case  in  which  no  councillors  shall  have  been 
elected  on  the  first  day  of  last  November  to 
supply  the  place  of  those  who  were  then  to  go 
out  of  office  according  to  the  provisions  of  the 
said  act,  the  councillors  who  were  to  continue 
in  office  shall  so  continue  in  like  manner  and 
for  the  same  time  as  if  such  new  election  had 
been  duly  made.  (s.  JO 

As  to  reckoning  a  former  Person's  Rating 
and  Ocatpancy  as  Part  of  a  subsequent  Occu^ 
pier^s, — ^That  in  every  case  in  which,  under 
the  provisions  of  the  said  act  for  regulating 
corporal  ions,  any  person  shall  be  entitled  to 
reckon  the  rating  and  occupancy  of  any  house, 
warehouse,  counting-house,  or  shop  in  any 
borough  by  any  other  person  as  part  of  his  own 
rating  and  occupancy,  it  shall  not  be  neces- 
sary, in  support  of  the  title  of  such  person  to 
be  enrolled  on  the  burgess  roll,  to  prove  that 
he  was  an  inhabitant  householder  within  the 
said  borough,  or  within  seven  miles  of  the  said 
borough,  or  that  he  was  an  Qccupant  or  rated 


within  the  same,  before  the  title  to  nieb  1 

or  other  property  as  aforesaid  shall  have  de* 

volved  upon  him.  (s.  8.) 

Ratintr  in  Name  of  former  Oecvpier  emfi^ 
dent, — ^hat  the  rating  in  the  name  of  Uie 
person  previously  occupying  shall  be  consider- 
ed a  sufficient  rating  of  the  person  so  entitled 
until  a  new  rate  shall  be  made  subsequent  to 
such  devolution  of  title  as  aforesaid,  (s.  9.) 

Provision  fur  certain  Cases  in  which  there 
has  been  Equality  of  Fotes. — ^That  in  cverr 
borough  named  in  the  said  schedules  ia  whlcb 
or  in  any  ward  or  wards  of  which  it  is  doubiftii 
who  should  have  gone  out  of  the  council  in  the 
month  of  November  last,  by  reason  of  the  same 
number  of  votes  having  been  given  for  two  or 
more  persons,  and  by  reason  of  the  coqbciI 
not  having  determined  who  should  then  go  out 
of  office  according  to  the  provisions  of  the  said 
act  for  regulating  corporations,  all  the  cooacil* 
lors  in  such  borough  or  ward  respecting  whose 
continuance  in  office  any  such  doubt  shall  aiise 
shall  continue  in  office  for  the  same  time  as  if 
they  had  been  elected  on  the  said  first  day  of 
November  now  last  past ;  and  the  council  shall 
determine  which  of  them  shall  go  out  of  office 
on  the  first  day  of  November  now  next  ensu- 
ing; and  if  the  doubt  shall  extend  to  tiiose 
who  should  have  gone  out  of  office  on  the  ^st 
day  of  November  now  next  ensuing,  the  «•««- 
cil  shall  also  determine  which  of  them  shall  go 
out  of  office  on  the  first  of  November  itt  the 
year  one  thousand  eight  hundred  and  thirty- 
eight,  (s.  10.) 

Repeal  of  Provisions  relating  to  ykcameies 
in  the  CouneiL     Provision  in  lien  thereof.^" 
That  so  much  of  the  said  act  for  regulating 
corporations  as  provides  that  no  new  election 
of  councillors  shall  be  made  by  reason  of  any 
extraordinary  vacancy  in  the  office  of  council- 
lor unless  the  number  of  councillors  remaininj; 
alter  such  vacancy  shall  not  exceed  two  thirds 
of  the  whole  number  of  the  council  of  the  bo- 
rough, is  hereby  repealed;    and  that  every 
election  of  a  councillor  to  supply  smy  such 
extraordinary  vacancy,  either  alone  or  together 
with  other  councillors,  which  shall  have  been 
had  on  the  first  day  of  November  last,  shall  be 
valid,  although  the  number  of  councillors  did 
then  exceed  two  thirds  of  ihe  whole  namber 
of  the  council,  and  although  such  vaeaney  may 
have  happened  more  than  ten  days  previously 
to  the  said  first  day  of  November  last,  if  io 
other  respects  such  election  shall  have  been 
duly  bad  according  to  the  provisions  for  the 
annual  election  of  councillors  contained  in  the 
said  act  for  regulating  corporations ;   and  tbe 
councillor  elected  bv  the  smallest  nnraber  o\ 
votes  at  such  election,  if  elected  with  otter 
councillors,  shall  be  the  councillor  elected  to 
supply  such  extraordinary  vacancy  as  afore- 
said ;  and  in  every  case  in  which  more  than 
one  such  extraordinary  vacancy  shall  be  so 
supplied  the  councillor  elected  by  the  smallest 
number  of  votes  shall  be  taken  to  be  elected 
in  the  room  of  him  who  would  regularly  have 
first  gone  out  of  office,  and  the  eutincillor 
elected  by  the  next  smallest  number  of  vot» 
shall  be  taken  to  be  elected  in  the  room  of 
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him  who  would  ref(ularly  have  next  ^one  out 
of  office,  and  so  with  reitpect  to  the  other. 
(8.  11.) 

Faeancisi  among  the  Counciilors  or  fTard 
Jtsenorst  how  iv  be  supplied. — ^That  in  every 
borouifh  naioed  in  the  said  act  in  which  by 
retBQO  of  any  failure  in  complying  with  the 
directions  of  the  said  act  the  full  number  of 
coonciilors  or  ward  assessors  hath  not  been 
elected  according  to  the  true  intent  and  mean- 
ing of  the  said  act»  the  burgesses  of  the  bo- 
roughy  or  of  the  several  wards  in  which  the 
vacancies  may  be  that  ought  to  be  filled  up, 
as  the  case  may  be,  shall  on  the  fourteenth  day 
after  the  passing  of  this  act  openlv  assemble 
and  elect  the  councillors  and  ward  assessors, 
to  be  elected  in  the  matter  directed  in  the  said 
act;  and  the  mayor,  or  if  there  shall  be  no 
mayor  the  councillor  assessed  to  the  poor  to 
the'  greatest  amount  in  respect  of  any  mes- 
suage, land,  tenement,  tithe,  or  other  heredi- 
tameata  of  which  he  is  occupier  and  also  owner 
within  such  borough,  shall  preside  at^  such 
election  in  the  ease  of  a  borough  not  divided 
into  wards,  and  in  the  case  of  a  borough  di- 
vided into  wards,  the  councillors  elected  in 
each  ward,  shall  separately  choose  the  coun- 
cillor who  shall  preside  at  the  election  of 
councillors  and  ward  assessors  in  that  ward,  or 
in  case  a  majority  of  them  in  any  ward  cannot 
agree,  then  the  councillor  elected  in  that  ward 
who  is  assessed  to  the  poor  to  the  greatest 
amount  in  respect  of  any  messuage,  land,  te- 
nement, tithe,  or  other  hereditaments  of  which 
he  is  occupier  and  also  owner  within  the  bo- 
rough, shall  preside  at  such  election,  and  shall 
have  in  that  behalf  all  the  powers  given  by  the 
said  act  to  the  mayor  of  the  borough  in  the 
first  election  of  councillors,  (s.  12.) 

ITobe  contmued.^yi,  ^fp 
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A  Supplement  to  Theohaldts  Practical  Trea- 
tise on  the  Poor  Laws-,  containing  an 
Expository  and  Critical  Statement  of  all 
the  Poor  Law  Cases  reported  since  that 
Publication ;  together  with  the  Poor  Law 
iftatntes,  7  W.  4,  and  1  Vict.,  and  Notes 
upon  them.  By  William  Theobald,  of 
the  Inner  Temple,  Barrister  at  Law,  the 
Drawer  of  the  Original  Poor  Law  Amend- 
ment Bill  for  the  Commissioners  of  In- 
quiry.    S.  Sweet,  1837. 

Wr  learn  from  a  circular  which  accom- 
panies this  publication,  that  it  is  intended 
to  be  bound  with  Mr.  Theobald's  Treatise, 
which  was  published  last  year,  so  as  to 
form  in  fact  a  new  edition ;  and  that  it  is 
also  sold  separately  to  those  who  have  the 
Treatise :  besides  which,  as  an  independent 
work,  it  is  a  valuable  record  of  the  latest 


As  a  specimen  of  Mr.  Theobald's  charac- 
teristic style,  we  extract  the  following : — 

Whether  in/ants  under  the  age  ofteven,  ehil- 
dren  of  the  wife  by  a  former  marriage ^  can 
be  removed  with  their  mother  and  their  fa- 
ther-in-law  to  their  father 'in-law^t  place  of 
settlement. 

By  the  S/th  section  of  the  4  &6  W.  4.c,  76, 
a  person  marrying  a  woman  who  has  children, 
whether  legitimate  or  illegitimate,  is  made 
chargeable  with  their  maintenance. 

The  structure  of  this  section  raised  some 
doubt  whether  it  does  not  give  the  children 
their  father-in-law's  settlement;  but  it  has  been 
decided  that  it  does  not ;  and  it  follows  as  a 
consequence,  that  an  order  is  bad  so  far  as  in 
such  a  case  it  adjudges  the  children  to  have 
their  father-in-law's  settlement :  but  this  is  in- 
decisive of  the  question,  whether  they  may  be 
removed  to  their  father-in-law's  place  of  settle- 
ment. 

In  a  recent  case  {Rex  v.  IFalthamstow, 
i  N.  &  P.  406),  an  order  was  made  for  the 
removal  of  a  pauper  and  his  wife,  and  three 
children  under  the  age  of  seven ;  the  children 
were  the  wife's  by  a  former  marriage ;  she  mar- 
ried the  pauper  in  Sept.  1834,  and  therefore 
tbev  were  under  the  operation  of  the  57th  sect, 
of  tne  poor  law  amendment  act:  the  justices  ad« 
judged  this  entire  family  to  have  the  husband's 
settlement;  that  is,  their  father-in-law's  settle- 
ment ;  and  made  an  order  for  their  removal  to 
his  place  of  settlement ;  the  order  was  appeal- 
ed against,  and  confirmed  by  the  sessions, 
subject  to  a  case  in  which  the  above  facts  were 
stated ;  and  the  court  of  King's  Bench  decided 
that  the  order  was  bad,  and  directed  the  order 
of  sessions  to  be  quashed,  apparently  on  two 
grounds;  first,  that  theiustices  were  wrong  in 
adjudging  that  the  children  took  their  father, 
in.law's  settlement,  and  secondly,  on  the 
ground  that  the  justices  had  no  power  to  make 
an  order  for  the  removal  of  the  cliildren  to  a 
parish  in  which  they  were  not  settled. 

In  reading  this  case,  the  distinction  should 
be  borne  in  mind  between  what  may  legally  be 
done,  and  what  the  justices  have  a  legal  juris- 
diction  to  order  to  be  done.  Here  the  legality 
of  the  order  was  in  question.  The  case  pro- 
ceeds on  the  principle,  that  the  justices  can 
include  in  their  order  only  those  whose  settle- 
ment they  have  lawfully  adjudged;  and  the 
adjudication  as  to  the  settlement  of  the 
children,  was  not  lawful.  But  suppose  the 
order  not  to  have  contained  any  adjudication 
respecting  the  children,  and  to  have  been 
merely  for  the  removal  of  the  parents,  the 
mother  clearly  would  have  been  bound  to 
take  her  children  with  her,  because  they  were 
of  an  age  at  which  the  law  does  not  allow 
children  to  be  separated  from  their  maternal 
parent :  or  rather,  when  the  overseer  removed 
the  mother,  he  might  also  remove  the  children, 
for  the  same  reason,  that  the  law  would  not 
allow  their  separation. 

And  probably  this  was  Lord  Denman's  mean- 
ing, in  the  observation  which  he  made  in  de- 
livering his  judgment,  that,  '*  It  may  be  a 
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med  that  the  children  will  not  be  separated 
from  their  parents;  but  I  do  not  think  the 
justices  have  any  power  to  remove  them  to  a 
parish  in  which  they  are  not  settled."  For  if 
it  is  to  be  assumed  that  the  children  will  not 
be  separated  from  their  parents,  and  yet  the 
justices  cannot  order  the  overseers  to  remove 
them  with  their  parents,  how  can  the  assump> 
tion  arise,  but  on  the  supposition,  that  the 
overseers  may  remove  them  without  an  order 
in  virtue  of  the  humane  rule  which  forbids  the 
separation  of  a  mother  from  her  infants  ?  If 
the  overseers  are  bound  to  take  the  mother, 
whether  she  is  willing  or  nillin)ir>  there  can  be 
no  assumption  that  she  will  not  be  separated 
from  her  children, — (but  a  mere  chance,  equal 
either  way,  and  therefore  not  to  be  reasoned 
upon,) — unless  they  may  also  take  the  chil- 
dren. 

In  Rea  v.  Hemlin^ton,  the  mother  of  two  illc- 
ptimate  children,  both  under  the  age  of  eman- 
cipation, was  removed  from  the  place  of  their 
«ettlement  by  an  order  of  justices,  and  she  took 
with  her  the  two  children  to  the  place  of  her  own 
settlement ;  an  order  was  then  made  on  the 
parish  to  which  they  belonged,  and  from  which 
thev  had  been  brought,  for  their  maintenance ; 
ana  the  court  of  King's  Bench  held  this  order 
good.  Hence  the  parish  to  which  the  children 
are  taken,  (though  taken  without  an  order,) 
suffers  no  real  injury  by  the  removal. 

The  following  note  to  the  recent  act 
(1  Vict.  c.  45)  respecting  notices  of  vestry 
meetings,  &c.  is  perspicuous^  well  directed, 
and  practical : — 

The  peculiar  manner  in  which  this  act  is 
framed, — commencing  with  a  recital  (s.  1)  of 
several  enactments,  for  the  purpose  of  repeal- 
ing them,  and  then  repealing  (s.  1)  only  one 
of  them  from  the  time  of  the  passing  of  the 
act,  and  the  others  from  the  Ist  of  January, 
1838, — ^has  caused  considerable  embarassment 
to  overseers  and  other  local  functionaries, 
whose  habits  but  little  tend  to  qualify  them  to 
elicit  the  true  meaning  of  an  act  of  parliament, 
when  enveloped  and  obscured  by  the  blunders 
of  negligence  or  accident. 

The  68  Geo.  3,  c.  69,  (the  General  Vestry 
Act,)  contains  regulations  respecting  vestry 
meetings ;  one  of  its  regulations  is,  that  the 
notice  prescribed  in  the  case  of  a  vestry  meet- 
ing  shall  be  given  by  publishing  the  same  in 
the  parish  church  or  cnapel  on  some  Sunday 
during  or  immediately  after  divine  service,  and 
bv  affixing  it  on  the  principal  door  of  such 
cbnrch  or  chapel. 

Under  other  acts  of  parliament,  other  no- 
tires,  and  others  by  custom,  without  the  com- 
mand of  any  act  of  parliament,  are  given  in 
the  same  manner. 

The  intention  of  the  above  act  was  to  alter 
this  mode  of  giving  such  notices  in  all  cases ; 
and  the  intention  has  been  accomplished  in  the 
second  and  subsequent  sections,  from  the  Ist 
of  January,  18«i8 ;  from  that  day,  every  kind 
of  notice  and  proclamation  which  is  recited  in 
the  Jirtt  section,  must  be  given  no  longer  in 
the  manner  prescribed  by  other  acts  of  parlia- 


ment,  but  in  that  prescribed  in  thesecond  aod 
subsequent  sections  of  the  above  act  of  partia- 
ment. 

All  difficulty  therefore  will  cease  after  the 
1st  of  January,  1838,  and  all  notices  thence- 
forward will  be  given  in  a  uniform  Banner. 

But  until  the  1st  of  January,  what  is  the 
operation  of  the  above  act  > 

First,  with  respect  to  the  scope  and  range 
of  its  operation  :  it  relates  only  to  the  m»(le  in 
which  notice  is  to  be  published  or  given. 

Secondly,  it  has  no  operation  wlmtever  until 
the  1st  of  January,  as  to  any  kind  of  notice, 
except  notices  of  vestry  meetings ;  and  there- 
fore, until  that  time,  the  poor  rate  must  be 
published  as  heretofore  under  17  Geo.  2,c.3 ; 
and  all  other  notices  (except  notices  of  vestry 
meetings)  mubt  be  given  as  usual. 

Thirdly,  as  to  notices  of  vestry  meetings,  it 
merely  repeals  so  much  of  the  General  Vestry 
Act,  (the  58  Geo.  3,  c.  69,)  "  as  directs  the 
publication  of  such  notices  to  be  made  in  the 
parish  church,  or  chapel,  on  some  Sttiiday 
during  or  immediately  after  divine  service ;" 
but,  in  repealing  this  provision,  it  does  not 
make  such  notices  illegal  until  the  1st  of  Ja- 
nuary, at  which  time  the  notice  which  it  pre- 
scribes comes  into  openCtion.  Consequently, 
if  notice  in  the  form  prescribed  by  the  met  wu 
sufficient  before  the  act,  it  will  still  b«  svCcieat 
until  the  1st  of  January;  and  it  seems  aoimt, 
that  until  that  time,  notices  of  vestry  oieetHigs 
ought  to  be  so  given. 

According  to  the  rubric,  however,  no  oae 
but  the  minister  is  entitled  to  give  any  notice 
during  divine  service;  it  is  therefore  tmdl 
cases  desirable  that  his  consent  should  be  ob- 
tained to  its  being  given ;  but  a/ler  divine  ser- 
vice  there  is  no  prohibition  to  its  being  given. 
After  service,  parish  officers  may  give  it,  whe* 
ther  the  minister  is  willing  or  niliing';  and 
even  during  divine  service,  I  should  think,  that 
simply  reading  a  notice  in  church,  wholly  un- 
connected with  any  other  circumstances  of 
irregularity,  would  never  be  deemed  by  any 
ecclesiastical  Judge  an  offence,  or  a  fit  subject 
for  prosecution. 

We  cannot  better  testify  the  satisfaction 
with  which  we  peruse  this  acute  and  ori- 
ginal kind  of  criticism,  than  by  recom- 
mending the  Treatise  and  Supplement  to 
general  circulation. 


EXPLANATORY  NOTICE  RESPECT- 
ING  THE  REGISTRATION  AND 
MARRIAGE  ACTS. 

[6  4-7  ^.4,  <?.  85  ^  86;  4- 1  net,  c.  22.] 


These  acts  do  net  interfere  with  the  religioas 
ceremonies  of  the  Church  of  England.  Bap- 
tisms, burials,  and  marriages,  may  be  solem- 
nized as  before. 

The  registration  of  births  and  deaths  is  in- 
tended equally  for  persons  of  all  xvligioas 
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persttAstonft;  and  all  are  equally  bound  to 
attend  to  it. 

The  olnect  of  the  new  Retnstration  Act  is, 
to  provide  an  authorized  legal  register  of 
births,  and  an  authorized  legal  register  of 
deaths,  n^f'Mer  o/ which  emitted  6e/ore. 

The  church  registers  are  registers  of  bap- 
tisms, and  not  of  births ;  of  burials,  and  not  of 
deaths.  The  church  register  of  baptism,  as 
provided  by  law,  has  no  column  for  births  :  it 
M  only  a  record  of  the  performance  of  baptism, 
a  sacred  rite,  which  no  parent  who  is  of  the 
Church  of  England,  or  who  believes  in  its 
efficacy,  onght  to  neglect ;  and  which  some- 
times does  not  take  place  till  many  years  after 
the  hirth.  The  register  of  burials  is  onlv  a 
record  of  the  burial,  which  sometimes  does 
not  take  place  till  several  weeks  after  the 
death.  It  18  therefore  plain  that  the  church 
rasters  of  baptisms  and  burials  could  not, 
even  for  members  of  the  established  church, 
famish  evidence  of  the  date  of  a  birth  or  death ; 
and  that  with  respect  to  all  those  who  were 
not  baptized  or  buried  according  to  the  forms 
of  the  established  church,  they  furnished  110 
evidence  at  alt. 

The  new  Registration  Act  tupplies  these 
deJScienees.  It  provides  registers  or  hirths  and 
of  deaths  which  record  the  date  of  each  and 
also  the  place,  with  such  other  circumstances 
««  may  serve  to  identify  the  person  registered ; 
and  these  registers,  or  certified  copies  of  them, 
will  be  legpsl  evidence  of  a  birth  or  death,  in 
•any  Court  of  Law  or  Equity. 
.  The  Registration  and  Marriage  Acts 
also  lessen  the  difficultjr  and  expense  of  obtain- 
ing a  copy  of  an  entry  in  a  register.  The  new 
register  books  of  births,  of  d^ths,  and  of  mar- 
riages, botii  of  the  established  church  and 
others,  will  be  kept,  when  filled,  in  the  Super- 
intendent  Registrar's  Offices  and  certified  co- 
pies will  be  sent  every  quarter  of  a  year  to  the 
General  Register  Office  in  London.  Thus, 
instead  of  its  being  necessary,  when  the  parish 
is  not  known,  to  go  to  many  churches  or 
chapels  to  search  in  the  registers  of  baptisms, 
burials,  or  marriages,  of  each  parish,  it  will  be 
sufficient  to  go  to  the  Superintendent  Regis- 
trar's Office,  which  will  contain  the  registers 
of  births,  deaths,  and  marriages  for  a  whole 
district,  some  of  which  districts  comprise  more 
than  50  parishes'.  If  even  the  district  is  un- 
known, parties  may  apply,  or  cause  others  to 
apply  for  them,  at  the  General  Register  Office 
in  London,  where,  on  demand,  and  on  pay- 
ment of  3f .  6^.,  any  person  mav  obtain  a  copy 
of  the  entry  of  any  birth,  death,  or  marriage, 
registered  in  any  part  of  England  or  Wales, 
which  copy  being  stamped  with  the  seal  of  the 
office  will  be  "received  as  evidence  of  the 
birth,  death,  or  marriage  to  which  the  same 
relates,  without  any  further  or  other  proof  of 
such  entry." 

It  is  useful  to  all  persons,  and  to  some  it  is 
of  great  importance,  to  be  able  to  prove  their 
age,  which,  together  with  the  place  of  birth, 
may  be  proved  from  this  time  forward,  by 
means  of  the  Register  cf  Births,  In  addition 
to  the  4»bvioia8  uses  of  such  a  register  for  proof 


of  pedigree,  and  for  other  legal  purposes  con- 
nected with  the  disposition  of  property,  it  is  bf 
utility  for  Life  Insurance,  Friendly  or  fieneit 
Societies,  and  to  the  poorer  classes  for  appren. 
ticeship,  employment  in  factories,  and  on  all 
other  occasions  when  a  proof  of  age  may  be 
required.  Parents  therefore  should  secure  for 
their  children  the  advantage  of  having  their 
births  registered  by  the  registrar  of  the  district 
in  which  they  are  born. 

It  is  of  great  importance  to  many  persons  to 
be  able  to  obtain  legal  evidence  of  the  date  of 
a  death.  The  establishment  of  the  right  to  a 
legacy  sometimes  depends  upon  this  proof, 
which  from  this  time  forward  may  be  obtained 
easily,  whenever  the  death  has  been  duly 
registered. 

Births. — ^The  birth  of  any  child  born  after 
June,  1837,  ma]f  be  registered  by  the  regjstrar 
of  the  district  in  which  the  child  was  born, 
within  six  weeks  after  the  birth,  without  any 
ptiyment  being  required.  After  six  weeks, 
and  \vithin  six  months,  the  expence  of  regis- 
tering will  be  Ts  6d.  After  six  months^  the 
birth  cannot  be  registered  at  all. 

It  is  advisaMe  that  parents  causing  the  births 
of  their  children  to  be  registered  before  bap- 
tism, should  state  to  the  registrar  the  name  by 
which  they  intend  they  shall  be  called,  whicu 
will  save  the  trouble  and  expence  of  having 
the  baptismal  name  inserted  in  the  register 
afterwards.  When  a  child  is  baptized  before 
registration  of  birth,  it  is  not  necessary  to 
to  obtain  a  certificate  of  baptism,  and  to  shew 
it  to  the  registrar.  A  certificate  is  requisite 
only  when  the  child  is  baptized  after  registra- 
tion of  birth,  and  the  parties,  having  previously 
stated  no  name,  or  a  different  one,  wish  to  j^o 
a  second  time  to  the  registrar  to  have  the  bap- 
tismal name  inserted. 

Deaths.— Every  death  after  June«  183J, 
may  be  registered  at  any  lime,  by  the  registrar 
of  the  district  in  which  it  took  place,  without 
any  payment  being  required.  It  ought,  if 
possible,  to  be  registered  before  burial;  and  a 
certificate  of  registry  should  be  obtained  from 
the  registrar  (who  is  bound  to  give  it  without 
payment),  and  given  to  the  minister  officiating 
at  the  funeral,  who,  if  this  is  not  done,  will  for 
so  officiating  be  liable  to  a  fine,  unless  withip 
seven  days  he  gives  notice  to  the  registrar. 

Persons  bringing  a  corpse,  without  certifi- 
cate of  registry,  for  intennent  at  a  distance 
from  the  place  where  the  death  occurred, 
should  inform  the  minostcr  of  the  name  ancl 
address  of  the  registrar  of  the  district  in  which 
that  place  is  situated ;  and  persons  who  are 
without  other  means  of  ascertaining  the  name 
and  address  of  the  re^trar  of  any  difitrict, 
may  do  so  by  application  by  letter,  to  ".the 
Registrar  General,  General  Register  Office* 
London,"  communicating  the  name  jof  the 
parish ;  in  reply  to  whiclC  the  name  ^ .  ad* 
dress  of  the  registrar  fur  ihat  parish  (if  there  is 
only  one  registrar)  will  be  sent  by  letter*  frqe 
of  postage^  by  the  geoei^J  post.     '  ,  .    ., 
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.  All  persons  may  give  notice  to  a  registrar, 
either  by  word  or  writing',  of  any  birth  or 
death  within  his  district ;  and  it  is  desirable 
that  whosoever  has  an  opportunity  should  do 

BO. 

By  sections  20  &  25  of  the  Registration  Act, 
(6  &  7  W.  4,  c.  86)  it  is  provided,  that  certain 
persons  "#Wi'' within  stated  periods  "give 
information,"  respecting  a  birth  or  death,  to 
the  registrar,  according  to  the  best  of  their 
knowledge  and  belief,  "  upon  t)eing  requested 
80  to  do."  The  registrar  will  tell  them  what 
hind  of  information  is  required.  The  informant 
must  sign  the  register,  without  which  the  in- 
formation will  be  incomplete,  and  the  entij 
not  valid ;  and  a  refusal  to  sign,  will  be  equi- 
valent to  a  refusal  to  inform.  For  refusal  to 
give  information,  the  Registration  Act  does 
not  impose  a  special  penalty ;  but  all  persons 
should  know  that  it  is  an  establuhed  rule  of 
law  "  That  if  a  statute  enjoin  an  act  to  be 
done,  without  pointing  out  any  mode  of 
punishment,  an  indictment  will  lie  for  disobey- 
ing the  injunctihn  of  the  legislature." 

Marriages. — Persons  may  be  married  as 
before,  according  to  the  rites  of  the  church  of 
England,  by  licence,  by  special  licence,  or 
after  publication  of  banns.  Persons  mav  also 
be  married  according  to  the  rites  of  the  cnurcli 
of  England,  without  publication  of  banns,  on 
production  of  a  superintendent  registrar's  cer- 
tificate. 

Persons  may  also  be  married  otherwise  than 
according  to  the  rites  of  the  church  of  En- 
gland, in  a  registered  place  of  worship,  or  at 
the  superintendent  registrar's  office,  on  pro- 
duction of  a  superintendent  registrar's  licence, 
or  certificate.  A  marriage  by  licence  may  be 
solemnized  fourteen  days  sooner  than  by  cer- 
tificate. All  requisite  information  respecting 
the  steps  to  be  taken  for  obtaining  a  certificate 
or  licence,  will  be  given  on  application  by  the 
superintendent  registrar  of  the  district. 

General  Register  Office, 
September,  1837. 

The  following  are  extracts  from  the  report 
of  the  select  committee  on  parochial  registra- 
tion,  printed  by  order  of  the  House  of  Com- 
mons, August  15th,  1833,  as  to  the  previous 
state  of  the  Law  mth  respect  to  re^^istration. 

"  After  the  revolution,  and  in  the  reign  of 
William  3.,  several  acts  were  passed  to  enforce 
not  a  registry  of  baptisms  but  of  births,  and 
also  of  marriages  and  burials,  as  a  source  of 
revenue  to  the  state ;  for  by  an  act  6  and  7 
W.  3.,  c.  6  (1694),  an  act  granting  his  Majesty 
certain  rates  and  duties  on  marriages,  births, 
and  burialfl,  the  clergy  were  compelled,  under 
a  penalty  of  100/.  for  neglect,  to  take  an  exact 
and  true  account,  and  keep  a  register  of  all 
persons  married,  buried,  christened  or  born 
in  their  respective  parishes,  and  the  collectors 
and  all  persons  concerned,  were  to  have  free 
access  to  them  without  fee  or  reward.  Under 
this  act,  it  will  be  perceived  that  the  clergy 
were  compelled  to  act  gratuitously  as  civil 


officers,  and  to  collect  information  of  the  birth* 
of  all  children  born  within  their  parishes^  to 
whatever  religious  denomination  the  parent 
might  belong,  and  quite  irrespective  of  any 
baptismal  rite  performed  by  them,  or  by  any 
minister  dissenting  from  their  chorch.  This 
duty  having  been  found  too  onerous,  and  infor- 
mation as  to  births  being  unattainable  by  cler- 
gymen, since  the  parents  by  concealment  e- 
luded  payment  of  the  tax,  the  act  7  and  8  W. 
3.,  c.  35  (1695),  provided  that  the  parents  of 
every  child  should,  within  five  davs  after  birth 
give  notice  to  the  clergyman  of  the  day  of  the 
birth  of  such  child,  under  a  penalty  of  40#. ; 
and  the  clergyman  should  under  a  like  penalty 
take  an  account  of  and  keep  a  distinct  regiater 
of  every  child  bum  and  not  christened,  for  do- 
ing which  the  parents  were  to  pay  6</.  to  him. 
Ultimately  this  tax  was  discontinued ;  but  in 
1783  (23  Geo.  3,  c.  67)  a  stamp  duty  of  3^. 
was  imposed  on  every  entry  of  burials,  mar- 
riages, births,  or  christenings,  to  be  demanded 
by  each  clergyman  from  the  undertaker,  or 
parties  married,  or  the  parents  of  a  child, 
whose  birth  or  christening  was  registered ;  and 
by  the  25  Geo.  3,  c.  7S,  the  act  was  extended 
to  dissenting  ministers,  whose  registrations  of 
births,  or  baptisms,  or  burials,  were  so  recog- 
nized by  law.  In  1 794,  however,  this  act  was 
also  repealed,  and  at  present  (1833)  the  paro- 
chial registries  for  baptisms  and  burials  are 
regulated  by  the  act  52  Geo.  3,  c.  146,  pawed 
in  1812."  '*0n  this  extraordinary  statute, 
the  whole  system  of  parochial  registration  at 
present  depends ;  and  that  it  is  extraordinaiv* 
will  appear,  if  reference  be  made  to  the  title, 
which  includes  a  register  of  Births,  fur  wkiek 
no  provision  was  framed,  and  iekiek  cannot 
legally  be  kept  g  to  the  clauses  directing  the 
labours  of  receiving,  and  arranging,  and  index- 
ing all  the  copies  of  registers,  and  making  re- 
ports to  the  bishops  by  the  diocesan  regiatrars, 
for  which  no  compensation  is  awarded ;  and  to 
the  clause  for  appropriating  penalties  which 
are  not  imposed,  and  of  which  die  only  one 
directed  is  transportation." 

*'  Connected  with  the  Statute  Lav  are  cases 
which  should  not  be  unknown.  Those  cases 
have  decided,  1st.  That  entries  of  Births  made 
by  clergymen  on  the  representation  of  parents 
in  Registers  of  Baptisms  are  not  evidence  of 
Birth,  and  that,  as  evidence  the  entries  cannot 
be  read.  2nd.  That  entries  in  register  books 
occasionally  made  up  from  memoranda,  and 
from  day  and  rough  books,  used  in  many 
parishes,  cannot  be  received  in  evidence." 

With  respect  to  the  existing  system  of  paro- 
chial registration,  the  committee  state : — 

"  That  even  as  to  the  members  of  the  church, 
it  is  detrimental  and  absurd,  since  the  registers 
are  mere  registers  of  baptisms  and  not  of 
births,  of  burials  and  not  of  deaths^—since 
they  supply  no  adequate  proofs  of  pedigree,  or 
means  of  proving  or  tracing  ancestral  descent 
— since  they  are  often  fidsified,  st<^n,  burnt, 
inaccurately  inscribed,  and  carelessly  preserved 
— ^since  the  securities  intended  to  be  given  by 
the  last  General  Register  Act  (52  Geo.  3»)  by 
directing  the  yearly  and  universal  transcription 
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of  the  registers,  their  deposit  with  the  diocesan 
records,  and  the  preparation  of  indexes,  to 
facilitate  searches,  have  all  experienced  only  a 
most  limited  fulfilment ;  as,  while  one-fourth 
of  the  parishes  make  no  return,  the  returns 
that  have  been  sent  are  nevttr  indexed,  and  are 
subject  to  fire  and  decay;  and  the  directions 
of  the  act  have  not  been  and  cannot  be  en- 
forced,— and  since  the  value  of  property  is 
dimini&hed  by  the  difficulties  incident  to  its 
transfer,  and  the  insecurity  with  which  it  is 
so  often  held  and  acquired." 


ON  THE  ACT  FOR  ABOLISHING 
FINES  AND  RECOVERIES. 


The  object  of  this  act,  3  &  4  W.  4,  c.  74,  so 
far  as  regards  the  first  section  of  its  title, — 
*'  An  Act  for  the  Abolition  of  Fines  and  Reco- 
veries,"— has  unquestionably  been  attained  to 
the  fullest  extent  of  its  letter,  by  the  substitu- 
tion  of  a  simple  deed  of  conveyance  "  en- 
rolled," for  the  absurd  and  almost  unintel- 
ligible forms  of  fines  and  recoveries,  which  in 
themselves  contained  no  mark  or  criterion  of 
identity  with  the  specific  entailed  property  in- 
tended thereby  to  be  conveyed ;  but  how  far 
4he  general  intention  and  spirit  of  the  act  has 
been  accomplished  will  admit  of  much  doubt. 
Indeed  I  think  it  will  be  allowed  by  most  of 
the  profession,  that  this  act,  instead  of  sim- 
plifying the  science  of  conveyancing,  has,  on 
the  contrary,  rendered  it  more  mystified  and 
abstruse.  It  is  difficult  for  the  most  experi- 
enced conveyancer  (however  astute  he  may  be) 
to  comprehend  all  the  points  of  the  act,  so  as 
to  reduce  its  provisions  to  easy  practice,  until 
after  many  readings  and  much  study,  and  even 
then  doubts  may  still  arise  in  his  mind ;  whereas 
one  might  naturally  infer  from  its  title  gene- 
rally, that  conveyancing  was  thereby  reduced 
to  a  simple  science,  easily  comprehensible  to 
any  man  of  common  understanding,  who 
would  take  the  trouble  to  peruse  the  act  with 
some  degree  of  attention. 

Notwithstanding  all  the  labours  of  the  Law 
Commissioners  on  this  subject,  and  of  (he 
person  who  framed  the  bill*  I  submit  to  the 
profession  generally,  whether  it  would  not 
have  been  better  had  the  Legislature  passed  a 
short  act,  simply  abolishing  fines  and  reco- 
veries,—declaring  that  a  common  conveyance 
enrolled  (expressive  of  its  intention,)  should 
have  the  same  effect  and  operation  as  fines  and 
recoveries  respectively  would  have  had  before 
the  passing  of^the  act  ? 

J  say  '*  respectively;"  for  though  some- 
times they  produced  the  same  effect,  yet  most 
generally  not  so.  For  instance,  a  fine  would 
in  some  cases  bar  an  entail  as  effectually  as  a 
recovery,  and  indeed  preferably,  both  as  re- 
garded expense  and  operation,  whilst  in  others 
it  would  not  produce  the  effect  required.  And 
such  act  might  have  contained  a  proviso  or 
two  regarding  its  operation  on  "  base  fees," 
without  introducing  the  novel,  and  I  may  say 
absurdi  doctrine  oi protectorship.  And  in  cases 


where  die  interests  of  married  women  are 
concerned,  their  acquiescence  might  be  testi- 
fied before  commissioners,  as  the  present  act 
has  directed;  or,  what  perhaps  would  have 
been  better,  before  two  neighbouring  magis- 
trates, (duly  verified  by  the  affidavit  of  the 
attorney  concerned ,  or  of  some  other  practis- 
ing attorney,)  which  would,  in  many  cases, 
save  the  trouble  and  expense  of  travelling 
perhaps  ten  or  more  nules,  in  order  to  make 
their  appearance  before  two  "  Perpetual  Com- 
missioners," who  are  neither  under  the  obliga- 
tion of  an  oath  for  the  faithful  discharge  of  the 
duties  of  their  commission,  nor  do  they  move 
in  a  higher  grade  of  society  than  the  local 
magistracy. 

Had  the  act  in  question  simply  abolished 
fines  and  recoveries,  and  substituted  a  com- 
mon deed  enrolled  instead,  leaving  its  opera- 
tion and  effect  (as  analogous  to  each  of  the 
two  former  respectively)  as  it  before  stood, 
according  to  circnmstances  and  the  existing 
state  of  the  title,  the  old  conveyancer  would 
have  been  saved  a  vast  deal  of  trouble,  and  re- 
lieved from  much  doubt  (which  sometimes 
occurs)  in  ascertaining  who  is  to  be  considered 
"  the  protector  of  the  settlement."  In  fact, 
this  act  has  rendered  a  greater  degree  of  nicety 
and  attention  to  be  observed  by  the  practi- 
tioner than  was  requisite  before  its  enactment 

Before  I  quit  this  subject,  I  must  notice 
one  advantage  derived  from  the  act  in  ques- 
tion, namely,  the  feasibility  of  identifying  the 
property  of  which  the  entail  is  barred  by  in«> 
specting  the  enrolled  deed,  an  object  which 
could  not  be  attained  merely  by  a  reference 
to  the  fines  and  recoveries  on  record,  for  in 
them  the  parcels  were  so  vaguely  described 
that  it  was  almost  an  impossibility  to  pronounce 
decidedly  that  they  appertained  to  the  property 
in  questmn.  So  as  the  requisite  persons  were 
made  parties,  and  the  quantity  and  quality, 
parish  and  county*  specified  were  sufficient  to 
embrace  the  entailed  lands,  the  recovery,  &c. 
was  primd  fade  deemed  good.  It  is  well 
known  that  the  immediate  locality  (as  to 
boundary  or  other  local  description)  was  never 
inserted  in  the  fines  and  recoveries  themselves, 
so  that  where  a  person  happened  to  have  two 
distinct  entailed  estates  (corresponding  in  de- 
scription) in  the  same  parish,  it  was  difficult  to 
ascertain  to  which  the  recovery,  &c.  applied. 
As,  for  instance,  a  man  might  be  seised  in 
tail  of  several  houses  in  the  same  parish,  some 
of  them  descended  to  him  from  his  father, 
and  the  remainder  from  his  maternal  ancestor. 
He  thinks  proper  to  dispose  of  one  of  the  en- 
tailed  properties.  A  recovery  is  accordingJr 
suffered,  and  the  premises  duly  conveyed. 
After  a  lapse  of  some  years  the  property  in 


*  To  bar  an  entail  of  a  single  share  in  the 
New  River  Company,  it  was  necessary  to  suffer 
three  several  recoveries,  the  water  running 
through  portions  of  three  distinct  counties; 
(and  queere,  would  not  the  same  necessity  have 
now  applied  (but  for  the  act)  to  the  modern 
'*  railway  shares  ?")  What  an  enormous  ex- 
pense for  so  small  a  concern ! 
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question  ii  again  sold,  and  the  contracting 

furcbaser  questions  the  validity  of  the  title, 
t  is  true  he  sees,  upon  making  the  usual 
search,  that  a  recovery  was  suflfered  of  a  term 
corresponding  with  the  date  of  the  former 
conveyance,  and  sufficiently  comprehensive 
al»o  to  embrace  the  property  in  question; 
but  he  knowing  also  that  the  former  pro- 
prietor (who  suffered  such  recovery)  was  pos- 
sessed of  iwo  separate  and  distinct  entailed 
properties  in  the  same  parish,  (it  might  be  in 
the  same  street,  and  apparently  corresponding 
in  every  respect  but  the  site,)  but  held  under 
distinct  titles,  and  it  might  be,  for  ought  the 
objector  knows  to  the  contrary,  that  this  re- 
covery was  suffered  in  order  to  complete  the 
title  to  the  other  entailed  property. 

D.W. 


The  following  is  the  only  candidate  for  ex- 
amination in  Chancery : 

7b  wkom  articled  and 

Clerks  Name.  assigned. 

Samuel  Simpson,  No.    John  Thomson,  Man- 

.33,  Back  King  St.,        Chester;  Alexander 

Manchester.  Butler  Rowley,samc 

place. 
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In  answer  to  the  case  put  by  "  An  Articled 
Clerk,"  at  p.  405, 1  cannot  come  to  an  opinion 
favourable  to  the  lady  being  sued  as  a  feme 
sole.  It  does  not  appear  that  she  is  separated 
from  her  husband-— he  is  only  out  of  the  coun- 
try. If  she  is  separated,  the  ineome  she  enjoys 
under  her  father's  will,  would  be  a  sufficient 
mainienance  {Clifford  v.  Laton,  in  the  articles 
referred  to).  But  even  with  this  income,  and 
under  the  circumstances,  the  case  of  MarsMl 
V.  Rutton,  8  T.  R.  646,  (overturning  Cor6ett 
y.  Tolmitz,  1  T.  R.  6,  which  was  decided  on 
the  general  ground  that  the  wife  was  liable  for 
debts  contracted  by  her  living  apart  from  her 
husband  with  separate  maintenance)  would 
decidedly  be  opposed  to  an  action  against  her, 
the  Judges,  after  two  arguments .  declaring  their 
opinion  that  by  no  agreement  between  6aron 
nnd/eme  could  the  latter  be  made  responsible 
for  debts  she  had  incurred  as  sole  and  unmar- 
ried. M'Namara  v.  Fisher,  3  Esp.  18,  still  fur- 
ther opposes  an  action  in  a  case  like  the  present, 
and  which  bears  some  analogy  thereto.  There 
the  husband  was  out  of  the  country,  and  had 
been  for  a  considerable  time;  the  wife  also 
had  a  separate  maintenance,  and  contracted 
debts  as  a  /erne  sole.  Yet  it  was  held  that  no 
action  could  be  maintained  against  her,  as  her 
husband  was  living  at  the  time  of  the  action. 

The  only  cases  in  which  she  can  be  sued  as 
9^  feme  sole,  I  take  it  to  be,  are  : — transporta- 
tion of  the  husband,  and  even  though  his  terra 
has  expired — abjuration  of  the  realm — adultery 
with  separate  maintenance — and  in  the  case  of 
an  alien  husband  abroad,  and  the  wife  con- 
tracting debts  as  A  feme  sole;  but  not  other- 
wise. 

The  effect  of  a  misrepresentaion  would,  I 
think,  only  subject  the  party  making  it,  lo 
plead  her  coverture  if  she  had  been  arrested, 
as  the  Court  would  not  discharge  her  on  com- 
mon bail.  G.  M. 


ilalU  Caurt. 

PRACTICE.— APPEARANCE  FOR  INFANTS. 

^  solicitor  who  entered  an  appearance  to  9 
bill  on  behalf  of  infants,  parties  thereto, 
without  authoritff  or  due  inquiry,  was  held 
liable  to  the  costs  thereby  incurred,  and 
the  appearance  so  entered'was  ditchmrged. 

This  was  a  motion  to  discharge  an  appear- 
ance alleged  to  have  been  improperly  entered 
on  behalf  of  infants,  by  Mr.  Smith,  a  solicitor 
of  the  Court,  and  also  to  compel  him  to  pav 
all  costs  thereby  incurred.    The  facts  of  the 
case  appeared  to  be  these :— In  the  year  1827, 
Mr.  Richards,  the  testator  in  the  cause,  made 
his  will,  and  appointed  his  son,  the   plaintiff, 
his  executor,  giving  him  and  his  children  a 
certain  interest  in  his  property,  bequeathing 
also  part  of  his  properly  to  his  son-in-law  and 
his  children,  and  leaving  the  remainder  to  his 
daughter's  children  and  to  another  class  of 
infants.    The  testator  died  in  the  year  1831, 
and  Mr.  Husband,  a  country  solicitor,  who  had 
acted  for  him  during  his  lifetime,  having  sub- 
sequently  ascertained  that  it  would  be  neces- 
sary to  institute  a  suit  for  the  purpose  of  appro- 
priating  the  assets  of  the  testator  to  the  infants, 
and  thereby  securing  their  interests  under  the 
will,  applied  to  Mr  Richards,  the  son  and  exe- 
cutor of  the  testator,  to  allow  him  to  file  a  biH 
on  behalf  of  the  infants,  which  was  agreed  to. 
Mr.  Husband  subsequently  declined  to  inter- 
fere, and  another  solicitor  was  employed,  by 
whom  a  bill  was  filed  for  the  purpose  men- 
tioned.    Mr.   Husband   having   come  to  the 
knowledge  of  this  fact,  instructed  Mr  Smith 
to  enter  an  appearance  for  the  infants  to  the 
bill,  without  the  authority  of  Mr.  Richards  or 
his  family,  or  the  relatives  of  the  other  infants. 
An  appearance  was  entered  accordingly  by  Mr. 
Smith,  but  the  fact  having  been  ascertained  by 
the  plaintiff,  he  caused  another  appearance  to 
be  entered  for  the  infants,  and  then  both  par- 
ties endeavoured  to  sue  out  a  commission,  for 
the  purpose  of  assigning  guardians  to  the  in- 
fants, but  in  this  attempt  Mr.  Smith  failed,  in 
consequence  of  the  refusal  of  the  relations  to 
produce  the  infants.    A  petition  embodying 
these  facts,  and  complaining  of  the  conduct  of 
Mr.  Smith  iu  the  iransaction/imd  prayin?  tha* 
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the  appearance  entered  by  him  miji^ht  he  dis- 
char&^ed  with  costs,  was  then  presented  to  the 
Court,  and  the  question  was,  how  far  Mr. 
Smith  had  acted  bond  fide  in  the  matter,  and 
whether  his  interference  was  justifiable  or  not, 
under  the  circumstances  of  the  case. 

Mr.  Pemberton  in  support  of  the  motion  in- 
sisted that  Mr.  Smith  had  no  rii^ht  to  enter  an 
appearance  for  the  infants  without  the  sanc- 
tion and  authority  of  their  relatives.  That 
gentleman  endeavoured  to  justify  his  conduct 
by  producing  affidavits,  alleging  that  the  parents 
of  the  infants  were  adverse  to  their  interests, 
and  that  they  were  acting  in  collusion  to  de- 
prive them  of  their  rights.  No  ground  what- 
ever existed  for  these  imputations.  The  fact 
wa£,  that  Mr.  Husband  was  incensed  against 
the  family  on  finding,  after  he  had  refused  to 
act  himself,  that  another  solicitor  had  been  em- 
ployed by  them,  and  he  therefore  wrote  o6f  to 
Mr.  Smith,  his  agent  in  London,  to  enter  an 
appearance  for  the  infants,  and  by  this  ma- 
nceuvrehe  hoped  to  have  the  business  in  his  own 
hands,  and  supersede  the  solicitor  who  had 
undertaken  to  conduct  the  suit.  The  Court 
would  not  sanction  such  conduct.  No  solici- 
tor had  a  rij^ht  to  enter  an  appearance  for  in- 
fanta, and  endeavour  to  have  a  guardian  placed 
over  them,  without  first  having  authority  to 
act  in  their  behalf. 

Mr.  Stuart  and  Mr.  J.  Russell  urged,  on 
behalf  of  Mr.  Smith,  that  there  wis  no  ground 
for  charging  him  with  irregularity  in  entering 
an  appearance  for  the  infants,  whose  interests 
he  was  anxious  to  protect.  Mr.  Husband,  for 
whom  he  had  acted,  having  good  reason. to  be- 
lieve that  the  will  of  their  grandfather  would 
not  be  carried  into  effect.  Before  Mr.  Smith 
entered  the  appearance,  he  inquired  at  the 
office  of  the  six  clerks  whether  he  could  do  so 
with  propriety,  and  he  was  told  that  he  might. 
He  then  entered  the  appearance  for  the  infants, 
on  behalf  of  Mr.  Husband,  by  whom  he  was 
instructed,  and  who  subsequently  sanctioned 
all  his  proceedings.  The  question  then  was, 
bad  not  Mr.  Husband  a  right  to  act  for  the 
infants,  feeling  as  he  did,  that  an  interest 
existed  adverse  to  their  claims,  and  that  the 
suit  instituted  by  the  plaintiff  was  a  collusive 
suit,  which  would  operate  against  their  inter- 
ests ?  Mr.  Husband  had  heard  from  the  tes- 
tator himself,  for  whom  he  had  acted  as  soli- 
citor  until  his  death,  that  he  had  lent  large 
sums  of  money  to  his  son-in-law,  but  the  son- 
in-law  alleged  that  these  sums  were  a  gift,  and 
did  not  constitute  a  debt  to  the  estate ;  and 
thus  the  infants  would  be  defrauded.  Under 
these  circumstances  Mr.  Husband  came  for- 
ward to  protect  the  rights  of  the  infants,  and 
he  was  justified  in  doing  so  by  the  decisions  in 
several  cases,  such  as  Trezevant  v.  Prater ^^  in 
which  the  principle  was  recognized,  that  where 
the  interests  of  infanta  were  likely  to  be  affect- 
ed«  it  was  competent  to  a  solicitor,  who  was 
aware  of  the  fact,  to  act  on  their  behalf.  The 
fact  of  collusion  was  distinctly  proved  by  the 

«  Not  reported  on  this  point. 


affidavits  produced  on  behalf  of  Mr.  Smith  and 
of  Mr.  Husband,  who  had  no  other  object  in 
the  course  they  had  taken,  than  to  protect  the 
interests  of  those  who  were  unable  to  protect 
themselves. 

Lord  LangdnU. — Although  it  might  be  true 
that  no  authority  was  necessary  to  sanction  a 
solicitor,  in  entering  an  appearance  to  a  bill 
for  infants,  parties  thereto,  under  peculiar  cir- 
cumstances, he  had  yet  to  learn  that  any  soli- 
citor, walking  through  the  Six  Clerk's  Office, 
and  finding  that  no  appearance  had  been  enter- 
ed for  infants,  would  be  justified  in  entering 
an  appearance  for  them,  without  the  sanction 
of  their  friends,  or  enquiring  whether  a  guar, 
dian  had  been  appointed  on  their  behalf,  or 
whether  any  one  was  ready  to  become  guardian. 
If  that  practice  were  allowed,  solicitors  and 
their  clerks  would  be  scratching  each  other 
in  their  eagerness  to  act  for  infants,  and  fre- 
quent breaches  of  the  peace  would  be  the 
result  of  such  proceedings.  They  would  then 
run  a  race  to  the  office  of  the  secretary  of  the 
Rolls,  to  sue  out  a  commission  on  behalf  of 
the  infants,  and  there  the  same  scene  of  con- 
tention would  ensue.  The  officer  in  the  Six 
Clerks*  Office,  thinking  that  Mr.  Smith  had 
proper  authority,  entered  the  appearance  for 
him.  His  Loraship,  after  adverting  to  the 
facu  of  the  case,  further  observed  that  in  his 
opinion,  Mr.  Smith  had  acted  for  the  infants 
without  authority,  and  he  had  no  doubt  what- 
ever, but  that  in  the  state  of  facts  produced  * 
before  him,  the  only  course  he  could  pursue, 
was  to  order  the  discharge  of  the  appearance 
entered  by  him.  He  had  not  made  up  his 
mind,  however,  as  to  the  ouestion  of  costs, 
and  he  directed  the  counsd  for  the  plaintiff 
in  his  reply  to  apply  himself  to  that  pomt. 

Mr.  Femberton  accordingly  contended  that 
Mr.  Smith  was  bound  to  pay  the  costs  in- 
curred. He  might  recover  the  amount  as 
well  as  he  could  from  Mr.  Husband. 

His  Lordship,  having  again  gone  through  the 
facts  of  the  case,  said  that  his  opinion  upon 
the  whole  was,  that  Mr.  Smith  should  pay  the 
costs  incurred.  The  Court  in  its  desire  to 
f^ive  every  protection  to  infants,  was  not  exact 
in  inquiring  in  all  cases  whether  a  solicitor 
had  authority  to  appear  for  them ;  but  in  the 
present  case,  it  was  properly  bronght  to  the 
knowledge  of  the  Court,  that  protection  of  the 
infants  was  not  the  chief  object  of  the  party 
complained  of,  for  there  was  no  previous  in 
quiry  among  the  relations  of  the  infanta  whe- 
ther any  of  them  would  act  as  goardian,  nor 
whether  a  guardian  ad  litem  had  been  ap- 
pointed. 

Richards  v.  Z)a^/^^,— Sittings  at  the  RoUs^ 
August  8th,  1837. 
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erdfttier. 

AWARD. — ISSUE. — ^JUDOMENT  NON  OBSTANTE 
VEREDICTO. — REPLEADER.— COSTS. 

In  an  action  0/  debt  on  an  awards  the  decla^ 
Wathn    alleged  thai    there   were   certain 
matters  in  difference  between  the  plaintiff, 
as  udministr atria,  and  the  defendant,  res- 
pecting  various  sums  of  money,  concerning 
part  rf  which  there  had  been  a  settlefnent 
on  a  dap  certain,  in  tlie  lifeMme  of  the 
deotased;  that  a  submission  to  arbitration 
had  taken  place,  and  that  an  award  was 
made,  directing  a  certain  sum  of  money  to 
be  paid,  with  interest,  from  the  period  of 
the  said  last  mentioned  settlement ;  the  de- 
fendant pleaded  that  the  arbitrator  did  not 
make  any  awards  that  the  day  mentioned  in 
the  declaration  was  not  the  day  of  the  last 
settlement,   and  that    no  settlement    was 
made ;  and  the  first  and  last  issues  were 
found  for  the  plaintiff,  but  the  second  for 
defendant.      On  a  rule  obtained  by  the 
plaintiff  for  entering  Judgment  on    the 
second  issue  non  obstante  veredicto,  on  the 
ground  of  its  being  immaterial;  and  a  rule 
obtained  for  a  new  trial  by  the  defendant, 
on  the  ground  of  the  uncertainty  ^  the 
awards  in  not  stating  the  day  of  the  last 
settlement,  it  was  held  that  the  second  issue 
was  immaterial,  and  that  the  award  was 
certain,  inasmuch  as  that  the  date  of  the 
*         last  settlement  was  nut  a  matter  in  dispute ; 
and  that  there  being  no  confession  in  the 
plea  of  the  cause  of  action,  but  an  immate- 
rial issue  being  raised,  a  repleader  would 
be  awarded,  and  judgment  non  obstante 
veredieto  would  not  be  granted;  but  that 
on  judgment  of  repleader  or  non  obstante 
veredicto,  neither  party  would  be  entitled 
to  costs,  the  law  in  that  respect  not  being 
affected  by  the  rule  of  H.  T.  2  fF.  4,  *• 
74. 
This  was  an  action  of  debt  oh  an  award,  and 
the  declaration  stated  that  before  submission 
to  arbitration  which  had  been  made,  certain 
differences  had    arisen  and  were  depending 
between  the  plaintiff  as  administratrix,  and  the 
defendant,  concerning  divers  sums  of  money, 
due  from  the  defendant  to  the  plaintiff  as  ad- 
ministratrix as  aforesaid,  concerning^  part  of 
which  there  had  been  a  settlement  on  a  day 
Certain,  within  thfi  lifetime  of  the  deceased,  to 
wit,  on  the  12th  July.  1833,  which  was  the 
last  settlement  next  before  the  making  of  the 
award  afterwards  mentioned ;  and  thereupon, 
for  putting  an  end  to  tlie  said  differences,  the 
plaintiff  as  executrix,  and  the  defendant,  on 
the  11th  June,  1835,  respectively  submitted 
themselves  to  the  award  ot  one  •/,  P.,  to  be 
made  between  them  concerning  the  said  dif- 
ferences ;  and  that  the  said  J.  P.,  afterwards, 
on  the  13th  May,  1836,  made  his  certain  award, 
and  thereby  awarded  that  there  was  then  due 
from  the  defendant  to  the  plaintiff  as  adminis- 
tratrix, the  sum  of  160/.,  together  with  interest 
on  the  same,  from  the  period  of  the  last  men- 
tioned  settlement,  on  payment  of  which,  a  re- 
ceipt in  ftUi  should  be  given ;  of  which  award 


the  defendant  afterwards  had  notice.  It  was 
then  averred  that  the  defendant  had  not  paid 
the  said  monies,  nor  any  part  thereof,  although 
the  plaintiff  was  at  all  times  ready  to  receive 
them,  and  to  give  a  receipt  in  full  thereon. 
The  defendant  pleaded,  first,  that  the  arbitra- 
tor did  not  make  any  award  of  and  upon  the 
premises  in  the  declaration  mentioned,  in 
manner  and  form,  8cc. ;  secondly,  that  the  day 
mentioned  in  the  declaration  was  not  the  day 
of  the  last  settlement  next  before  the  making 
of  the  said  award;  and  thirdly,  that  no  such 
settlement  was  at  any  time  made,  and  on  these 
issues  were  joined.  The  cause  was  tried 
before  Alderson,  B.,  at  the  Middlesex  sittings 
in  Hilary  Term,  and  the  plaintiff  obtained  a 
verdict  on  the  first  and  third  issues,  and  the 
defendant  on  the  second  issue.  A  rule  had 
been  obtained  by  lf\  H.  fTatson,  on  the  part 
of  the  plaintiff,  tor  entering  judgment  non  ob- 
stante veredicto  on  the  second  issue,  on  the 
ground  of  its  being  immaterial;  and  R.  V, 
Richards  had  also,  on  behalf  of  the  defendant, 
obtained  a  rule  for  a  new  trial,  on  the  ground 
that  the  award  was  uncertain,  inasmuch  as 
that  it  did  not  find  the  day  of  the  last  settle* 
ment. 

R.  y,  Richards  now  urged  that  theai^*nrd  upon 
the  face  of  it  was  uncertain.  It  said  that  a 
sum  of  money  was  due,  with  interest  from  the 
period  of  the  last  settlement ;  but  the  precise 
time  of  that  settlement  was  left  totally  unde- 
fined, and  the  defendant  therefore  could  not 
calcnlate  the  interest  due.  The  defendant 
must  be  ignorant  of  the  date  of  the  last  settle- 
ment, without  the  averment  of  it  in  the  decla- 
ration ;  and  unless  that  date  was  ascertained, 
he  could  not  pay  money  into  Court.  The 
arbitrator  alone  could  know  the  time,  and 
althouifh  it  might  be  suggested  that  he  could 
have  been  called  to  prove  it,  that  was  no  an- 
swer, for  he  might  have  died  before  the  trial. 
It  had  been  decided  that  an  award  must  be 
certain  in  its  terms,  so  that  it  could  be  clearly 
understood  without  the  aid  of  extrinsic  matter. 
Cargie  v.  ylitcheson,  2  B.  &  C.  1/0.  The 
averment  of  time  was  a  material  one,  although 
laid  under  a  videlicet, 

W,  H.  fFatson,  contrb.-fTht  date  of  the  last 
settlement  was  immaterial ;  and  if  money 
should  be  payable  on  a  certain  event,  it  was 
unnecessary,  in  pleading,  to  aver  the  precise 
day  on  which  that  event  occurred ;  and  if  the 
day  should  be  improperly  made  a  part  of  the 
issue,  it  would  be  immaterial.  Bennet  v.  HoL 
beck,  2  Saund.  317.  The  objection  that  money 
could  not  be  paid  into  Court  was  easily  an- 
swered, for  the  defendant  might  have  demanded 
a  particular.  The  award,  besides,  was  suffi- 
ciently certain  in  its  terms ;  for  in  Beale  v. 
Beale,  Roll.  Abr.  tit.  Arbitrement,  H.  14,  it  was 
said,  '*  Si  un  submission  soit  de  tout  contro- 
versies  touchant  un  voiage  al  mere,  et  un  ob- 
ligation one  condition,  pur  performance  de 
ceo  ;  et  un  agard  est  fait  que  Tun  paiera  son 
parte  del  charge  del  voiage,  et  allowera  son 
proportionable  parte  de  losse  que  venera  de 
niege  per  le  voiage  sur  account,  et  agard 
oustre  de  I'auter  parte,  &c.    Coment  que  cest 
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Bl^ard  soil  de  luy  meBme  uncerten  uncone  en 
taut  que  post  estre  reduce  al  un  certentie  ceo 
eat  nn  bon  agard."  So  here  the  award  might 
be  renderea  certain.  If  interest  had  been 
directed  to  be  paid  from  the  time  of  the  death 
of  j4,  B.,  that  time  might  be  shewn  by  evidence. 
Besides,  whether  the  date  was  certain  or  not, 
the  bbjection  should  have  been  pleaded.  Nan- 
son  V.  Livenedge,  2  Vent.  242. 

R,  F,  Richardi  in  reply.— The  objection 
need  not  be  specially  pleaded,  but  might  be 
raised  under  the  traverse  of  the  making  of  the 
award  modo  et  forma.  The  case  suggested  of 
an  award  for  the  payment  of  interest  from  the 
death  of  an  individual,  would  be  bad  for  uncer- 
tainty. 8o  here  also  the  arbitrator  was  the 
only  person  who  could  determine  the  date  of 
the  last  settlement.  The  case  would  have  been 
different  if  a  fact  had  been  referred  to,  which 
could  have  ascertained  with  certainty  aliunde. 
Cur.  adv.  vuli. 

Parke,  B.,  subsequently*  gave  judgment. — 
The  first  question  of  which  the  Court  would 
dispose,  was  the  rule  for  a  new  trial.  The 
award  appeared  to  fall  within  the  principle  of 
Cargie  v.  j4Hehftton,  and  it  was  not  necessarily 
uncertain.  If  the  time  of  the  last  settlement 
was  matter  in  dispute,  then  the  case  would 
have  been  different,  and  the  award  would  have 
been  bad.  It  was  unnecessary  to  decide 
whether  the  objection  would  have  been  open 
to  the  defendant  on  tins  plea,  because,  suppo- 
sing that  it  was  so,  it  was  distinctly  shewn  that 
the  date  of  the  last  settlement  was  ascertained. 
The  Court,  therefore,  had  no  doubt  that  the 
award  was  good,  and  that  the  first  issue  was 
properly  found  for  the  plaintiff. 

The  next  point  for  consideration  was,  whe- 
ther the  second  issue  was  immaterial,  or  what 
was  the  consequence  if  it  was  not.  The  Court 
thought  that  it  was  immaterial.  The  precise 
day  of  the  last  settlement  was  matter  of  no 
importance  if  that  settlement  had  been  made 
in  the  lifetime  of  the  intestate,  and  before  the 
reference.  Had  there  been  no  other  plea  on 
record,  the  proper  course  would  have  been  to 
have  awarded  a  repleader,  and  not  to  have 
given  judgment  non  obstante  veredicto*  Lacy 
V.  Reynolds,  Cro.  Eliz.  215;  Lambert  v.  Tay- 
lor,  4  B.  &  C.  138 ;  Roll.  Abr.  99.  That  form 
of  judgment  proceeded  on  the  confession  in 
the  plea,  and  the  insufficiency  of  the  avoidance; 
but  in  thb  plea  an  immaterial  issue  was  raised 
without  any  confession. 

Then  the  Court  had  to  inquire  whether  a 
repleader  ou£fht  to  be  awarded,  as  there  was 
another  proper  issue  raised,  and  decided  for 
the  plaintiff  on  the  record,  on  which,  if  it  stood 
alone,  the  plaintiff  was  clearly  entitled  to  judg- 
ment. It  was  first  suggested  in  Goodburne  v. 
Bowman,  9  Bing.  532,  that  if  an  immaterial 
issue  was  raised  by  one  plea,  and  the  cause  of 
action  was  fully  proved  or  confessed  on 
another,  the  plaintiff  was  entitled  to  judgment 
on  that  confession  or  proof,  and  a  repleader 
would  not  be  granted.  But  there  was  a  dis- 
tinction between  that  case  and  the  present,  for 
there  was  no  plea  here  confessing  any  part  of 
the  cause  of  action  -,  and  there  was  no  issue 


upon  anv  plea,  ettabKshing  the  truth  of  the 
whole  ot  it ;  and  the  Court  was  not  aware  of 
any  precedent  for  awarding  a  repleader  as  to 
part.  As  there  could  be  no  judgment  on  a 
confession  there  must  be  a  replea<kr.  To  save 
the  expense  of  a  formal  judgment,  the  parties 
should  amend  without  costs  on  either  side. 

A  rule  was  then  drawn  up,  ordering  the  rule 
for  a  new  trial  to  be  discharged,  and  the  par- 
ties  to  be  at  liberty  to  amend  without  payment 
of  costs;  but  that  if  the  defendant  did  not 
amend  within  a  week,  the  plaintiff  should 
have  judgment  of  repleader,  on  the  rule  for 
judgment  non  obstante  veredicto. 

No  amendment  being  made,  the  plaintiff 
signed  judgment  of  repleader,  gave  a  rule  to 
plead,  and  demanded  a  plea,  on  which  the  de- 
fendant obtained  a  Judge's  order  to  stay  pro- 
ceedings on  payment  of  debt  and  costs.  The 
costs  were  taxed,  and  the  nraster  allowed  the 
plaintiff  the  costs  of  the  trial  of  the  first  and 
third  issues,  and  of  the  rule  for  a  new  trial. 
On  the  next  day,  final  judgment  for  want  of 
a  plea  on  the  repleader  was  signed  by  the 
plamtifi^s  attorney,  and  the  costs  of  that  judg- 
ment  were  then  further  allowed. 

R.  V.  Richards  in  consequence,  obtained  a 
rule  for  the  review  of  the  taxation,  and  to  set 
aside  the  final  jndgment ;  and  also,  that  upon 
payment  of  debt  and  costs,  all  further  proceed- 
mgs  should  be  stayed. 

W.  H.  fFatson  shewed  cause.  Before  the 
rule  of  H.  T.  2  W.  4,  s.  74,  it  was  ad- 
mitted  that  neither  party  was  entitled  to  costs 
on  a  judgment  of  repleader ;  but  that  rule,  by 
its  providing  that  the  costs  of  all  issues  found 
for  the  defendant,  should  be  deducted  from 
the  plaintiff's  costs,  had  introduced  a  new 
principle  in  this  respect.  The  costs  on  a  judg- 
ment  of  repleader  were  governed  on  the  same 
principle  with  those  on  a  judgment  non  obstante 
veredicto.  Da  Costa  v.  Clarke,  2  B.  &  C.  376 ; 
and  since  the  new  rules  each  party  would  be 
entitled  to  the  costs  of  the  issues  respectively 
found  for  him  on  this  latter  judgment. 

Parke,  B.,  said  that  the  Court  of  Common 
Pleas  had  given  a  contrary  decision  in  Gfwd- 
burne  v.  Bowman,  and  in  his  opinion  properly 
so.  A  person  could  not  have  the  costs  of 
issues  found  for  him,  when  there  was  a  iudg- 
ment  non  obstante  veredicto.  The  rule  of  Court 
to  which  reference  had  been  made,  did  not 
affect  this^ase.  That  was  not  made  in  pur- 
suance of  any  statute,  and  did  not  therefore 
alter  the  law.  All  the  rule  did  was  to  put  a 
proper  construction  on  the  act  23  Hen.  8,  c. 
15,  setting  aside  those  cases  which  decided 
that  a  defendant  was  not  entitled  to  costs 
when  he  succeeded  on  part  of  a  cause  of  action, 
which  was  capable  of  division  This  case  must 
follow  the  general  rule  of  a  repleader;  and  the 
parties  must  begin  again  from  the  fir&t  fault, 
and  the  other  pleadings  must  go  for  nothing. 
The  rule,  therefore,  must  be  absolute  for  the 
review  of  taxation,  and  for  setting  aside  the 
judgment,  but  without  costs. 

Rule  accordingly. — Plummer,  administratriof 
of  Thompson,  deceased,  v.  Lee,  T.  T.  1837.— 
Excheq.  ^  . 
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MISCELLANEA. 


A  barrister's  first  speech. 

The  following  account,  from  Hawkins'  Me- 
moirs, of  Sir  Wm.  Jones's  first  speech  In  court, 
may  illustrate — by  an  example  of  the  opposite 
practice — the  accuracy  of  the  positions  in  the 
article  which  commences  the  present  number. 

*'  I  remember  to  have  heard  him  speak  as  a 
counsel  in  the  Court  of  King's  Bench :  the  ques- 
tion before  the  court,  arose  from  private  dis- 
agreements in  a  family,  which  made  a  separa- 
tion between  husband  and  wife  necessary  :  and 
there  being  a  child,  whose  interests  were  to  be 
taken  care  of,  the  interference  of  the  court  was 
required.  A  perfect  silence  prevailed, — the  at- 
tention of  all  present  being  attracted  to  hear  what 
*  Linguist  Jones,'  as  he  was  even  then  called, 
would  say.  Though  he  could  not  have  been 
accustomed  to  hear  his  own  voice  in  a  court 
of  law,  for  I  believe  this  was  his  forensic  deltdi, 
he,  nevertheless,  spoke  with  the  utmost  dis- 
tinctness and  clearness,  not  at  all  disconcerted 
by  the  novelty  of  his  situation.  His  tone  was 
highly  declamatory,  accompanied  with  what 
Pope  has  called,  '  ballancing  his  hands,'  and 
he  seemed  to  consider  himself  as  much  a  pub- 
lic orator  as  Cicero  or  Hortensius  could  have 
done.  His  oration,  for  such  it  must  be  called, 
lasted,  I  recollect,  near  an  hour.  But  the  orator, 
however  he  might  wish  to  give  a  grand  idea  of 
the  office  of  a  pleader,  did  not,  in  the  course  of 
the  business  entirely  avoid  the  ridiculous  ;  for 
having  occasion  to  mention  a  case  decided  by 
the  court,  he  stated,  in  the  same  high  declama- 
tory tone  in  which  he  had  delivered  the  whole 
of  his  speach,  that  he  found, '  that  it  had  been 
argued  by  one  Mr.  Baldwin.'  Not  being  very 
conversant  with  the  state  of  the  bar,  he  did  not 
know  that  this  '  one  Mr.  Baldwin'  was,  at  the 
time  of  which  I  am  speaking,  a  barrister  of 
great  business,  and  was  then  sitting  not  half 
a  yard  from  the  orator's  elbow.  It  occasioned 
a  smile,  or,  perhaps,  more  than  a  smile,  on 
every  countenance  in  court;  but  the  orator 
proceeded  as  steadily  as  before.  In  the  course 
of  his  speech,  he  had  occasion  to  mention  the 
governess  of  the  child ;  and  he  had  done  it  in 
such  terms  as  conveyed,  or  must  have  conveyed 
to  any  one  possessed  of  ordinary  powers  of 
comprehension,  an  idea  that  she  was  an  ex- 
tremely improper  person  to  remain  with  a 
young  lady:  on  the  next  day  therefore  Mr. 
Jones  appeared  again  in  the  seat  which  he  had 
occupied  the  preceding  day;  and  when  the 
judges  had  takem  their  seats,  he  began,  with 
the  same  high  declamatory  tone,  to  inform  the 
court,  *  that  it  was  with  the  deepest  regret,  he 
had  learned  that  in  what  he  had  the  honour  to 
state  to  their  lordships  the  preceding  day,  he 
was  understood  to  mean  to  say,  that  Mrs. 


was  a  harlot !'  The  gravity  of  every  counte- 
nance in  court  yielded  to  the  attack  thoa  made 
upon  it»  and  a  general  laugh  was  produced  by 
it." 


THE  EDITOR'S  LETTER  BOX. 


The  Thirteen  Volumes  of  the  Legal  Observer 
and  the  Two  Volumes  of  the  Monthly  Record 
already  published,  form  a  complete  Hiator}-  of 
the  Law  for  the  last  seven  years.  They  con- 
tain among  many  other  things. — 1.  All  the 
important  Acts  of  Parliament.  2.  All  the 
New  Bills  which  have  not  passed  into  Law.  3. 
The  fullest  information  on  the  leading  subjects 
relating  to  Law  Reform;  as  Local  Courts, 
General  Registry,  Imprisonment  for  Debt, 
Chancery  and  Bankruptcy  Reform,  &c.  &c. 
4.  Reviews  of  all  Publications  connected  with 
or  bearing  on  the  Law.  5.  Reports  of  Com- 
mittees and  Commissioners,  Parliamentary 
Returns.  6.  Le^al  Biography,  including  Me- 
moirs of  all  emment  Lawyers  who  have  died 
or  retired  in  the  last  seven  years,  with  many 
others.  7.  AH  the  late  Rules  and  Orders  of 
Court.  8.  Dissertations  and  Cases  connected 
with  Conveyancing  and  Property  Law.  9. 
The  Law  of  Attorneys.  10.  Practical  Poinu 
of  General  Interest.  11.  Remarkable  Trials, 
ancient  and  modern.  12.  The  Laws  of  other 
Countries.  13.  Early  Reports  of  Decisions, 
by  Barristers  of  the  several  Courts,  together 
with  a  variety  of  other  matter,  of  daily  use  to 
the  Practitioner.  The  General  Index  to  the 
first  Ten  Volumes,  and  the  subsequent  Indexes 
render  all  this  information  easily  accessible. 

Our  readers  are  aware  that  in  order  to  accom- 
modate  Provincial  Subscribers,  we  issued  a 
Stamped  Edition  some  months  ago,  and  sent 
the  cover,  containing  Adverthemeuts^  as  a  9up« 
plement.  The  General  Post  Officers  object 
to  transmit  the  latter,  and  we  shall  therefore,  in 
the  New  Volume,  commencing  next  month,  for 
the  Session  1837—1838,  insert  the  Advertise- 
ments on  the  last  page  of  the  Weekly  Number, 
or  in  the  Monthly  Record,  arranged  in  such 
manner  as  not  to  disfigure  the  work.  These 
announcements  being  generally  useful  to  the 
profession,  their  preservation  in  the  body  of 
the  work  will  be  an  advantage  both  to'  the 
Reader  and  Advertiser.  They  will  be  classified 
for  the  purpose  of  convenient  reference. 


We  have  received  the  Queries  of  C. ;  E.  C. ; 
and  P.;  but  cannot  insert  them.  We  have 
repeatedly  stated  that  these  points  can  only  be 
admitted  in  the  form  of  disputed  points,  and 
the  proposers  should  give  the  result  of  their 
own  research  before  they  call  on  others  to 
solve  the  difficulty. 
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SATURDAY,  OCTOBER  21,  1837. 


—  ••  Quod  mairM  ad  no» 

Pertinet,  et  oescire  mmlom  est,  agitamut. 


HORAT. 


HINTS  FOR  ADDRESSING  JURIES 
AND  OTHERS. 


I  WILL  now  add*  one  or  two  other  remarks 
on  addressing  juries  and  other  tribunals  of 
justice,  and  will  confine  my  present  article 
to  some  hints  on  the  management  of  the 
voice. 

Many  would  have  the  young  orator  take 
lesions  in  elocution  to  obtain  a  knowledge 
of  this.  In  my  opinion  it  is  quite  unneces- 
sary, and  may  be  prejudicial.  A  singing- 
master  may  do  some  good—  not  in  teaching 
the  learner  how  to  speak,  but  in  accustom- 
ing him  to  draw  his  breath  from  his  lungs ; 
to  dwell  on  his  words,  and  oftentimes  in 
strengthening  his  voice.  A  master  in  elo- 
cution will  generally  teach  him  too  much — 
he  will  teach  him  to  raise  his  voice  here, 
to  lower  it  there,  and  so  on,  instead  of 
teaching  him  to  trust  to  the  natural  in- 
flections which  exist  in  every  voice,  llie 
learner,  when  he  speaks,  will  be  thinking — 
not  of  his  argument,  but — whether  he  is 
managing  his  cadences  with  propriety.  He 
will  thus  acquire  not  a  natural,  but  an 
affected  manner.  He  will  be  led  away 
from  the  real  business  of  his  speech, — the 
true  objects  which  he  is  to  obtain.  His 
thoughts  will  not  be  on  his  audience,  but 
on  lumself, — not  whether  he  is  making 
way  with  them,  but  whether  he  is  attend- 
ing to  the  rules  which  were  prescribed  for 
him.  If  he  trusts  to  nature,  and  speaks  in 
his  own  natural  voice,  he  will  soon  find 
that  his  feelings  will  insensibly  influence 
the  tones  of  his  speech,  and  afford  variety 
enough.  There  is  perhaps  one  rule  which 
may  be  laid  down,  although  it  must  al- 

•  See  ante,  p.  441. 
VOL.  XIV. — Ko.  425. 


ways  be  broken  through  if  it  interferes  with 
the  natural  manner.  I  would  have  the 
orator  begin  in  as  low  a  tone  as  he  pleases, 
provided  he  is  sure  he  is  heard.  If  he 
begins  in  a  high  tone  of  voice,  he  must 
generally  keep  it  up  throughout,  which 
will  be  very  fatiguing  to  the  audience; 
whereas  if  he  begins  quietly  and  in  a  low 
tone,  he  may  rise  to  a  higher  at  pleasure, 
and  always  return  to  his  lower  tone.  This, 
besides,  is  a  rule  which  will  not  oblige  him 
to  think  of  his  voice  at  all,  except  at  the 
commencement  of  his  speech,  and  having 
once  began,  let  him  forget  it  throughout. 

One  great  difficulty  of  the  young  speaker 
is  this :— Shall  I  be  heard  ?  Shall  I  be  too 
low,  or  shall  I  be  too  loud  ?  Practice  can 
only  answer  these  questions  completely; 
but,  as  a  general  rule,  this  may  be  men- 
tioned. You  look  on  those  whom  you 
address.  You  will  soon  find  out  whether 
they  hear  you.  If  you  are  addressing  a 
single  judge,  this  will  be  seen  at  once :  if 
you  are  addressing  a  jury,  or  more  than 
one.  it  will  be  more  difficult ;  but  still  you 
will  soon  discover  it.  If  you  are  addressing 
a  large  audience,  aJs  a  public  meeting,  the 
common  advice  is— and  it  is  very  good 
i^vice--look  at  the  most  distant  person  in 
it,  and  nature  will  help  you  to  make  your- 
self heard ;  and  if  you  are  heard  by  him, 
you  will  necessarily  be  heard  by  all. 

Of  course  there  is  a  great  variety  in  the 
natural  gifts  of  the  orator  as  to  voice.  It 
is  a  most  happy  thing  for  a  man  who 
aspires  to  be  a  public  speaker  to  have  a  fine 
voice,  full,  deep,  flexible,  and  harmonious. 
How  often  has  a  fine  voice  helped  a  speech 
triffing  and  inconsiderable  in  ever  other 
respect !  Now  it  is  as  impossible  to  acquire 
a  fine  voice,  as  it  is  to  add  an  inch  to  one's 
stature.  Still  we  know  that  many  very 
effective  orators  have  had  very  bad  voices-— 
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poor  in  every  way,  thm»  weak,  and  posi- 
tively defective  in  utterance.  The  expe- 
rience of  every  age  affords  numerous  ex- 
amples of  this.  There  is  therefore  ample 
encouragement  fiir  persons  gifted  m  otber 
respects  to  endeavour  to  become  public 
speakers.  The  fact  is,  we  soon  become 
accustomed  to  any  voice,  if  it  be  perfectly 
natural.  Even  though  it  be  disagreeable 
at  first,  we  speedily  get  over  this,  and  look 
to  the  other  qualities  of  the  speaker.  It  is 
in  every  one's  power,  at  any  rate,  not  to 
call  more  attention  to  his  voice  than  is  ne- 
cessary— not  to  render  it  more  unpleasant 
than  nature  has  made  it.  He  will  do  this, 
assuredly,  if  he  attempts  any  cadances, 
any  false  or  footed  tones.  As  well  might 
the  peacodc  endeavour  to  imitate  the 
nightingale.  Let  all  young  speakers,  there- 
lore,  be  contented  widi  whatever  nature  has 
given  them  in  this  way.  Of  course,  positive 
defects,  such  as  inabilities  to  pronounce 
/certain  letters,  &c.  should  be  overcome,  if 
^lossible ;  but  let  all  intonations  of  voice  be 
left  to  nature,  and  not  to  art. 

In  addressing  a  number  of  people,  many 
inexperienced  persons  think  Uiey  shall  be 
the  better  heard  if  they  itrain  their  voices, 
.lliis  is  a  mistake.  They  will  be  much 
better  heard  if  they  speak  in  their  natural 
Jcey,  and  give  much  more  pleasure.  A 
strained  voice  grates  disagreeably  on  the 
ear,  and  we  listen  unwillingly  to  it;  whereas 
a  natural  voice,  however  disagreeable,  we 
get  accustomed  to,  and  at  last  think  little 
about  it  if  the  other  points  of  tiie  speaker 
are  good. 

This  is  all  I  have  to  say  as  to  the 
management  of  the  voice,  and  it  is  fully 
sanctioned  not  only  by  my  own  experience, 
but  that  of  many  public  speakers  with 
.whom  1  have  conversed. 

B. 


NEW  TABLE  OF  FEES  IN  THE 
COMMON  LAW  COURTS. 


•Bt  the  Common  Law  Courts  Act,  1  Vict. 
c.  30,  s.  6,  the  Commissioners  of  Fees  ap- 
pointed by  1 1  G.  4,  &  1  W.  4,  are  directed 
to  prepare  a  table  of  fees  to  be  received  by 
the  olicers  of  the  Common  Law  Courts 
from  and  after  the  1st  January  next.  This 
table  is  first  to  be  kid  before  the  Judges, 
who  are  authorized,  to  revise  and  correct  it. 
We  understand  that  the  Fee  Commission- 
ers have  accordingly  prepared  a  table  of 
fees,  and  that  it  is  about  to  be  submitted 
to  the  Judges. 


Soon  after  the  act  passed,  we  called  the 
attention  of  such  of  our  readers  as  are  prac- 
titioners in  these  Courts,  to  the  subject  of 
the  fees  this  to  be  leviaad,  and  subse- 
qjuttitlf  a  eoivwpoadeat.  irtiose  letter  we 
publisned,  pointed  out  the  necessity  of  re- 
ducing the  office  fees  paid  on  proceedings 
in  actions  under  20/.,  on  the  ground  that 
the  costs  allowed  were  in  those  cases  much 
diminished. 

We  presume  that  our  professional  readers 
who  are  engaged  in  Common  Law  Practice 
will  lose  no  time  in  considering  the  subject, 
and  making  such  suggestions  as  may  be 
necessary.  Besides  reducing  the  fees  in 
minor  actions,  it  is  desirable  that  the  fees 
on  the  early  stages  of  all  actions  should  be 
moderate,  in  order  that  the  suitors  may  not 
be  deterred  from  seeking  redress.  The 
Pee  Commissioners  have  of  course  drawn 
a  scale  which  will  produce  the  sum  re- 
quired for  defraying  the  expense  of  the 
new  officers,  and  compensating  those  who 
retire;  but  this  should  not  be  done  by 
la3riag  any  considerable  weight  on  the  first 
step  in  an  action.  If  a  larger  fee  be  neces- 
sary, it  should  rather  fall  on  the  latter  stages 
of  a.cause,  when  the  parses  may  expect  to  be 
speedily  reimbursed.  Should  the  fees  on  issu- 
ing writs  be  increased,  it  is  probable  that 
such  increase  would  have  the  effect  of  driv- 
ing  the  suitor  either  to  give  up  part  of  his 
claim,  in  order  to  bring  himself  within  the 
jurisdiction  of  the  inferior  Courts,  or  to 
abandon  it  altogether^  or  submit  to  an  un- 
just compromise.  • 

We  trust  the  sul^jcct  wiU  be  well  con- 
sidered before  the  toble  of  fees  be  finally 
settled. 


CHANGES  IN  THE  LAW  IN  THE 
LAST  SESSION  OF  PARLIAMENT, 
1837. 

No.  XXVI. 

MUNICIPAL  GORPORATtONS. 

1  Vict.  e.  78. 
( ConrludeH  from  pn^ft  447.) 
Mayor  or  Covncriior  to  ctnwetie  9  M^efing 
of  the  Council  to  suppfy  ynettneiei  in  the  Ofice 
ofjldermnn  •r  Jfvyor.— That  the  mayor  <ff 
every  borourh  nsmed  in  the  said  act.  and  in 
which  no  akierman  or  less  than  the  full  num- 
ber of  aldermen  shall  hare  been  elected,  or  if 
there  shall  be  no  mayor  the  councillor  who 
shall  be  chosen  for  that  purpose  by  the  greatest 
number  of  councillors  within  the  boruugh«  or 
in  case  a  majority  of  them  shall  i^t  be  able  to 
Agree,  then  the  councillor  chosen  before  the 
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passinff  of  thU  act  assessed  and  bdng;  occupier 
and  owner  as  aforesaid  to  the  greatest  amoont 
in  the  whole  borough,  shall  within  ten  days. 
after  the  vacancies  (hereinbefore  last  men- 
lioned)  shall  hare  been  filled  np,  convene  a 
meeting  of  the  council  for  the  purpose  of  filling 
any  vacancies  in  the  office  of  alderman,  or  of 
mayor,  or  of  mayor  and  alderman,  as  the  case 
may  be;  and  at  everv  such  meeting  such 
mayor  or  councillor  niall  preside,  and  the 
conncil  «hall  proceed  to  elect  the  aldermen 
then  to  be  elected  \  and  immediately  after  the 
elet^ion  of  aldermen,  if  any  aldermen  are  then 
to  be  elected,  the  council  shall  proceed  to  elect 
a  mayor,  if  there  shall  then  be  no  mayor ;  and 
the  councillor  by  whom  the  meeting  was  con- 
vened shall  cootmue  to  preside  at  the  election 
of  mayor ;  and  in  every  case  of  vacancv  which 
may  be  occasioned  among  the  councillors  by 
reason  of  any  sach  election  of  aldermen,  and 
which  ought  to  be  iiUed  according  to  the  pro- 
visions of  the  said  act,  the  mayor  shall  convene 
a  meeting  of  burgesses  for  the  purpose  of  fil* 
ling  such  vacancy  in  the  manner  provided  by 
the  said  act  in  the  case  of  extraordinary  va- 
cancies  in  the  office  of  councillor :  Provided 
always,  that  the  president  of  any  such  meeting 
of  the  council  holden  under  the  provisions  of 
this  act  for  the  election  of  a  mayor  or  alder- 
man  in  any  borough  in  which  there  shall  be 
DO  mayor  shall  have  a  second  or  casting  vote 
in  case  of  an  equality  of  votes,  (s.  13.) 

MnwMf  nf  eieetlng  JidermeH.^ThtX  after 
the  pasnng  of  this  act  the  election  of  aldermen 
by  the  council  shall  be  in  mauner  following ; 
that  is  to  say,  every  member  of  the  council 
entitled  to  vote  in  that  election  may  vote  for 
any  number  of  persons,  not  exceeding  the 
number  of  aVIermen  then  to  be  chosen,  by 
personally  delivering  at  such  meeting,  to  the 
mayor  or  chairman  of  the  meeting,  a  voting 
paper  containing  the  christian  name  and  sur- 
name of  the  persons  for  whom  he  votes,  with 
their  respective  places  of  abode  and  descrip- 
tion, sucn  paper  being  previously  sig[ned  with 
the  name  of  the  member  of  council  voting; 
and  the  mayor  or  chairman  of  the  meeting,  as 
800D  as  all  the  voting  papers  have  been  deli- 
vered to  him,  shall  openlv  produce  and  read 
the  same,  and  immediately  afterwards  deliver 
them  to  the  town  clerk,  to  be  kept  among  the 
records  of  the  borough ;  and  in  case  of  equality 
of  votes  among  those  entitled  to  vote  the 
mayor  or  chairman  shall  have  a  casting  vote, 
whether  or  not  he  may  be  entitled  to  vote  in 
the  first  instance,  (s.  14.) 

Audiiwn  ttmi  AM9euor$  dii^ualijled  tobeof 
the  OounciL^^And  reciting  that  by  the  said 
act  for  regulating  corporations  it  is  provided, 
thaS  no  burgess  shall  be  eligible  to  be  or  be 
elected  an  auditor  or  assessor  who  shall  be  of 
the  council ;  be  it  also  enacted,  that  no  burgess 
shall  be  eligible  to  be  elected  a  member  of 
the  council  while  holding  the  office  of  assessor 
or  elective  auditor,  (s.  15.) 

in  (fose  o/iUneit  of  Alderman  at  EUrtlon,-^ 
That  in  case  of  the  illness  or  incapacity  to  act 
of  any  alderman  at  any  election,  the  mayor 
shall  be  empowered  to  appoint  another  alder- 


man'to  act  in  the  room  of  such  alderman  dur* 
ing  such  illness  or  incapacity,  (s.  16.) 

Aueawe  may  appoint  a  Deputy,  Appoint^ 
ment  to  be  ngmfied  to  the  CounciL — ^And  be 
it  enacted,  that  every  assessor  shall  be  empow* 
ered  and  he  is  hereby  directed  as  soon  as 
conveniently  may  be  after  his  election,  and 
from  time  to  time  as  the  occasion  may  aris^ 
or  to  him  may  seem  fit,  to  appoint  under  his 
hand  a  deputy  to  act  for  him  in  case  of  Ms 
illness  or  mcapacity  to  act  at  any  election  or 
any  revision  of  the  burgess  lists  $  and  cvelf 
sueh  appointment  shall  be  ugnified  by  him  in 
writing  under  his  hand  to  the  council,  and 
shall  be  recorded  on  the  minutes  of  their  pro^ 
ceedings.  (s.  170 

Poll  may  he  closed  if  an  Hour  has  elapsed 
without  a  Vote  being  tendered,^Thht  at  any 
elections  under  the  provisions  of  the  said  aet» 
or  dr  this  act,  it  shall  be  lawful  for  the  predd* 
ing  officer  to  close  the  poll  at  any  time  before 
four  of  the  clock,  if  one  hour  shau  have  elapsed 
during  which  no  vote  shall  have  been  tendered 
for  any  candidate  i  provided  that  no  penon 
or  persons  have  within  the  last  hour  been 
prevented  from  coming  to  the  poll  by  anv 
riot,  violence,  or  other  unlawfal  means,  of  widen 
notice  shall  have  been  given  to  the  returning 
officer,  (s.  18.) 

Mayor,  jildermen,  and  Councillors  under  this 
Act  to  continue  as  if  elected  in  due  7*im^.«— 
That  every  mayor  elected  under  the  provisions 
of  this  act  shall  continue  in  office  until  his 
successor  shall  have  accepted  the  office  of 
mayor,  and  shall  have  made  and  subscribed  the 
declaration  required  in  that  behalf  i  and  every 
alderman  and  councillor  elected,  under  the 
provisions  of  this  act  shall  continue  in  office 
for  the  same  time  as  if  he  had  been  elected  in 
the  month  of  November  last  according  to  the 
directions  of  the  said  act  for  regulating  ^sor- 
porations.  (s.  19.) 

Proceeding's  on  account  of  Dr/ects  cured  by 
this  Act  to  be  discontinued, — ^That  every  pro- 
ceeding commenced  before  the  passing  of  this 
act,  and  still  pending  in  the  Court  of  King's 
Bench,  ai^ainst  any  person  upon  any  ground 
on  which  it  is  herein  declared  that  the  validity 
of  the  election  into  any  corporate  office  shall 
not  be  questioned,  or  for  the  purpose  of  bring- 
ing into  question  the  validity  or  any  election 
or  act  which  is  herein  declared  to  be  good, 
shall  be  discontinued  immediately  upon  the 
passing  of  this  act,  upon  payment  of  tne  costs 
incnrred  op  to  that  time ;  and  that  the  prosecu- 
tor or  relator  shall  be  entitied  to  receive  from 
the  defendant  in  every  such  proceeding  all  such 
costSf  to  be  taxed  as  between  attorney  and 
client,  according  to  the  practice  of  such  Court* 
(s.  20.) 

No  Aditantage  to  be  tahen  under  this  Act  in 
Actions  brought  by  anu  Corporution,  That  no 
advantage  shall  l)e  taken  of  the  invalidity  of 
any  election  which  shall  be  rendered  valid  hv 
this  act  in  any  action  already  brought  or  which 
may  be  hereafter  brought  by  any  corporation, 
but  such  action  shall  be  tried  on  iu  merits,  as 
tf  no  soeb  objection  could  be  set  up  against 
the  plaintiff's  right  of  proceedings  but  t|ie 
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Court  in  which'  such  action  la  or  shall  be 
broujSfht,  or  any  Jud^e  of  the  same  Court  in 
vacation,  eliall  on  applicaiion  of  the  defendunt, 
if  the  Coart  or  Jud^e  think  the  invalidity  of 
any  such  election  would  have  been  a  defence 
to  such  action,  order  tlie  plHintiff  in  any  such 
action  to  pay  such  defendant  his  costs  up  to 
the  time  of  the  application,  and  also  his  costs 
of  the  application,  taxed  as  betiveen  party  and 
party,  (s.  21.) 

Potter  to  take  Ext  met  i  from  Minvtes,  Sfc. — 
That  from  and  after  the  commencement  of 
this  act,  any  burgess  of  any  borouvrh  shall  be 
at  liberty,  at  all  seasonable  times,  to  make  any 
copy  of  or  take  any  extract  from  the  book  re- 
quired by  the  said  net  to  be  kept  for  the 
purpose  of  enterinf^  the  minutes  of  council, 
and  also  to  make  any  copy  or  take  any  extract 
from  any  order  in  council  of  such  borough  fur 
the  payment  of  any  money ;  and  it  shall  'also 
be  lawful  for  any  alderman  or  councillor  of 
any  borough,  at  all  seasonable  times,  to  make 
any  copv  of  or  take  any  extract  from  the  book 
requirea  by  the  said  act  to  be  kept  by  the 
treasurer  of  such  borough,  (s.  22.) 

Pntceeding9  ofi^xio  warranto  arnifut  Mayor ^ 
ifC,  to  be  commenced  within  Twelve  Monthtt, — 
That  after  the  passinf^  of  this  act  every  appli- 
cation to  the  Court  of  Kinf^'s  Bench  for  the 
purpose  of  calling  upon  any  person  to  show 
by  what  warrant  he  claims  to  exercise  the  office 
of  mayor,  alderman,  councillor,  or  burgess  in 
any  borough  shall  be  made  before  the  end  of 
twelve  calendar  mouths  after  the  election  or 
the  time  when  the  person  against  whom  such 
application  shall  be  directed  shall  have  become 
disqualified,  and  not  at  any  subsequent  time, 
(s.  23.) 

Applications  may  he  made  to  Court  of  King^t 
Bench  for  a  Mandamus  to  put  a  Burgfeu  on  the 
Holt. — ^That  it  shall  be  lawful  for  any  person 
whose  claim  shall  have  been  rejected  or  name 
expunged  ut  the  revision  of  the  burgess  roll 
of  any  of  the  said  boroughs,  to  apply  before 
the  end  of  the  term  then  next  fullowing,  to 
the  Court  of  King's  Bench  for  a  mandamus  to 
the  mayor  for  the  time  being  of  that  borough 
to  insert  his  name  upon  the  burgess  roll,  and 
thereupon  for  the  Court  to  in(|uire  into  the 
title  of  the  applicant  to  be  so  enrolled  ;  and  if 
the  Court  shall  award  such  mandamus,  the 
.mayor  shall  be  bound  to  insert  the  name  upon 
the  burgess  roll,  and  shall  add  thereunto  the 
words  "  By  urder  of  the  Court  of  King's 
Bench,"  and  shall  subscribe  his  name  to  such 
words ;  and  thereupon  the  person  whose  name 
shall  be  so  added  to  the  burgess  roll  shall  be 
deemed  a  burgess,  and  entitled  to  vote  and 
.  act  as  a  burgess  in  all  respects  as  if  hi^  name 
had  been  put  upon  the  burgess  roll  by  the 
ir.ayor  and  assessotrs ;  and  upon  ^ery  such 
application  the  Court  shall  have  power  to  make 
such  order  with  respect  to  the  costs  as  to  the 
Court  shall  seem  fit.  Cs.  24.) 

fn  ease  Elections  are  not  made  trithin  the 
Time  appointed  hy  b  6f  (i  IV,  A,  c,  76,  and  this 
Act,  the  Corporations  may  proceed  to  such  Elec- 
tions on  the  following  Day, — ^That  after  the 
paaaing  of  this  act,  in  case  no  election  shall  be 


made  of  any  mayor,  or  any  of  the  aldermen, 
councillors,  or  other  corporate  officers,  in  any 
borough  named  in  the  ssid  schedules,  upon  the 
day  or  within  the  time  appointed  by  the  said 
act  for  regulating  corporations  or  by  this  act 
for  any  such  election,  or  such  election  being 
made  shall  afterwards  become  void,  whether 
such  omission  or  avoidance  shall  happen 
through  the  default  of  the  officer  or  officers 
who  ought  to  preside  at  such  election,  or  by 
any  accident  or  other  means  whatsoever,  the 
corporation  shall  not  thereby  be  deemed  or 
taken  to  be  dissolved  or  disabled  from  electing 
such  mayor,  alderman,  or  councillor,  or  other 
corporate  officer,  for  the  future,  but  in  any 
case  where  no  such  election  shall  be  made  as 
aforesaid,  the  election  for  any  such  mayor, 
alderman,  councillor,  or  other  corporate  offi- 
cer  may  be  had,  held,  and  proceeded  with  upon 
the  day  next  after  the  day  on  which  such  elec- 
tion ought  to  have  been  made,  unless  such  day 
shall  happen  to  be  on  a  Sunday,  and  then  upon 
the  Monaay  following,  and  every  act  necessary 
to  be  done  in  order  to  and  for  the  completing 
such  election  shall  and  may  be  then  done,  and 
the  same  shall  be  as  effectual  and  valid  for  all 
purposes  as  if  the  election  had  been  made  on 
the  proper  day  appointed  for  that  purpose. 
(a.  25.) 

Power  given  to  Court  of  King* s  Bench  under 
11  G,  1,  (?.  4,  extended  to  Elections  under  5  Sf 
6  fV,  4,  G,  76,  and  this  ^<?^— That  after  the 
passing  of  this  act  all  the  powers,  authorities, 
and  jurisdictions  by  an  act  of  the  eleventh  year 
of  the  reign  of  his  late  Majesty  King  George 
the  First,  intituled  **  An  Act  for  preventing 
the  Inconveniences  arising  from  Want  of  Elec- 
tions of  Mayors  or  other  Chief  Magistrates  of 
Boroughs  or  Corporations  being  made  upon 
the  Days  appointed  by  Charter  or  Uxage  for 
that  Purpose,  and  directing  in  what  Manner 
such  Elections  should  be  afterwards  made," 
given  to  his  Majesty's  Court  of  King's  Bench 
in  cases  where  no  election  shall  be  made  of 
the  mayor,  bailiff  or  bailiff's,  or  other  chief 
officer  or  officers  of  cities,  boroughs,  or  towns 
corporate,  upon  the  day  or  within  the  time 
appointed  by  charter  or  usage  for  that  purpose, 
and  that  no  election  is  made  pursuant  to  the 
directions  in  that  act  prescribed,  or  such  elec^ 
tion  being  made  shall  afterwards  becc»me  void 
as  in  that  act  mentioned,  shall,  and  the  same 
are  hereby  extended  to  all  cases  in  which  no 
election  shall  be  made  of  any  mayor,  alder- 
man, councillor,  or  other  corporate  officer,  or 
other  person,  to  any  corporate  office,  on  the 
day  or  within  the  time  appointed  for  any  such 
election  under  the  provisions  of  the  said  act  of 
the  fifth  and  sixth  years  of  the  reign  of  his 
present  Majesty  for  regulating  corporations, 
or  of  this  act ;  and  the  said  Court  of  King's 
Bench  is  hereby,  empowered  in  all  such  cases 
to  award  a  mandamus,  and  to  cause  such  pro- 
ceedings to  be  had  thereupon,  and  to  loake 
such  orders,  and  to  do. all  other  acts,  matters, 
and  things  in  respect  thereof,  as  fully  and  ef- 
fectually as  the  said  Court  is  now  by  law  aa- 
thorise<l  in  any  other  cases  of  mandamus  for 
the  election  of  any  officenKof  corporations; 
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aod  the  election  to  be  held  under  such  mun- 
damus  shall  be  held  and  the  proceeding  thereon 
conducted  within  the  borough  in  the  same 
manner  and  under  the  like  re^^ulations  and 
provisions  as  are  in  the  said  act  of  his  Majesty 
Kintr  George  the  First  enacted  and  providecl. 
(8.  26.) 

Freemen  may  he  admitted  who  were  entitled 
before  the  paninff  o/5^6  fy.4,e,  76.— That 
every  person  who  at  the  time  of  the  passing  of 
the  said  act  for  regulating*  corporations  was 
entitled  to  be  admitted  to  the  freedom  of  any 
borough  named  in  the  schedules  to  the  last 
recited  act,  shall  be  entitled  to  be  admitted 
thereunto  in  like  manner,  and  subject  to  the 
same  conditions,  restrictions,  and  limitations, 
in  all  respects,  as  any  person  who  shall  have 
acquired  his  title  to  such  freedom  after  the 
passing  of  the  last  recited  act.  (s.  270 

Money  harrowed  to  dischargee  any  pre^exieting' 
Debt  to  he  deemed  a  Debt  cftntracted  be/ore  the 
paaing  o/  6  4"  7  ^.  4,  e.  104. — ^And  reciting 
that  by  6  &  7  W.  4,  c.  104,  it  is  enacted,  that 
It  shall  be  lawful  for  the  council  of  any  borough 
named  in  the  schedules  (A.)  and  (B.)  annexed 
to  the  first  hereinbefore  mentioned  act,  to  exe- 
cute from  time  to  time  any  deed  or  obligation 
in  the  name  of  the  bodj  corporate  whose 
council  they  are  for  secunng  repayment  and 
satisfaction  of  any  debt  or  obligation  con- 
tracted by  or  on  behalf  of  the  said  body  corpo- 
rate before  the  passing  of  the  said  act  for  re- 
gulating corporations  $  it  is  enacted,  that  any 
money  borrowed  by  any  such  council  for  the 
purpose  of  being  applied  and  which  shall  be 
actually  applied  in  or  towards  satisfaction  and 
dbcharge  of  any  such  pre-existing  debt  or 
obligation  shall  be  deemed  and  taken  to  be, 
within  the  true  intent  and  meaning  of  the  said 
act  of  the  last  session  of  parliament,  a  debt 
contracted  by  or  on  behalf  of  such  body  cor- 
porate before  the  passing  of  the  said  act  for 
regulating  corporations,  (s.  28.) 

Overeeers  may  levy  Borough  Rates  on  Parts 
eaclusivrly  of  any  Parish  within  the  limits  nf  the 
Borough. — And  reciting  that  the  limits  of  the 
boroughs  in  some  cases  extend  over  parts  of 
parishes,  townships,  and  places,  parochial  or 
otherwise,  leaving  the  remainder  of  such  pa- 
rishes, townships,  and  places,  without  the  limits 
of  such  boroughs ;  and  doubts  have  arisen 
whether  the  said  act  contains  provisions  under 
which  the  shnre  which  ought  to  be  paid  by  the 
parts  included  within  the  limits  of  any  borough 
of  any  borough  rate  to  be  levied  in  pursuance 
of  the  same  act  can  be  assessed  and  levied  upon 
such  parts  exclusively  of  the  remainder  not 
within  the  limits  of  the  borough  ;  now  it  is 
enacted,  that  the  overseer  or  overseers  of  the 
poor  within  any  parish*  township,  or  place 
whereof  part  lies  within  the  limits  of  a  borough 
as  aforesaid,  or  any  person  or  persons  who,  in 
pursuance  of  the  powers  contained  by  reference 
in  the  said  act,  shall  be  appointed  to  act  as 
overseer  or  overseers,  shall  and  may  and  is 
and  are  hereby  empowered  to  levy  and  raise,  in 
manner  directed  by  the  said  act,  upon  such 
part  exclusively  of  any  parish,  township,  or 
place  as  ia  situate  within  the  limits  of  such 


borough,  such  sum  or  sums  of  money  as  shall 
be  required  to  pay  every  borough  rate  (includ- 
ing rates  already  paid  by  such  overseer  or 
overseers  or  other  person  or  persons)  assessed 
and  to  he  hereafter  assessed  under  the  autho- 
rity in  the  said  act,  upon  such  part  of  any  such 
garish,  township,  or  place  as  lies  withm  the 
mits  of  such  borough,  (s.  29.) 

Certain  Matters  of  Local  Jurisdiction  made 
cognizable  by  Justices  of  Peace  for  the  County, 
Sfc,  6  &  7  ^.  4,  c.  103.— That  all  matters  cog- 
nizable by  virtue  of  any  local  act  of  parliament 
or  otherwise  by  any  justice  of  the  peace  or  by 
the  general  or  quarter  sessions  or  the  peace 
having  jurisdiction  within  any  place  which  since 
the  passing  of  the  said  act  for  regulating  cor- 
porations, or  of  an  act  passed  in  the  sixth  and 
seventh  year  of  the  reign  of  his  present  Ma* 
jesty,  intituled  "  An  Act  to  make  temporary 
Provision  for  the  Boundaries  of  certam  Bo- 
roughs," has  ceased  or  which  under  any  future 
act  may  cease  to  be  within  and  to  be  part  of 
any  borough  or  the  liberties  thereof,  shall  be 
cognizable  by  the  justices  of  the  peace  or  the 
general  or  quarter  sessions  of  the  county,  rid- 
ing, or  division,  liberty  or  jurisdiction,  within 
which  such  place  is  situate,  in  the  same  m&nner 
and  subject  to  the  same  provisions  as  the  same 
were  within  the  jurisdiction  of  the  justices  of 
the  peace  for  that  borough  or  place,  or  of  the 
general  or  quarter  sessions  of  the  same.  (s.  30.) 

Offences  agoinst  local  Acts  made  cognizable 
by  Borough  Justices. — That  after  the  passing 
of  this  act  all  offences  committed  within  any 
borough,  or  the  precincts  thereof,  against  the 
provisions  of  any  local  act  of  parliament,  shall 
be  cognizal)le  by  the  justices  of  such  borough, 
and  such  justices  shall  possess  all  the  power>! 
and  jurisdiction  with  respect  to  such  offences 
which  were  heretofore  possessed  by  the  justices 
of  any  county,  riding,  division,  liljerty,  or  ju- 
risdiction, by  virtue  of  any  such  local  act: 
Provided  always,  that  in  every  case  in  which 
imprisonment  might  be  a^varded  for  any  such 
offence,  or  to  enforce  payment  of  any  penalty 
imposed  by  any  such  act,  such  imprisonment 
may  be  awarded  to  take  place  in  any  gaol  to 
which  the  justices  of  that  borough  have  power 
to  commit  offenders,  (s.  31.) 

Before  whom  Courts  of  Record  may  be  holden. 
That  every  court  of  record  for  the  trial  of  ci- 
vil actions  within  any  borough  named  in  the 
schedules  to  the  said  act  for  regulating  corpo- 
rations may  in  the  absence  of  the  recorder  be 
hold  en  for  all  purposes  within  the  competency 
of  the  said  court  (except  the  trial  of  issues  in 
law  or  in  fact)  before  any  person  vvhom  the 
recorder  shall  from  time  to  time  appoint  for 
that  purpose  under  his  band  and  seal,  such 
person  being  a  barrister  at  law  or  attorney  of 
five  years  practice,     (s.  32.) 

Orderst  affidavits^  8fc.  now  made  Ity  or  before 
the  recorder f  may  be  made  by  or  before  the  re^ 
gistrar  in  absence  of  the  recorder. — That  all 
rules,  orders,  and  affidavits,  and  all  other 
matters  and  things,  (except  the  trial  of  issues 
in  law  or  in  fact,)  in  any  way  relating  to  the 
business  of  rtny  borough  court  of  record,  not 
regulated  by  local  act  of  ^liament^  of  whioli 
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the  recorder  or  his  deputy  is  or  bereafter  oiftV 
become  the  jud^e  or  now  acts  as  assesfor^  whicD 
must  now  by  law  be  made»  sworn,  or  done  by 
or  before  such  recorder  or  sach  deputy,  or 
other  the  judge  of  the  said  court,  may  be  made 
sworn  or  done,  either  in  court  or  out  of  court 
in  the  absence  of  the  said  recorder  or  his  de* 
puty,  by  or  before  the  registrar  of  such  court 
or  such  other  person,  being  a  barrister  at  law 
or  attorney  of  five  years  standiDg;  as  the  re* 
corder  shall  appoint  under  his  hand  and  seal. 

Recorder t  to  he  n^Judg'ei  o/BproMg^k  Cntru 
i>  which  ihey  act  «#  j^uenws.  6  ^  7  ^-  "l* 
c.  106. — ^That  in  every  such  horoogh  court  of 
record  in  which  the  recorder  acts  as  assessor,  he 
ihall  after  the  passing  of  this  act  be  the  sole 
judge ;  and  that  the  provisions  of  this  act  and 
of  the  said  act  for  regulating  corporations,  and 
also  of  an  act  passed  in  the  last  session  of  par- 
liament, intituled  "  An  act  for  the  better  ad* 
ministration  of  justice  in  certain  boroughs/' 
shall  extend  to  all  sach  courts  of  which  the  re- 
corder now  acts  as  assessor,  or  of  which  he 
shall  hereafter  become  the  judge,  anything  in 
the  last  mentioned  acts  or  either  of  them  to  the 
contrary  notwithstanding,    (s.  34.) 

JurMictxm  o/Ctmrt  if  Record  may  be  arTtfii* 
ded. — ^That  if  Ms  Majesty  shall  be  pleased  upon 
the  joint  petition  of  the  council  of  any  borouf(h 
named  in  either  of  the  schedules  to  the  said 
act  for  regulating  corporations*  and  of  the  jus- 
tices of  the  adjoining  county,  riding,  parts,  or 
division  of  a  county*  in  quarter  sessions  saaevi^' 
bled,  tn  grant  that  the  jurisdicdon  of  any  court 
of  record  for  the  trial  of  civil  actions,  or  of 
any  court  of  requests  or  of  cooclence  for  the 
recovery  of  small  debts  within  such  borough, 
■hall  be  extended  over  anv  district  a<lljacent  to 
the  said  borough*  and  within  the  jurisdiction  of 
such  Quarter  sessions,  such  as  to  his  Mi^sty 
with  ue  advice  of  bis  privy  council,  shall  seem 
fit,  theiurisdicUon  of  every  such  court  respec- 
tively snail  be  extended  according  to  the  tenor 
of  the  grant ;  and  all  tlie  powers  and  provi- 
sions contained  in  the  said  act  for  regulating 
corporations,  and  in  6  &  7  W.  4,  c.  106, intitu- 
led ''  An  act  for  the  better  administration  of 
justicfe  in  certain  boroughs/'  and  in  this  act, 
relating  to  any  such  court,  shall  extend  to  the 
whole  district  comprised  within  such  extended 
jurisdiction,    (s.  35.)      • 

Jurcri  map  be  iummened  mare  tham  cnoe 
yearly ^  when  all  who  are  guali^  have  beem 
once  eammoned.^Aad  reciting  that  by  the  said 
act  for  regulating  corporations  it  is  provided 
that  no  person  shall  be  summoned  to  serve  as 
a  juror  at  the  court  of  session  of  the  peace»  or 
court  of  record,  in  any  borough  named  in 
either  of  the  schedules  to  the  Sfud  act,  eftener 
than  once  in  one  year  {  be  it  enacted,  that  no- 
thing in  the  said  act  contained  shall  prevent  or 
excuse  any  person,  qualified  and  liable  to  serve 
on  any  such  jury,  Irom  being  sunmoDed  a 
second  time  in  one  year  in  case  every  penon 
qualified  and  Inble  so  to  serve  shall  have  been 
tommoned  once  during  that  year.    (s.  35.) 

Councils  of  Boroughs  io  have  same  powers  as 
Suslicti  in  general  or  fnarter  eessicns  had  in 


relalion  to  building,  ifc.  gaok,  ^^.-^That  the 
several  coundls  of  the  cities  of  Canterbury, 
Litchfield,  and  Lincoln,  and  of  every  other 
borough  named  in  the  schedules  to  the  aa id 
act  for  regulating  corporations,  shall  have  »il 
the  powers  for  buildiog,  enlargiuff,  and  refioir- 
ing  any  gaol  or  house  of  correction  belong^inir 
to  their  city  or  borough  respectively  which  the 
justices  having  the  government  or  orderinff  of 
any  gaol  or  house  of  correetion  in  any  city  or 
borough  within  the  provbioos  of  4  6.  4.  c.  M. 
or  of  6  0. 4.  c.  86,  had  in  general  or  quarter 
sessiotti  before  the  passing  of  the  sud  act  for 
regulating  corporations ;  subject  nevertheless 
to  any  alteration  made  in  the  last  redtod  scu» 
or  either  of  them,  by  6  &  6  W.  4,  c.  36,  mnd 
all  things  by  an  act  of  parliament  provvled  to 
be  done  at  any  general  or  quarter  Sessions  of 
the  peace,  in  relation  to  the  building,  enlargiDK 
or  repairing  any  such  gaol  or  house  of  correc- 
tion, shall  be  done  at  some  quarterly  lueeting^ 
of  the  council  of  the  city  or  borough ;  provi- 
ded always,  that  before  the  building,  enlarir- 
ing  or  repairing  any  such  gaol  or  house  of 
correction  the  expediency  thereof  shall  first 
be  certified  under  the  hand  of  the  reoorder  or 
other  judge  of  such  city  or  borough :  provided 
also  that  all  rules  and  regulations  maiw  for  tbe 
government  of-  any  prisoners  confiue<l  in  say 
such  gaol  or  house  of  correction  shall  be  ap- 
proved by  two  or  more  iustices  acting  in  and 
ror  that  city  or  borough  before  they  ahall  be 
transmitted  to  the  secretary  of  state.   <s.  37-) 

Jueiicei  ^  Ciliee  or  Boroaghe  to  reguimie 
Gaols^  ^e,  therein  at  Quarterly  SessioMS.-^ThaX 
all  the  powers  of  regulation  which  before  tke 
passing  of  the  said  act  for  regulating  corpora^ 
tions  were  possessed  by  the  Justices  having 
the  government  or  ordering  of  aojr  such  gaol 
or  house  of  correction,  anil  all  things  by  any 
act  of  parliament  provided  to  be  done  at  any 
general  or  quarter  sessions  of  the  peace  in  re- 
lation to  the  rej^ulating  of  any  such  gaol  or 
house  of  correction,  shall,  sUl^ect  to  aay  such 
alteration  as  aforesaid,  be  exerdsed  or  done 
by  the  justices  of  the  city  or  borough  to  which 
such  gaol  or  house  of  correction  sbtll  belong, 
and  ror  that  purpose  the  justices  shall  hold  a 
quarterly  session  at  the  usual  times  of  holding 
quarterly  sessions  of  the  peace ;  prorided  that 
no  order  made  by  the  justices  m  pursuance 
of  these  powers  which  shall  require  the  expen- 
diture or  payment  of  any  money  shall  be  of 
force  until  confirmed  by  the  council  of  that 
city  or  borough,  (s.  38.) 

Mayor,  Sfc.  not  to  be  interested  in  any  cms- 
tract  for  building  4^.  Gaids,  ^r.^That  it  shall 
not  be  lawful  for  any  mayor,  alderman,  coun- 
cilman, or  other  officer  ot  a  corporation,  to  lie 
interested  or  concerned  or  emploved,  directly 
or  indirectly,  as  an  architect^  builder,  artist, 
mechanic,  workman,  merchant,  trader,  or 
oUierwise  howsoever  in  any  part  of  the  work  to 
be  done  or  materials  to  be  supplied  at  any  such 
gapl  or  house  of  correction,  or  in  any  contract 
whatever  relating  thereto;  and  if  any  one 
holding  such  office  shatt  be  so  interesteiC  con- 
cerned, or  employed  in  such  work  or  contract 
as  afareiaid,  ha  shall  thenoatowasd  be  dfe- 
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aiKl  also  firotn  tieiotp  thereefcer  elected  or  ep- 
pointed  to  fill  any  corponite  office  frithin  any 
such  citf  or  boroii|(b.  (s.  39.) 

Borouj^A  Gaol  may  be-  MH  bemni  §he  UmiU 
or  eke  Jfc^ar^A.— Tliat  it  shall  be  lawful  for 
the  mayor,  aldermeu,  and  bun^sses  of  any 
lioroagh,  liv  their  councU,  to  eontract  for  the 
purchase  of,  and  to  have  and  hold  to  them  aMl 
their  successors,  auy  lands  not  exceeding  In 
the  whole  ftve  acres,  ehher  within  or  beyond 
the  limhs  of  the  borouf(h,  and  to  build  thereon 
a  town  hall»  conncil  home,  |MiKee  office,  gmol 
or  house  of  correction  for  the  borouj^  f  and 
anr  such  ^ol  or  house  of  eorreeiiMi,  akhouifk 
boilt  beyond  the  limits  of  the  borough,  may  be 
dechtred  by  a  resolutfon  of  the  council,  and 
upon  such  resolution  shall  be  taken  to  be,  the 
^ol  or  house  of  correction  of  the  borough, 
and  shall  be  within  the  same  rnrisdictlon  and 
ahall  be  i^ovemed  and  reflated  in  like  manner 
as  if  within  the  limits  of  the  borough,  (s.  40.) 
Gaoli,  S^e.  under  Cotniijf  JerisSieihm  pre- 
vitfHs  tu^ifl  fF,  4,  c.  103,  eseimM  from  the 
Protimns  of  thet  Act, — And  reciting  that  by 
the  extension  of  the  boundaries  of  cenam 
boroughs,  cities,  and  places^  the  county  ^ols, 
court  Bouses,  depdts  for  militia  arms,  nid  other 
nubile  edifices  and  offices  of  counties  have  been 
Incltided  within  the  boundaries  of  those  cities 
or  boroughs,  and  are  thereby  subject  to  the 
jurisdTction  of  such  cities  or  boroughs  and  of 
Che  sheriflfs  und  otlier  municipal  authorities 
(hereof;  hi  remedy  whereof  it  is  enacted,  that 
all  county  gaols,  courts,  depdts  far  arms,  and 
all  landsi  buihfings,  easements,  and  appune- 
nances  thereunto  belonging,  which  liefore  the 
passing  of  the  act  passed  in  the  last  session  of 
parliament  to  make  temporary  provbion  for 
the  boundaries  of  certain  boroughs,  or  the 
aothoriied  extension  of  the  boaamiea  of  uiy 
borough  since  the  passing  of  that  act,  were  in, 
ofy  or  belonging  to  any  conntr,  shall  be  taken 
to  be  and  considered  and  shall  remain  part  and 
parcel  of  such  county,  and  under  the  exclusive 
Jurisdietion  of  the  authorities  of  such  county, 
as  if  the  said  last^mentioned  act  had  not  passed. 
Cs.41.) 

Certain  Berekgk  Debtwn  «W  Prieamen  im 
CouSempt  map  be  removed  to  tke  County  OeoL 
-^That  in  every  case  in  which  by  virtue  of  any 
eontract  made  between  the  council  of  any 
borough  and  the  justices  of  any  county,  riding, 
parts,  or  division  of  a  county,  Kberty,  or  Juris- 
diction, according  to  the- provisions  of  the 
said  act  for  regulating  corporations,  the  gaol 
belonging  to  such  county,  ridin(;,  j>arts,  or 
division  of  a  county,  liberty,  or  jurisdiction 
tfhall  be  used  as  the  gaol  of  such  borough, 
prisoners  for  debt  or  in  contempt  arrested  in 
any  such  borough  under  any  process  from  anv 
tfoart  may  be  takea  aad  removed  from  sucn 
borough  and  confined  in  that  part  of  such  gAol 
which  la  appropriated  to  deotors,  aad  such 
removal  shall  not  be  taken  to  be  an  escape: 
Provided  always,  that  every  such  prisoner  shall 
ftlll  be  tKken  to  be  within  the  legal  custody  of 
the  person  Gt  persons  in  whose  custody  he 
Mmitf  have -been"  tf  fmprisoiied  trilbiii  tiie 


ridiog,  ^rtSk  or  division  of  a  county,  liberty, 
or  jurismclion  shall  iio|  be  answerable  for  the 
safe  custody  of  any  such  prisoner:  Provided 
also,  thai  it  shall  be  huvful  for  ibe  person  or 
persona  in  whose  cuatodv  such  pristmer  wouM 
nave  been  if  imprisoned  withia  the  borough 
nol  to  take  such  security  from  the  gaoler  or 
Keeper  of  the  gaol  to  which  any  such  prisoner 
shall  be  so  removed,  for  the  safe  custody  of  all 
such  prisoners,  as  shall  be  aureed  oa  between 
the  council  and  justices  aforesaid,  (s.  42.) 

Period  to  mkick  Aeeeuntt  ihall  be  madfi  up. 
— ^And  reciting  that  an  act  was  passed  in  the 
last  sesaion  ai  pariiament,  ktiluled,  "  Aa  Act 
for  the  better  Administriitioa  of  the  Borough 
Ftend  In  certain  Boroughs,*'  providing  among 
other  things  that  acooonts  or  the  receipt  and 
expenditure  on  account  of  the  mayor,  alder<- 
mea,  aad  burgesses  of  such  boroughs  should 
be  sent  to  one  of  his  Majesty's  principal  Secre- 
taries oi  State,  and  be  laid  before  boUi  Uooses 
of  Parliament ;  be  it  enacCed,  that  every  such 
acGouat  shall  be  made  up  to  the  last  period  of 
audit  of  the  said  receipt  and  expenditure,  and 
not  further  or  otherwise,  (s.  43.) 

Orders  for  Pawmene  of  Money  mnp  be  re- 
moved jaie  tke  Cavrt  effCtng^e  Bench  by  cer. 
tioMrL«-i-ABd  reciting  that  tt  is  expedient  to 
give  all  persons  interested  in  the  borough  fund 
of  every  borough  a  more  direct  and  easy 
remedy  for  any  misapplicatioa  of  such  fund ; 
it  is  therefore  enacted,  that  any  order  of  the 
eoaadl  of  any  boreuuh  for  the  payment  of  any 
•am  of  money  from  or  out  of  the  borough  fund 
of  anjr  borough  may  bp  removed  into  the  Court 
of  Kii^s  Bench  by  writ  of  cer/taraW,  to  be 
moved  for  noeording  to  the  usual  practice  of 
the  asad  Court  with  reaped  to  write  of  eertio'- 
rarig  and  that  such  order  may  be  disallowed 
or  confirmed  upon  mo^a  and  hearing,  with 
costs,  according  to  the  judgment  aad  discretion 
of  the  said  Court,  (s.44.) 

Manner  of  tramferrinf  eonnrate  property 
etandiMg'  im  theBank  buok$,  ij^e.  That  any  stocks, 
funds,  or  public  securities  which  may  be  staa^ 
ding  in  the  books  of  the  governor  anil  company 
of  the  bank  of  Eagiand,  or  of  aay  other  pub. 
lie  company  or  society,  in  the  name  of  the 
mayor,  aldermaa,  and  burgesses  of  any  borough 
either  under  their  present  or  under  aay  former 
style  or  title  of  incorporation,  and  the  dividends 
and  interest  thereof,  and  all  bonuses  and  ac- 
cretions thereunto,  which  shall  belong  to  the 
body  corporate  of  such  borough^  without  being 
subject  to  any  trust  for  charitable  purposes, 
may  be  transferred  by  aad  paid  to  such  person 
or  persons  as  the  council  of  the  said  body  cor« 
porate  shall  appoint  by  an  instrument  in  wri« 
ling  under  the  corporate  seal  of  the  borough ; 
provided  that  such  iastrvmeat  of  appointment 
shaU  lie  signed  aad  sealed  also  by  the  clerk  to 
the  charitaldtt  trustees  af  the  borough,  who  is 
herebfdireeted,  upoa^request,  to  saga  aad  seal 
the  same.    (s.  45.) 

Meawer  of  tranefervlng  ckoftteble  proper %y^ 
itantimf  in  the  Bankbeoke^  ifc, — ^That  any 
sCoeks,  funds,  securities^  aad  monies  standing 
as  aforesaid  in  the  Bame  of  a«r  suck  body  cor- 


Digitized  by' 


ioogle 


464  Changes  in  the  Law. — Notices  of  New  Books:  Johnson's  Life  of  Coke, 


l^orate,  which  shall  heloDfir  to  the  charitable 
trustees  of  the  boroufi^h  eolely  upon  some  cha- 
ritable trust  or  tru8t9|  may  be  transferred  by 
and  paid  to  such  person  or  persons  as  shall  be 
appointed  under  the  hand  and  seals  of  the 
^eater  part  of  the  trustees,  which  appointment 
shall  be  attested  under  the  hand  and  seal  of  the 
said  clerk^  provided  that  such  instrument  as 
last  aforesaid  shall  be  also  sealed  with  the 
corporate  seal  of  the  borough,  and  the  mayor 
of  tne  borough  is  hereby  required,  upon  re- 
quest, to  cause  the  seal  of  the  borough  to  be 
atfixed  to  such  instrument  of  nomination, 
(s,  46.) 

Bjf  what  auihority  and  to  whom  dimdendt  of 
charitable  and  corporate  property,  standing  in 
the  Banh  books,  Sfc,  thalt  be  paid, — That  the 
diridends  and  interest  of  any  stocks,  funds, 
securities,  and  monies  standing  as  aforesaid  in 
the  name  of  any  such  body  corporate  which 
shall  belong  partly  to  the  said  body  corporate, 
but  subject  to  some  charitable  trust  or  trusts, 
may  be  paid  to  such  person  or  persons  as  shall 
be  auihorized  to  have  the  same  paid  to  him 
or  them,  by  an  instrument  in  writing  under 
the  corporate  seal  of  the  borough,  and  appoin- 
ted under  the  hands  and  seal  of  the  greater 
part  of  the  trustees,  which  appointment  shall 
oe  attested  under  the  hand  and  seal  of  the  said 
clerk.    (8.47.) 

Receipts  for  monies  and  application  thereof. 
That  in  every  case  the  receipt  of  the  person 
or  persons  authorised  to  give  a  receipt  to  the 
said  company  or  society,  by  any  instrument  un- 
der the  corporate  seal  of  the  said  borough,  and 
also  signed  and  sealed  by  the  clerk  to  the  char- 
itable trustees,  shall  be  an  effectual  discharge 
to  the  said  company  or  society,  and  all  monies 
so  paid  shall  be  applied  to  the  uses  and  in 
the  manner  provided  by  the  said  act ;  tluit  is 
to  say,  so  much  of  the  said  monies  as  may  be 
held  on  charitable  trusts  shall  be  paid  over  to 
the  charitable  trustees  of  the  said  borough,  and 
so  much  as  the  said  body  corporate  shall  be 
entitled  to  beneficially  shall  be  paid  over  to 
the  treasurer  of  the  borough,  and  applied  as 
directed  by  the  said  act  as  part  of  the  borough 
fund  ;  but  no  such  public  company  or  society 
as  aforesaid  shall  be  bound  to  see  to  the  due 
application  thereof,  or  to  the  validity  of  the  ap- 
pomtment  of  the  clerk  to  the  charitable  trus- 
tees, or  to  the  execution  of  any  such  instru- 
ment by  any  of  the  said  trustees,  or  to  inquire 
whether  or  not  the  said  stocks,  funds,  securi- 
ties, or  monies  are  charged  wiib  or  held  upon 
any  charitable  trust ;  and  everv  person  autho- 
rised to  receive  any  monies  under  this  act  shall 
account  to  the  council  and  to  the  charitable 
trustees  respectively  for  all  monies  so  received 
by  him,  and  the  council  and  trustees  respec- 
tively shall  have  the  same  remedies  against  any 
such  person  refusing  or  wilfully  neglecting  so 
to  account  as  are  provided  by  the  said  act  for 
regulating  corporations  in  the  case  of  a  trea- 
surer or  other  officer  appointed  by  the  coun- 
cil refusing  or  wilfully  neglecting  'to  account, 
as  provided  by  the  said  act,  during  the  con- 
tinuance of  his  office,  or  within  three  months 
tkfter  the  expiration  of  his  office,    (s.  48.) 


Powers oftheadS&S  W. 4.  c.  76,  majf  le 
granted  bjf  the  crown  to  towns  or  boroughs  though 
n*»t  corporate. — ^That  if  the  inhabitant  house- 
holders of  any  town  or  borough  in  England  or 
Wales  shall  petition  his  Majesty  to  grant  to 
them  a  charter  of  incorporation,  it  shall  be 
lawful  for  his  Majesty,  by  anv  such  char- 
ter, if  he  shall  think  fit  by  the  advice  of 
his  privy  counsel  to  grant  the  same,  to  extend 
to  tne  inhabitants  of  any  such  town  or  borough 
within  the  district  to  be  set  forth  in  such  char- 
ter all  the  powers  and  provisions  of  the  said 
act  for  regulating  corporations,  whether  such 
town  or  borough  be  or  be  not  a  corporate  town 
or  borough,  or  be  or  be  nut  named  in  either 
of  the  schedules  to  the  said  act;  provided 
nevertheless,  that  notice  of  every  such  petition 
and  of  the  time  when  it  shall  please  his  Majes- 
tv  to  order  that  the  same  be  taken  into  consi- 
deration by  his  privy  counsel,  shall  be  publis- 
hed in  the  London  Gazette  one  month  at  least 
before  such  petition  shall  be  so  considered, 
but  such  publication  shall  not  need  to  be  by 
royal  proclamation,     (s.  49.) 

Business  to  be  transactetl  at  general  or  quarter 
sesiiofisfor  the  counties  &*.<?  in  which  boroughs 
are  situate. — ^I'liat,  in  all  boroughs  and  places 
where  general  or  quarter  sessions  of  the  peace 
have  under  and  by  virtue  of  the  said  recited  act 
ceased  or  been  discontinued  to  be  h olden,  all 
such  business,  matters,  and  things  which,  under 
or  by  virtue  of  any  general  or  local  act  of  par- 
liament, or  any  usage  or  custom,  ought  or 
were  usually  heard,  decided,  or  transacted  at 
such  general  or  quarter  sessions  by  the  justices 
of  the  peace,  with  the  assistance  of  any  juries 
there  assembled,  shall  and  may  hereafter  be 
heard,  decided,  and  transacted,  by  the  general 
or  quarter  sessions  of  the  peace  lor  the  coun- 
ties, ridings,  or  divisions,  liberties,  or  jurisdic- 
tions in  which  such  boroughs  are  situate,  and 
by  the  justices  of  the  peace  and  juries  there  as- 
sembled respectively,    (s.  50.) 


NOTICES  OF  NEW  BOOKS. 


The  Life  of  Sir  Edward  Coke,  Lard  Chief 
Justice  of  England  in  the  reign  ofjasnes  /, 
with  Memoirs  of  his  Contemporaries ,  B7 
Cuthbert  William  Johnson,  Esq.,  of 
Gray's  Inn,  Barrister-at«Law.  In  two 
vols.  Vol.1.  London:  Henry Golbnrn, 
1837. 

We  always  readily  welcome  any  biogra- 
phical work  relating  to  the  great  wortibies 
of  the  law,  and  therefore  gladly  turn  our 
attention  to  Mr.  Johnson's  life  of  Sir  Ed- 
ward Coke.  We  cannot  commence  our 
notice  of  the  work  more  appropriotely,  than 
by  quoting  the  author's  Introduction. 

"  The  works  (he  says)  of  Sir  Edward  Coke 
have  been  long  familiar  to  the  legal  profession ; 
to  no  English  lawyer,  indeed,  are  his  gigantic 
labours  unknown.    But  with  regard  to  the  life 
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of  their  gtetX  author,  with  the  exception  of 
the  able  notice  by  Oldys,  in  the  Bio^raphia 
Britaonica,  little  has  yet  been  accomplisbed. 
To  the  readers  of  English  history,  Coke  is 
principally  known  as  the  pleader  who  so  ran- 
courouslv  conducted  the  prosecution  of  Sir 
Walter  Raleigh ;  and  he  is  hardly  remembered 
for  anything  except  the  part  which  he  played 
in  that  melancholy  trial.  To  this,  many  cir. 
cumstances  have  contributed ;  he  was  much 
too  independent  in  his  political  conduct  to  be 
a  favoante  with  the  historians  of  either  party ; 
too  patriotic  for  the  royalists;  his  high  pre- 
rogative legal  opinions  were,  on  the  other  hand, 
equally  distasteful  to  the  republicans. 

"  In  this  work,  I  have  endeavoured  to  supply 
the  deficiency  above  referred  to ;  and  for  this 
purpose  have  availed  myself  of  the  stores  con- 
tained in  tlie  Plumian  Library,  in  my  own  im- 
mediate neighbourhood;  that  of  Lambeth, 
which  has  been  opened  to  me  by  the  kindness 
of  his  Grace  the  Archbishop  of  Canterbury, 
and  that  of  Holkham,  through  the  liberal 
hospitality  of  the  Earl  and  Countess  of  Lei- 
cester. 

"  In  none  of  these  collections,  however,  nor 
even  among  the  splendid  stores  of  the  British 
Museum,  have  I  found  so  many  original  letters 
of  Coke  as  I  once  anticipated.  In  truth,  the 
now  remuning  correspondence  of  this  great 
lawyer  b  extremely  limited,  and  not  much  dis- 
tinffubhed  either  for  its  ease  or  its  elegance ; 
and,  upon  the  whole,  our  knowledge  of  his  pri- 
vate life  U  but  little  extended  hy  hb  own 
writings. 

"  In  the  present  work  I  have  endeavoured 
to  do  justice  to  Coke's  character,  by  showing 
him  not  only  as  the  lawyer  and  the  author,  but 
aa  the  unflinching  patriot,  for  in  all  these  pub- 
lic relations  he  puts  forth  the  highest  clums  to 
our  gratitude  and  admiration — claims  which 
he  well  maintained  to  the  end ;  for  at  the  age 
of  fourscore  we  shall  find  him  still  the  same 
ardent  lover  of  hb  country  as  in  the  prime  of 
life;  still  exerting  his  great  powers  and  ac- 
quirements, as  when  he  was  Attorney  General 
to  Queen  Elizabeth. 

"  At  the  same  time,  I  have  on  no  occasion 
endeavoured  to  conceal  Coke's  great  and 
manifold  defects,  so  often  disnlayed  during  his 
long  and  eventful  career.  But,  in  reviewing 
these  errors,  we  must  not  forget  tlie  character 
of  the  age  in  which  he  lived.  We  must  re- 
member, that  moderation  of  language,  and 
liberality  of  feeling,  were  not  then  the  fiubion- 
able  attributes  of  public  characters,  or  mild- 
ness of  punbbment  the  desired  attribute  of  the 
criminal  code  of  England.  Moreover,  we 
most  not  forget  that  if  Coke,  in  common  with 
the  political  party  with  whom  be  associated, 
sometimes  outstepped  the  bounds  of  modera- 
tion and  humanity,  he  was  surrounded  by  diffi. 
culties  and  perplexities  at  once  novel  and  un- 
precedented; that  he  was  claiming  for  the 
Commons  privileges  never  before  exercbed, 
and  combating  mighty  prerogatives  of  the 
crown,  which  nad  been  long  enjoyed  without 
resistance ;  that  he  was  very  often  obliged  to  I 
argue  without   authorities,  and  to  — "'-'-  ' 


positions  in  which  he  was  of  necessity  the 
aggressor.  In  short,  while  renewing  at  this 
distant  and  improved  period  of  human  cultiva- 
tion, the  life  of  this,  in  manv  respects,  truly 
great  man,  let  us  not  withbola  from  our  esti- 
mate that  liberal  interpretation  of  his  failings, 
the  al>8ence  of  which,  in  hi*  estimate  of  others 
was  Coke's  chief  error." 

Mr.  Johnson  has  bestowed  great  pains  in 
the  execution  of  his  interesting  task.  He 
has  not  only  availed  himself  of  all  the 
sources  of  published  intelligence,  but  has 
pursued  his  inquiries  amongst  manuscripts, 
and  has  visited  every  place,  and  made  ap- 
plication wherever  it  was  likely  that  infor- 
mation could  be  obtained.  The  materials 
thus  learnedly  and  carefully  collected,  have 
been  wrought  up  by  the  author  in  an  ani- 
mated and  judicious  manner,  and  with  a 
spirit  and  feeling  highly  creditable  to  his 
character  as  a  member  of  the  profession. 

We  shall  for  the  present,  confine  our 
review  of  the  author's  labors  to  such  parts 
of  them  as  may  be  gratifying  to  the  student 
and  the  yoimger  members  of  the  profession. 
The  author  observes  that, 

"  To  the  law  student,  the  life  of  Sir  Edward 
Coke  is  full  of  materials  for  the  most  careful, 
the  most  serious  reflection.  Riches  did  not 
reader  him  idle,  affluence  did  not  enervate 
him.  Born  to  a  competent  estate,  he  yet  la- 
boured in  his  profession  as  if  for  his  very  exist- 
ence. Rising  from  hb  bed  before  day- break, 
he  studied  unceasingly  until  weariness  com- 
pelled him  to  seek  repose.  He  was  one  of  the 
few  eminent  lawyers  on  whom,  as  Lord  Wood- 
houselee  justly  remarks, '  fortune  has  bestowed 
hereditary  affluence ;  for,  to  a  man  of  talents 
and  of  moderate  activity,  the  possession  of  a 
competence  in  early  life  is  very  far  from  being 
an  advantage.' 

"  Coke  did  not  start  in  life  with  both  the 
great  advantages  which  Lord  Talbot  consider- 
ed the  best  endowments  of  a  law  student, 
'  parts  and  poverty,'  for  he  had  a  family  estate, 
and  excellent  connexions — connexions  which 
through  life  he  studiously,  perhaps  too  care- 
fully, preserved  and  extended,  certainly  in  his 
latter  days  more  so  than  accorded  with  his 
happiness.  He  commenced  however  with  still 
greater  endowments  than  these :  namely,  \rith 
a  moral  courage  which  no  difficulties  appalled, 
and  with  habits  of  industry,  for  which  no  in- 
vestigation was  too  tedious  or  intricate. 

"It  would  be  unjust  to  the  student  to  hold 
up  Coke  as  a  perfect  model  for  his  imitation, 
for  ha  had  many  great  and  important  defects 
of  character.  He  was  proud  in  the  extreme, 
imperious  and  overbearing^,  lliis  pride  was 
one  great  actuating  principle  which  followed 
him  through  life,  was  dbtinj^ished  in  hb  two 
marriages,  in  his  pleadings,  in  his  decisions  as 
a  judge,  in  hb  contests  with  Bacon,  in  his  in- 
trigues at  court,  in  the  marriages  of  hb  chil- 
maintaiQ  I  dren,  and  even  in  his  speeches  in  parliament. 
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*•  ffii  prklf ,  liowevcf,  was  nrtl  nmffiiefl  to 
bimself,  florehoine  as  he  wm  of  rominon  taw, 
or  to  hi*  own  iri^iintie  iic(|iiirem«nt8.  He  ^H 
proud  of  the  equity  of  the  iatv»  of  Buf^land, 
prond  of  hts  eountnr  and  of  his  country's 
rights,  and.  when  totierinic  towards  his  jfrare, 
hi  one  of  his  last  aHdresses  to  the  Commoners 
of  Ens^land,  he  a^ratn  spok«  of  Ms  eoiintry's 
jflories,  of  the  feats  of  her  children  in  hy-gone 
days  of  triumphaat  victories,  with  ul  the 
bnoyant  enthusiasm  of  youth.  This  proud 
feeling  tif  patriotism  is  discernahle  ib  all  his 
tvorks  {  it  is  found  in  every  pajfe  of  his  *  Com- 
mentaries/ au<t  it  peepe  out  even  in  the  dry 
prefuces,  to  still  more  uninvitinf  reports. 

'*  His  er**r  anxious  soliritude  lor  the  process 
of  the  student  was  worthy  of  so  ipreat  a  man. 
It  was  not  with  him  an  occasional  feeling,  for 
it  will  be  found  beaming  through  all  his  gigan. 
tic  labours*— he  let  no  opportunity  escape  to 
further  this  benevolent  intention. 

•*Of  Coke's  morvlky,  of  hmrelidons  feel- 
ings,  we  have  abvodant  evidenoe.  The  student 
will  not  fail  to  be  struck  with  the  testimf)ny 
he  gives  to  the  unvarietl  non-success  of  every 
lawyer  of  his  day,  who  was  distinguished  for 
his  'disregard  of  the  rules  of  virtue  or  the  laws 
of  God." 

Of  the  early  studies  of  Coke  we  have  the 
following  account* 

••  Be  remained  at  the  Oniverslty  four  years. 
There  is  no  account  of  his  studies  to  be  found 
at  Cnmltridge  ;  there  exist  nO  ti^ditionS  con- 
cerning his  sayiivgs  and  doings.  Being  intetid. 
ed  for  the  profession  of  the  law»  he  orobably 
paid  more  attention  to  the  studt  of  rJorman 
French,  and  to  the  year  books,  than  to  mathe 
nsatics  or  classic  lore. 

^*  He  had  novt  arrived  at  ait  age  wh«fi  jrouflg 
persons  begin  to  acquire  the  chief  portion  of 
the  useful  information  which  they  are  to  benefit 
by  in  life.  Coke  celtmnly  was  not  ati  idler : 
he  early  began  to  read  Sueh  books  as  woola 
serve  him  in  his  future  professional  pursuits. 
Among  the  books  at  Holkham  Hall,  there  are 
many  law  authorities,  containing  his  liOto- 
graphs  and  notes,  dated  at  a  very  early  period 
of  Ills  life.  He  must  have  possessed  from  his 
fkoyish  days  the  power  of  Intense  ap|)lication. 
in  a  very  remarkable  degfee.  Tlie  books 
which  he  studied  so  steadilv,  and  so  perse- 
veringfy,  were  of  a  narure  which  almost  defy 
the  iriental  digestion  of  a  modero  student. 

"Tlicre  were  then  no  law  books  written 
Witti  Che  eletranre  of  Blackstone*s  Commen 
taries,  or  Feame's  Contingent  Remainders. 
Every  law  authority  was  composed  in  the  bar- 
barous law  French  of  the  age,  and  Coke  had 
to  struggled  to  obttiin  knowledge  from  such 
authors  as  Fleta,  Brllton,  Hehghftm  and  Lit- 
tleton )  from  the  year  books,  and  the  reports 
of  Plowden  and  Dyer." 

Mr.  Jbhtiaon  thus  describes  Coke's  com- 
ing to  London,  and  his  oonnc  of  study  at 
the  Inns  of  Court : 

*•  In  his twenty-ftrstyeari Coke  wasj'emovcd 
from  Cambridge  to  diffbrd's  Inn,  in  Loofdon, 


and.  In  the  fbllowing  year,  April  24,  1572,  en- 
tered himself  a  student  of  the  Inuef  Temple. 
As  a  student,  it  appears,  he  spieedily  was 
noticed  for  a  very  close  applicacion  to  his 
studies ;  and  more  publicly  bv  a  very  clear 
statement  to  the  Benchers  of  the  Cook's  cascj 
which  had  considerably  embarrassed  these 
grave  lawyers  and  who  very  much  admired 
the  way  in  which  Coke  unravelled  the  story. 
It  was  probably  a  case  relating  to  the  manage- 
ment of  the  House,  with  which  I  confess  my- 
self unacquainted. 

**  He  was  admitted  to  the  bar  in  his  twenty- 
seventh  year,  when  he  had  been  a  member  of 
the  Middle  Temple  only  six  years,  which  at 
his  age  was  thought  to  be  a  v^ry  extraoftlinary 
circumstance,  for  the  students  were  then  ac 
customed  to  remain  eight  or  nine  years  on  tlie 
books  of  the  societv,  before  they  were  called. 

''From  the  period  when  Coke  left  Cam- 
bridge, until  his  twenty-eighth  year,  when  he 
pleaded  his  iirst  cause,  I  have  few  materials 
from  which  I  can  leam  the  course  of  his  stu- 
dies, the  books  he  read,  of  the  stbdertts  with 
whom  he  associated.  That  he  was  not  Im  idle 
reader  is  proved  by  bis  published  wofks ;  for 
he  never  touched  upon  any  theme,  commented 
upon  a  section  of  his  author,  tfr  Keported  any 
case,  but  he  Upparently  exhausted  an  the  Team- 
ing which  could  be  applied  to  tlie  subject 
His  habit  of  6afly  rising,  Which  attended  him 
through  life,  gave  him  ample  time  for  his  f(u- 
dies.  His  grandson.  Roger  Coke,  tells  tts'tb^t 
he  Qsuafly  ros6  at  thrte  d*cl6bk  In  thft  momtug, 
and  in  has  time,  the  courts  seldom  saf  later 
than  noon.  The  buaness  of  i  barrister  having 
the  most  Extensive  practice  would  then  leave 
him  ample  space  for  a  ^et^  cafeful  and  ei^tend- 
ed  course  of  study.  The  cases,  too.  In  Coke's 
dsy,  principally  Involved  questions  of  feal  pro- 
perty s  these  were  rare,  and  others  not  more 
impoitaot  wer*  tribal  oiic^  of  defamation  of 
character.  Trials  on  bills  of  exchange  were 
then  neariy  Unknown.  Thei^  are  not  mors 
than  two  or  three  reported  cSses  of  ttiil  descrip- 
tion pr^vtotisly  to  the  timd  when  Coke  quitted 
the  bench.  Few  cases  tb^n  occn fred  of  the 
kind,  which  no%v  so  irtcessantly  ocdij^y  the 
attention  of  the  courts.  The  labours  of  the 
Judges  were  iFigbt. 

«*  The  courte  of  legal  study  was,  In  Ills  tfme, 
rather  diflTerent  from  the  syatem  at  present 
adopted.  A  student  was  then  usually  ohfigeif 
to  ue  eight  years  on  the  t»ooks  of  an  inn  of 
court  before  he  could  be  called  to  tbe  bar ; 
five  yeers  longer  than  is  at  present  necessail^. 

'^Clifford's  Inn,  as  wsll  as  several  other 
sttbofdiiiate  inns,  were  then,'as  now,  appen- 
dages to  the  larger  Inns  of  Court,'  ana  In 
these  it  was  usual  for  the  law  students  to  dweTI, 
and  associate  together,  for  the  purpose  of 
study  and  the  disputation  of  doubtful  of  diffi- 
cult points  of  law.  The  pnictTee  has  long 
been  disuied,  T  learn  from  an  old  manuscript 
of  the  time  of  Henry  Vllf,  that  In  these  Inns 
a  curious  system  of  study  Was  then  adopted. 

*•  *  After  dinner  and  supper/  save  thii  writer^ 
'th6  Students  and  learners,  in  the  bouse,  sit 
^together,  by  three  and  thM,  ih  ftjebtepsny;' 
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and  one  nf  the  thre^  putceth  fortki  sdore  doubt- 
fill  qnettion  in  the  laiv  to  the  other  two  of  his 
company;  aitd  tbcy  renoD  and  arynie  anio  It 
in  Enf;]s8h  ;  and  at  Iait»  be  that  ^tteth  forth 
the  i|iie8tion  derlaretb  his  mind,  also  shewing? 
unto  them  the  judf^meot,  or  better  opinion  of 
his  book,  where  he  had  the  same  question ; 
asd  thi^  do  the  students  ob«erte  erery  day 
thronj(hout  the  year,  except  festival  days.' " 

Such*  says  our  author,  was  the  legal 
sdiOdl  ia  which  Coke  was  educated. 

^  *'That  he  was  industrious  and  perseverin|if, 
rime,  by  its  fruits,  demonstnited ;  pleasure  did 
not  tempt  him  from  the  dry  legal  Inquiries  of 
his  profession  ;  he  was  never  even  suspected 
of  any  licentious  conduct.  If  the  youth  is  the 
^pito^le  of  ihe  man,  he  \tM  proud  and  reserved, 
I'conomical  in  his  expenses,  neat  in  his  dress, 
nmbitions  uf  distinction,  and  leaving  no  means 
unemployed  to  realize  his  aspiring  hopes,  the 
fondest  wishes  of  his  heart. 

'•  His  public  principles,  there  is  little  doubt, 
partook  of  the  spirit  of  the  age.  Born  in  the 
short  reign  of  Edward  VI,  he  first  became  a 
public  character  in  the  reign  of  Elizabeth, 
when  an  intense  dread  of  popery  and  an  earnest, 
grateful  admiration,  of  Elizabeth's  services  in 
the  canse  of  protestanism  threw  a  veil  over 
even  het*  most  arbitrary  proceeHihsrs  ;i— public 
feelings,  w|iich  were  completely  lost  m  the 
reigns  of  her  not  diore  ariiitrary,  but  more 
selfish  successors. 

*'  In  Trinitpr  term  1578,  Coke  pleaded  his 
first  cause;  his  practice  speedily  became  con. 
siderable,  and,  soon  after  this  great  event  in  a 
liarrister^s  life,  he  received  tlie  appointment  of 
reader  of  Lyon's  Inn,  a  situation  which  kt  held 
for  three  years  with  the  highest  credit. 

"  *  The  benchers,'  says  the  manuscript  I  have 
before  deferred  to.  •  appoint  the  utter  barristers 
to  read  among  them,  openly  in  the  hall,  of 
which  he  has  notice  halt  a  year  before.  The 
first  dav  he  makes  choice  of  some  act  or  sta- 
tute,  whereupon  he  grounds  his  whole  readini^ 
for  that  vacation  ;  he  reciteth  certain  doubts, 
and  questions,  which  he  hath  devised  upon  the 
said  statute,  and  declares  his  Judgment  there- 
opoo,  ader  which  one  ef  the  utter  barristers 
repeateth  one  question,  propounded  by  the 
reader  who  did  put  the  case,  aikd  endeavours 
to  confute  the  objections  laid  against  him. 
The  senior  barristers*  and  resders,  one  after 
tlie  other,  do  declare  their  opinions  and  judg- 
inents  in  the  same,  and  then  the  reader,  who 
did  put  the  case,  endeavours  to  confute  the  ob. 
jectipns  laid  against  him,  and  to  confirm  his 
own  opinion.  After  which,  the  judges  and 
sergeauti,  U  any  be  there,  deolara  their  opi- 
nion.* 

"  Coke  bad  begun,  some  time  before  this, 
to  aceomvlate  ceiisideralile  property^  Hie 
praetiee  at  (he  bar  was  Incrative,  and  the  e«- 
tates  feft  him  by  his  father,  had  evidently  in- 
creased  in  his  hands.  There  is  at  Holkham 
HaQ.  the  original  book  of  title  deeds  belonging 
to  Sir  Edward,  with  various  notee  in  h'M  own 
hand  writing.  Thus,  at  the  end  of  the  first 
ioientttra,  which  rdetes  to  Titksball  Ansteis,; 


dated  2nd  October  1 576,  he  has  written  :  '  This 
>Vaa  the  first  purchase  made  by  the  aforesaid 
Sir  Edward  Colce.'  These  purchases  succeed* 
ed  each  other  with  great  rapidity,  and  at  last 
attracted  the  notice  of  government.  There  is 
a  tradition  in  the  Coke  family,  that  when  he 
was  in  treaty  for  tlie  funily  estate  of  Castle 
Acre  Priory,  in  Norfolk,  James  I  told  him,  that 
he  had  already  as  mvch  land  as  it  wasproper 
a  snbjeet  should  possess.  To  this  Sir  Edward 
replied,  'Then,  please  your  Majesty,  I  will  only 
add  one  mere  mere  to  the  estate." 

Of  hia  style  and  manber  of  pleading, 
aaya  Mr.  JoluieoB,  we  have  no  very  correct 
iusconnt. 

''His  recorded  speeches  are  disttninfished 
for  their  legal  knowledge,  theh*  learning  and 
their  close  adherence  to  the  facts  of  the  case ; 
there  is  little  trace  of  imagination ;  he  wvs 
seldom  figurative,  and  still  more  rarely  elo- 
quent. His  speeches,  to  a  modern  reader, 
will  often  appear  tedious  from  the  mass  of 
facts  with  which  they.are  inelegantly  crowded ; 
and  their  effect  is  l»y  no  means  assisted  by  the 
writers  whom  it  was  his  fate  to  have  as  re- 
porters. 

"  I  have  already  stated  that  the  first  dtnse  lA 
which  Coke  was  engaged  was  in  I'rinity  term 
1678,  when  he  appeared  as  eonnlel  for  the 
defendant,  in  the  case  of  the  Lord  Cromwell 
against  Denny.  Prom  this  case,  which  was 
an  Bctidh  of  slahder,  hi^  client  the  Rev.  E. 
Denny,  vica^  of  Norlingham  in  Ndrfolk,  ap- 
pears to  have  had  the  misfortune  of  such  a 
tieighbour  as  the  Lord  Cromwell,  who  Intro* 
dttced  as  preachers  into  Norlingham  Chorch 
two  unlicensed  persons.  These,  In  their  aer- 
mons,  denf)unced  the  book  of  Comnkm  Prayed, 
as  impious  and  Superstitious.  For  this  reason, 
when  thev  again  canie  to  preaeh,  the  i^icar  en- 
deavourea  to  prevent  them,  bnt,  being  sdp^ 
ported  by  Lord  Cromwell,  they  socceMed  in 
gaining  possession  6f  the  pulpit.  At  thk  lime- 
some  high  words  passed  between  Mri  Denny 
and  hotd  Cromwell,  who  exclaimed  in  his 
anger,  'Thou  art  a  false  varlet,  and  1  like  not 
of  thee.'  To  this  the  former  replied, '  It  is  no 
marvel  that  you  like  not  of  roe,  fbr  yoU  like  of 
these  (meaning  the  preachers)  who  maintain 
sedition  against  the  Queen*s  proceedings.'  In 
the  action  for  these  wohls,  the  Lord  Cromwell 
lailetl,  another  was  then  commenced,  but 
finally  the  matter  was  com  prom  isetl. 

"  Coke's  practice  as  a  lai^yer  was  certainly 
very  great ;  we  have  H  frotii  good  authority 
that  he  wa«' employed  la  m»st  df  the  great 
causes  in  Westminster  Hall,  and  the  tradition 
among  the  members  of  Ihe  bar  is,  that  his 
emoluments  were  equfl  |o  those  of  a  modem 
Attorney  General. 

"  This  is,  probably,  a  correct  report,  when 
the  difference  in  the  value  of  monev  is  taken 
inio  the  account  3  for  otherwise,  such  were  the 
comparative  smallness  of  the  fees  then  usually 
puid  to  a  barrhier,  that  the  gross  amount  of 
the  sums  received  by  htm  cenld  not  have 
amounted  tb  the  receipts. of  a  aodea  iawy^ 
in  first-rate  practice."  1     '    • 
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CHAMPERTY  AND  MAINTENANCE. 


The  rigour  of  the  law  with  respect  to  cham- 
perty and  maintenance  is  well  illustrated  by 
the  decisions  of  the  Courts  in  former  days,  on 
the  acts  which  constituted  an  offence  so  odious 
to  our  ancient  legislators,  whose  object  was 
the  "  quieting  of  suits  and  actions."  Its  seve- 
rity, rightly  considered,  was  in  some  respects 
extremely  beneficial  to  the  community;  but 
the  undistinguishing  nature  of  the  punishment 
almost  counterbalanced  the  good  it  was  cal- 
culated to  effect.  The  penalties  enacted  by 
the  statutes  for  these  offences  are  seldom 
brought  into  execution;  yet  though  anti- 
quated,  they  are  not  obsolete,  but  capable  of 
producing  a  salutary  effect  on  offendeni. 

Champerty  is  defined  as  a  contract  entered 
into  with  a  plaintiff  or  defendant  to  a  suit  for 
a  part  of  the  thing  sued  for,  on  condition  of 
the  champertor  bearing  the  expense  of  the 
party's  law  suit,^  and  to  do  which  was  against 
the  king's  will;  and  his  Majesty  King  Henry 
the  8th,  **  calling  to  bis  most  blessed  remem- 
brance that  nothing  concerned  his  loving  sub- 
jects more  than  the  just  administration  of  the 
law,  which  had  been  perverted  by  champerty, 
maintenance,  embracery,  &c."  enacted  that  all 
the  former  statutes  for  those  offences  should 
be  put  into  execution,  (the  principal  of  which, 
l£d.  1,  subjected  the  offender  to  imprison- 
ment  for  three  years,  besides  being  mulcted 
at  his  Majesty's  pleasure ;)  and  enacted  that 
no  one  should  by  any  ways  or  means  get  pos- 
session of  any  pretended  rights  to  lands^  &c. 
unless  the  seller  or  his  ancestors,  &c.  had 
been  in  possession  of  the  same  for  a  year  pre- 
viously :  And  that  no  one,  whoever  he  might 
be,  should  unlawfully  maintain  any  suit  de- 
pending in  any  of  the  King's  Courts,  under 
pun  of  being  straitened  in  his  circumstances 
by  the  fine  of  20/. :  And  to  the  intent  that  his 
Majesty's  loving  subiects  might  know  what 
they  were  to  do,  ana  what  they  were  to  let 
alone,  he  directed  the  act  to  be  proclaimed  by 
the  Judges  on  their  circuits  two  times  in  every 
year :  And  lastly,  limited  any  action  on  the  act 
to  one  year  after  the  offence." 

Maintenance  bears  a  great  resemblance  to 
the  former  offence,  and  is  an  officious  med- 
dling in  suits  which  do  not  in  any  manner 
concern  one,  and  assisting  by  money  or  other- 
wise the  forwarding  and  prosecution  of  such 
suit.  From  the  decisions  on  these  acta  it 
seems  to  have  been  regarded  with  even  greater 
severity  than  champerty.  For  if  any  person 
takes  upon  himself  to  advise  another  upon  the 
law,  not  being  himself  a  lawyer^  and  having 


no  interest  in  the  cause,  he  will  be  guHty  of 
maintenance.  Assisting  another  in  his  cause, 
or  even  saving  him  anv  expense  therein,  is 
j  also  maintenance.  And  giving  evidence  on 
the  part  of  another,  or  opening  his  case  or 
pleading  for  him  as  counsel  (not  being  re- 
tained),  shall  be  adjudged  a  maintainor  of 
suits,  and  be  punished  by  fine  or  imprison- 
ment, or  indictment^  or  compensation  may  be 
obtained  by  action.  And  in  order  to  prevent 
such  offence,  the  party  fearing  oppression  from 
an^  act  of  maintenance  is  furnished  with  an 
original  writ  by  the  statute. 

My  attention  has  been  drawn  to  a  con- 
sideration of  the  constitution  and  punishment 
of  these  offences  by  the  perusal  of  an  adver- 
tisement, which  lately  appeared  in  a  news- 
paper, soliciting  a  loan  of  money  for  the  carry- 
mg  on  of  a  Chancery  suit,  nearly  completed, 
with  a  prospect  of  success.  9ucb  a  loan,  or 
other  assistance,  would,  I  think,  clearly  amount 
to  champerty,  (as  it  appears  there  is  no  other 
prospect  of  payment  than  the  successful  ter- 
mination of  the  suit,)  and  render  the  lender 
amenable  to  the  penalties  for  such  offence. 
It  may  be  true,  that  it  is  an  hardship  for  a 
party  to  a  justifiable  suit  to  lose  the  benefit  of 
a  decree  in  his  favour  by  the  want  of  funds  to 
carry  it  on  to  a  hearing;  but  ii  such  assist- 
ance were  openly  allowed  to  be  given,  not 
only  would  there  be  an  end  to  the  "  quietness, 
peace,  rest,  and  good  concord"  which  the 
8th  Henry  expressed  himself  so  solicitous  to 
preserve  for  his  subjects,  but  a  door  would  be 
open  2to  a  great  system  of  oppression  and 
annoyance,  if  not  ruin  to  innocent  persons,  by 
the  aiding  an  institution  of  suits  and  actions 
fur  the  recovery  of  imaginary  rights  and  titles. 
Numbers  would  go  to  law  at  the  instigation  of 
malevolent  persons,  if  they  were  secured  from 
the  payment  of  costs  and  damages,  who  other- 
^vise,  though  able,  would  never  entertain  any 
idea  of  involving  themselves  in  a  doubtful  law 
suit.  These  statutes  are  beneficial  to  the  com- 
munity, and  would  be  still  more  so,  if  they 
were  to  a  greater  iustifiable  extent  carried  into 
execution  ;  and  they  should  be  made  known, 
with  greater  stress  on  their  observance,  by  the 
Judges,  as  directed  by  Henry  the  8th. 

G.  H. 


^  Plaintiff  undertook  to  procure  evidence 
whereby  defendant  was  to  obtain  a  large  sum 
of  money  by  action,  which  he  did:  plaintiff 
was  to  receive  one-eighth :  Held,  that  this  was 
champerty,  and  void.  Legal  Observer,  vol.  1, 
p.  302. 


SELECTIONS 
FROM  CORRESPONDENCE. 


To  the  Editor  of  the  Legal  Observer. 

THB  RULE  IN  SHELLT'b  GABB. 

Sir, 
Can  you,  or  any  of  your  readers,  inform  me 
what  became  of  the  case  of  Bengough  v.  Ett- 
ridge,  where  an  ingenious  attempt  was  made 
to  evade  the  spirit  of  iheperpeiuity  rule  ^  The 
testator  limits  a  term  of  120  years  to  trustees, 
determinable  on  the  death  of  twenty-one  lives, 
and  a  further  terra  of  twenty  years,  and  then 
declares  the  trust  of  these  terms  in  favor  of 
five  nephews  successively^attd  of  their  hrst 
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sons ;  and  the  heirs  of  their  bodies  for  several 
and  successive  terms  of  ninety-nine  years, 
determinable  on  the  death  of  each  nephew  or 
first  SOD,  and  on  the  expiration  of  the  two 
paramount  terms,  devises  the  inheritance  to 
the  heirs  of  the  body  of  each  nephew  or  first 
son,  and  declares  that  it  shall  not  vest  until 
the  expiration  of  both  the  paramount  terms. 
The  ingeouity  lies  here :  the  rule  says  that  an 
undorn  child  cannot  take  a  freehold  estate 
wiik  a  limitation  aver  of  the  inheritance ;  the 
limitation  over  would  be  void;  but  in  this  case, 
the  testator  limits  to  each  unborn  eldest  or 
first  son  of  each  nephew,  not  for  life,  but  for 
ninety  nine  years,  if  the  child  should  so  long 
live ;  and  that  not  being  a  freehold  estate,  he 
complies  with  the  letter  of  the  rule,  but  vio- 
lates the  spirit.  You  see  he  limits  an  estate  to 
an  unborn  child,  but  not  an  estate  of  freehold, 
and  he  then  limits  estates  over  to  the  issue  of 
that  child  in  the  common  form.  How  was 
this  case  decided?  It  was  before  the  yice 
Chacelbr  in  1827.  The  derivative  terms,  or 
rather  the  several  ninety-nine  years'  trusts  of 
the  first  terms,  are  declared  for  each  existing 
nephew  for  ninety-nine  years,  determinable 
&c ,  and  then  for  the  first  son  of  each  nephew, 
for  the  like  term,  determinable  in  like  manner ; 
(this  is  evidently  taken  from  the  language  of 
Lord  Nvtting^ham,  in  the  Duke  of  No^Me 
caee,')  remainder  to  the  hein  of  the  body  of 
sach  first  son,  &c.  Of  course  the  first  freehold 
estate  will  vest  in  the  heir  of  the  bidy  of  such 
unborn  son,  who  himself  takes  only  an  estate 
for  jfeari^  which  excludes  the  coalescing,  con- 
solidating, and  merging  or  executing  opera- 
tion of  the  rule  in  Shelly**  ease.  J. 

[Bengough  v.  Edridge  is  reported  in  1  Sim. 
267.— Sec  Stewart's  BFackstonc,  p,  104.] 


LAW  OF  ATT0RNET8.— 1  ViCT.  C.  56. 

Sir, 

The  4th  section  of  the  1  Vict.  c.  56,  enacts 
"  That  any  person  who  shall  have  been  duly 
admitted  an  attorney  in  any  one  of  her  Ma- 
jesty's Courts  of  Law  at  Westminster,  shall  be 
at  hberty  to  practise  in  any  other  of  her  Ma- 
jesty's Courts  of  Law  at  ff^estmintter,  although 
he  may  not  have  been  admitted  an  attorney 
thereof;  and  that  no  person,  having  been  duly 
admitted  an  attome^p  or  solicitor  in  any  of  her 
Majesty's  Courts  of  Law  or  Equity  at  fP^est' 
minster,  shall  be  prevented  from  recovering 
or  receiving  the  amount  of  any  costs  which 
would  otherwise  have  been  due  to  him  by  rea* 
son  of  his  not  being  admitted  an  attorney  or 
solicitor  of  the  Court  in  which  such  costs  shall 
have  been  incurred :  Provided  always,  that  any 
attorney  or  solicitor  practising  in  any  Court  of 
Law  or  Equity  shall  be  subject  to  the  jurisdic- 
tion of  such  Court,  as  fiilly  and  completely,  to 
all  intents  and  purposes  whatever,  as  if  he  had 
been  duly  admitted  ,an  attorney  or  solicitor  of 
such  Court." 

There  is  a  doubt  entertained  by  many  prac- 
titioners, whether  persons  who  have  been  ad- 
mitted in  the  Courts  of  Common  Law  and 
Equity,  can  practise  in  the  Court  of  Insolvent 


Debtors,  or  other  Courts,  not  being  "  Courts 
of  Law  or  Equity  at  Westminster." 

'  C. 

Sir, 

I  beg  to  call  the  attention  of  your  read- 
ers and  correspondents  to  the  4th  section 
of  the  "  Act  for  amending  several  Acts  for 
the  Regulation  of  Attorneys  and  Solicitors," 
(I  Vict.  c.  56);  and  would  ask,  whether, 
under  that  clause,  a  country  attornev  who 
is  admitted  only  in  the  Queen's  Bench,  can 
swear  a  person  to  an  affidavit  entitled  in 
the  Common  Pleas?  If  he  cannot,  then  it 
would  be  prudent  for  all  country  attorneys  to 
be  admitted  in  all  the  Courts  of  Law  as  before ; 
but  if  swearing  an  aifidavit  is  the  only  dictinc* 
tton,  or  if  to  be  enabled  to  do  so,  it  becomes 
necessary  for  an  attorney  to  be  admitted  in  cdl 
the  Courts,  then  a  London  attorney  is  in  a 
great  measure  benefitted  by  the  act, — both  the 
expense  of  admission,  and  trouble  are  saved 
to  him. 

Since  the  act  was  passed  an  idea  has  become 
very  prevalent  that  it  is  only  necessary  now  to 
be  admitted  in  one  of  the  Courts  of  Law  to  be 
enabled  to  practise ;  but  if  this  cannot  be  done 
in  all  its  branches,  the  sooner  it  is  contradicted 
the  bettt^r.  I  may  observe,  that  by  the  act  is 
provided  a  scale  of  fees  payable  on  admission 
in  each  Court. 

Cleric  us. 


SUPERIOR  COURTS. 


mCnjt'ir  Bmcli)  9vKttist  Court 

JOINT  AFFIDAVIT. — DEFECT. — HOW  PAR 
VITIATED. 

fFhere  two  persons  make  a  joint  affidavit,  and 
the  addition  of  one  of  them  is  defective,  thai 
portion  of  the  affidavit  made  by  the  other 
may  nevertheless  be  read, 

Chiltonh^d  obtained  a  rule  nisi,  against  which 

B.  F.  Bichards  shewed  cause.  He  took  a 
preliminary  objection  to  an  affidavit  which  had 
been  made  by  two  persons,  and  on  which  the 
rule  had  been  obtamed,  on  the  ground  that 
the  addition  of  one  of  the  deponents  was  de- 
fective. It  was  submitted  that  this  prevented 
any  part  of  the  affidavit  being  read,  and  the 
case  of  Besf  v.  The  Juttices  of  Caernarvon,  5 
N.  A  M.  364,  was  cited,  where  in  an  alt  davit 
to  fotmd  a  motion,  the  addition  of  a  deponent 
being  omitted,  the  Court  refused  to  inquire 
whether  the  facts  sworn  to  by  a  co- deponent, 
were  sufficient  to  support  the  application. 

Chilton,  contrh,  urged  that  that  portion  of 
the  affidavit  only  which  was  made  by  the  depo- 
nent whose  addition  was  defective,  was  viti- 
ated by  the  objection. 

Coleridge,  J.,  said  that  that  part  of  the  affi- 
davit which  was  made  by  the  deponent  who 
was  properly  described,  might  be  read,  not- 
withstanding the  defect  in  the  addition  of  the 
other  deponent.  The  case  cited  must  have 
been  decided  under  peculiar  circunsstances. 

The  rule  upon  the  merits  was  made  absolute. 

Rule  absolute.— ^df  parte  Edmonds,  T.  T. 
1837.    K.  B.  P.  C.  ^  ^ 
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ASSUHPSIT.— PLBADIVG. 


fFkere  in  assumptil  /or  gcodt  mU  and  dt' 
Uvered,  the  defendant  pleaded  as  io  part 
noQ  assiimpiit ;  to  a  farther  part,  num^y 
paid  brfure  o/etion  Lrougkt,  m^n^  paid 
imio  Cows,  and  a  ut  off*,  and  the  plaintiff 
replied,  iMig  the  moneg  oat  of  Coari, 
without  re/erring  to  the  other  pleats  the 
Coari  granted  a  rule  to  the  jde/mdaai  to 
signjadgmeni  ^noB  prot.  a»/or  umnt  of 
a  iofieient  replication,  in  the  euent  ef  tie 
plaintiff  refuMg  to  eoasent  that  the  mao^ 
ter  should  taa  the  costs  as  if  a  nolle  pro- 
•ec|ui  had  heen  entered  upon  those  pleas  io 
which  there  was  no  replicotion,  or  to  am*^ 
his  replication  on  paffmeni  4/ costs. 

TI1U  wu  an  action  of  assumpsit,  and  the 
declaration  contained  counts  for  ^oods  sold 
and  deliFered,  work  and  labour  done,  money 
lent,  and  on  an  account  stated.  The  plaintitf, 
hy  his  purticulan.  demanded  2*10/.  \%s,  7d, 
liie  defendant  pleaded,  first,  to  the  whole  de- 
rlaration,  except  as  to  65/.  \s  6d.  non  trssampy 
eit ;  secondly,  as  to  27/.  18#.  2d.  payineot ; 
titirdly, as  Io  ItM  payment  into  Court;  and 
fourthly,  as  to  the  residue,  a  set  oflT.  The 
plafntitrrepKed,  tukinyr  the  18/.  out  of  Court, 
In  full  satisfaction  and  discharge  of  the  canses 
of  action  in  the  declaration  mentioned;  and 
tbereftire  as  to  those  causes  of  action  declared 
himself  satisfied;  and  because  the  tlefendam 
had  confessed  them,  prayed  judgment  for  his 
costs  and  diarizes  esmended  in  the  suit,  to  be. 
adjudijred  to  him.  There  was  no  replication, 
as  to  the  first  two  and  the  last  pleas,  but  no- 
tice  of  taxation  wu  pri^en  mnler  the  pieadinf(< 
rules,  19  B.  0.  H.  T.  4  W.  4.  It  had  been 
conteiided  before  the  master,  that  on  the  pre-, 
eent  state  of  tlie  record  the  plaintiff  was  not 
entitled  to  his  costs ;  and  a  rule  had  in  oonse-, 
quence  been  obtained  by  M  ft.  Ciathe,  calling 
on  the  plaintiff  to  shew  caiiae  why  he  should 
iitft  eeply  to  the  first,  aeeond,  and  fourth 
pleas;  or  why,  in  defaidt,  the  defendantahoold 
not  be  at  liberty  to  sign  a  judgment  of  nm 
pros,  limited  to  sooh  causes  of  Adion  as  iRere 
not  covered  by  the  third  plea;  or  why  thie 
phdatiff  should  .not  enter  a  moUe  ptosef^ui  iWi  to 
those  pleas. 

JZ.  V,  Richards  now  ahewed  oauae  .against 
the  rule,  and  submitted  that  Ibis  oase  was  de^ 
ddad  by  that  of  Cofites  atd  another  ▼.  Stetiens, 
S  D.  P.'C.  784.  It  had  lieen  hdd  then»,  that 
where  a  defendant  pleaded  payraeKt  of  oMOoy 
into  Court,  generally  upon  the  whole  deelaBa< 
tioo,  and  .then  pleaded  other  pleas  as  to  all 
Mcept  the  money  paid  in ;  and  the  plainiiff 
took  out  the  money  io  full  satisfaction,  mmd 
taxed  his  costs  pursuant  to  the  rule  19  H.  T. 
4  W.  4,  the  cause  was  at  an  end»  and  the  de« 
iioBdant  had  no  right  to  the  costs  of  the  suhae- 
qucnt  pleas*  nor  could  he  sign  jodgmenl  of 
Hon  pros,  for  want  of  a  replicatioa  to  then. 
TJiis  enaa  resembled  that  in  etery  respect, 
exoapt  thftt  there  the  defendant  had  signed 
jnAfmnl  nf  fsum  pros.,  and  the  Court  set  it 

N.  R,  Clarhe,  <?pji/fft.— Tbconie  of.Coaies  t. 


Stevens,  was  not  so  like  the  p^^esent  as  it  was 
suggested,  lltere  the  plaintiff  had  paid  the 
money  into  Court  generally,  on  the  wh<4e  de- 
daration ;  while  here  it  was  paid  in  only  on 
one  portion  of  the  plaintiff's  claim.  Mr.  Baron 
Parhe  too,  in  his  judgment  sud,  that  the  pro- 
per mode  of  pleading  the  pleas  wouki  have 
been,  to  have  begifn  by  pleading  pajfinenc  <»f 
10/.  before  action  brought,  then  the  set-off, 
and  then  the  payment  into  Court  as  to  the 
residue.  All  the  defences  should  fiivt  be  ex- 
hausted, and  then  the  plea  of  paymenr  totn 
Court,  should  be  to  the  reeidoe  onfy.  Instead 
of  this,  however,  the  defendant  had  paid  money 
Info  <Joart  on  the  whole  declaration-  The 
same  obiection  which  was  pot«ited  out  by  the 
learned  Baron  did  not  exi»t  here,  for  the  18/. 
Iiad  not  been  paid  into  Court  on  tlie  whole 
declaration;  and  the  principal  reason  which 
there  was  for  setting  aside  the  n»n  pros,  tliere, 
Yn$  not  in  existence  in  thio  case.  Tliere  wns 
also  a  similar  direction  as  to  the  order  in 
which  the  pleaa  should  be  pleaded,  in  Sharmmn 
T.  Stevenson,  3  D.  P.  C.  709.  A  sulise<{iirBt 
decnion  in  4ie  oase  of  Gmtdee  v.  GoMeunth,  5 
D.  P.  €.  S8B,  was  «  dhreK  authority  in  inipport 
of  thla  am^esftioB.  There,  to  counts  for 
monev  hM  and  received,  and  on  an  aecount 
stated,  the  defendant  pleaded  ao«  assmmpsU, 
except  as  to  8/.  6«.  1  set  off,  exeept  as  to  3f. 
5ff. ;  and  payment  of  that  anm  into  Coort.  The 
plaintiff  look  the  inoney  out  of  Conrt,  and 
dedined  to  proeecute  his  action  fiirther ;  and 
it  was  'held  that  the  defendant  was  entitled  to 
the  costs  of  the  first  two  tseoea.  Mr  Baron 
Parhe  then  said  in  his  judgment^  that  the 
plaintiff  was  entitled  to  the  costs  upon  that 
part  upon  whieh  money  was  pa*d  into  -Court 
and  the  defendant  to  the  costs  upon  the.oth  t 
issues.  The  replication  in  fact  amounted  to  a 
noUe prosequi,  tot  the  plaintiff  had  ahandonnl 
his  cause  of  action,  upon  the  general  issue  and 
the  set  off;  and  the  statute  3  &  4  W.  4»  c.  42, 
s.  33,  was  >in  such  cases  iwperatiTe.  liere, 
too,  the  phunttff  had  abandoned  Vm  cavse  of 
aKion  on  the  general  issue,  on  the  plea  of 
payment  before  action  brought,  and  on  the 
plea  of  set-off;  and  he  had  therefore,  io  effect, 
entered  a  noHe  firosegui  on  thos»e  issoca.  The 
defendant  had  been  compdled  to  put  the  pleas 
on  record  wfaioh  he  had  adopted,  in  answer  to 
theplidntiff^tf  claim. 

Cur,  odB.  mdf . 
tPWams,  J.,  snbseqnentlr  gnre  judgment, 
and  observed  that  the  pleas  hM  heen^leaded 
in  the  manner  recommended  by  the  C^onrt  in 
Coairs^,  Stevens;  and  the  question  was,  whe- 
ther theplunttffhad  aright  to  adoptthe  co««e 
he  had  rolbtwed,  of  taking  the  money  out  of 
Cowt,  without  noticing  the  other  ntens.  The 
eoneequeoce  of  the  defendant's  pileaa,  and  of 
the 'Claim  made  by  the  nlakitiff,  must  he  ob- 
served. The  first  plea  left  ^5/.  1#.  6d,  nnan- 
'sw«red;  the  secon«  answered  only  a  portbn 
of  the  demand ;  and  the  third  pud  into 
Conrt  a  anm  less  in  amount  Ann  that  not 
covered  by  the  first  plea.  Therefore  it  was 
dear  that  from  the  extent  of  the  plaintiff'i 
deoumd,  the  -defondant  ^okl  not  hare  relied 
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upon  iht  payment  lofio  Goon,  ft^r  tbet  was  pot 
a  aatialactsoD  for  65/.  U.  6f/.  The  plaintiff, 
by  the  aumiiit  of  his  demaad,  rendered  it  ab- 
solutely necessary  for  the  defendant  to  do 
voce  abaa  dierely  pay  18/.  into  Court.  There- 
fore the  first,  second,  and  fourth  pleas,  were 
introduced  from  the  necessity  of  the  case,  and 
because  Che  demand  was  greater  than  the  de- 
fendant thought  proper  to  comply  with,  by 
payiuj^  more  money  into  Court.  On  this 
ground  alone,  the  plaintiff  was  not  at  liberty 
to  pass T>ver  all  those  pleas  without  taking  no- 
tiee  oltnrein. 

A  rale  must  be  made,  that  if  the  plaintiff 
would  ooDnent,  the  master  should  tax  the  costs 
as  if  a  nolle prtfietfvi  had  been  entered  upon  the 
first,  second,  and  la«<  pleas ;  or  he  should  be 
at  libfirty  to  amend  bis  replication  on  payment 
of  t;oats ;  if  he  wimld  not  consent,  the  defen- 
dant might  then  sign  judgment  of  nonproi,  for 
want  of  a  sufficient  replication. 

Rule  accordiogly. — Top/mm  v.  Kidmore,  T. 
T.  iai7.--K.  B.  R  C. 


Cptbeqtirr. 

PaOMISSOIIT  I90TC.— Pl/«ADlNe.---CONaiDB- 
RATION. 

M^here  in  an  action  of  assumpsit  htuught  by 
the  indarsee  againet  ihtt  maker '  6/  a  pro- 
^muarif  note,  the  defendant  plnads  ikat  the 
original  contiderathn  for  the  note  wui 
money  ioMt  •  l>y  gamblings  and  that  it  woe 
indorsed  to  the  plaintiff  with  notice  thereof 
mnd  without  value,  and  the  phint\Jf  tepllee 
traoersing  the  two  latt  allegationa,  ihe 
4kftwiant  ,at  the  trial  mast  give  evidence 
ef  Uke  original  illegal  cuncoctign  of  ike 
Mfit€  brfof)e  pciH^  nf  the  plaintiff  having 
given  value  can  be  required. 

This  was  an  action  of  auamptit,  ltrnui;ht  by 
the  iutlorsee  against  rhe  maker  of  a  proniissoi^ 
iinie.  The  defendant  pleaded  that  the  consi- 
deration for  the  note  wa^  money  lost  by  gam- 
Ming,  and  thut  it  was  indrrsed  to  the  plaintiff 
with  notice  to  that  effect,  and  without  consi- 
deration or  value.  The  plaintiff  replied  tra- 
versing  these  two  last  allegations,  upon  which 
isctue  was  joined.  The  cause  was  iiied  before 
the  Chief  Baron,  at  the  Mid^tlesex  Sittings 
lifter  Baster  Term,  and  no  evidence  was  given 
on  either  side,  it  being  contended  on  the  part 
of  tlie  {plaintiff,  that  the  defendant  was  bmmd 
to  shew  the  illegality  of  the  original  considera- 
tion, while  on  the  other  side  it  was  insisted 
that  the  replication  admitted  that  the  note  was 
made  for  a  gaming  debt,  and  that  the  plaintiff 
mu^t  shew  that  he  had  given  value.  A  verdict 
was  under  these  circumstances  ordered  to  lie 
entered  for  the  plaintiff,  the  defendaut  having 
permission. to  move  to  enter  a  nonsuit,  in  order 
that  the  opinion  of  the  Court  might  \hs  taken. 


as  to  whether  the  original  illegal  consideration 
was  admitted  on  the  record. 

fT.  H.  fixation  now  moved,  in  conformity 
with  this  arrangemedt,  and  urged  that  the 
plaintiff  by  his  replication  having  admitted  the 
note  to  be  tainted  with  illegality,  that  circum- 
stance with  all  its  consequent  inferences  mnst 
be  taken  against  him.  He  might  have  put  the 
whole  plea  in  iMOe,  by  replying  de  injarid,  but 
a  suafMcion  being  cast  on  his  title,  he  was  bound 
to  prove  that  he  gave  consideration.  Neath 
v«  Sanson^,  2  B.  &  Ad.  291. 

■Lord  Abinger,  C.  B.,  was  of  opinion  that 
the  rule  should  not  be  granted.  From  the  re- 
cent -decisions,  it  was  clear  that  the  defendant, 
havioi;  set  up  a  defence  that  tiie  plaintiff  took 
the  note  witli  notice  of  its  original  illegality^ 
was  bound  to  prove  that  circumstance  by  some 
evidence.  The  nature  of  the  evidence  neces- 
sary need  not  be  specified,  but  it  w^is  for  the 
jury  to  determine,  when  all  the  facU  were  be- 
fore them»  If  the  fact  of  the  note  having  been 
in  the  first  instance  improperly  obtained  were 
before  the  jury,  it  might  induce  so  much  doubt 
to  suggest  itself  to  their  minds,  from  the  plain- 
tiff's connection  with  the  person  who  obtained 
it,  that  they  might  believe  that  he  was  a\varo 
of  tjiie  illegality  unless  he  should  idiew  that  he 
gave  value.  But  upon  the  .pleadings  in  thi^ 
case,  it  was  the  d^ty  of  the  aefendant  to  shew 
that  the  plaintiff  was  connected  with  the  par- 
ties engiuj^ed  in  the  illegal  concoction  of  the 
note,,  i  No  opinion  need  be  expressed  as  to 
the  effect  of  the  admission  of  a  fact  on  tlie 
record,  but  the  verdict  must  be  taken  to  he 
right,  as  there  was  no  evidence  of  the  illegality. 
The  .point,  upon  whether  the  5  &  6  W.  4>  c.  41, 
had  the  intended  effect  of  rendering  securities 
which  weffe|;iven  for  gaming  debts  available  in 
the  lands  of  b^mdfide  holders  for  vahie,  might 
Still  be  worth  thie  defendant's  consideration, 
as  it  WHS  open  to  him  on  the  record,  but  the 
Court  would  give  no  opinion  upon  .it. 

B'dland,  B.,  concurred.  . 

Jldereon,  6„  thought  that  the  effect  of  the 
plaintiff's  admission  on  tlie  record,  was  impro- 
perly conceived.  The  effect  of  such  an  ad- 
mission was  merely  a  waiver  of  the  right  of  the 
parly  to  have  proof  of  those  faqts  which  were 
not  denied,  and  to  rest  his  case  upon  some 
Other  facts  in  dispute;  but  these  facts  must  be 
proved  like  any  others,  if  it  was  intended  to 
draw  any  inference  from  them.  Mere  there 
was  nothing  to  go  to  the  jury  from  which  it 
could  be  inferred  that  the  original  concoction 
of  the  note  was  illegal,  and  there  bein^  no 
etidenoe  given  by  the  defendant,  the  plumtiff 
was  entitled  to  a  verdict. 

RaIb  refused,-^£«bRtfA^  v.  Grovee,  T.  T. 
1833.    Bxcbeq; 
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FEES  OP  PHYSICIANS  AND  BARRISTERS. 

The  foUowin^  report  from  4  T.  R.  31 7»  on  this 
subject,  may  he  interesting. 

"  The  plaintiff;  Dr.  Chorley,  who  was  a 
physician  lifiti^  at  Doucaster,  brought  ao  ac- 
tion to  recover  his  fees  from  Boloat,  the  defen- 
dant, who  was  the  executor  of  a  man  whom 
the  Doctor  had  attended  a  considerable  time, 
and  who  lived  at  some  little  distance  from  the 
town :  the  evidence  was,  that  at  Doncaster  and 
its  neii^hhourhood,  there  was  no  certain  rule 
about  fees,  but  the  general  practice  was,  for  a 
physician  to  receive  two  guineas  a  week  for  his 
attendance.  The  plaintiff  obtained  a  verdict 
Rt  the  assizes  at  York,  in  1791. 

"  fFooff,  on  the  behalf  of  Bolcat,  the  exe- 
cutor, moved  the  Court  to  set  aside  the  verdict, 
on  the  ground  that  no  action  lay  for  a  physi- 
cian's fees  any  more  than  for  a  barrister's. 

<<  CocksU  and  Chambre,  in  support  of  the 
verdict,  argued,  that  though  this  point  had 
been  ruled  several  times  at  ni$i  priui,  against 
such  a  claim,  yet  it  had  never  been  solemnly 
decided,  nor  was  there  any  authority  in  the 
books  for  putting  the  claim  of  a  physician's 
fee  upon  the  same  footing  as  that  of  a  bar- 
rister.   In  the  latter  case,  it  might  originally 
have  been  proper,  thnt  no  temptation  should 
be  held  out  to  countenance  injustice ;  but  in 
the  former,  it  would  be  equally  impolitic,  that 
those  who  are  frequently  put  to  expense  in 
attending  patients  at  a  distance,  and  who  are 
liable  to  make  reparations  to  those  who  may 
suffer  from  their  want  of  skill,  should  not  be 
certain  of  a  just  and  honourable  reward.    The 
regulation  with  regard  to  barristers,  is  founded 
on  the  grounds  of  public  policy,  as  appears  in 
the  passage  from  Tacitus,  to  which  Mr.  Justice 
Biftckitone  refers ;   but  they  arc  totally  inap- 
plicable to  the  case  of  ijhysicians,  and  in  that 
very  passage  in  Tacitus,  it  is  taken  for  granted, 
that  the  latter  were  entitled  to  a  remuneration, 
because  their  situation  was  dissimilar  to  advo- 
cates.   Besides,  in  this  case  there  is  an  addi- 
tional reason  why  the  plaintiff  should  recover, 
as  there  is  understood  to  be  a  general  stipu- 
lated acknowledgment  for  a  physician's  atten- 
dance at  the  place  where  this  transaction  arose. 
"  Lord  Kenyan,  Chief  Justice.    *  I  remem- 
ber  a  learned  controversy,  some  years  ago,  as 
to  what  description  of  persons  were  intended 
bv  the  "  Medici "  at  Rome :  and  it  seems  to  be 
clearly  established  b^  Dr.  Mead,  that  by  those 
were  not  meant  physicians,  but  an  inferior  de- 
gree amongst  the  professors  of  that  art,  such 
as  answer  rather  to  the  description  of  surgeons 
amongst  us.     But  at  all  events,  it  has  been 
understood  in  this  country,  that  the  fees  of  a 
physician  are  honorary,  and  not  demandable 
of  right.     And  it  is  much  more  for  the  credit 
and  rank  of  that  honourable  bod^ ,  and,  per. 
haps,  for  their  benefit  also,  that  it  should  be 
so  considered.    It  was  nevtr  yet  heard  of,  that 
it  was  necessary  to  take  a  receipt  upon  such 


an  occasion.  And  I  much  doubt  whether  thev 
themselves  would  not  altogether  disclaim  sucb 
a  right  as  would  place  them  upon  a  less  re- 
spectable footing  in  society  than  that  which 
they  at  present  hold.'  The  judgment  was 
therefore  arrested." 


THE  EDITOR'S  LETTER  BOX. 


The  Legal  Almanac  and  Diary  for  1838, 
will  be  published  the  last  Saturday  in  this 
Month.  It  is  trusted  that  its  contents  will  be 
found  peculiarly  useful  to  the  profession  in  all 
its  branches. 

We  have  received  the  names  of  several  Per- 
petual Commissioners  under  the  Fine  and  Re- 
covery Act,  which  will  be  inserted  in  the  Legd 
Almanac,  Any  further  information  should  be 
sent  by  Tuesday  next. 

The  last  number  of  this  month,  will  contain 
a  Digested  Index  of  all  the  cases  reported  in  the 
present  Volume,  with  a  Title  page,  &c. 

M.  J.  M.,  should  point  out  the  authorities 
on  which  he  impugns  the  accuracy  of  G.  M. 
It  is  not  enough  to  say  that  "any  elementary 
treatise  "  will  afford  the  information. 

A  Candidate  for  examination  is  reminded 
that  the  Lists  given  in  the  Legal  Observer,  are 
of  those  who  apply  to  be  admitted.  There  is 
no  previous  list  of  Candidates  for  Examination. 
J.  W.  is  referred  to  the  notice  in  our  last 
Nuroher,  relating  to  Queries. 

The  list  suggested  by  a  Correspondent  at 
Settle,  cannot  be  obtained  without  an  expence 
which  the  price  of  the  work  will  not  justify. 

Y.,  whose  Articles  of  Clerkship  expire  in 
February,  may  of  course  give  notice  before 
Hilary  for  Easter  Term.  He  can  be  adoiitted 
to  the  Law  Society  Library,  if  he  is  in  the 
office  of  a  member,  or  if  he  subscribe  to  the 
lectures. 

A  Correspondent  inquires  whether  an  attor- 
ney would  be  struck  off  the  roll  for  compound- 
ing a  felony.  We  believe  there  is  no  case  in 
point,  and  the  Court  would  probably  not  try 
the  question  on  affidavit,  but  expect  a  convic- 
tion to  be  obtained  before  they  would  enter- 
tain the  application.  At  all  events,  they  would 
look  at  all  the  circumstances. 

*•*  We  very  much  regret  to  find  that  the 
Post  Olfice  has  charged  postage  in  some  in- 
stances, on  the  Stamped  Edition  of  this  Work. 
even  when  sent  without  the  wrapper*  on  the 
ground  that  it  is  not  a  Newspaper.    We  bow 
therefore  to  the  law,  not  wishing  to  expose  our 
Subscribers  to  this  vexation,  and  it  being  im- 
possible to  tell  on  whom  next  it  may  falL 
After  the  present  Volume,  therefore,  we  shall 
no  longer  publish  the  Stamped  Edition.     We 
are  the  more  reconciled  to  this,  as  compara- 
tively few  of  our  Subscribers  have  chosen  to 
avail  themselves  of  the  Stamped  Edition,  which 
seems  to  shew  that  the  profession  prefers  re- 
ceiving the  work  through  their  booksellerp. 
The  first  number  of  the  new  Volume,  for  the 
Session  1837— 1838,  will  commence  on  Friday, 
November  3. 
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SATURDAY,  OCTOBER  2H,  1837. 


••  Quod  mairis  ad  N08 

Pertinet,  et  nescire  malum  eat,  agi  tarn  us. 


HOHAT. 


ROYAL  VISITS   TO   THE   INNS  OF 
COURT. 


Wb  have  not  heard  that  it  ia  the  intention 
of  any  of  the  learned  societies  of  the  Inns 
of  Court  to  take  any  notice  of  the  young 
Queen,  or  to  get  up  any  pageants  on  the 
approaching  9th  of  November.  In  former 
times,  we  have  no  doubt,  that  a  royal  visit 
would  have  called  forth  some  demonstration 
from  the  lawyers  ;  but  in  these  degenerate 
days,  we  leave  all  such  matters  to  the  Wor- 


feast,  and  would  seem  almost  incredible, 
(and  as  to  me  it  seemeth,  wanted  little  of  a 
feast  at  a  coronation  ;")  nevertheless  he  adds 
a  long  list  of  delicacies,  including  "  thirty- 
four  porkes,"  and  "  cocks  of  grose,  seven 
dozen  and  nine." 

But  enough  of  the  Serjeants !  Let  us 
turn  to  the  revels  held  in  the  Inns  of  Court. 

Of  these  we  have  a  very  full  account 
given  us  by  Dugdale.  and  some  further  ma- 
terials are  furnished  by  Lord  Clarendon,  and 
Sir  Bulstrode  Whitlocke. 

Among  others,  we  may  mention  that  in 
the  4th  year  of  Queen  Elizabeth,  there  was 


uhipful  Company  of  Grocers !     We  shall 

endeavour,  however,  to  revive  the  spirit  of  |  kept  a  magnificent  Christmas  in  the  Inner 

chivalry  among  our  brethren,  by  reverting  !  Temple,  at  which  the  Lord  Robert  Dudley, 


to  what  was  done  in  days  of  yore,  by  the 
learned  heads  of  the  law.  It  will  be  seen 
that  Kings  and  Queens  were  not  unfre- 
quently  their  guests.  And  first,  as  to  the 
visits  to  the  learned  Serjeants,  now^  alas  ! 
soon  to  be  extinct. 

In  the  10th  of  Henry  7th,  on  the  16th  of 
November,  Holingshead*  informs  us  that 
the  Serjeants*  feast  was  held  at  Ely  House, 
where  dined  the  King,  Queen,  and  all  the 
chief  Lords  of  England.  Also  in  the  1 9th  of 
Henry  7th,  19th  November,  the  Serjeants' 
feast  was  held  in  the  palace  of  the  Arch- 
bishop of  Canterbury  at  Lambeth,  where 
dined  the  King  and  all  his  nobles.  This 
feast  was  kept  at  the  charge  of  ten  learned 
men,  whose  names  the  historian  gives. *» 

In  the  23d  of  Hen.  8th  the  Seijeants* 
feast  was  kept  in  Ely  House,  and  on  the 
principal  day  King  Henry  and  Queen  Cath- 
arine dined  there.«  "  It  were  tedious,"  says 
Dugdale,  "  to  set  forth  the  preparations  of 
fish,  flesh,  and  other  victuals,  spent  on  the 
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(afterwards  Earl  of  Leicester),  was  the 
chief  person  (his  title  Palaphilos),  being 
constable,  and  attended  by  the  Lord  Chan- 
cellor and  others,  lliis  was  held  before  the 
Queen,  and  the  speeches  spoken  on  the  oc- 
casion, were  penned  by  Lord  Bacon,  then 
Mr.  Bacon. ^  The  general  design  of  the 
device  was  not  altogether  unlike  the  enter- 
tainment exhibited  to  Darius,  mentioned  in 
the  first  book  of  Esdras,  c.  3. 

Another  great  revel  took  place  at  the 
same  Iiin,  on  the  accession  of  Charles  the 
Second,  of  which  we  shall  extract  some 
particulars  from  Dugdale.* 

*'  At  the  statres,  where  his  Majesty  landed, 
stood  to  receive  him,  the  reader,  and  the  Lord 
Chief  Justice  of  the  Common  Pleas,  in  his 
scarlet  robe  and  collar  of  SS.  On  each  side, 
as  his  Majesty  passed,  stood  the  reader's  ser- 
vants, in  scarlet  cloaks  and  white  tabba  donb- 
lets ;  there  being  a  way  made  through  the  wall 
into  the  Temple  garden  ;  and  above  them,  on 
each  side,  the  benchers,  barristers,  and  other 
gentlemen  of  the  society,  all  in  their  gowns  and 
formalities,  the  loud  music  playing  from  the 
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time  of  his  laadb^  tiU  be  entered  the  Hall  ; 
where  he  waa  received  with  twenty  violins, 
which  continued  as  lonf(  as  his  Majesty  stayed. 
Dinner  was  brought  up  b^  fifty  select  gentle- 
men of  the  society,  in  their  gowns,  who  gave 
their  attention  all  dinner  while,  none  other  ap- 
pearing in  the  Hall  but  themselves ;  the  King 
and  the  Duke  of  York,  sitting  under  a  canopy 
of  state,  at  a  table  set  at  the  upper  end  of  the 
Hall ;  advanced  three  steps  above  the  rest. 
The  Lord  Chancellour,  with  the  rest  of  the 
noblemen,  sitting  at  a  long  table  on  the  right 
side  of  the  Hall ;  and  the  Reader,  with  those 
at  the  Society  on  the  other  side.  On  the  3d 
of  November  following,  to  the  further  honour 
of  this  Societv,  his  Royal  Highness  the  Duke 
of  York,  the  Duke  of  Buckingham,  the  Earl  of 
Dorset,  and  Sir  William  Morice,  Knight,  one 
of  his  Majestv's  principal  Secretaries  of  State, 
were  admitted  of  this  house ;  the  Duke  of  York 
being  then  called  to  the  Bar  and  Bencb.  And 
on  the  4tb  of  November,  14  Charles  H,  his 
Highness  Rupert,  Prince  Palatine,  Thomas 
Earl  of  Cleveland,  Jocelyn  Lord  Percy,  John 
Lord  Berkley,  of  Stratton,  with  Henry  and 
Bernard  Howard,  of  Norfolk,  were  admitted 
of  this  Society." 

In  the  11th  of  James  the  Ist,  the  Society 
of  Lincoln's  Inn  presented  a  grand  masque 
before  the  King  on  the  occasion  of  the  mar- 
riage of  the  Lady  Elizabeth,  his  daughter, 
■with  the  Prince  Elector  Palatine  of  the 
Ilhine.  And  also  another  in  the  9th  of 
Charles  the  Ist,  which  latter  was  so  accept- 
able to  that  monarch,  that  we  are  told  that 
his  Majesty,  besides  expressing  his  thanks, 
invited  a  hundred  and  twenty  gentlemen  of 
the  four  Inns  of  Court  unto  a  masque  at 
Whitehall.' 

Nor  was  Gray's  Inn  behind  hand  in  these 
solemnities.  We  find  that  the  gentlemen 
of  this  house  were  among  the  actors  in  the 
great  masque  at  the  marriage  of  the  Princess 
Elizabeth  with  the  Count  Palatine,  which 
■we  have  already  mentioned .? 

Of  these  feasts,  Mr.  Wynne,  the  author 
of  Eunomus,**  sa}^,  "  our  judgment  on  mat- 
ters of  ancient  story,  is  too  apt  to  take  a 
tincture  from  the  manners  of  the  age  in 
which  we  live,  and  then  if  they  happen 
"widely  to  differ  from  our  own,  tliey  must  in 
this  light  appear  deformed  and  ridiculous. 
The  masques  and  revels  were  not  ridiculous 
as  used  by  our  ancestors,  but  would  be  so  if 
kept  up  now,  because  the  diversions  which 
must  always  conform  to  the  humour  of  the 
age,  are  as  different  now  from  what  they 
^ere  a  century  or  two  back,  as  the  lan- 
guage, the  dress,  and  general  prevailing 
msuQuers  of  those  times  are  from  the  present." 


Dug.  Orig.  24(5         e  Dug.  Orig.  286. 
*  P,  i294, 5th  edit. 


This  is  true,  and  certainly  the  account  of 
the  last  revel  ever  held,  which  is  given  us  in 
a  note,  is  absurd  enough. 

••This  took  pkcc  in  the  Inner  Temple, 
held  in  honour  of  Mr.  Talbot,  when  he  took 
leave  of  that  house,  of  which  he  was  a  bencher, 
on  having  the  Great  Seal  delivered  to  him.    A 
friend,   who  was   present  during  the  whole 
entertainment,  obliged  Mr.  Wynne  with  the 
following  account,  which,  with  some  circum- 
stances supplied  by  another  gentleman,  then 
likewise  present,  seemed  worth  adding  here, 
by  way  of  comparison  with  those  in  former 
times,  and  as  it  may  probably  be  the  last  of  the 
kind.     On  the  2d  of  February  1733,  the  Lord 
Chancellor  came  into  the  Inner  Temple  Hall, 
about  two  of  the  clock,  preceded  by  the  Mas- 
ter of  the  Revels,  (Mr.  WoUaston,)  and  fol- 
lowed by  the  Master  of  the  Temple,  (Dr.  Sher- 
lock,)  then  Bishop  of  Bangor,  and  by  the 
Judges  and  Sergeants  who  had  been  members 
of  that  house.    There  was  a  very  elegant  din- 
ner  provided  for  them  and  the  Lord  Chan- 
cellor's officers;   but  the  barristers  and  stu- 
dents of  the  house  had  no  other  dinner  got  fur 
them  than  what  is  usual  on  all  grand  days,  but 
each  mess  had  a  flask  of  claret,  besides  the 
common  allowance  of  port  and  sack.     Four- 
teen students  waiced  at  the  bench  table,  among 
whom  was  Mr.  Talbot,  the  Lord  Chancellor's 
eldest  son ;  and  by  their  means  anv  sort  of 
provision  was  easily  obtained  from  the  upper 
table  by  those  at  the  rest.    A  large  gallery 
was  built  over  the  skreen,  and  was  filled  with 
ladies,  who  came  for  the  most  part  a  consider- 
able time  before  the  dinner  began ;  and  the 
music  was  played  in  the  little  gallery  at  the 
upper  end  of  the  hall,  and  played  all  dinner- 
time.    As  soon  as  dinner  was  ended,  the  play 
began,  which  was  Love /or  Love,  with  the  farce 
of  the  Devil  to  Pap.    The  actors  who  per- 
formed in  them  all  came  from  the  Haymarket 
iu  chairs,  ready  dressed ;  and  as  it  was  said, 
refused  any  gratuity  for  their  trouble,  looking 
upon  the  honour  of  distinguishing  themselves 
on  this  occasion  as  sufficient.    After  the  play, 
the  Lord  (.'hancellor,  Master  of  the  Temple, 
Judges,  and  Benchers,  retired  into  their  Par- 
liameut  Chamber,  and  in  about  half  an  hour 
afterwards  came  into  the  Hall  again,  and  a 
large  ring  was  formed  around  the  fire-place, 
(hut  no  fire  or  embers  were  in  it).    Then  the 
Master  of  the  Revels,  who  went  first,  took  the 
Lord  Chancellor  by  the  right  hand,  and  he, 
with  his  left,  took  Mr.  J.  Page,  who  joined  to 
the  other  Judges,  Serjeants,  and  Benchers 
present,    danced,    or    rather  walked,  round 
about  the  coal  (ire,  according  to  the  old  cere- 
mony, three  times,  during  which  they  were 
aided  in  the  figure  of  the  dance  by  Mr.  George 
Cooke,  the  Prothonotary,  then  of  sixty :  and 
all  the  time  of  the  dance,  the  ancient  song,  ac- 
companied with  music,  was  sung  hy  one  Toby 
Aston,  dressed  in  a  bar  gown,  whose  father 
liad  been  formerly  Master  of  the  Plea  Office, 
in  the  King's  Bench.    When  this  was  over,  the 
ladies  came  down  from  the  gallery,  went  into 
the  Parliament  Chamber,  and  staged  about  a 
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quarter  of  an  hour,  while  the  Hall  was  putting 
io  order;  then  they  went  into  the  Hall,  and 
danced  a  few  minutes.  •  Country  dances  be^an 
about  ten,  and  at  twelve,  a  very  fine  collation 
was  provided  for  the  whole  company;  from 
which  they  retamed  to  dancing,  which  they 
continued  as  long  as  they  pleased;  and  the 
whole  day'sentertainment  was  generally  thought 
to  be  very  genteelly  and  liberally  conducted. 
The  Prince  of  Wales  honoured  the  perform- 
ance with  his  company  part  of  the  time :  he 
came  into  the  music  gallery  incog^,  about  the 
middle  of  the  play,  and  went  away  as  soon  as 
the  farce  of  walking  round  the  coal  fire  was 
over." 

We  have  no  wish  to  revive  the  days-r- 

"  When  my  Lord  Keeper  led  the  brawls. 
And  seals  and  maces  aanced  before  him  ;'* 

But  it  may  be  worthy  of  consideration, 
whether  the  Inns  of  Court  might  not,  out 
of  their  ample  revenues,  afford  an  enter- 
tainment to  her  Majesty,  worthy  of  her  and 
of  them. 


CHANGES  IN  THE  LAW  IN  THE 
LAST  SESSION  OF  PARLIAMENT, 
ie37. 


No.  xxvn. 

CHARTBR8  FOR  PUBLIC  COMPANIES. 

1  Vict.  c.  73. 

This  act  passed  on  the  1 7th  of  July  last,  and 
is  intituled  "an  Act  for  better  enabling  her 
Majesty  to  confer  certain  Powers  and  Immu- 
nities on  Trading  and  other  Companies."  It 
recites  6  G.  4,  c.  91,  by  which  the  members 
were  rendered  individually  liable,  and  4  &  5 
W.  4,  c.  94,  and  enacts  as  follows : 

So  much  ofS  G,4,  c,  91,  Qtit  hereinbefore  set 
/tffth,  and  the  4  ^  5  FT,  4,  c.  94,  repealed, — 
That  so  much  of  the  said  act  of  the  sixth  year 
of  the  reign  of  bis  Majesty  King  Geor^ie  the 
Fourth  as  is  herein-ben)re  set  forth,  and  also 
the  said  recited  act  of  the  session  of  Parlia- 
ment held  in  the  fourth  and  fifth  years  of  the 
reign  of  his  late  Majesty  King  William  the 
Fourth,  shall  be  and  they  are  hereby  respec- 
tively repealed,  (s.  1.) 

Privileges  map  be  granted  by  Letters  Patent 
t§  Persons  associated/or  trading  or  other  pur- 
poses.— ^That  it  shall  and  may  l)e  lawful  for  her 
Majesty,  her  heirs  and  successors,  by  letters 
patent  to  be  from  time  to  time  for  that  pur- 
pose  issued  under  the  Great  Seal  of  the  United 
kingdom  of  Great  Britain  and  Ireland,  or  in 
Scotland  under  the  seal  appointed  by  the  arti* 
cles  of  the  union  to  be  used  instead  of  the 
great  seal  thereof,  to  grant  to  any  company 
or  body  of  persons  associated  together  for  any 
trading  or  other  purposes  whatsoever,  and  to 
the  heirs,  executors,  administrators,  and 
assigns  of  any  such  persons,  although  not  in- 


corporated by  such  letters  patent,  any  privilege 
or  privileges  which,  according  to  the  Rules  of 
the  Common  Law,  it  would  be  competent  to 
her  Majesty,  her  heirs  and  successors,  to 
grant  to  any  such  company  or  body  of  persons 
in  and  by  any  charter  of  incorporation,  (s.  2.) 
The  letters  patent  so  granted  may  provide 
thai  suits  shall  be  carried  on  in  the  name  of 
one  of  the  officers  of  any  company  appointed 
for  that  purpose, — ^That  in  any   such  letters 

Katent  so  to  be  granted  as  aforesaid  by  her 
lajesty,  her  heirs  or  successors,  to  any  such 
company  or  body  of  persons  so  associated  to- 
gether as  aforesaid,  but  not  incorporated,  it 
shall  and  may  be  lawful,  in  and  by  such  letters 
patent,  either  expressly  or  by  a  general  or 
special  reference  to  this  act,  to  provide  and 
declare  that  all  suits  and  proceedings,  whe- 
ther at  law,  in  equity,  or  in  bankruptcy  or 
se(]uestration,  or  otherwise  howsoever,  as  well 
in  Great  Britain  and  Ireland  as  in  the  colonies 
and  dependencies  thereof,  by  or  on  behalf  of 
such  company  or  body,  or  any  person  or  persons 
as  trustee  or  trustees  for  such  company  or  body, 
against  any  person  or  persons  whether  bodies 
politic  or  others,  and  whether  members  or  not 
of  such  company  or  body,  shall  be  commenced 
and  prosecuted  in  the  name  of  one  of  the  two 
officers  for  the  time  bein^  to  be  appointed  to 
sue  and  be  sued  on  behalf  of  such  company  or 
body,  and  registered  in  pursuance  of  the  di- 
rections of  such  appointment  and  registration 
respectively  herein-after  contained;  and  that 
all  suits  and  proceedings,  whether  at  law  or 
in  equity,  by  or  on  behalf  of  any  person  or 
persons,  whether  bodies  politic  or  others,  and 
whether  or  not  members  of  such  company  or 
body,  against  such  company  or  body,  shall  be 
commenced  and  prosecuted  against  one  of  such 
officers,  or  if  there  shall  be  no  such  officer  for 
the  time  being,  then  against  any  member  of 
such  company  or  body :  provided  nevertheless, 
that  nothing  in  this  act  or  in  such  letters  pa- 
tent contained  or  to  be  contained  shall  prevent 
the  plaintiflf  from  joining  any  member  of  such 
company  or  body  with  such  officer  as  a  defend- 
ant in  equity,  for  the  purpose  of  discovery,  or 
incase  of  fraud,  (s.  3.) 

Individual  liability  of  members  of  a  company 
mny  be  restricted  by  letters  patent. — ^I'hat  it 
shall  and  may  be  lawful,  in  and  by  such  letters 
patent  so  to  be  granted  to  any  such  body  or 
company  as  aforesaid,  to  declare  and  provide 
that  the  members  of  such  company  or  body  so 
associated  as  aforesaid  shall  be  individually 
liable  in  their  persons  and  property  for  the 
debts,  contracts,  engagements,  and  liabilities 
of  such  company  or  body  to  such  extent  only 
per  share  as  shaJl  be  declared  and  litnitcd  in 
and  by  such  letters  patent ;  and  the  members 
of  such  company  or  body  shall  accordingly  be 
individually  liable  for  such  debts,  contracts, 
engagements,  and  liabilities  respectively  to  snch 
extent  onlv  per  share  as  in  such  letters  patent 
shall  be  declared  and  limited;  such  Itabitity 
nevertheless  to  be  enforced  in  snch  manner 
aud  subject  to  such  provisions  as  are  herein- 
after contained,  (s.  4.) 

Deeds  of  partnership  to  A<  executed, '9-Thn 
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every  sucli  company  or  body  to  which  any  such 
privilef^es  or  poweri  as  hereiii-befnre  yientioned 
sliall  he  granted  under  the  authority  of  thU 
act  shall  he  entered  into  or  formed  hy  a  deed 
of  partnership  or  association,  or  an  airreement 
in  writinff  of  that  nature ;  and  the  undertaking^ 
shall  by  such  deed  or  acreement  be  divided 
into  a  certain  number  of  shares  to  be  therein 
specified ;  and  in  such  deed  or  agreement,  or 
in  some  schedule  thereto,  there  shall  be  set 
forth  the  name  or  style  of  the  said  company  or 
body,  the  names  or  styles  of  the  members  of 
the  said  company  or  body,  the  date  of  the 
commencement  thereof,  the  business  or  pur- 
pose  for  which  the  said  company  or  body  is 
formed,  and  the  principal  or  only  place  for 
carryini^  on  such  business ;  and  in  such  deed 
or  ai^eement  there  shall  also  be  contained 
the  appointment  of  two  or  more  officers  to  sue 
or  be  sued  on  behalf  of  such  company  or  body 
in  manner  herein^after  mentionen.  (s.  5.) 

Heiurn  io  he  made  at  hereinafter  mentioned 
of  the  granting  of  letters  ^ntent^  and  etqle  of 
company,  —  That  such  company  or  body  as 
aforesaid  shall,  within  three  calendar  months 
after  the  j^rant  of  such  letters  patent  as  afore- 
said,  make  or  cause  to  be  made  a  return  to 
such  one  of  the  offices  for  enrolment  herein- 
after mentioned  as  shall  be  required  under  the 
provisions  of  this  act,  containing  the  date  of 
the  f^ant  of  such  letters  patent  as  aforesaid, 
the  name  or  style  of  the  said  company  or 
body,  the  business  or  purpose  for  which  the 
saidf  company  or  body  is  formed,  the  principal 
or  only  place  for  carryin^r  on  such  business, 
the  total  number  of  shares  in  the  said  company 
or  body  (and  each  of  which  siiares  is  to  be  dis- 
tinguished by  a  separate   number  in  regular 
succession),  the  amount  to  which  each  share 
shall  render  the    holder  thereof  liable,  the 
names  and  (except  as  to  bodies  politic)  the 
places  of  abode  of  all  the  members  thereof, 
and  the  distinctive  number  or  numbers  of  the 
share  or  respective  shares  which  each  member 
holds ;  and  such  company  or  bodv  shall  also 
at  the  same  time  make  a  return  or  the  names 
and  descriptions  of  the  officers  appointed  by 
such  company  or  body  to  sue  and  be  sued  on 
behalf  thereof   in    manner  aforesaid  ;    <^uch 
return  to  be  made  in  the  form  in  the  schedule 
(A  )  to  this  act  annexed,  (s.  6.) 

Name  of  company  not  to  be  changed  after  re^ 
g>itiff.  If  place  ofbtainesM  changed ^  return  to 
he  made. — That  during  the  continuance  of  any 
such  company  or  body  after  it  shall  have  lieen 
so  registered,  no  change  shall  be  made  in  the 
nsme  or  style  thereof;  and  if  the  principal  or 
only  place  for  carrying  on  the  business  of  the 
sai(i  company  or  body  shall  be  changed,  the  said 
company  or  body  shall  within  three  calender 
months  after  such  change  makf*  or  cause  to  be 
made  a  return  to  the  said  office  as  aforesaid  of 
such  change  in  the  form  in  schedule  (B.)  to  this 
act  annexed,  (s.  ?•) 

fFhen  perton*  cease  to  he  metnhert  of  com  fumy 
or  corporation^  except  hy  transfer  of  shnfcs^  or 
of  change  of  nttme  of  member,  compttny  to  make 
return  frithin  three  monthM. — That  in  case  any 
person  shall  cease  to  be  a  member  of  such  com- 


pany or  body  (except  by  means  of  the  transfer 
by  deed  or  writing  of  aiiy  share  therein),  or  ia 
case  of  the  addition  of  any  person  thereto  (ex- 
cept by  means  of  the  transfer  of  any  share  as 
aforesaid),  or  of  the  change  of  the  naiiK*^  of  any 
member  thereof  by  marriage  or  otherwise,  the 
said  company  or  body  shall,  within  three  calen- 
der months  after  information  shall  be  received 
by  the  said  company  or  body  of  any  peraon  so 
ceasing  as  aforesaid,  <ir  of  such  change  or  ad- 
dition as  aforesaid,  make  or  cause  to  be  mside 
a  return  to  the  said  office  as  aforesaid,  conUtD- 
ing  the  names  and  places  of  abode  uf  all  per- 
sons having  ceased  to  be  members  thereof  (ex- 
cept as  aforesaid),  and  the  names  and  placet 
of  Hbode  of  all  persons  having  become  mem- 
bers thereof  (except  as  aforesaid),  and  specify- 
ing any  change  in  the  name  of  any  member 
thereof  by  marriage  or  otherwise ;  such  return 
to  be  made  in  one  of  the  forms  in  the  schedule 
(G.)  to  this  act  annexed,  as  the  ca^e  may 
he.  (s.  8.) 

On  transfer  of  shares,  notice  to  be  giren^  to 
the  company  or  corporation  by  transferee, — That 
on  the  transfer  by  deed  or  writing  of  any  share 
in  any  such  company  or  body  as  aforesaid,  a 
notice  in  writing  specifying  tlie  date  of  such 
trausfer,  the  distinguishing  number  of  the  share 
transferred,  the  name  and  (^-xcept  in  the  case 
ofa  body  politic)   th.c  plac€i  of  abode  of  the 
person  by  whom  or  on  wh»se  behalf,  and   of 
the  name  and  (except  as  aforesaid)  the  pla«?e 
of  abode  of  the  person  to  whom  such  transfer 
is  made,  shall  be  given  to  the  said  company  or 
body,  by  leaving  tlie  transfer,  when  executed 
by  both  parties,  or  some  note  or  memorandum 
thereof,  signed  by  them,  at  the  pnncipal  or 
only  office  of  the  said  company  or  body.  (s.  9.) 
Company  or  corporation  to  mahe  return  wit  Am 
three  months  after  receiving  notice  of  transfer, — 
That  in  case  of  the  transfer  of  any  share  in  such 
company  or  body,  the  said  company  or  body 
shall,  within  three  calender  months  after  re- 
ceiving such  notice  as  aforesaid  of  such  trans- 
fer, make  or  cause  to  be  made  a  return  to  the 
said  office  as  <^foresaid,  containing  the  date  of 
such  transfer,  the  distinguishing  number  of  the 
share  transferred,  the  name  and  (except  in  the 
case  of  a  body  politic)  the  place  of  abode  of 
the  person  by  whom  or  on  whose  behalf  such 
transfer  is  made,  and  of  the  person  to  whom 
such  transfer  is  made,  in  the  form  in  schedule 
(D.)  to  this  act  annexed ;  and  such  company  or 
body  are  hereby  required,  on  the  request  in 
writing  of  either  of  the  parties,  forthwith  to 
make  such  return  accordingly,  (s.  10.) 

y4ny  person  having  made  payment  in  respect 
of  a  share  in  a  cf»mpimy  under  any  Judgment 
against  sucfi  cttmpnmf  to  matte  a  return  thereof 
to  Court  of  Chnnctr'y  —That  where  the  extent 
per  share  of  the  liability  of  the  individual  mem- 
bers of  any  such  company  or  body  shall  hire 
been  limited  by  letters  patent  as  aforesaid,  it 
siioll  he  lawful  for  any  person  who  shall  or  may 
from  time  to  rime  have  advanced  or  paid  any  sum 
in  consequence  or  by  virtue  of  any  execution  or 
diligence  issued  against  him  in  respect  of  any 
share  in  such  company  or  body,  under  any 
judgment,  decree,  interlocutor,  or  order  to  be 
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obtained  a.u^ainst  any  officer  of  the  said  company 
or  body,  or  any  member  thereof,  ia  mauaer 
lierein-after  mentioned,  to  make  a  return 
thereof  to  such  othce  as  aforesaid  in  the  form 
in  the  schedule  (£.)  to  this  ait  annexed  ;  and 
every  snch  return  shall  be  accompanied  with 
a  proper  voucher  or  vouclicrs  <if  the  fact  of 
such  payment,  without  which  ihH  same  shall 
not  be  rexistered  as  herein- ufter  mentioned. 
(8.  10.) 

Company  to  make  return  when  r^paymrni  is 
m*ide  uf  tnone*f  so  adcancfd  tty  any  pt-rson, — 
lliat  if  any  sum  or  sums  :shaU  at  any  time  be 
repaid  bv  any  such  company  or  body  as  last 
aforesaid  in  respect  of  anv  such  sum  which 
may  have  been  so  advanced  or  paid  by  virtue 
of  such  execution  or  dilififence,  the  said  com- 

eauy  or  body  shall  forthwith  make  or  cause  to 
e  made  a  return  to  such  office  as  aforesaid, 
specifyinir  the  amount  of  such  repayment,  iu 
the  form  in  schedule  (F.)  to  this  act  annexed. 
(8.  12.) 

On  death f  resignation ,  or  remnvni  of  officer 
af*pointed  to  sue  and  he  sued  on  hf ho  if  of  com- 
pany or  Itftdy^  nnothrr  to  be  appointed^  and  re- 
turn mode, — ^Thut  in  case  of  (he  death  or  resig- 
nation or  removal  of  any  officer  appointed  to 
sue  and  be  sued  on  behalf  of  any  company  or 
body  to  be  formed  in  pursuance  of  any  of  the 
provisions  of  this  act,  the  said  t;ompany  or  body 
shall  forthwith  appoint  in  his  steaa  another 
officer  to  sue  and  be  sued  on  liehalf  of  such 
company  or  body,  and  shall,  within  three  ca- 
lender months  after  the  death,  re«i|f nation,  or 
removal  of  sucli  officer  as  aforesaid,  make  or 
canse  to  be  made  a  return  to  the  said  office  as 
aforesaid,  containing  as  well  the  name  and  des- 
cription of  the  person  who  has  ceased  to  be 
such  officer  in  manner  aforesaid  as  the  name 
and  description  of  the  officer  who  has  been 
appointed  to  sue  and  be  sued  on  behalf  of  such 
company  or  bo<ly ;  such  return  to  be  made  in 
the  form  in  schedule  (G.)  to  this  act  an- 
nexed, (s.  13 ) 

Returns  how  to  be  signed  and  verified — ^That 
all  Returns  to  be  made  in  manner  aforesaid  by 
such  company  or  body  shall  be  siji^ned  by  one 
of  such  officers,  and  shall  be  verified  by  a  de- 
claration of  such  officer  made  pursuant  to  the 
provisions  of  5  W.  4,  c.  62,  except  that  if  there 
shall  be  no  such  officer,  or  such'officer  shall  re- 
fuse to  act,  then  such  return  shall  be  si|^ned 
and  verified  as  aforesaid  by  some  member  of 
the  sud  company  or  body.  (s.  14.) 

Return  of  names  of  memtterst  Sfc,  not  to  be 
rendered  invalid  by  unintentional  error, — That 
any  return  to  be  made  in  manner  aforesaid  of 
the  name  or  place  of  abo<ie  of  any  original 
member  of  such  company  or  body,  or  of  any 
person  to  or  in  whom  any  share  in  such  com- 
pany or  body  shall  be  transferred  or  become 
vested,  shall  not  be  rendered  invalid  for  the 

noses  of  this  act  hy  any  error  or  omission 
e  same,  if  the  said  company  or  body  shall, 
within  one  calender  month  after  information 
of  such  error  or  omission  shall  be  received  by 
such  company  or  body,  cause  a  correct  return 
to  be  made  to  the  said  office  as  aforesaid  in  the 
form  in  schedule  (F.)  to  this  act  annexed : 


provided  always,  that  this  clause  shall  not  in- 
validate or  prejudice  any  intermediate  transac- 
tion or  matter  whatsoever  which  shall  have  bond 
fide  taken  place  or  proceeded  upon  the  fuith 
of  such  erroneous  or  defective  return,  nor  shall 
the  benefit  of  this  clause  extend  to.  any  error 
or  omission  which  shall  be  fraudulent,  (s.  15.) 

Rfturnt  to  irhnt  office  to  be  made  respeotieely 
in  England^  Scotland,  or  Irriaud. — ^l^hat  where 
the  principal  or  only  place  for  carrying  on  the 
business  of  any  such  conipany  or  body  as  afore- 
said shall  be  situated  in  any  part  of  £n;;|and  or 
Wales,  the  returns  herein- before  directed  shall 
be  made  to  the  Enrolment  Office  of  the  (*ourt 
of  Chancery  in  Ent^iand  ;  and  where  such 
principal  of  only  place  for  carrying  on  such 
business  shall  be  sitcate  in  any  part  of  Scot- 
land, such  returns  shall  be  made  to  His  Ma- 
jesty's General  Registry  Office  at  Edinburgh ; 
and  where  such  principal  or  only  place  for 
carrying  on  such  business  shall  be  situated  in 
any  part  of  Ireland,  such  returns  shall  be  made 
to  the  enrolment  office  of  the  Court  of  Chan- 
cery in  Ireland,  (s.  16.) 

By  whom  returns  are  to  be  rejfisterfd.^~-Thtit 
all  such  returns  as  are  herein-before  directed 
to  be  made  to  the  Enrolment  Office  of  the 
Court  of  Chancery  in  England  shall  be  register- 
ed by  the  Clerks  of  the  Enrolments  in  Chancery 
or  tlieir  deputy,  and  that  all  such  returns  aa 
are  herein-before  directed  to  be  made  to  the 
General  Registry  Office  at  Edinburgh  shall  be 
registered  hy  the  Lord  Clerk  Register  or  his 
deputy,  and' all  such  returns  as  are  herein* 
before  directed  to  be  made  to  the  Enrolment 
Office  of  the  Court  of  Chancery  in  Ireland 
shall  be  registered  by  the  (Jlerks  of  Enrolments 
in  Chancery  in  Ireland,  or  their  deputy,  iu 
books  to  be  by  them  respectively  kept  for  that 
purpose,  and  that  an  alphabetical  index  shall 
be  kept  of  the  names  of  such  companies  or 
bodies,  with  references  to  such  returns,  and 
that  there  bhill  be  oaid  for  the  registering  of 
each  return  a  fee  of  sixpence  per  folio,  and  no 
more  ;  and  that  any  person  shall  be  at  Ul»erty 
to  inspect  such  booxs  and  index,  and  that  there 
shall  be  paid  for  such  inspection  a  fee  of  one 
shilling,  and  no  more  3  and  that  any  person 
shall  be  at  liberty  to  require  a  copy  of  any  such 
return,  to  be  certified  by  the  said  clerks  or 
their  deputy,  and  that  there  shall  Ue  paid  for 
such  certificate  a  fee  of  one  shilling  and  six- 
pence for  each  folio  of  such  copy,  and  no 
more ;  and  the  day  of  the  registration  of  every 
return  to  be  made  in  pursuance  of  this  act  shali 
be  written  on  such  return  by  the  said  clerks 
or  their  deputy    (s.  17.) 

Certified  Copy  of  swh  return,  8^.,  to  he  re- 
ceived in  Evidence. — ^That  a  copy,  so  certified 
as  aforesaid,  of  such  return  including  the  date 
to  be  marked  on  such  return,  shall  be  received 
in  evidence  in  all  proceedings,  whether  civH 
or  criminal,  and  shall  also  be  received  as  evii 
dence  of  the  day  of  the  registering  thereof. 

(8.18) 

Regulations  as  to  forms  of  returns,  and  mode 
of  heeping  the  Register,  S^c,  hy  whom  to  be 
made.-^l  hat  such  orders  and  directiona  as  to 
the  forms  of  the  returns  to  be  made  in  pur« 


478 


Changes  in  the  Law. 


suance  of  this  act,  and  the  mode  of  keeping 
the  register,  and  of  making*  the  index  thereof, 
and  of  any  other  matters  incidental  thereto,  as 
may  be  deemed  expedient,  may  from  time  to 
time  be  made,  altered,  or  ?aried  as  follows; 
that  is  to  say,  as  regards  the  registration  to  be 
made  in  the'  Inrolment  Office  in  the  Court  of 
Chancery  in  England,  by  the  Lord  Chancellor, 
Lord  Keeper,  or  First  Lord  Commissioner  of 
the  Great  Seal,  and  the  Master  of  the  Rolls 
jointly ;  as  regards  the  registration  to  be  made 
in  the  General  Registry  Office  in  Edinburgh, 
by  the  Lord  Clerk  Register  and  Lords  of 
Council  and  Session  jointly;  and  as  regards 
the  registration  to  be  made  in  the  Court  of 
Chancery  in  Ireland,  by  the  Lord  Chancellor 
of  Ireland  and  Master  of  the  Rolls  in  Ireland 
jointly,  (s.  19). 

No  Person  entUled  io  share  in  profifi  till  re- 
g'iitered  as  a  Memher, — That  no  person  beco- 
ming a  member  of  any  such  company  or  body 
hy  the  transfer  of  any  share  therein,  or  other- 
wise, shall  be  entitled  to  sue  for  or  recover 
any  share  of  the  profits  thereof,  unless  and 
until  a  return  of  the  transfer  or  other  fact 
whereby  he  shall  so  become  a  member  shall 
be  registered  pursuant  to  the  provisions  herein- 
before contained,  (s.  20). 

Person  ceasing  to  be  a  Mewlter  to  continue 
liafde  till  Transfer,  6fc,  registered, — That  any 
person  ceasing  to  be  a  member  of  any  such 
company  or  body,  whether  by  the  transfer  of 
any  share  therein,  or  by  death  or  otherwise, 
ahall  be  considered  for  all  purposes  of  liability 
as  continuing  a  member  of  such  company  or 
body  until  a  return  of  the  transfer  or  other 
fact  whereby  he  shall  have  so  ceased  to  be  a 
member  shall  be  registered  pursuant  to  the 
proviitious  hcrein-before  contamed,  (s.  21). 

Proceedings  commenced  in  the  Nome  of  Of* 
ficer  not  to  be  abated  by  his  deaths  dfc.  or  ttff 
Change  of  Members  of  Company. — That  no  ac- 
tion,  suit,  or  proceeding,  whether  civil  or  cri- 
minal, commenced  either  by  or  against  any  such 
company  or  body  (whether  in  tbe  name  of  one 
of  the  officers  appointed  to  sue  and  be  sued  as 
aforesaid,  or  of  some  member  of  such  company 
or  body,  in  the  case  and  in  manner  aforesaid), 
shall  be  abated  or  prejudiced  by  the  death  or 
by  any  act  of  such  officer  or  person,  or  by  the 
resignation  or  removal  of  such  officer,  either 
before  or  after  the  commencement  of  any  such 
aciion,  suit,  or  proceeding,  or  by  any  change 
in  the  members  of  such  company  or  body  by 
the  transfer  of  shares  or  otherwise,  but  that 
the  same  shall  be  continued  in  the  name  of 
such  officer  or  moiuber  (as  the  case  may  be) 
notwithstanding  Buch  death  or  act,  or  such 
resignation  or  removal,  and  notwithstanding 
such  change  in  the  members  of  such  company 
or  body.  (s.  22.) 

Evidence  of  Officer  or  of  Member  of  Company 
admissible. — ^That  in  all  such  actions,  suits,  iiud 
other  proceedings,  whether  civil  or  criminal, 
the  evidence  of  any  such  officer  as  aforesaid, 
or  of  any  member  of  such  company  or  l>ody, 
shall  be  admissible  in  the  like  manner  as  if 
such  officer  or  member  were  not  an  officer  or 
member  of  such  company  or  body.  (s.  23.) 


Effect  of  Judgments  against  Company,^^ 
That  all  judgments,  decrees,  interlocutors,  and 
orders  obtained  in  any  such  actions,  auits,  or 
other  proceedings  as  aforesaid  against  such 
officer  or  member  in  manner  aforesaid,  whe- 
ther such  member  or  officer  respectively  be 
party  to  such  actions,  suits,  or  proceeding^*,  aa 
plaintiff,  pursuer,  petitioner,  or  defendant  or 
defender,  shall  have  the  same  effect  against 
the  property  and  effects  of  such  company  or 
body,  and  also  (to  the  extent  herein-after  men- 
tioned) against  the  persons,  property,  and 
effects  of  the  individual  existing  or  former 
members  thereof  respectively,  as  if  such  judg- 
ments, decrees,  interlocutors,  or  orders  had 
been  obtained  against  such  company  or  body 
in  suits  or  proceedings  to  which  all  the  persons 
liable  as  existing  or  former  members  of  snch 
company  or  bod^  had  been  parties,  and  that 
execution  or  diligence,  or  executions  or  dili- 
gences, shall  be  issued  thereon  accordingly : 
Provided  nevertheless,  that  where  the  extent 
per  share  of  the  liability  of  the  individual 
members  shall  have  been  limited  hy  any  letters 
patent  as  aforesaid,  no  such  execution  or  dill* 
gence  shall  be  issued  against  any  such  indivi- 
dual existing  and  former  member  of  soch 
company  or  body  as  aforesaid  for  a  greater 
sum  than  the  residue,  if  any,  of  the  amount 
for  which,  by  virtue  of  such  letters  patent  ts 
aforesaid,  such  individual  member  shall  be 
liable  in  respect  of  the  share  or  shares  then 
or  theretofore  held  by  him  in  the  said  company 
or  body  after  deducting  therefrom  the  amount, 
if  any,  which  shall  appear  by  such  regibter  as 
aforesaid,  to  have  been  advanced  and  paid  in 
respect  of  such  shares  or  any  of  them  by  him- 
self or  herself,  or  any  previous  or  subseijuenc 
holder  of  the  same  shares  or  any  of  them,  or 
the  representatives  of  any  such  holder,  under 
or  by  virtue  of  any  former  execution  or  dili- 
gence, and  not  repaid  at  the  time  of  issuing 
such  subsequent  execution  or  diligence  (s.  24.) 

Bankruptcy  uf  Officer  of  Company  not  to  af- 
fect Company  or  Liabilities  uf  Mend>ers. — That 
the  bankruptcy,  insolvency,  or  stopping  pay- 
ment of  any  officer  or  member  of  such  com- 
pany or  body  in  his  individual  capacity  shall 
not  be  construed  to  be  the  bankruptcy,  insol- 
vency, or  stopping  payment  of  such  company 
or  body :  and  that  the  property  and  effects  of 
such  company  or  lK>dy,  and  the  persons,  pro- 
perty,  and  effecU  of  the  indivianal  members 
or  other  individual  members  thereof  (as  the 
case  may  be),  shall,  notwithstanding  such 
bankruptcy,  insolvency,  or  stopping  payment, 
be  liable  to  execution  or  diligence  in  the  same 
manner  as  if  such  bankruptcy,  insolvency,  or 
stopping  payment  had  not  taken  place,  (s.  25.) 

Service  of  Notice  on  the  Company, — ^That  in 
all  cases  wherein  it  may  be  necessary  for  any 
person  to  serve  any  summons,  demand,  or  no- 
tice, or  any  writ  or  other  proceeding  at  law  or 
in  equity,  or  otherwise,  upon  the  said  company 
or  body,  service  thereof  respectively  on  the 
clerk  of  the  said  company  or  body,  or  by  leav- 
ing the  same  at  the  head  office  for  the  time 
being  of  the  said  company  or  body,  or  in  case 
such  cleric  of  the  said  office^shill  notiie  found 

Digitized  by  VjOOQiC 


Changes  in  the  Law. — Correspondence. 


47 


or  known,  then  service  thereof  on  any  agent  or 
officer  employed  by  the  said  company  or  l)udy, 
or  by  leaving  the  same  at  the  usual  place  of 
abode  of  such  agent  or  officer,  shall  be  deemed 
good  and  sufficient  service  of  the  same  respec- 
tively on  the  said  company  or  body.  (s.  2o.) 

Service  of  Notice  by  the  Company, — That  in 
all  cases  wherein  it  may  be  necessary  for  the 
said  company  or  body  to  give  any  summons, 
demand,  or  notice  of  any  kind  whatsoever  to 
any  person  or  corporati  on,  under  the  provi- 
sions or  directions  contained  in  this  act,  such 
summons,  demand,  or  notice  may  be  given  in 
writing,  signed  by  the  clerk,  attorney,  or  soli- 
citor for  the  time  being  of  the  said  company 
or  body,  without  being  required  to  be  under 
the  common  seal  of  the  saia  company  or  body. 
(8.  270 

Determination  of  Company  not  to  prevent  the 
trinding'  up  of  their  Affdin. — ^That  in  case  of 
the  determination  of  such  company  or  body, 
such  company  or  body  shall  nevertheless  be 
considered  as  subsisting,  and  to  be  in  all  res- 
pects subject  to  the  provisions  of  this  act,  so 
long  and  so  far  as  any  matters  relating  to  such 
company  or  body  shall  remain  unsettled,  to  the 
end  and  intent  that  such  company  or  body  may 
do  all  things  necessary  to  the  winding-up  of 
the  concerns  thereof,  and  that  it  may  be  sued 
and  sue  under  the  provisions  of  this  act  in  res- 
pect of  aU  matters  relating  to  such  company 
or  body.  (s.  28  ) 

Duration  of  charters  of  incorporation  may 
be  limited  for  a  term.  (s.  29.) 

Limitations  as  to  Ejremptions  to  he  granted 
to  Companies  by  Letters  Patent, — ^That  nothing 
in  this  act  contained  shall  authorize  or  be  con- 
strued to  authorize  her  Majesty,  her  heirs  and 
successors,  by  any  such  letters  patent,  to  ex- 
empt any  company  or  body  of  persons  asso- 
ciated as  aforesaid  from  the  necessity  of  enter- 
ing into  a  deed  uf  partnership,  from  making 
the  return  of  the  patent  to  the  Enrolment  Of- 
fice of  the  Court  of  Chancery,  from  the  neces- 
sity of  carrying  into  execution  the  provisions 
of  this  act  in  respect  to  change  of  name  or  style 
of  the  company  or  body  associated,  in  respect 
to  the  cessation,  or  to  the  addition  or  to  the 
cliange  of  name  of  any  of  the  individuals  of  the 
company,  or  to  the  transfer  of  shares  and  to 
the  notices  to  be  given  thereof,  or  to  the  pay- 
ment  of  any  sum  by  any  shareholder  on  ac- 
count of  any  preferment  against  such  company 
or  body,  or  to  the  returns  to  be  made  to  the 
Enrolment  Office  of  such  payment,  or  of  the 
repayment  thereof,  or  from  making  a  return 
to  the  said  office  of  the  name  of  the  officer 
appointed  by  said  company  to  sue  and  be  sued 
oh  its  behalf,  in  case  of  the  death,  resignation, 
or  1^160 val  of  the  one  registered,  or'  to  exempt 
any  company  or  body  so  associated  from  the 
provisions  of  this  act  in  relation  to  the  period 
at  which  its  several  members  shall  become 
entitled  or  shall  cease  to  share  in  the  profits 
thereof,  tht  urhal^  as  required  by  the  provisions 
of  this  act.  (s.  30.) 

Act  not  to  affect  existing  privileges,  (s.  31.) 

Notice  of  application  for  letters  patent  to 
be  inserted  in  the  London  Gazette^  &c.  (s.  32.) 


SELECTIONS 
FROM  CORRESPONDENCE. 


EXAMINATION  OF  MINORS. 

To  the  Editor  of  the  Legal  Observer, 

Sir, 

Fmding  your  columns  at  all  times  open  to 
communications  relative  to  the  welfare  of  ar- 
ticled clerks,  and  pertinent  to  their  progress 
in  entering  the  profession,  I  beg  to  call  your 
attention  to  a  grievance  which  I  hope  soon  to 
sec  removed :  viz,  that  the  Examiners  refuse 
to  examine  a  minor,  because  one  of  their  rules 
is,  not  to  grant  a  certificate  until  the  exatni- 
naot  is  of  age.  1  experience  great  hardship 
from  this  rule;  because,  being  articled  to  a 
country  attorney,  and  now  in  town  for  my  last 
year,  being  out  of  my  articles  six  months  be- 
fore I  am  of  age,  I  must  go  down  into  the 
country,  where  I  shall  probably  lose  that 
knowledge  which  I  already  possess,  besides 
the  expense  of  journeys  to  and  fro';  and  com- 
memorating my  majority  before  the  exami- 
ners in  a  timid  mood,  instead  of  a  joyous  one 
in  the  heart  of  my  family.  My  object  in  wri- 
ting this,  is  to  lay  bare  a  hardship  in  the  power 
of  the  examiners  to  remedy,  by  allowing  the 
clerk  to  be  examined,  and  retaining  his  cer- 
tificate  until  he  is  of  age. 

An  old  SuBscRinsR. 

[Our  correspondent  is  mistaken.  The  Ex- 
aminers will  examine  a  minor,  if  be  is  nearly 
of  age,  and  the  circumstances  of  his  case  re- 
quire It ;  but  as  they  cannot  certify  that  a 
minor  is  a  fit  person  to  act  as  ah  attorney,  they, 
cannot  be  expected  to  take  the  examination  a 
considerable  time  before  the  candidate  will  be 
of  age.  It  is  impracticable  to  meet  the  con- 
venience of  every  individual.  Ed.] 


LAW  OF  ATTORNEYS^   1   Vict.  C.  66. 

To  the  Editor  of  the  Legat  Observer. 

Sir, 
In  answer  to  the  inquiry  •*  of  Clericus,"  in 
your  journal  of  the  2 1st  instant,  it  may,  per- 
haps, hvt  sufficient  to  state,  that  the  mere  fact 
of  a  person  being  admitted  in  any  one  of  Her 
Majesty's  Courts  of  Law  or  Equity,  does  not 
entitle  him  to  swear  affidavits.  Any  person^ 
however,  on  being  admitted  in  any  one  .Coqrt^^ 
may  h^ve  commissions  in  that  and  the  oiiier' 
Courts  to  swear  affidavits,  (or  he  may  be  made 
a  Master  Extra  in  Chancery)  upon  pfroduction 
of  the  usual  certificates  and  affidavits. 
!  W.G. 
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NOTES     ON     THE     APPROACHING 
TERM. 


COMMON  LAW  FEES. 

AVe  have  not  yet  been  able  to  procure  a 
copy  of  the  proposed  new  Table  of  Fees  to 
be  paid  after  the  end  of  this  year  at  the 
Common  Law  Offices.  We  presume  it  will 
become  known  in  time  to  afford  some  con- 
sideration of  the  items,  before  they  are  fi- 
nally adjudged  ;  for  though  the  Fee  Commis- 
sioners best  know  the  sum  total  which  must 
be  raised^  the  practioners  may  be  able  to  sug- 
gest some  mode  of  raising  it,  less  burden- 
some than  another,  and  yet  equally  effectual 
in  the  result.  In  the  majority  of  cases  it 
is  calamity  enough  that  a  party  is  driven  to 
a  court  of  justice  :  as  litde  expence  as  pos- 
sible should  be  added  to  the  misfortune  of 
going  to  law.  The  day  must  come  when 
the  suitor  will  be  no  longer  charged  with 
the  old  legal  sinecures,  and  in  the  mean 
time  the  official  fees  should  be  reduced  as 
much  as  possible,  consistently  with  the 
proper  despatch  of  business. 


THE  NEW  CHAMBERS  OF  TUB  JUDGES. 

The  new  chambers  for  the  Judges  which 
have  been  built  on  part  of  the  RolE  Garden, 
are  now  open ;  but  we  regret  to  hear  from 
several  quarters  that  they  do  not  give  satis- 
£Bu;tion  in  regard  to  their  arrangement  and 
construction.  The  old  chambers  which 
were  low,  dark,  and  confined,  have  been 
got  rid  of,  but  it  does  not  appear  that  any 
persons  of  practical  knowledge  were  con- 
sulted on  the  details  of  the  new  building. 
We  hope,  however,  that  the  objections  may 
be  reqaoved,  when  the  further  buildinga  for 
the  new  Law  Offices  are  erected. 


MICHAELMAS  TERM  EXAMINATION. 

It  does  not  appear  that  any  material 
change  will  take  place  in  the  mode  of  con- 
ducting the  examination  of  articled  clerks 
in  the  ensuing  term.  The  course  hitherto 
^opted  seems  to  have  answered  every  use- 
ful purpose;  and  it  would  be  manifestly 
unwise  to  make  any  material  alteration 
without  good  reason.  All  the  forms  and 
modes  of  proceeding,  from  the  first  to  the 
UsX,  step,  are,  we  believe,  accurately  given 


in  the  Second  Edition  of  the  Articled  Clerks' 
Manual,  published  a  few  weeks  ago. 

We  understand  the  number  of  candidates 
for  examination  in  Michaelmas  Term,  is 
127.  The  names  are  of  course  not  pub- 
lished, as  some  of  the  parties  may  not  be 
able  to  complete  their  testimonials,  or  be 
prevented  from  attending.  The  examina- 
tion will  take  place  on  or  about  the  1 6th 
November.  .  The  testimonials  must  be  left 
with  the  Secretary  of  the  Incorporated  Law 
Society  on  the  9th  November. 


RE-ADMISSION  IN  CHAKCBRT. 

The  following  is  the  only  application  for  re- 
admission  as  a  solicitor  in  Chancery  : 
William  Robert  Simpson,  N<).  8,  Red  Lion 
Street,  Clerkeuwell. 


ADMISSIONS  IN  CHANCERY. 

We  are  informed  that  persons  who  have 
been  examined  at  the  Rolls,  or  before  the 
Common  Law  Examiners,  will  in  fature  be 
admitted  in  Chancery  without  the  usual 
testimonials  of  two  Barristers  and  a  Clerk  in 
Court. 

But  that  where  the  application  is  made 
by  an  attorney,  who  has  not  been  examined, 
the  usual  testimonials  will  still  be  required. 


NEW  BUILDINGS    FOR   COURTS    AND    OVFICBS 
OF  LAW    AND  BaUITT. 

We  cannot  permit  the  opp^tonity  to 
pass  of  again  calling  attention  to  tke  great 
importance  of  building  convenient  Courts 
for  such  sittings  as  are  held  in  vacation. 
We  suppose  there  is  still  no  prospect  of 
having  all  the  Courts  on  one  site  in.  the 
centre  of  the  metropolis.  Westminster 
Hall  must  not  be  deserted  "  during  the  time 
of  Term:*  But  in  Vacatidn  the  Coorts 
might  surely  be  congregated  ih  one  conve- 
nient spot ;  and  'tis  manifest  that  Che  Rolls 
Estate  is  above  all  other  places  the  most 
eligible.  There,  also,  as  we  have  already 
pointed  out,  the  Offices  conneeted'wkh  the 
business  of  tibe  Courts  should  all  be  lcM»ted, 
whereby  the  conyenien-se,  as  w^  of  the 
Officers  as  of  the  Practitioners,  would  be 
promoted,  and  the  administratioa  of  justice 
materially  facilitated. 
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SUPERIOR  COURTS. 
[Before  the  Four  Judges.] 

MUNICIPAL  CORPORATION.— MANDAMUS. 


Bi'/itte  ike  pntsing  *»f  the  Mun\dp*d  Reform 
Act,  a  bftrovgk  teaJt  tiluuted  mihin  the 
iimiU  of  a  liber tjf.  Emh  had  justices  and 
tt  court  of(fuartt*r  setthns,  Anete  court- 
house was,  under  th^  authority  of  a  local 
act,  huHt  for  their  joint  use,  7  he  lihrrti/ 
tras  to  pay  two^thirds^  the  borough  one-third 
of  the  eapence,  and  the  mon^y  tras  lo  be 
raised  on  tht  rates  made  in  the  liberty  and 
in  the  borough  respectively.  The  court- 
house was  built  frith  money  raised  by  Imtns. 
When  the  Municipal  Reform  Act  parsed, 
the  borough  ceased  to  hate  tjuurter  sessions, 
and  its  prisoners  trere  tried  at  the  quarter 
sessions  for  the  liberty,  the  justices  for 
which  transacted  all  the  business  for  the 
borough.  Held,  that  a  mandamus  mould 
lie  to  compel  the  justices  of  the  liberty  to 
pay  the  whole  of  the  interest  on  the  loan, 
by  a  rate  levietfon  the  whole  of  the  district 
now  within  their  jurisdiction  t  Held  nlto, 
that  under  the  With  section  of  the  Muni- 
ciptd  Reform  Act  as  ex  plained  hy  the  \A2d 
section,  the  trord  **  county "  in  this  Cnxe 
meant  *•  liberty,**  and  the  justices  of  the 
liberty  succeeded  to  thejuritdiction  of  the 
justices  of  the  borough. 

This  was  a  rule  to  bhew  cause  why  a  man- 
damus should  not  issue  to  the  justices  of  the 
liberty  of  St.  Albans,  comiuaudinj^   ihem  to 
pay  a  sum  of  267/.  17*.  10//.,  to  u  Mr.  Porter, 
as  money  due  to  him  upon  a  loan  made  by 
him,  upon  the  buihtin^  of  a  new  court  house, 
for  the  borough  and  liberty  of  St.  Albans.    It 
appeared  by  the  adidavits  on  which  the  motion 
was  founded,  that  on  the  14th  of  May,  182.9,  an 
act  was  passed  for  buildinir  a  new  court-house, 
for  the  liberty  and  borough  of  St.  Albans.    At 
ihat  time  there  was  a  commission  of  the  peace 
for  the  borough,  which  was  situated  withm  the 
limits  of  the  liberty  of  St.  Albans,  by  which  it 
was  completely  surrounded.    The  court-house 
was  partly  for  the  benefit  of  the  liberty,  and 
partly  for  the  use  of  the  borough,    tt  was 
therefore   arranged    between  them  that  the 
liberty  should  pay  two- thirds  of  the  required 
expence,  and  the  borough  the  remaining  one- 
third.    Sessions  were  at  that  time  held  in  and 
for  the  borough,  and  there  were  borough  rates. 
It  was  provided  that  the  expence  of  the  build- 
ing should  be  charged  upon  the  rates  of  the 
borough  and  of  the  liberty.     Mr.  Porter  ad- 
vanced money  to  both,  and  it  was  provided 
that  the  loan  should  bear  interest,  and  the 
principal  be  repaid  by  iutitulments.    The  in- 
stalments and  interest  of  the  one-third  were 
regularly  paid  up  by  the  justices  of  the  borough 
till  the  Ibt  of  May  1836,  when  the  Municipal 
Corporation  Reform  Act  coming  into  force, 
there  ceased  to  be  any  justices  for  the  borough 
of  Sc.  Albans.    The  separate  jurisdiction  of 
the  borough  was  discontinued,  and  became 


merged  in  tlie  liberty  of  St.  Albans ;  no  further 
borough  rates  were*  levied,  nor  any  borough 
scKsions  hehl,  but  the  justices  of  the  liberty 
had  jurisdiction  withm  the  borough,  and  held 
sessions  for  the  whole  place.  The  act  directed 
that  the  lands  purchased  for  the  purpose  of 
the  building  should  be  conveyed  to  and  vested 
in  the  corporation,  and  the  ju^tices  of  the  peace 
for  the  liberty  and  the  borough,  and  that  the 
satd  court  house  should  be  for  the  use  of  the 
said  corporation,  lilterty,  and  borough.  The 
house  was  directt  d  to  be  used  for  the  holding 
of  the  quarter  sessions  of  the  peace  for  the 
liberty  and  for  the  borough,  and  for  the  doing 
of  the  business  of  the  borough,  and  the  new 
building  was  to  be  called  the  Court  House  of 
the  Borongh  and  Liberty  of  St.  Albani>,  and  a 
room  was  to  be  set  apart  for  the  corporation. 

Sir.   W.  Follett  and  Mr.  Rylund   shewed 
cause  against  the  rule. — ^The  act  under  which 
the  new  court  house  was  built,  does  not  give 
the  least  authority  for  an  application  like  the 
present.    The  two  jurisdiciions  of  the  liberty 
and  the  borough  are  kept  distinct  tluoughout. 
The  act,  after  mentioning  the  proportions  in 
which  the  money  raised  is  to  be  paid,  speaks 
of  the  rates  to  be  raii<ed  within  the  liberty  and 
borough  respectively,  by  the  justices  of  the 
peace  for  the  liberiy  and  for  the  borough  res- 
pectively assembled  in  quarter  sessions,  and 
separate  forms  of  obligations  are  given  for  ihe 
two  jurisdictions.    By  the  provisions  of  the 
Municipal  Corporation  Act,  the  functions  of 
the  old  justices  of  the  borough  were  entirely 
destroyed,  and  power  was  given  to  his  Majesty 
to  assign  persons  for  justices  for  every  borough, 
and  upon  the  application  of  the  town  council 
of  sucn  borough,  to  grant  a  separate  court  of 
quarter  sessions  of  the  peace  for  the  same.     No 
such  borough  sessions  have  been  granted  in 
this  case,  and  there  is  no  power  in  any  body 
of  persons  to  raise  this  money  out  of  the  bo- 
rough rates.    At  all  events,  the  remedy  of  Mr. 
Porter  cannot  be  against  the  justices  of  the 
libertv  :  the  liability  was  separate,  and  the 
securities  were  separate.    But  then  it  is  con- 
tended on  the  other  side,  that  under  the  lUth 
section  of  the  Municipal  Corporation  Act,  if 


no  quarter  sessions  are'  assisrned  by  the  Crown 
for  the  borough,  the  jusiices  of  the  peace  for 
the  county  within  which  the  borough  is  situate, 
are  to  have  full  jurisdiction  within  the  borough. 
That  section  declares  that  ••after  the  first  day 
of  May  li*36,  the  justices  assigned  to  keep  the 
peace  for  the  county  within  which  anv  borough 
IS  situate,  to  which  his  Majesty  shall  not  have 
granted  a  separate  court  of  quarter  sessions, 
shall  exercise  the  jurisdiction  of  justices  of  tbe 
peare  in  and  for  euch  borough,  as  fully  as  by 
law  they  and  each  of  them  can  do  for  the 
county."  This  rule  however  is  not  directed 
to  the' jusiices  of  the  county,  but  of  tbe  liberty. 
Then  it  is  argued  that  under  the  I42d  section, 
this  is  sufiicient,  for  that  it  is  there  declared, 
*•  that  the  word  *  county '  shall  be  construed  to 
mean  county,  riding,  pans,  liberty,  or  divi- 
sion." That  argument  cannot  be  admitted 
here,  for  the  effect  of  it  would  be  to  make  the 
inhabitants  of  the  county  liable  for  the  payment 
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of  the  debt  incurred  by  tbe  borough.  Such  an 
effect  would  be  contrary  to  the  intention  of  the 
local  act»  which  seems  almost  to  have  antici- 
pated this  case,  by  directing^  that  the  burden 
of  repairing  the  building  shall  be  borne  for 
ever,  separately,  in  the  same  way  in  which  the 
expence  of  erecting  it  was  borne.  If  the 
justices  of  the  liberty  should  pretend  to  make 
a  rate  on  the  borough  for  the  payment  of  this 
debt,  they  would  subject  themselves  to  actions 
for  so  doing.  This  is,  in  fact,  an  application 
for  one  distinct  body  to  pay  the  debt  of  another, 
and  the  Court  cannot  enforce  it.  The  rule 
must  therefore  be  discharged. 

The  ^ttorweu  General  and  Mr.  ^mot,  in  sup- 
port of  the  rule.— This  is  a  mandtimus  to  pay, 
not  to  make  a  rate,  and  the  case  is  free  from 
the  difficulties  now  attempted  to  be  raised. 
There  were  qoarter  sesrions  for  the  borough 
and  also  for  the  liberty.  It  was  thought  de- 
sirable thai  there  shomd  be  a  court  house  for 
the  whole  <Hstrict,  and  there  would  not  have 
been  a  separation  of  the  expenees,  but  that 
there  was  then  a  separation  of  the  jurisdicttuns, 
and  therefore  no  one  rate  coold  then  be  made 
over  the  whole.  The  form  of  the  security  is, 
"  on  rates  raisisd  by  tlie  laws  now  in  being,  or 
to  be  raiaed  by  any  laws  hereafter  to  be  made." 
Some  ekuige  in  the  authority  to  raise  them, 
seems  therefore  to  have  been  contemplated  at 
the  time  the  secaritv  was  given.  While  the 
jurisdictions  remainea  separate,  of  course  there 
were  separate  payments.  On  the  Ist  of  May 
1836,  the  separate  jurisdiction  ceased,  and  the 
borough  then  became  merged  in  the  liberty. 
From  that  time  the  justices  for  the  liberty  have 
held  sessions  and  tried  borough  prisoners  for 
oflTencescqinm^tted  within  the  district,  which 
was  formerly  subject  only  to  the  jurisdiction 
of  the  borough-  justices.  And  there  is  no 
doubt  that  they  have  authority  to  do  so  under 
the  11 1th  section,  as  eznkiined  by  the  inter- 
pretation'c^kuse  in  the  142d  section.  Other- 
wise they  are  transporting  beyond  the  seas 
persons  ovei^whom  they  have  no  jurisdiction, 
and  the  expeneea  of  trying  these  prisoners  have 
been  paid  out  of  funds  over  which  they  have 
not-  by  law  any  control ;  and  they  have  paid 
these  expenees  by  one  rate  over  the  whole 
liberty,  in  the  nature  of  a  county  rate,  which 
according  to  their  present  argument,  they 
never  could  have  had  authority  to  raise.  The 
rate  can  only  be  raised  by  the  quarter  sessions. 
There  is  a  court  of  quarter  sessions  for  the 
liberty,  and  the  borough  is  now  parcel  of  the 
liberty,  the  court  of  quarter  sessions,  therefore, 
has  jurisdiction  over  both,  for  the  county  in 
the  statute,  taeans,  for  this  porpoee,  the  liberty. 
(Lord  Denwrnn;  €.  J:«-I  think  90 ;  but  my 
brother  Lilt  Male  enteift«ins  at  present  some 
doubt.  How  do  you  say  the  rate  is  now  to  be 
made  ? )  On  the  whole  of  the  liberty,  including 
the  borough.-  They  have  now  for  other  pur* 
poses  one  rate  on  the  whole,  and  they  must 
pay  this  sum  omt*  of  that  rate*  The  interest 
and  liah^ity  wen  joint  from  the  beginning,  but 
a  particular  mode  of  payment  was  then  adopt* 
ed  on  account  of  p«nrticolar  circumstances. 
Those  circumstances  are  now  st  an  end,  and 


both  districts  being  united  under  ose  ndt  of 
justices  and  one  jurisdiction,  the  ^yoaenft 
must  be  made  from  both,  as  forming  one  entire 
district.  The  accounts  of  tbe  borough  nmv 
go  to  the  treasurer  of  the  liberty,  and  idl  docu- 
metitf  of  the  borough  now  go  to  the  clerk  of 
the  peace  of  the  liberty,  and  ail  the  business  of 
the  borough  is  now  transacted  by  the  borough 
justices.  The  former  mode  of  payment  waa 
mere  matter  of  arrangement,  for  the  sake  of 
convenience,  and  the  nrcnmstances  whieh 
uccai^ioned  it  being  now  at  an  end,  ihtt  fMinr 
entitled  to  payment  must  not  be  kept  dot  :of 
his  money,  merely  on  account  of  that  arrange- 
ment being  no  longer  in  existence. 

The  Court  took  time  to  consider. 

On  the  last  day  of  the  term.  Lord  Demmmn^ 
C.  J.,  said,  we  have  considered  this  ease,  and 
we  are  of  opinion  that  the  rule  for  the  manr 
(fumus  must  DC  made  absolute. 

Rule  absolute. —  The  King^  on  ihenppHmtinn 
0/ Porter^  v.  The  Justices  efSt.  Albuns,  T.  T. 
1837.    K.  B.F.J. 


Hitijt'ir  ISettd^  llratttct  ^urt. 

PLBADINC— PROOP. — VERDICT. 

A  defendant  in  debt^  having  pleaded  a  set 
off,  goods  returned,  and  payment  of  money 
into  Court,  to  an  amount  exceeding  ikut 
claimed  by  the  plaintiff  in  his  particulors\ 
but  having  proved  at  the  trial  only  the 
amount  claimed,  the  plaintiff  trill  be  enti^- 
tied  to  a  verdict  for  the  difference  betwien 
the  two  sums. 

Busby  had  obtained  a  rule,  calling  on  the 
defendant  to  shew  cause  why  a  verdict  should 
not  be  entered  in  this  cause  for  2/.  in  favour  of 
the  plaintiflf.  It  appeared  from  the  affidavits 
that  the  action  was  in  debt,  and  the  declaration 
contained  three  counts,  respectively,  for  mate- 
rials  supplied,  for  work  anu  labour,  and  on  an 
account  stated ;  the  sum  claimed  in  each  count 
being  12/.  \2s, ;  and  the  total  amount  soui^t 
to  be  recovered,  therefore,  being  37/-  16*.  The 
plaintiff,  in  his  particulars,  however,  claimed 
only  20if.  15#.  The  defendant  pleaded  three 
pleas,  which  were,  first,  as  to  10/.  3«.,  parcel  of 
the  sums  mentioned  in  the  declaration,  a  set 
off;  secondly,  as  to  a  further  sum  of  B/.  3s.  &d. 
goods  returned ;  and  thirdly,  as  to  the  residue, 
a  payment  of  41.  8s.  6d.  into  Court,  thus  under- 
taking to  answer  for  22/.  15«.  Issue  was  joined 
on  the  first  and  second  pleas,  and  tbe  plaifutiff 
accepted  the  41.  81.  6d.  paid  into  Court,  in  tn*- 
tisfaction  of  the  residue.  At  the  trial  of  the 
cause  before  the  Judge  of  tbe  ^herifrs  Court 
in  London,  the  defendant  proved  a  setoff  in. 
support  of  his  first  plea,  to  the  amount  of  S/.' 
3s. ;  and  in  respect  of  his  second  plea,  he  pn»» 
ved  that  goods  were  returned  to  the  amount 
named.  The  amount  of  theplaintiff^s  dennuid 
in  his  particulars,  was  thus  covered ;  but  the 
plaintiff  contended  that  he  was'  entitled  to  r 
verdict  for  2/.,  to  which  extent,  in  addition  tO' 
the  amount  for  which  It  had  been  proved»>tli« 
plaintiff  had  had  satisfaction,  the  defendantyby 
his  first  plea>  bad  undertaken  to  prove  «  sct^ 
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off.  The  jii<ige«  liowerer,  over-ruled  this  ob- 
jection* but  crave  leave  to  the  plaintiff's  counsel 
to  move  the  point,  and  a  general  verdict  was 
entered  for  the  defendant.  The  present  rule 
li*Ad»  in  consequance,  been  obtained  with  a 
view  t0  the  entry  of  a  verdict  for  2/.  on  behalf 
of  the  plaintiff,  and  to  entitle  him,  therefore, 
to  the  {general  costs  of  tlie  cause. 

GtirMp  shewed  canse,  and  contended  that 
the  plaintifi's  claim  being  completely  covered 
by  tke  proof  given  by  the  defendant,  the  latter 
wac'ciktitkd  to  the  verdict.  The  plaintiff,  by 
his  particulars  had  claimed  a  specific  sum; 
and  he  must  be  bound  by  ihem,  and  could  not 
recover  more  than  he  claimed;  but  that 
amount  had  been  answered  by  the  defendant. 
The  case  of  Coavnx  v.  Puddon,  4  D.  P.  C.  488, 
was  in  point ;  it  was  held  there  that  a  defen- 
dant having  pleaded  payment  and  a  set  off, 
bnt  being  unable  lo  prove  the  full  amount 
mentioned  in  his  pleas,  was  nevertheless  en- 
titled to  have  judgment  on  the  record,  having 
proved  sufficient  to  form  an  aggregate  eoual 
to  the  plaintiff^s  demand.  So  that  the  (iefi- 
ciency  of  the  proof  on  one  plea  might  be  sup- 

Elied  by  the  excess  on  another.  The  pleas 
ad  been  pleaded  properly,  and  in  accordance 
with  the  directions  given  by  Parke,  B.,  in  the 
case  of  Coatei  and  another  v.  Steven»,  3  D.  P. 
C.  784,  where  it  was  said  that  the  defendant 
ahonld  have  begun  by  pleading  payment  of  10/. 
before  action  brought,  then  the  set  off,  and  then 
payment  of  money  into  Court  as  to  the  residue. 
The  present  rule,  therefore,  ought  to  be  dis- 
charged. 

Bushy,  contrb,  urged  that  the  plaintiff  was 
entitled  to  a  verdict ;  for  if  the  defendant  had 
not  appeared  at  the  trial,  he  would  have  been 
entitled  to  a  verdict  for  the  10/.  3s.,  and  the 
8/.  3s.  6</.  without  the  production  of  any  evi- 
dence, even  although  his  particulars  claimed 
a  sum  shori  of  that  amount  by  2/.  He  would, 
therefore,  also  be  entitled  to  a  verdict  for  the 
amount  which  the  defendant  did  not  prove. 
In  Nur^  V.  ff^aikins,  I  Camp.  68,  it  was  held 
that  although  a  plaintiff,  after  having  delivered 
particulars,  could  not  at  the  trial  give  evidence 
out  of  them,  yet,  if  on  the  defendant's  evidence 
it  should  appear  thai  there  were  other  items 
not  Included  in  his  statement  of  his  demand, 
he  would  be  entitled  to  recover  all  that  ap- 
peared to  be  due.  Here  the  defendant  ad- 
mitted on  the  record  a  liability  to  the  plain- 
tiff to  the  amount  of  2i.  beyond  the  sum  claim- 
ed; and  an  admission  on  the  record  was  at 
least  equal  to  one  in  evidence  on  the  trial,  and 
the  plaintiff  was  entitled  to  recover  to  that 
amount*  The  amount  admitted  therefore,  was 
as  much  a  liability  as  if  it  had  been  claimed 
b^  the  pl<iintiff ;  andjhe  defendant  must  free 
hiouielf  from  it,  as  if  it  had  been  part  of  the 
i.laintiff'9  demand  in  his  particulars.  If  he 
had  pkaded  nun^tutm  indebUnius,  the  sums 
proved  under  each  pleatmight  have  been  taken 
together  to  cover  the  plaintifTs  demand,  under 
the  auihoHiy  of  Cfmsins  v.  Paddon  ;  but  there 
was  no  such  plea  on  the  record,  and  therefore 
that  case  was  distinguishable  from  the  present. 
The  xiM>ney  paid  into  Court  could  not  be  used 


to  supply  the  defect  in  the  defendant's  proof; 
for  that  was  pleaded  specifically  to  the  residue, 
after  deducting  the  sums  named  in  the  other 
pleas.  The  defendant  had  singled  out  the  sum 
of  10/.  3s,  in  his  first  plea,  as  part  of  the  plain* 
tiff^s  demand,  and  he  was  bound  to  prove  it. 
It  was  laid  down  in  Com.  Dig.  Pleader,  (E.  1.) 
that  if  the  plea  did  not  answer  to  every  part 
of  the  declaration  it  was  a  diacontinuanoe  to 
the  whole;  as  in  trespass  for  cutting  down 
300  trees,  if  the  defendant  should  plead,  ^uoad 
all  but  the  entry  and  cutting  do^in  20  trees, 
not  guilty,  and  quond  the  entry  should  justify, 
but  should  say  nothing  to  the  cutting  down 
the  20  tress,  that  wonkl  be  a  diseontinuance 
for  the  whole.  Again,  also  in  the  same  book 
(E.  270  it  was  said  that  if  a  plea  went  only  to 
part  of  a  declaration,  it  mast  aseertaia  the 
part  to  which  it  is  applied.  la  Grimmood  ▼. 
Barrett,  6  T.  R.  460,  it  was  decided  that  the 
defendant  must,  in  an  action  on  a  bead,  set 
forth  in  the  plea  the  sum  really  due  on  the 
bond,  before  he  was  entitled  to  set  off  anv 
cross  demand  on  the  8  G.  2,  c.  4^  s.  6,  aad  such 
averment  was  traversable^  though  laidaader  a 
videlicit,  the  averment  being  materiaL  Sor 
too  in  Afarh  v.  Ltth^ee,  6  D.  P.  C,  recently 
decided,  the  plaintiff  having  replied  a  leader 
of  a  large  sum,  to  wit  100/.,  being  a  sofiicieat 
sum  to  discharge  a  lien  set  up  hytlie  defen- 
dant, the  latter  rejoining  that  the  sum  was<  suf- 
ficient, the  Court  of  Commoa  Pleae  held  that 
the  amount  was  the  material  issue,  notmtb- 
standing  the  videlicet.  But  here  the  amouat 
mentioned  in  the  plea  of  set  off  was  not  laid' 
under  a  videlicet,  and  the  defendant  waa  not 
therefore  relieved  from  proviug  it,  for  it  was 
evidently  material.  It  was  clearly  decided 
now,  that  when  a  sum  claimed  bad  l>een  proved 
to  have  been  paid  before  action  brought,  bnt 
there  was  no  plea  of  paymeat^  the  plaintiff 
would  be  entitled  to  a  vendict  with  I#4  damages, 
which  would  carry  costs.  The  defendant 
therefore,  not  having  pleaded  nunqmim  inde^ 
hittttus,  and  having  chosen  to  select  10/.  dr., 
which  on  the  record  he  admitted  to  be  due, 
he  was  bound  to  prove  the  full  amount;  and 
failing  that,  the  plaintiff  was  entitled  lo  a  ver- 
dict for  the  sum  not  proved,  and  the  present' 
rule  must  be  absolute. 

Cur,  adv.  vmlt, 
Coleridge.  J.,  subsequently  gave  judgment. 
After  stating  the  pleadings  and  the  circum- 
stances of  the  case,  his  lordship  said  that  the 
particulars  only  claiming  20/.  i5f»,  the  defen- 
dant pleaded  to  the  sum  of  22/.  15tf.,  and 
proved  a  set  off  to  the  amouat. of  ^O/*  lbs.,  so 
that  in  fact,  he  prove^the  liquidatiott  of  the 
whole  of  the  plaintiff  "b  dtoiaad.*  but  be  left 
21  uaacoDunted  f ox^  tvhkh  by  the  reeofd  he 
admitted  to  be  due.  The'queeiion  skofi^y  was, 
how  the  verdict  ought  to  beeatered^  aad  the 
case  of  Gousrm-  v<  Paddtai,  was  referred  to, 
whan  tilt  matter  was  very  fully  considered. 
Tbtat  was  an  action  for  goods  solii  aad  deliver- 
ed,  work  and  labour,  and  on  an  acoouat  slated, 
and  the  defendant  pleaded  nunqmim  indebi- 
tatus,  payment  of  338/<,  parcel  of  the  amonut 
claimed ;  and  a  set  off  as  to  a  further  sum  of 
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500/.    At  the  trial,  payment  to  tH  amount  of 
314/.  3i,  was  proved,  and  a  set  off  to  the 
amount  of  21/.  only,  and  the  jury  wefe  of 
opinion  that  these  two  8um«  were  together  a 
sufficient  price  for  the  ^oods  delivered,    'i'hat 
case  decided  that  the  defendant  could  nut  upon 
his  plea^i  have  Ihe -verdict  entered  entireW  for 
himself,  for  although  tbi  sums  were  laid  under 
a  videlicet,  ihey  >vere  material,  and  the  defen- 
dant otif^ht  to  prove  them.    From  this  cafe  it 
would  follow,  that  if  only  those  pleas  hud  been 
on  the  record,  the  judgment  would  have  been 
in  favor  <ff  the  plaintirf,  for  the  difference 
between  the  sum  ^le^ed  and  the  siim  proved ; 
but  there  the  plea  of  MrHi^irffiii  indebitatm  was 
on  the  record,  as  to  the  whole  sum.    I'he 
C«mrt,  in  the  ease  oiCed^  said  that  the  verdict 
must  be  entered  o»  the  plea  of  payment,  so 
far  as  related  to  314/.  :i«.,  for  the  defendant ; 
on  the  plea  of  set^frfT.'so  farus  related  to  21/. 
for  the  defendant ;  aoH  oiartunqnnm  indeftUatut 
as  to  the  whole  giMd  deuiuoided.  except  :535/. 
3«.  for  the  defend^mH^  AuM  the  consequence 
would  be,  that  the  defendant  would  have  judg- 
ment on  the.wbGilis  reoord.    Yhere,  however, 
the  Court  noticed  Chat  the  difference  between 
the  sum  allei^ed  and  that  proved  was  covered 
by  another  plea.    Hefe,  there  was  no  such 
other  plea,  and  it  must  be  inquired  whether 
there  was  any  equi^lent  to  It  oii  the  record. 
It  mast  be  taken  that  10/.  3j?.  was  an  admitted 
demand  on  the  record ;  there  it  was  said  that 
the  excels  of  proof  on  one  plea  might  be 
transferred  to  supply  what  was  deficient  on 
another ;  so  that  a  portion  of  the  money  paid 
into  Court  «ndei^  tne'  third  plea«  might  be 
applied  to  supply  the  defect  of  proot  on  the 
plea  of  set  off.    But'that  could  not  be  done 
here.    The  plea  of  payment  beqi<|es  must  be 
taken  indepettdfciftiy  df  tlie  tviro  former  pleas. 
It  was  not  a  pk^lh  hur  bf  the  action,  but  an 
allegation  that  the  defendant  was  not  indebted 
to  the  plaintiff  in -a  greater   amount   than 
4/.  8i.  D(/.,  in  respect  of  the  residue  of  the 
cause  of  action,  in  the  declaration  mentioned 
He  did  not  dedy  ihait  he  was  ever  indebted, 
and  there  was  no  issue  therefore  as  to  the 
original  existence  of  the  debt.    The  replica- 
tion also,  by  which  the  money  was  accepted, 
referred  only  to  the  residue  ot  the  amouut  of 
the  plaintifr^s  claim,  and    the   residue    was 
therefore  exclusive  of  (be  2/.    As  that  sum  was 
part  of  a  material  allegation,  therefore,  which 
had  not  been  proved,  judgment  could  not  be 
entered  up  for  it  for  the  defendant  Cases  must 
be  decided  not  only  secundum  prfibala^  but 
also  secundum  aUeg-ata  et  prubatvi  and»  al- 
though the  Court  regretted  i|  exceedingly,  as 
it  was  cointrary  to  the  jiMtioO  of  ^he  case,  the 
verdict  must  Deentoredfor-the'^afhlHr,  for 
2/.,  by  which  he  ^uld  be  entitled  ttf  tfh«  gene- 
ral  judgment^  and  the  'geMval  W&is  b?  the 
cause.  .■  1    X     .-«.  •  •.;..<  f.  ..-.'■« 

Rule  shs^k^e^^^^ftt^  ^['MttrihiT  T.'TaS?. 

K.B.P.C/  •- •  -^'    •     ^     'W.M. 


Thursday 

Friday 

Saturday 
Monday 
Tuesday 
Wednebday 

rhun>day 

Friday 

Saturday 

iMonday 


AT  wESTMlNt^T^a,^,,  ,io  bin 
.Nov.: 2    MialiiiWfc'- *i 'id  yii»d)  »4W    i 
3    P^litiensin  General  Paper. 


^1  Plea»,WftMiirrers,  Causes 
S  Y  Further  Oirectioua,  and 
'  J      £a:cepti<ioo^  ^  j  n  u  i  m 


Tuesday 


Wednesday  . 

Thursday 

Friday 

Saturday 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

Saturday 

Monday 


"f 


^-^         •       '  ./   .     v«;b''Mh'»i'// 
9      MotiOOS.  v}:l)r*j.  In 

10  ■)  Pleas,  Demurrers.  Causes, 
\  I  I     Further  DircctwjP^*"*' 
13  J     Exceptiotw-  . .      j.  • 
'Short  Cauaes,  aa4»FV»f^ 
Dcmurrer^^,  .    CJ^JUW^ 
Further  pir^c(ioi|9«  ^ 
Exceptions.      ...    i 
f  Pleas,  DwnttirertiCiiuo^i, 
1 5  {     Further  Direuaofafe.^«ut 
I     £xoepitoii|.   •     ^\  V  • 

1^  Motions:  _   ■; ,;.;  ,•;•, . . \ 

Exceptions. 

Petitions  in  General  Paper. 

Motions. 
f  Short  Causes,  after  swear- 
[     Ing  in  SoiicUotti. ''  '' 

Causes,  Further  Directions,  w*^,*^*^!'^  ,^l 
Consent,  every  Tuesday,  at  the  bittonrf^of 
the  Court. 

[For  the  Sittings  of  the  Lord^hii^t^lk^i^ 
rice  Ckanceit^r,  see  p.  296/*^»f.l  ''^-    ;'       . 


■u:-i  Ml  IMS'. 


COMMON  LAW:  SITTINGS, 
Michaelmas  Term^lW^. 


In  1>rm^ 

MinDLBSBX. 

Firiday Ncv.  3  J 

Tuesday  .........    71 

Thursday L^^A^^v^ 


•/nl» 


LONDON. 


...Nov.24 
...Nov.  28 


%nday  ....  Nov.  27iT*ioiday 

'  !ThoCouitwmiHutacr^<J^cfo*Hi1fV^^ 
in!  Middlesex ;  at  tw^clvfc  ^l^m^ki^f^^ 
hdth  at  half.past  olHe  aftc^ltfln;'"  '  -:'      . 

Long  Cfause.  wiit  proBab^'  ^'Jf^^^lT^ 
from  Clt  'Sd  and  Ttb  of  Kdvifmbi*t*td  ttitW^i 
and  all  other  Causes  on  the  Lists  for  the  3d 

Google 
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and  7th  N/>vcmher,  will  be  taken  from  day  ti 
day  until  they  are  tried. 

iJadefended  Causes  only  will  be  taken  on 
November  23.       ^ 

Defeii'led  ^  wqU,  w&  undefended  Causes 
entered  for  ttie  Sit'tiojc  on  November  24tk,  wil) 
be  tried  on  that  day  if  the  plaintiffs  wish  it, 
unless  there  be  a  satinfactery  affidavit  of  merits. 
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^M  in.:)  ^v  iCommati  SI'Sjf. 

Mil.  ,Bi  ().' '/i-'      lA'Term, 

MIDDLESBX'.  I  LONDON. 

Wednesday  ..  Nov.  8  1  Tueslay  ....  Nov. 
Wednesday 15  |  Friday    « . 

'  •   After  Term, 

itirdntB^Bx:.         I  london. 

Monday Nov.  27  ]  Tuesday  ....  Nov. 

Tlie^dourt  tdil  sit  at  ten  o'clock  in  the 
forenoon'  on  eadh  of  the  days  in  Term,  and  at 
half'i%;i8l''nirte  precisely  on  each  of  the  days 
after  Term. 

TliQ.Caaset  tn  tlic  Lists  for  each  of  the  above 
Sittini;  Days  in  Terra  (except  the  14th  Novem- 
ber), if  not  disponed  of  on  those  days,  will  be 
tried  by  Adjournment  on  the  days  followiug 
each  of  such  Sittiuf(  Days. 

On  Tuesday  the  28th'of  November  in  Lon- 
d<m.,^p..(^*ai\se;S;f^'ill  be  tried,  but  the  Court 
wiir,fij(ljo^rn.  to  a  future  day. 


CPjrc^cqurr. 
//J  Term. 

MIDDLRSKX. 

First  Sittiii^s.-^ Saturday Nov.  A 

Second  Sit  lings.— rtiurnday Nov.  16 

V  *     BjF  Ad^inrnment  (if  necessary) 
» •Monday^  Nov.  6,  dnd  Friday,  Nov.  17 

LONDON. 

First  Sittings. — Wednesday Nov.  8 

$«^nd'Sitlins«. — Wednesday  ..  Nov.  22 

By  AdjQurAioent  (if  necessary), 
Thursday Nov.  2a 

Aftir  Term, 

mODLBSBX.  I  LONDON. 

Monday  -/v.  Nov.  27  |  Tuesday  ....  Nov.  28 

The  Court  will  sit  at  half-past  nine  o'clock. 

No  Special  Juries  wiH  be  tak^n  in  Term. 

The  Conrt  will  lypt  .sU  in  Uon<lon  on  Tues- 
day, 28ih  Novemtu'i*:  ttie  Causes  entered  for 
that  day  will  stand  over  to  the  Adjournment 
day.  v.>M      . 


LIST  OF  NKW.  ^^ei4CATI0NS. 


tion.  By  Henry  Maddoek,  Esq.,  Barrister  at 
Law.    2  Vols.    Price  3/.  I3s.  6'/. 

Sweet  on  the  Law  of  Wills.    Price  5«. 

Statutes  at  Urge.  4to.  Vol.  14.  Part  2. 
7  W.  4,  k  1  Vict  1837.    Price  13#.  bds. 

A  Calm  and  Impartial  Argument  on  some 
of  the  Chief  Features  of  the  New  Poor  Law. 
By  W.  Hussey,  Esq.     Price  9r/.  sewed. 

Statutes  at  Larice.  8vo.  7  W.  4,  &  1  Vict. 
Price  11*.  bds. 

Supplement  to  Robe,  ts  on  Wills.  Price  6i. 
bd:?.  ZXITZ 

The  Criminal  Law,  as  altered  by  rarious 
Statutes  of  W.  4,  and  1  Vict.,  alphabetically 
arranged.  By  Richard  Mailhetvs,  Barrister  at 
Law. 

Shipman's  Attorney's  New  Pocket  Book, 
Notary's  Manual,  audtonveyancer's  Assistant! 
Price  12*. 

Stone's  Practice  of  the  Petty  Sessions.  Se- 
cond Edition.    Price  8*.  doth. 

Scott's  Rqwrta  in  th^  Conrt  of  Common 
neas  and  Exchequer  Chamfwr.  Vol.  4,  Part  2. 
Price  8s. 

Blijfh's  Appeal  Casebdn-the  House  of  Lords. 
Vol.  10,  Part  I.    Price  lOti  «r/.     ' 


Viifi^Mil  i 


AM^Ill^H?  «^  ,ftlW»'*  Rqjorw  in  the  OouH' 
«f  jKwyM^SiiWV*^-*  M.i4*Part  6.  Prible 
5*.    Diuo;Vol..5,«ai^K   Price  7*.  6-/. 

A^reaJ^iie  o^  tfae-Prinpiplea  and  PrafticeJ 
of  the  ii\^\\  *jCo^i  I  vf  Chancery.    Hiird  Bdi- 


INCORPORATED  LAW  SOCIETY. 

1IEMBER3  ADaiJtTVb:    ' 

Oeto6er,  1857. 
Alexander  Pnllltig,  Hare  Courts  Temple. 
Charles  Burrows,  Lawrence Lane* 
Shiriey  Forstcr  Woolni^r,  }\\ng'i  Road,  Bed- 
ford Rot. 
John  William  Christmas,  pfay's  Inn  Square. 
Charles  Back,  4G,  Qhanc^ry  JUa^ck 


PROFESSIONAL  LISTS. 

Ftnm  Sept,  22,  to  Oct.  24,  183',  botM  meUswe, 
With  dates  when  gazetted. 

MASTERS  BXTRAORDINARV  IN  CHANCERY. 

(lannen,  Wm.,  Shaftesbury,  Dorset.    Oct.  3. 
Tyzsck,  Benjamin  George,  North  Shields.   Oct.  6. 

DISSOLUTIONS  OV  PBOVBSSroNAL  PARTNERSHIPS. 

Henderson.  WiUiam,  and  John  Forste.r  Elqislie, 
Laitesster  Phice«  Stmrr^t,  Attorney^  and  Soli- 
citors*    S«l)i;2»«  .  • 

BroiVhtOB^'Frabclii  Ji»inAik'^r^^gs\  and  William 
Mey«wV(  iHftfitneyefRhd  flkindtOffi  i as  regards 
.    the^^ai^4erainlah  Brig^/  Btpt:^26. 
3mi|5h&^,  Er»QclSftaAd^t*f«nk)i4hT.Bri|^g8-,  Attor- 
' '   ,    'neya  and  Solicitoni. ' '  Sept.  2(i. 
Bakeri^i^rgiqLeel^^an^  Jamea UodgSoa  [tut  re- 
')k(tence  gazetted].    Attorneys   and  Solicitors. 
Oct.  3. 
'  ftaker,  George  Leeke«  James  Hodgson,  and  Charlea 
Baker,  Attorneys  and  Solicitors,  as  regards 
James  Hodgson.    Oct.  3. 
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Professional  Lists. — Btinkrupts, 


Outtofi,  John,  and  John  Peter  Fearon,  High 
Street,  SouChwaric,  and  Crown  Office  Row, 
Tenvple,  Attorneys  and  Solicitors.    Sept.  29. 

Cooke,  John,  and  Robert  Bevan,  Ross,  Hereford, 
Attofoays,  Solicitors,  and  Conveyancers. 
Oct. '94. 

Dflfim*^  John  Barnes,  and  Charles  Edwards,  Tot- 
nes,  Devon,  Solicitors.    Oct.  17. 

HdrtMi,  John,  and  Edward  Cope,  Birmingham, 
Solicitors  and  Attorneys.    Oct  20. 

James,  Joseph  Hosken,  and  Richard  Mitchell 
Hodge,  Trtrro,  Cornwall.    Oct.  10. 

Kcettlyside,  Tho8.Wm.,  and  Nicholas  Walton,  New- 
€fe8tle*i«|)on  TVne,  Attorneys  aud  Solicitors. 
Oct.  3. 

M«rrf»tt,  Robert^  of  Stowmarket,  and  John  Mar- 
riott of  Needham  Market,  Suffolk,  Solicitors 
and  Attorneys.    Oct.  6. 

Pearman,  Mark,  and  Edward  Thomas  Pearman, 
Coventry,  Attorneys  and  Solicitors.    Oct.  3. 

Mekett,  Edward,  and  Thomas  Sands  Chapman, 
Aylesbury,  Bnckingham,  Attorneys  and  So- 
licitors.   Oct.  13. 

Stoddatt,  Charles,  and  William  Matthew  Arm- 
strong,  Dank  Chamben,  Lothbury,  Attorneys, 
Solicitors,  and  Conreynncers.    Oct.  13. 

Southee,  Robert,  and  W*.  L.  Hanley,  Ely  Place, 
Holbom,  Attorneys  and  Solicitors.    Oct.  13. 

Soathoombe,  Lewis,  and  William  Binford,  South- 
Molton,  Devon,  Attorneys.    Sept.  29. 

Seymovr,  Francis,  and  Charles  Bcckington,  New- 
castle upon  Tyne,  Attorneys  and  Solicitors. 
Sept.  29. 

Youo^i^,  Wm.,  Robert  Mordock,  and  Henry  Leahy, 
Dublin,  Solicitors,  (lately  carrying  on  business 
in  London.)     Sept.  29. 

Wernwick,  Henry  Hope,  and  James  Elliot*,  Craig's 
Conn,  Charing  Cross,  Attorneys  and  Solici- 
tors.   Oct.  24. 


BANKRUPTCIES  SUPERSEDED. 

Bi9««i»  3arfth,  Cambridg;e,  Butcher.  Oct.  3. 
Soott,  WtUhim,  Bristol,  Com  Factor.    Oct.  13. 


BANKRUPTS. 


Arton,  James,  Howden,  York,  Draper  and  Grocer. 

BAtatrr  &  Co.,   Gray's  Inn  Place :  England  & 

Co.,  Hull.    Oct  13. 
Barrett,  Daniel,  Fetter  Unc  and  Holbom  Bars, 

Grocer.     Clark,  Off.  Ass.:   Walnuiey  &.  Co., 

Chancery  Lane.    Sept.  26. 
Bennett,  William,  Swan  Tavern,  Arundel  Street, 

Strand,  Ta%^rn  Keeper.     Clark,  Off.  Ats. : 

White    &    Borrett,    Frederick's   Place,    Old 

Jewry.    Sept.  2C, 
Bowerman,     Joseph,     Cheltenham,    Gloucester, 

Carrier.    Packwood  &  Co.,  Cheltenham  :  Das 

&  Co.,  Lincoln's  Inn  Fields.    Sept.  22. 
Andrew,  Matthew,  Sheffield,  York,  Grocer.  Rwtg^ 

ers,  Devonshire  Square,   Bishopsirate  Street  • 

Ryalli,  Sheffield.    Sept.  29. 
Bolton,  Wm.,  York,  Linen  l>rapcr  and  Mercer. 

Makhumi.  ik  Co.,   Tempte ;   jitkhuon  &  Co., 

Manchester.    Oct.  3. 
Buli^ck.  Qciorg^  U0rby»  Tee  Oea!eF<      Smith, 

Derby  :  SvmgiU,  JSatlon  Court,  Thrtadneedle 

Street.    Oct.  6. 
Broom, John,  Kidderminster,. Worceatevi  Worstted 

Yarn  Spinner.    Ifolm  i  Co,  New  Inn  j  Tal- 

boi,  Kidderminster,.  .Oct.  6«       .     . 
BuUen,  Samuel,  Norwich^  Linen  Drapen    iSiwy, 

Field  Court,  Gray's  Ian :  Mmdkam,  Norwich. 

Oct.  10. 


Bartleet,  William,  Redditch,  Worcester,  "Needle 
Manufacturer.  Porter  &.  Co.  Temple ;  frown- 
ing, Rerlditch.    Oct.  10. 

Brazier,  Frederick  George,  Leambgton  Ppors, 
Warwick,  Oil  and  Coloajrman.  S^^tkews, 
Oxford  :  Holmes,  GreatJamekStreet.  Bedford 
Row.    Oct.  13. 

Bailey,  Thomas,  Nottingham,  and  of  Binglyim  and 
Beeston,  Nottingham,  Draper  and  Grocer. 
Loughborough,  White  Hart  Court,  Lon^hard 
Street,  and  Trinity  Square,  Southward  Oct, 
24. 

Barrett,  Jane,  Boston,  Lincoln,  Machine  Mi^er 
and  Carpenter.  HoUwa^  &  Co.,  Boston  : 
Tooke  &  Co.,  Bedford  Row.     Oct  20. 

Bissett,  William  Alfred,  Manchester,  SiQc  Mfton- 
facturer.  Johman  &  Co.,  Temple  :  BagMham 
&  Co.,  Manchester.    Oct.  20. 

Burrdl,  Edward,  Liverpool,  Ironmonger.  Jokn- 
mh  &  Co.,  Temple  -,  Stringer  &  Co.,  Lirerpool. 
Oct.  20. 

Cooke,  Thomas,  Loughborough,  Leicester, Grocer, 
Tea  Dealer,  and  Lace  Manufacturer.  Smiik, 
Derby;  ^car^^*//, Threadneedle Street.  Oct 3. 

Chapman,  John,  jun.,  Frome  Selwood,  Soiperset, 
Clothier.  Perkiru  &  Co.,  Gray's  Inn  Square  ; 
Miller,  Ffome  Selwood.    Oct.  10. 

Calthrop,  George,  Spalding,  Lincoln,  Merchant. 
^ier,  Bedford  Row  :  Cooke,  Boston.   Oct.  13, 

Chubb,  Robert  Randall,  Newgate  Street,  Seeds- 
man and  Florist.  Johnson,  Off.  Asa.  ;  Dyer, 
Tooks  Court,  Chancery  Laae.    Oct.  20. 

Compson,  William  Thomas,  Hales  Owen,  Salop, 
Tanner  and  Currier.  Strangway$  8^  Co., 
Bamard's  Inn  :  Harrison,  Stourbridge.  Oct. 
24. 

Denton,  John,  Halifax,  York,  Silk  Spinner  and 
Cotton  Spinner.  Howarth  ^  Co.,  Rippondcn, 
near  Halifax  :  Hawkins  &  Co.,  New  Bosaell 
Court.     Sept.  22. 

Doncaater,  William,  Nottioffham,  Dyer«  and  of 
Bridgford  on  the  Hill,  Nottinghamahire, 
Brickmaker.  Johnson  &  Co.,  Temple  r  Wa- 
son  &.  Co.,  Bristol:  Bowley^  NotUngham. 
Sept.  26. 

Dennistown,  George,  and  Robert  Laird,  Lirerpool, 
Merchants.  iUw;nc^e«  &  Co.,  Liverpool;  Tty* 
lor  Si.  Co.,  Bedford  Row.   Oct.  3. 

Ellis,  Robert,  Preston,  Lancaster,  Cotton  Spinner. 
Arlington  &  Co.,  Bedford  Row  ;  Awrofi,  Pres- 
ton.   Oct  10. 

Erans,  Owen,  Ulster  Place,  Regent's  Park,  Sur- 
geon and  Apothecary.  Cmnan,  Off.  Ass. : 
Borradaile  &  Co.,  King's  Arms  Yard.    Oct.  24. 

Foulkes,  Robert,  Denbigh,  Nortk  Wales,  Unen 
Draper  and  Mercer.  Makhuan.  St  Co.,  Elm 
Court,  Temple  :  Atkinson  &  Co.,  Manchester 
Oct.  10. 

Foulkes,  Tliomas,  Gracechurch  Street,  London, 
Victualler.  Gibson,  Off.  Ass. :  iJavis,  Char- 
lotte Street,  Bedford  Row.    Oct.  10. 

Ford,  John,  jun.,  Porto  Bello,  Willenhall,  Wolrer- 
hampton,  Stafford,  Locksmith.  fFJUie  &  Co., 
Bedford  Row  :  Snuth,  Walsall.     Ott.  6. 

Farr,  Richard,  Headington,  Oxford,  Butcher  and 
Cattle  Salesman.  Mesars.  WaM^  Oxford, 
PownaU  &  Co,,  Staple  Inm    Oct*  17. 

Farrington,  John,  Blackpool,  I.aotaster;  Innkeep- 
er, l^lumber  andGlaausr^  Ckntsfi,  Sta^ei«n  -. 
AnnstrangL,  Preston  :  Messrs^  Atertif^^  Pneston. 
Oct.  13. 

Garside,  James  Newton,  Ashton^JMn^erhlAyne,  Lan- 
caster, Cotton  Spinner.  Mal^nstm  &  Co., 
Temple  :  Atkinson  &  Co.,  Manchester.  Sept. 
22. 
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Gnves,  Hober^/of  Liverpool,  and  Fozteth  Park, 
^Lancashire,  Rope,  Manufactuier.  Chester , 
'  Staple  Inn  :  Cort,  Queen  Square,  Liverpool. 
.  Sept.  26. 

Gw^tli^r,  Wm.,  Piccadilly,  Linen  Draper.  Graham, 
pif.  As^. ;  Burt,  Aldermanbury.    Oct.  3. 

Grdnd;^, "William,  Pilkingfton,  Lancaster,  Cotton 
^pinner  and  Manufacturer.  Clarke  &  Co., 
'  '  'Xmc6ln*s  Inn  Fields  :  Grundy,  Mancliester ; 
'or'  Messrs.  Crrt«iw/y,  Manchester.    Oct.  6, 

GjlTes,  Prancis,  Fort  Street,  Spitalfields,  Silk  Ma- 

* '      mifacturer.    '   Tvirtiuand^   OflF.   Ass. :     Smith, 

K ing^B  Arm's  Yard ,  Coleman  Street.    Oct  1 7 . 

Oilbcgrt,  William,  Hnckney,  Middlesex,  Builder. 
'  Johnson,  Off.  Ass. :  Ashley,  Shoreditch.  Oct. 
..24. 

Hroi>crt,  William,  85,  Mount  Street,  Grosvenor 
Square,  Butcher.  Lackington,  Off.  Ars.  : 
Haslam  &  Bischof,  Copthall  Court,  Throg- 
morton  Street,     Sept.  26. 

Hood,  Wm.,  Atherstone,  Warwick,  Clock  and 
Watch  Manufacturer.  Mesers.  Baxter,  Lin- 
Coin's  Inn  Fields ;  Baxter,  Atherstone.  Sept. 
29. 

Hickman,  John,  All  Stretton,  Church  Stretton, 
Hop  Merchant.  Messrs.  Anderson,  Ludlow  : 
Wilton,  Gray's  Inn  Square.     Oct.  10. 

Holland,  Thomas,  and  William  Ellam,  sen.,  Bir- 
mingham, Lead  and  Colour  Merchants  and 
Cock  Pounders.  Chaplin,  Gray's  Inn  Square : 
Riiharus  &  Co.,  Birmingham  :  Fox,  Ashburne. 
'   Oct.  10. 

Harrison,  John  Everingham,  Nottingham,  Hatter, 
irailop,  Basinghalf  Street:  Parsons  &,  Co., 
Nottingham.    Oct.  6. 

Henderson,  Richard,  Tottenham  Court  Road, 
Hosier,  Glover,  and  Tailor.  GoUlsmid,  Off. 
'Ass.  :   Wame,  Leadenhnll  Street.     Oct.  24. 

Hi>t)gbton,  Henry,  and  Thomas  Stanton,  Great 
■'  'Dover  Road,  Southwark,  Upholsterers.  Golds- 
mid,  Off.  Ass. :  Oliver,  Old  Jewry.    Oct.  24. 

Hotlt^ay,  John,  Bridge  Street,  Blackfriars,  Straw 
Hat  Manufacturer.  Goldsmid,  Off.  Ass. :  Rains, 
Buckl^nbory.    Oct  20. 

Hyde,  William,  Sheffield,  York,  Comb  Manufac- 
turer. Rodgers,  Devonshire  Square,  Bishops- 
gate  Street.     Ryalls,  Sheffield.    Oct  24. 

Haycraft,  Joseph,  Birmingham,  Warwick,  Dry- 
salter.  Sculthorpe,  South  Square,  Gray'a 
Inn  t   Weston y  Birmingham.     Oct.  24. 

Johnson,  Joseph,  Liverpool,  Flour  Dealer.  Aorris 
6l  Co.,  Bartlett's  Buildings  ;  Taulmin,  Liver- 
pool,   Oct  3. 

Jackson,  James  Thomas,  Leadenhall  Street,  Victu- 
aller. Lackington,  Off.  Ass.  :  Parry,  St.  S with- 
in's  Lane,  Lombard  Street.    Sept  29. 

Jones,  Edward,  Kingston-upon-Thames,  Surrey, 
Grocer.  Johnson,  Off.  Ass. :  Pounali,  Saint 
Michael's  Alley,  Cornhill.    Oct  3. 

Johnston,  Thomas,  and  William  Bevern,Panton 
Street,  Hay  mark  et^  Taiiora.  Johnson,  Off. 
As^  :  Davies,  Leicester  Square.    Oct  1 7. 

Jones,  Thomas,  Kidderminster,  Worcester,  Carpet 
Manufacturer.  Smith,  Chancery  Lane  :  Hill 
&  Co.,  Worcester  and  Kidderminster.  Oct  13. 

Jannftft,  John,-  Exeter,  Chandler.  Bennett,  Fea- 
ther-stone Buildings  ;  Laostmore  &  Co.,  Tiver- 
t»B«    Oct  20. 

James,  W«  Henry,  Redditch,  Worcester,  Ironmon- 
ger "And  Grocer.  Chrke  &  Co.,  Lineoln's-Inn- 
Fields.  Tyndale  &  Co.,  Birmingham.   Oct.  20. 

Kirk;  Joire{>h  Bussell,  Bnrton  Saint  Mary,  near 
Gl^cester,  Furniture  Broker.  Lewis,  Glou- 
cester:-  <i  Beckett,  Golden  Square.    Sept.  22. 


Kirk,  Joseph  BnsseU,  Barton  Saint  Mary,  near 
the  City  of  Glouceater,  Fomiture  Broker. 
Lewis^  Gloucester :  A  Beckett,  Golden  Square. 
Sept.  29. 

Knight,  Edward,  Ulveraton,  Lanoaatav,  Carrier 
and  Leather  Cutter.  Yorker,  Ulvvrston :  Big- 
nold  &  Co.»  New  Bridge  Street^  BlaakMars. 
Oct  17. 

Killbe,  Wm.  and  Chas.  Lndyatt,  Gr&Tesend*  Kent, 
Victuallers,  (the  said  Wm.  Killbo  ako  residing 
at  h2.  Lime  Street,  in  LoodokO-  Gibmm^  Off. 
Ass.:  Shaw,  Old  Jewry.    Oct  24. 

Kingswell,  Wm.  Ltrerpool,  Cooper ;  and  of  Beofle, 
Lancaster,  Brewer.  jidUmftan  A  Co.,  Bedford 
Row :  Frodsham,  Liverpool.    Oct.  20.r 

Llewellyn,  John,  Carmarthen,  Draper.  MrnwU  & 
Co.,  Carmarthen :  Chilton,  Chaacery  Lane. 
Oct  10. 

Lineham,  William,  Chel^nham,  GlOQcestsr,  Sla- 
ter, Plasterer  and  Builder.  Stephens,  Black - 
friars  Road  :  Stephens,  Cheltenham.    Oct  If. 

Mulholland,  John,  and  WiUiam  MulhoUand,  Liv- 
erpool, Merchants.  Adlingtsn  &  Co.»  Bed- 
ford Row  :  Ckty  <i  Co.,  Liverpool.    Sept*  28. 

Myrtle,  John,  Brighton,  Snstoz,  Butcher.  Attree 
&  Co.,  Brighton :  Smotan,  Great  James 
Street,  Bedford  Row.    Sept.  22. 

M lines,  WiUiam,  Leeds,  York,  Woolstapler.  At^ 
kinson  &.  Co.,  Letds :  Hamhins  &  Co.,  New 
Boswell  Court    Sept  22. 

Millward,  Thomas,  Cheltenham,  BuiMcr  and 
Brightsmith.  Bousfield,  Guildhall  Bnildings  : 
Messrs.  Winterbotham,  Cheltenham.  Sept.  22i 

Morris,  John  Simmons,  Derooport,  iranfounder. 
Surr,  Lombard  Street :  Elwurthy,  Plymouth. 
Oct  3. 

Mawdsley,  Philip,  Kirkdale,  Liverpool,  Vtotnidler. 
Blackstoch  &  Co.,  Temple :  Jomrn,  liverpool. 
Oct  3. 

Mirfin,  Edward,  Manchester,  General  Warehouse- 
man. Cooper,  Manchester :  Adlingtm,  Sc  Co., 
Bedford  Row.    Oct  17. 

Miller,  James  Hine,  MitdnNn,  Sarrey,  Seediman 
and  Florist  GtAiM, Off.  AalL  :  MtmrUy,tMi» 
don  Street,  Fenchurch  Street.    Oct  i^. 

Macleod,  Angus,  Adam's  Court,  Old  Broad  Street, 
Commission  Agent.  Lackington,  Off.  Ass. : 
Harris,  Stone  Buildings.     Oct  20. 

Mirfin,  Richard,  Leeds,  York,  Draper.  'Burt,  Al- 
dermanbury.    Bennett,  Man(  hester.    Oct.  20. 

Mitchell,  William,  Saint  Helen's  Place,  London, 
Banker.  Whitmare,  Off.  Ass. :  Price,  King 
William  Street    Oct.  20. 

Nattress,John ,  Manchester,  Brazier  and  Tinman. 
Thorndike,  Staple  Inn  :  Wheeler,  Birmingham. 
Sept.  29. 

Nainby,  John  Henry,  Blackfriar's  Road,  Dealer  in 
Tobacco  and  Snaff.  Green,  Off.  Ass. :  Hare, 
Great  James  Street,  Bedford  Row.    Oct  10. 

Norris,  William,  Liverpool,  Merchant.  Aorris  St 
Co.,  Bartlett'a  Buildings,  Holbom  :  Toul^iin, 
Liverpool.     Oct  13. 

Overton,  Benjamin,  Hackney,  Middlesex,  Man 
Milliner  and  Draper.  Clark,  Off.  Ass. :  /7o6:n- 
son,  Queen  Street  Place,  Upper  Thames 
Street.    Sept  29. 

Plevin,  Jamea,  Maat#ich,  Chtehtre,  Tifhbdr  Mer- 
chant Canten,  )un.,  Nantlrich :  Johnson  &. 
Co.,  Temple.     Sept  22. 

Parr,  BJclMrd,  Liverpool.  Draper.'  Smithson  9c 
Co.,  Southampton  BuitdingH  t  Thompson  & 
Co.,  Manchester.     Oct  6. 

Ransom,  William,  Stowinarket,  Suffolk,  Com  and 
Flour  Merchant.  Aorris,  Debenham  :  Dixon 
&  Co.,  New  Boswell  Courts  Oct.  3. . 
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Sbaw,  Jaha  WillUm,  Lis'erpool,  Broker  and  Mi^r- 
chant  Blackatock  &  Co.,  Temple :  Litiletlale 
6l  ('o.,  Liverpitol.    Oct.  3. 

Stannett,  William,  IVinces  Street,  Lambeth,  Sur- 
rey. Victaaller.  Graham,  Off.  Asa. :  RutAkury, 
Fish  Street  Hill.     Sept.  29. 

Skeppard,  Robert,  Boston,  Lincoln,  Coal  Mer- 
chant. Jehb,  Busttm:  Huwhins  &,  Co.,  Utw 
Bofiwell  Court.    Oct.  6. 

Silrester,  Heary,  Birmingfham,  Florentine  Button 
Maker.  Alexander  Sl  Co.,  Lincoln's  lun 
Fields:  Dank^,  Birmingham.    Oct.  6. 

Shirley,  Robert,  Kinfare,  Stafford,  Worsted  Varn 
Manufacturer.  Smith,  Chancery  Lane  :  Hill 
&  Co.,  Worcester  and  Kidderaiinstei.  Oct. 
6. 

Stringer^  Gmi^e*  «en.,  High  Street,  Islington, 
Middlesex,  Furnifthing  Ironmonger.  Oreen, 
Off.  Ass. :  Aew,  Dyer's  Buildings,  Holbom. 
Oct.  13. 

Sheldon,  John,  Gloucester,  Builder.  Bow/!eid, 
Guildhall  Buildings  :  Winterbotham^  Chelten- 
ham.    Oct.  24. 

Sheppard,  John,  Lower  Grosremor Street,  Grosver- 
nor  Square,  Wine  Merchant  and  Hotel  Keeper. 
WMtmorr,  Off.  Ass. :  miUam»,  Alfred  Place, 
Bedford  Sqaare.    Oct.  20. 

Turner,  Horatio,  and  William  Tomer,  jnn.,Green- 
biU  near  Gross  Hills,  Kildwick.  York,  Won- 
ted  Stuff  MannfactuMrs.  Singkton,  New  Inn  . 
Hurret^  Binglev,  Yorkshire.    Sept.  2». 

Vowles,  Thomas,  Yatton,  Somerset,  Tailor  and 
Shopkeeper.  SUirma^  6l  Co.,  Bartlett's 
Buildings :  Z>ay,  Bristol.    Oct.  20. 

Walden,  Thomas  BUdes,  Liverpool,  Silk  Mercer 
and  Draper.  Abbott  &  Co.,  Charlotte  Street, 
Bedford  Square  :  Bermeiif  Manchester.  Sept. 
2^. 

Wharton,  James,  Hulnie,  Manchester,  Joiner  and 
Bnilder.  MiSne  ft  Co.,  Temple  :  Cauun  & 
Co,  Manchester.    Sept  22. 

Wheater,  Joshua,  of  Pamley,  Leeds,  Cloth  Manu- 
facturer. Hwrdwick  ft  Co,  19,  T^wreace  Lane  t 
7.  ft  ^.  L«e,  Ueds.    Sept.  V6. 

West,  William  Antbony  Augustus,  Ecclestun, 
Lancaster,  Crtiwn  and  Flint  Glass  Manufac- 
turer. CAetta-,  Staple  Inn  :  Homes,  St.  Helen's. 
Oct  10. 

WhiUker,  John,  Wortley,  Leeds,  York,  Cloth 
Manufacturer.  Hardwick  ft  Co.,  Cateaton 
Street :  Messrs   Lee,  Leeds.    Oct.  13. 

Wickstead,  Robert,  Paradise  Street,  Rotherhithe, 
Surrey,  Victualler  and  Livery  Stable  Keeper. 
Oreen,  Off.  Ass. :  Atprey,  Furnivars  Inn, 
Oct  17. 

Wells,  John,  Sheffield,  Y'ork,  Victualler.  FIddey, 
Seijeant's  Inn,  Fleet  Street :  Banner  ft  Co., 
Sheffield.     Oct.  17. 

Walker,  Edwin,  William  John  Walkor»  Frederick 
Welker,  and  Parker  Newtcm  Walker,  Thurs- 
ton Land,  Kirkburton,  York,  Clothiers.  Stf- 
phnaon  A  Co.,  HoIm6rth,  near  Hnddersfield  : 
Baitye  ft  Co.,  Chancery  Lane.     Sept.  29. 


PRICES  OF  STOCKS. 


fFetin^sdiip,  Qctofter  25. 
3  per  Cent,  reduced      *     - 
3  per  Cent  Consols       .... 
3}  per  Cents,  reduced 
New  3i  per  cent.      -      -        . 
Long  Annuities  -       •        -       .. 
India  Stock  -      -        .      .        . 
India  Bonds     -        .        .        - 
South  Sea  New  Annuities 
Bank  Stock  for  Account  •;• 

Consols  for  Account      - 
Indian  Stock  for  Account 
Exchequer  Bills        ... 


1837. 
-     91  {  3 
-  92  13  2i 


99  4 

100  i 
14}  13-^liil 
-      36.i  2f 

-  53  54  pm. 
.        9Ai 

-    910  I 

-  '  51  «S6rp«& 


THE  EDITOR'S  LETTER  BOX 


•♦•  We  very  much  regret  to  find  A^  th^ 
Post  Office  lias  charged  posta^j^e  in  eoi^e'  iiv 
staoees,  on  the  Slumped  EditioD  of  tUif  Work, 
even  when  sent  without  the  wrapper*,  oo  ibe 
((round  that  it  is  not  a  Newspaper.  jV/e  ^w 
therefore  to  the  law,  not  wishing;  to  expose  our 
Subscribers  to  this  vexation,  and  U  bmgjinf 
possible  to  tell  on  whom  nrjpt  it  may  iul^ 
After  the  present  Volume,  there/bre»  Wi^,$Mi 
no  loiifirer  publish  the  Stampei)  Edinon.  tVc 
are  the  more  recnnciled  to  this,  aa  co^ipv 
ratively  few  of  our  .Subscribers  have  i;)ki'*a^ 
to  avail  themselves  of  it,  which  seems, tp  ishew 
that  the  profession  prefers  receiving  the  ururk 
through  their  l>ookseI)ers.  Subscrihera  will 
please  to  give  directions  accorcliugly.  The 
First  Number  of  the  new  Volume,  for  the 
Sesfciou  1837 — 1838,  will  coiomence  on  Friday, 
November  3. 

The  letter  of  "  A  Subscriber,"  as  to  TVfists 
for  Married  Women,  and  the  ReapoioiUUay  i^tL 
Trustees  on  a  Mortga^^e  of  Houses,  d^  he 
attended  to. 

"  Rusticus  "  should  state  the  grounda  of  bis 
camion  more  fully. 

The  Police  Report  mentioned  by  R.  k  not 
within  the  province  of  this  work.  There  caa 
be  no  doubt  about  the  law  of  the  matter.  The 
question  is  one  of  fact. 

The  pappr  of  D.  W.  on  the  New  Lftsr  of 
Descent,  will  appear  in  an  early  numlier. 

if  VV.  J.  M.  will  take  the  trouble  of  putfin^r 
his  two  letters  into  one  paper,  it.  aball  W  in* 
serted.    The  first  letter  has  l>een  uiialnicL . 

The  List  of  Bankrupt^!,  alphabettcnUjr  m"* 
rani^ed,  and  other  Lists  useful  to  thiB  Pn>f^» 
sion,  will  be  ^riven  as  usual  in  :lie  Monthly 
Record  or  Supolemenr,  published  the  \^X 
Saturday  every  Month. 
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'  V  '•  ^  ••      CASES  REPORTED  IK  VOL.  XIV. 

I     ii«  .  ... 


AFFIDAVIT. 

*l .  'Hie  deponent  to  an  affidafit  of  merits, 
produf^diin  order  td  set  aside  interlocutory 
udi^ifaent,  mast  be  the  defendant,  his  attorney 
or  ag^ni,  or  most  be  shewn  to  hare  had  the 
mmiai^emcBl  of  tite  eaiise.  Mowdotham  ▼.  Du- 
prev         ....      P^e2)2 

2.  la  an  affidavit  of  merits,  produced  on  an 
application  to  stay  proceedinf^  on  the  bul- 
bond,  if  made  by  an  attorney,  he  must  be 
she\m  to  be  the  attorney  of  the  defendant. 
BaHk€^^/nM€li  .  .263 

9.  'mCourt Will ndt periait an  affidavit  to 
oe  "M^f  mkh'lA  st^om  before  a  commissioner 
wfaftf^cto'as  th6  attorney  of  the  defendant  bt- 
foi^'ilk  kppea^^^  Kutdr.DavU, 

^  It^^ndt  VntMtgh  in  Q.  B.  to  aUefi^e  in  an 
aflMMVit  t^^dJt,  thM  the  defendant  is  mdebted 
to  tMl)rtIhtiff''^  on  an  account  stated  between 
th«?''   IfM  y;  t^eitrii  .357 

b: !  M  hMafft  of  debt,  stating  the  defendant 
to%4f,ihdebt^d  to  the  plahitiff  in  the  sum  of 
800f;'''*'th^  bailee  of  an  account  stated,'*  is 
suffieietit'ifl  C.  P.  fHthout  the  addition  of  the 
wdft!***  And  settled."    '/)f(er  v.CampbeU  .  13 

ff.  ^Semyde,  that'itis  insufficient,  for  the  pur- 
pose of  fi(^^g  a  defendant  to  bail,  that  the 
penon  niakin^  the  affidavit  of  debt,  is  the  clerk 
of  the  attomev  who  has  the  mana^fement  of  the 
plaintitPs  affaiis.     Orave$  v.  Browning  .    12 

71  Tlfe  dttcriptfon  j?iven  of  himself  by  a 
dej^n^t,  in  an  affidavit  to  hold  to  bail,  that 
he  tt  '*  atfftnft  asm^magiuF  clerk''  to  the  plain- 
tiff's attorneys,  is  not  sufficient ;  and  where  a 
defendant  wi&s  held  to  bail  on  such  an  affida- 
vit, the  Court  made  a  rule  absolute  for  dis- 
Ghargiii|r  bihji  fVom  custody.  Gtrtves  v.  Brown- 
ing    '        y'         .  ,  -  .26 

9;  Where  two  person^  make  a  Joint  affidavit, 

and  the  a^ditio^  of  one  of  them  is  defective, 

thal^MfMon  6f  the^tdfidthriC  made  by  the  other 

may  neyeHhde^t  ttfe  read:    B^purte  Edmond*. 

•  I  469 

9.  Uflde^'CA-tsan  spedaT  circumstances,  the 
Court  wSi'alkyw  the  addfti^  of  a  deponent  to 
beaneBded'.    mtki^v.IAt^    .  .278 

And  see  Bail,  1. 

APPBAI.. 

A  party  who  appeals  againrt  a  borouffh-rate 
made  under  the  authority  of  5  &  6  W.  4,  c. 
76,  e.  92,  must  state  in  his  notice  of  appeal 
that  he  is  a  party  aggrieved,  or  the  notice  will 
he  huuffident.  7ne  King  v.  T%e  Eeearder  qf^ 
Poole 211 
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atoorubV. 

1.  Ifanartideddcckhai not  been  furnished, 
in  due  time  with  the  questions,  pursuant  to  the 
new  rules,  for  the  purpose  of  examination,  in 
consequence  of  the  London  agent's  negligence, 
the  Court  will  allow  liim  to  sendm  his  answers, 
after  the  usual  time,  on  the  terms  of  the  Lon- 
don agent  paying  the  (expanse^  of  the  applica- 
tion.   Ew  parte  ftoilana  ^f  ,, .      «,  J?^^  101 

2.  A  suitor  cliaDged,  his  spllqtors.. landing 
the  suit,  and  paid  their  b^U  pi  c<i«^  by  hip  new 
solicitors,  without  tip-eat  ^.aives^  or  pressure 
for  his  papers  in  their  posaett&OBy  and  without 
protest  or  reservatk>n :  Hdd,  thai  the  hill  is 
not  to  be  afterwards  referred  to  be  tuxed,  un- 
less upon  proof  of  errors  or  impitmer  charges 
therem,  amounting  to  fraud,  nurlock  v. 
Smith        .  .  .  .  .40 

3.  An  order  obtained  ex  parte,  to  tax  an 
i^ents  bill  of  costs,  is  irregular^  Qiuere,  has 
the  Court  jurisdiction  to  order  a  bill  for  ag^^cv 
to  be  taxed.    Jon»y.  MobffrU\    .  «    40 

4.  If  a  defendant  intends  to  xabr  on  the  non 
delivery  of  a  bill  bv  an  attoriiev  wifhii^  the 
terms  of  the  statute,  he  must  plead  such.  Lane 
and  another  V.  Glenny      •  .  v         .  290 

5.  Money  was  recovered  in  the  eohrte  of  (he 
cause  and  paid  into  Court.  Th^  party  entitled 
afterwards  became  bauhmpt,  ana  the  c^ndifct 
of  the  .cause,  as  wdl  as  tne  money  in  Court, 
devolved  on  his  assignees,  wh<^  discharfi[ed  his 
solidtors  and  employed  others.  The  soucitora 
to  the  cause,  in  the  course  of  which  the  money 
was  recovered,  had  a  lien  for  their  coats  in  that 
fund.    Pournet  v.  Alem^nder  «  290 

6.  It  is  not  a  sufficient  answer  to  ani^iypliostion 
that  the  accounts  between  an  attorney  and  his 
client  may  be  refensed  to  the  masder,  that  nine 
years  have  dapeed  since  the  subjeot^nratl^  in 
dispute  occurred;  and  the  master  will  not  be 
restricted  by  the  Statute  of  Lamitatfons,  but 
may  go  into  the  whole  inquiry.  Ex  parte 
Sharpe 358 

7.  When  an  attomev  defendanthaa  appeared 
as  attorney,  he  must  be  considered  as  appear- 
ing in  person,  and  a  plea  in  the  name  or  an- 
other attorney  is  good,  although  a  rule  for 
change  of  attorneys  has  not  been  obtained^ 
and  interlocutory  judgment  signed  as  for  want 
a  plea,  will  be  set  aside.  Kerrieon  v.  fFMn» 
h^freugh    .  .  .  .311 

8.  An  attorney  having  brought  an  action 
for  an  uncertificated  bankrupt,  in  which  the 
plaintiff  was  nonsuited,  but  the  matter  having 
Deen  referred  to  an  arbitrator,  who  award^ 
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a  certain  sum  to  be  due  to  the  plaintiff^  the 
attorney  will  be  entitled  to  hia  lien  on  the 
award  for  the  costs  of  the  action  and  the 
award ;  but  >vill  ha?e  no  claim  for  money  lent 
to  enable  the  plaintiff  to  perform  the  work, 
on  which  the  cause  of  action  was  founded,  and 
the  residue  will  belong  to  the  assignees  of  the 
bankrupt.    Janet  v.  TumbuU  Page  86 

9.  An  allegation  on  oath  hy  a  solicitor,  tliat 
accounts  between  him  and  his  client  had  been 
settled  several  years  ago,  will  not  exempt  him 
from  the  inyestigation  of  the  accounts,  or  from 
the  taxation  of  his  bills  of  costs.  Hughet  ?. 
Wwxne 308 

10.  Held,  that  although  a  solicitor  admitted 
that  he  received  from  his  client  more  than  his 
Inlls  of  costs  amoun  ed  to,  yet  as  the  charges 
in  the  bills  were  disputed,  he  was  not  bound 
to  give  up  the  client's  papers  until  the  bills 
should  be  taxed.     Gordon  v.  Dalzell       .  260 

11.  A  bill  of  costs  incurred  by  a  solicitor 
for  conveyancing  business,  is  subject  to  tax- 
ation if  he  detains  the  client's  deeds ;  the  pow- 
er to  order  the  bill  to  be  taxed  being  held  to 
be  incidental  to  the  Court's  undoubted  juris- 
diction to  order  the  deeds  to  be  delivered  on 
payment  of  what  is  due  to  the  solicitor.  Ex 
parte  Brooke  in  re  Rice  .  .129 

12.  The  Court  will  not  strike  an  attorney 
off  the  rolls  upon  the  ground  of  misconduct 
alleged  to  have  been  committed  before  his  ad- 
mission. 

If  there  has  been  a  defective  service  under 
the  articles  of  clerkship,  or  if  such  articles 
themselves,  or  their  registry,  or  the  admission 
and  enrolment  should  be  defective,  the  ap- 
plication to  the  Court  on  account  of  any  such 
defect  must  under  the  6  W.  4,  c.  7  s.  8,  be 
made  within  twelve  months  from  the  time  of 
the  admission  of  the  clerk.      InrefVaUh  114 

AWARD. 

1.  Unless  a  rule  for  setting  aside  an  award 
be  drawn  up  on  reading  the  award,  the  Court 
will  dischaixc  it.    Barton  v.  Rtinsome      .    62 

2.  Circumstances  under  which  it  was  held 
that  the  second  issue  was  immaterial,  and  that 
the  award  was  certain,  inasmuch  as  that  the 
date  of  the  last  settlement  was  not  a  matter 
in  dispute,  and  that  there  being  no  confession 
in  the  plea  of  the  cause  of  action,  but  an  im- 
material issue  being  raised,  a  repleader  would 
be  awarded,  and  judgment  non  obstante  vere^ 
dicto  would  not  be  granted,  but  that  on  judg- 
ment of  repleader,  or  non  obstante  veredicto, 
neither  party  would  be  entitled  to  costs,  the 
law  in  that  respect  not  being  affected  by  the 
rule  of  H.  T.  2  W.  4,  s.  74.   Plummer  v.  Lee. 

454 

3.  Circunurtanoes  under  which  an  award  on 
a  reference  was  held  sufficiently  certain.  King 
Y.  Eari  JMtndonald  .  .86 

4.  The  mis-description  of  the  names  of  the 
umpire  in  the  affidavit  of  service  of  a  copy  of  an 
award,  will  not  prevent  the  Court  from  grant- 
ing an  attachment. 

An  affidavit  of  the  enlargement  of  time  for 
making  the  award  is  unneces8ary.    Smith  v. 


Reeves,  In  the  matter  of  the  arbitration  be- 
tween        ....    1^197 

BAIL. 

1.  On  an  iq>plication  to  stay  proceedings  on 
the  bail-bond,  it  is  not  necessary  to  shew  diat 
a  rule  for  the  allowance  of  bail  has  been  ob- 
tained. 

The  defendant  swearing  that  **  he  is  ad- 
vised and  believes  "  he  has  a  good  defence,  is 
sufficient  in  an  affidavit  of  merits. 

A  trial  must  have  been  lost  at  the  time  of 
moving  to  stay  proceedings  on  the  bidl-bond, 
in  order  that  the  bond  shall  stand  as  a  security. 
Crosby  v.  Innes     ....  343 

2.  The  bail  swearing  that  they  are  irorth 
property  "  over  and  above  their  just  debts," 
instead  of  "  over  and  above  what  will  pay  their 
just  debts,"  will  not  prevent  their  justifying ; 
but  the  plaintiff  will  not  be  required  to  pay  the 
costs  of  opposition  in  the  event  of  their  justi- 
fying.   Miller's  bail  .29 

3.  When  bail  are  sought  to  be  justified  in 
order  to  take  money  out  of  Court,  if  paid  in 
under  the  statute,  no  objection  exists  to  the 
justification,  as  the  right  to  have  the  money 
out  of  Court  must  depend  on  subsequent  con- 
sideration.   Llewellvn*s  bail        .  .12 

4.  The  Court  >^iirnot  suffer  bail  to  be  justi- 
fied in  respect  of  a  debt,  for  which  the  defen- 
dant has  taken  the  benefit  of  the  Insolyent 
Act,  and  has  been  remanded.    Stone's  i 


6.  An  assignment  of  the  bail-bond  having 
been  taken,  the  original  defendant  cannot 
have  security  for  costs  until  the  proceedings 
on  it  are  finaUy  stayed.    Bonnefer  v.  Russell. 

294 

6.  A  motion  for  the  stay  of  proceedings 
against  the  bail  will  prevail,  unless  there  shall 
have  been  a  prevention  from  going  to  trial. 
Clark  V  restris    .  .  .27 

7.  The  bail  will  not  be  rejected  because  in 
the  affidavit  of  justification,  under  the  rule  of 
T.  T.  1  W.  4,  they  are  described  as  being 
"  possessed  "  of  the  reauisite  amount,  instead 
of  *' worth;"  but  the  defendant  cannot  have 
the  costs  of  justification.     Carter* s  bail    .  229 

BANKRUPTCY. 

1.  A  fiat  in  bankruptcy  was  not  prosecuted 
for  twenty-four  days,  and  five  days  more 
elapsed  before  a  mistake,  discovered  on  the 
twenty-fifth  day,  was  rectified.  At  the  expira- 
tion of  twenty-nine  days  another  soUcitor^  for 
a  different  creditor,  applied  for  a  new  fiat, 
which  was  issued.  The  Lord  Chancellor,  on 
appeal,  confirmed  the  fiat  to  the  new  peti- 
tioning creditor,  and  ordered  the  former  to  be 
cancelled.    In  re  Scott     .  .99 

2.  A  fiat  agunst  a  bankrupt  in  the  country 
was  directed  to  commissioners,  not  in  the  list 
for  the  district  within  which  the  h^okiupt 
traded,  on  the  ground  that  the  commiisioners 
in  that  list  were  creditors  of  the  bankrupt, 
which  was  not  the  fact.  The  Court  superseded 
that  fiat^  and  ordered  another  to  be  bsued. 
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directed  10  the  proper  Strict  list  of  com- 
missioners.    In  re  Evans  .  .    Page  162 

CERTIORARI. 

1.  Where  one  of  several  defendants  has 
removed  an  indictment  by  certiorari,  the  Court 
wUl  noi,  except  on  very  particular  grounds^ 
afterwards  impose  terms  upon  him  as  to  the 
trial  of  the  indictment.  Heof  v.  Newton  and 
othen        .  .210 

2.  The  Court  of  K.  B.  will  not  inquire  into  the 
discretion  which  may  or  may  not  be  shewn  by 
the  Poor  Law  Commissioners,  in  the  doing  of 
any  act  which  the  Poor  Law  Amendment  Act 
clearly  gives  them  authority  to  do.  The  King 
v.  The  Poor  Law  Commiutonere       .  180,  374 

COGNOVIT. 

Under  the  ijrovisions  of  the  1  R.  G.  H.  T. 
2  W.  4»  8.  72,  it  is  sufficient  for  the  attorney 
attending  on  behalf  of  a  defendant  in  custody 
and  driving  a  cognovit,  to  declare  verbally  that 
he  subscribes  as  his  attorney. 

A  defendant  will  be  entitled  to  the  benefit 
of  the  rule  when,  having  represented  a  person 
to  be  his  attorney,  who  was  not  an  attorney,  it 
shall  appear  he  made  the  misrepresentation 
without  fraud.     fFallace  v.  Brockley   .    .  438 

COSTS. 

) .  A  purchaser  of  an  estate  sold  at  auction 
by  order  of  the  Court,  for  the  payment  of 
plaintiff's  legacies,  is  entitled,  on  the  title 
being  found  not  marketable,  to  have  all  his 
costs  of  investigating  it  from  the  plaintiffs, 
who  were  to  have  them  as  costs  in  tne  cause 
out  of  the  fund  in  Court  in  the  cause.  Berrey 
Y.  Johnson  .  .196 

2.  An  acceptor  of  a  bill  of  exchange  refused 
to  pay,  because  the  bill  was  not  produced, 
although  an  affidavit  of  the  loss  of  the  bill  and 
an  indemnity  were  offered:  Held,  that  the 
acceptor  was  liable  to  pay  the  bill,  and  the 
costs  of  the  suit.     Gerard  v.  Hunter        .  226 

3.  A  fund  in  Court  was  created  by  payment 
of  an  annuity  into  Court  by  the  trustee  thereof, 
who  was  a  defendant  to  a  bill  filed  by  the  an- 
nuitant, and  who,  on  a  compromise  of^^the  suit, 
assigned  the  annuity  and  the  arrears  thereof: 
Held,  that  the  trustee  had  not  a  lien  on  the 
fund^  for  his  costs  in  the  suit,  as  for  debts  due 
to  him  from  the  annuitant.  Ex  parte  Lady 
Clamit,  in  Braham  v.  Bowes         .  .    25 

4.  The  defendant  was  entitled  to  the  costs 
of  the  issue  raised  by  his  plea,  though  the 
special  finding  in  substance  embraced  it,  and 
the  defendant's  costs  on  that  issue  were  direct- 
ed to  be  deducted  from  the  costs  on  the  other 
side.     Guest  v.  Elwes       .  .  .  373 

6.  Costs  under  the  statute  7  G.  2,  c.  20,  ac- 
cording to  the  established  practice,  are  to  be 
taxed  as  between  party  and  party.  Doe  d. 
Cam>s  X.  Capps     .  .  .  1 16 

oT  When  on  a  trial  before  the  sheriff,  the 
plaintiff  has  recovered  less  than  40*.,  the  Court 
cannot  deprive  him  of  his  costs.  Story  v. 
Hoffgion  ....  277 

7.  A  pauper  plaintiff  must  be  dispaupered 
before  he  can  be  compelled  to  give  security 


for  costs,  although  he  may  have  petitioned  for 
bis  discharge  under  the  Insolvent  Art.  My^ 
tett  v  Hucher  .    Page  310 

8.  Where  the  claimant  does  not  appear  on 
a  rule  under  the  Interpleader  Act,  the  Court 
vnll  not  award  the  costs  against  him,  nor  out 
of  the  fund.    Lambert  v.  Cooper  .  278 

9.  The  defendant  >vill  be  entitled  to  enter  a 
suggestion  to  give  himself  double  costs  under 
the  Middlesex  County  Court  Act.  although  a 
verdict  shall  have  been  found '  for  more  than 
40f .  by  the  jury,  if  it  shall  have  been  reduced 
on  an  application  to  the  Court  on  a  point  of  law. 
fTeils  V.  Langridge  .  19S 

10.  Where  the  plaintiff  has  neglected  to 
charge  the  defendant  in  execution*  and  he  has 
been  superseded,  the  Court  wHl  not  aflow  the 
plaintiff  the  costs  of  an  action  brought  on  the 
judgment.    Hall  v.  Pierce  .  .  183 

il.  The  holder  of  a  bill  may  arrest  for  the 
whole  amount,  and  the  defendant  is  not  enti- 
tled to  costs  under  the  43  G.  3,  c.  46,  on  the 
plaintiff  recovering  a  less  sum.  Edteards  v. 
Jones        .  .  .  .166 

12.  A  suggestion  as  to  costs  may  be  entered 
after  final  judgment  and  execution.  King  ▼. 
Gale         .  .  ,  .        .    87 

EJECTMENT. 

1.  If  it  appear  that  the  tenant  has  gone 
abroad  in  distressed  circumstances,  and  there 
does  not  appear  any  probability  of  his  return, 
the  declaration  may  be  served  on  the  servant 
in  care  of  the  premises.    Doe  d.  Fry  v.  Jioe, 

27 

2.  Where  a  service  of  a  declaration  in  eject- 
ment on  one  of  several  tenants  is  sufficient. 
Doe  d.  Donlan  v.  Roe       .  .  .  279 

3.  An  appearance  need  not  be  entered  for 
the  casual  ejector  before  judgment.  Doe  d. 
Morgan  V.  hoe  .16? 

4.  The  Court  will  grant  a  rule  niti  when  the 
tenant  is  required  in  the  notice  to  appear  in 
Easter  Term,  it  being  explained  that  Trinity 
Term  was  intended.    I>f*e  d.  Sytnes  r.  Roe. 

406 

5.  Affidavit  of  service  on  the  last  person  in 
possession,  is  not  sufficient  to  obtain  judgment. 
Doe  d.  FVaser  v.  Roe  .  .  368 

6.  Where  the  tenants  lock  themselves  in  the 
premises,  and  refuse  to  open  the  doors,  pla- 
cing copies  of  the  declaration  under  the  doors, 
and  giving  an  explanation  aloud  outside,  will 
be  oeemed  sufficient  service.  Doe  d.  Lord 
Somers  v.  Roe       ....  342 

7.  The  tenant  having  gone  abroad,  without 
its  being  known  when  he  will  return,  service 
on  a  servant,  whom  he  left  on  the  premises,  is 
sufficient.    Doe  d.  Mather  v.  Roe    .        .  359 

8.  If  there  be  reason  to  suppose  that  the 
person  served  widi  process  is  the  tenant,  the 
Court  will  grant  a  rule  for  judgment.  Doe 
d.  Hunter  v.  Hoe  •  .  •  •  343 

ELECTION. 

A  testator  devised  aU  his  lands  and  here- 
ditaments to  trustees  until  his  children  all 
attained  twenty-one,  and  then  to  his  children, 
subject  to  a  rent- charge,  with  power  of  dis- 
tress to  his  widow,  to  whom  he  gave  other 
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considerable  benefits  by  his  will:  Held»  tKat 
tlie  wldo.w  vvas  not  put  to  her  election  between 
tlie  rent  charge  anci  her  dower,  but  mif^ht  en- 
joy both.    Doteion  v.  Bell  .     Page  210 

ERROR. 

A  writ  of  error  coram  vobis  is  not  only  n 
iuperiedetift  from  the  time  of  its  allowance,  but 
from  the  time  of  notice  of  its  bein;^  sued  out 
bein^  g^veu. 

Error  in  £act  is  not  within  the  statute  6  G.  4» 
c.  96.  ft.  I,  by  which  bail  in  error  is  required. 
Leviy.Priee        ....  407 

BTIDENCB. 

1.  It  is  not  sufficient  to  take  a  case  oot  of 
the  Stiaute  of  Limitations,  pursuant  to  the 
9  G.  4«  c.  19t  s.  l»  that  a  letter  written  by  the 
defendant  shall  contain  the  followinc^  words : 
"  I  wiU  see  Davis  or  write  lo  him ;  Ihave  no 
doubt  he  has  paid  it :  if  bv  chance  he  has  not 
paid.it,  it  is  yery  fit  it  should  be."  Pounder  v. 
Bhck 369 

2.  The  31  G.  3,  c.  26,  s.  19,  is  incorporated 
in  tke  66  G.  3,  c.  184,  s.  8,  and  therefore  a 
dcaft  on  a  Itanker,  which. ought  to  be  stamped, 
is  not  admissible  in  evidence,  nor  f^ood,  use- 
ful, nor  available  in  law  without  such  stamp. 

The  objection  to  its  admissibility  may  be 
taken  without  bein^  pleaded.     Field  v.  fraod, 

309 

FINS8  AND  RBjGOTERIBS. 

Affidavits  in  support  of  an  application  under 
the  Fines  and  Recoveries  Act,  3  &  4  W.  4,  c. 
74,  8.  91,  which  purport  to  have  been  sworn 
i)efore  a  commissioner  for  taking  affidavits  for 
this  Court,  need  not  be  entitled  in  the  Court. 
Ex  parte  Bates      .  .  .  .28 

FRAUD. 

A  contract  for  the  purchase  of  a  patent  in- 
vention bein^  set  aside  by  reason  of  fraudulent 
misrepresentations  of  its  advantages,  though 
only  one  of  the  vendors  was  i^ilty  of  the  mis- 
representations, it  was  held  that  all  of  them 
were  liable  generally  to  refund  the  purchase 
money,  and  to  pay  the  purchaser's  costs  of 
suit,  without  reference  to  their  particular  in- 
terests in  the  invention.    Lavell  v.  Bickt .  1 79 

GAMING. 

1.  Tlie  5  &  6  W.  4,  c.  41,  has  not  a  retros- 
peotive  operation. 

As  a  general  rule,  the  law  existing  at  the 
time  at  which  a  contract  is  made,  must  lie  the 
law  admiuistered  in  any  action  brought  on 
that  contract.  If  a  statute  relating  to  the  sub- 
ject-matter of  that  contract,  is  passed  after  the 
contract  made,  the  Court  will  not  apply  the 
provisions'  of  that  statute  to  the  contract,  un- 
less the  words  of  the  statute  expressly  require 
that  it  should  be  so  applied.  Hitchcock  v. 
fTny 277 

2.  Where  the  defendant  pleads  that  the 
consideiation  of  a  bill  was  a  gambling  trans- 
action, and  the  plaintiff  traverses,  the  defend- 
ant must  give  proof  of  the  illegal  consideration 


before  the  pUmtiff  need  prove  the  vakieglv 
Edmunds  v.  Groves  .  .     Page  47^ 

HIRING. 

A  general  hiring  n  a  hiring  for  a  year  ;  Hod 
if  the  serrice  is  continued  beyond  die  first 
year,  the  notice  to  terminate  it  must  be  •  aO' 
tice  ending  with  the  current  year.  Tkee9be«f>' 
tion  to  this  rule  in  the  case  of  domestic  servaots, 
IS  not  an  exception  of  law.  but  of  facKy  aourfs^ 
from  the  universal  and  well  known  cnitovi  by 
which  a  jury  would  presume  botii  purtiM.  in 
such  a  case  to  have  con^ered  wemscltef 
bound,  when  they  entered  into  the  coolVMf . 

Where  there  is  a  general  hiring  for  «  y«ttr, 
a  dismissal  in  the  third  year  u  subject  to  tke 
same  conditions  as  a  dismisaal  within  the  fifst 
year.     fFilliamiv,  Byrne  .  .291 

INFERIOR  COURT. 

Where  an  inferior  Court  has  pronounced  »i 
erroneous  judgment,  and  enterrait  of  record, 
this  Court  cannot  alter  that  judgment,  nor 
remit  the  case  to  an  inferior  Court,  but  must 
reverse  it. 

A  judgment  recorded  agsunst  burglars  to  be 
transported,  is  an  erroneous  judgment.  In  the 
first  instance  the  judgment  ought  to  have  been 
judgment  of  death.  Bournes  and  two  tfihejrw  ▼. 
TkeKing  .  HlO 

INJUNCTION. 

The  Court  requires  a  full  statement  of  facts 
in  applications  ex  parte  for  injunctions,  and 
will  hold  a  concealment  of  a  material  fact  a 
sufficient  ground  to  dissolve  the  injunction. 
Payne  v.  Bristol  and  Exeter  Raitw«p  Compimy. 

4^16 

IN8URANCB. 

A  warranty  in  a  fire  policy  on  a  cotton  mill, 
that  the  mill  is  ''worked  by  day  only'*  is  not 
shewn  to  have  been  broken  by  an  allegation 
that  the  steam  engine  and  shaft  of  tbe  mill 
have  been  worked  during  the  night.  MoyaU 
v,Mitford  .43 

JUDRMBIIT. 

1.  Judgment  cannot  be  signed  on  a  eo^noftt^ 
until  the  defendant  is  in  Court.  W&semw. 
Dow 1^ 

2.  A  defendant  baring  died  in  Hilary  Ter to, 
the  (*ourt  refused  to  allow  judgment  nunepto 
time  to  be  entered  on  a  cognmek  in  Easter 
Term.    Manny.  Ijord Attdlejf      .  .    62 

3.  Where  a  party  has  been  prevented  from 
entering  up  judgment  by  the  act  of  tbe  Court, 
for  more  than  two  terms,  the  Conrt  will  inter- 
fere, and  the  cas^e  does  not  oome  within  tbe  slat. 
17  Car.  J,  c.  8,  s.  I .     Green  v.  (hgden    .  t33 

4.  When  a  plaintiff  has  given  nodee,  but 
has  failed  to  go  down  to  trial  in  consequence 
of  the  absence  of  a  witness,  and  the  defendant 
having  given  one  day's  notice,  moves  for  judg- 
raent  as  in  case  of  a  nonsuit,  but  the  plaihtiff 
subsequently  gives  fresh  notice,  aad4>btinn  a 
verdict  in  the  absence  of  the  defendant,  ^kfs 
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^pji^rdict  U  a  sufEcient  answer  to  the  rtde  for 
jad^vment  as  in  case  of  a  nonsuit ;  but  the 
Court  will  set  aside  the  verdict  with  costs,  the 
plaintiff  ^yvo^  a  peremptory  undertaking. 
VoiMV  V.  Hawi  Pa^e  30 

>  5.  In  a^tnintrycamse,  where  issue  is  Joined 
m  Caster  ^ucation*  and  there  is  no  notice  of 
IbM-fov  the  bummer  Assizes,  judgment  as  in 
^euMof  a  nonsuit  may  be  applied  for  in  Mi- 

.<ka«liDiBTerm.  RohifmnY,  Taphr  .  165 
«  ^  iflsae  being  joined  on  the  2nd  February, 
eiid<aii  order  for  the  trial  of  the  cause  before 

'  ^<he  mDAar  sheriff  being  obtained  the  next  daj, 
atiiocfiNm  for  judgment  as  in  case  of  a  nonsuit, 

.ia  £a«(er  Term,  several  Ck)urt  days  having 
ftasaed,  and  no  notice  of  trial  bdng  ^ven,  is 
too  early.    Staeey  it.  Jeffries  .229 

7.  Issue  being  joined  on  the  day  after  Mi- 
chaelmas Term,  it  is  too  soon  to  move  for 
judgment  as  in  case  of  a  nonsuit  in  Easter. 
ir^tiv.Howeil  .  .134 

8.  What  is  su£Scient  evidence  of  the  defen- 
dant being  ulive,  to  entitle  the  plaintiff  to  judg- 
ment on  aa  old  warrant  of  attorney.  Jav^ 
V.  Griffiths  .  .  .  .230 

d.  ft  18  not  sufficient  that  the  deponent  be- 
lieves the  defendant  to  be  alive,  unless  it  is 
also  jsworn  that  he  believes  the  information  he 
has  received  to  be  true.  Reeder  v.  fFhip  .  230 

10.  Where  it  is  sought  to  have  judgment  on 
an  old  warrant  of  attorney,  with  interest,  the 
Court  will  order  it  to  be  referred  to  the  pro- 
thonotary  to  compute  the  amount.  Page  v. 
•Am^ 62 

LEASE. 

Circumstances  in  whidi  it  was  held  that  a 
contract  for  the  occupation  of  land  not  amount- 
ing to  a  lease,  was  stiU  a  valid  agreement 
operating  as  a  licence  to  keep  possession  of 
the  land.    Nelson  v.  Bridges.      .  .  340 

LIBEL. 

A  defendant  in  an  action  of  libel,  if  he  wishes 
to-  prove  the  publication  by  the  plaintiff  of 
othter  libels  by  which  he  was  provoked  to  libel 
the  plaintiff^  must  prove  such  publication  by 
proaucing  a  copy  of  those  libels,  and  must 
shew  that  they  came  to  his  knowledge  previous 
to  the  publication  of  the  libel  by  him  upon  the 
plaintiff:  The  38  Q.  3,  c.  78.  will  not  enable 
nim  to  prove  the  publication  by  the  mere  pro- 
duction of  the  copy  delivered  at  the  Stamp 
Office.  That  statute  does  not  enable  him  as 
it  does  a  plaintiff,  informant,  or  prosecutor,  to 
dispense  with  the  common  law  proof  in  such 
ca«ea.    fFaUs  v.  Eraser  .  .  .  275 

.  2.  In  an  action  for  a  libel  contained  in  a 
newspaper,  if  the  libel  refers  to  another  article 
in  the  same  paper,  the  defendant  may  reeiuire 
that  the  article  referred  to  shall  be  read  as 
part  of  the  plaintiff's  evidence.  Thornton  v. 
SiepUn.    *  .  .  .  115 

LEGACY  DCTT. 

An£n|fMshmttn  residing  in  India  with  his 
fwulyii  and  having  the  bulk  of  his  property 
jdRre^by  his  %vUl  executed  there,  gave  legacies 
to  persons  in  India  and  in  England,  and  appoin-  \ 


ted  executors  in  both  countries,  and  the  will 
was  proved  in  both.  The  executors  in  India  re- 
mitted the  estate  there  to  the  executors  In 
England,  who  vested  the  same  in  the  public 
funds.  A  suit  was  instituted  against  them  by 
legatees;  Held,  that  the  property  remitted 
from  India  was  not  snl^ject  to  legacy  duty. 
Arnold  v.  Arnold     .  .  rage  8 

MANDAltUS. 

1 .  The  granting  of  a  mandamtis  to  a  town 
council  to  ^ve  to  a  former  officer  of  a  cor- 
poration compensation  for  the  loss  of  his  otiScc, 
IS  not  a  matter  of  right,  but  this  Court  will 
consider  the  circum stances  in  which  his  claim 
stands,  and  refuse  the  mandamm  if  the  grant- 
ing of  it  would  onlv  occasion  useless  Utigution. 
The  King  v.  The  Corporation  i^f  Lyme  Hngis. 

406 

2.  There  is  no  ground  for  an  application 
for  a  mandamus  against  the  Commissioners  df 
Woods  and  Forests  for  the  non  payment  of 
poor  rates,  in  respect  of  lands  hela  by  them 
for  the  Crown.    Anon.     .  .  .  3/5 

3.  The  Court  will  not  grant  a  mandamus  to 
compel  the  justices  in  quarter  sessions  lo  enter 
continuances  and  hear  an  appeal  against  a 
conviction  under  the  provisions  of  the  Game 
Act,  and  to  receive  evidence  of  titie.  Rea  v. 
Justices  of  Berks.  .  .  .82 

4.  Circumstances  in  which  the  justices  of  a 
liberty"  must  levy  a  rate  to  pay  the  interest  on 
a  loan  for  building  a  new  court  house.  Rea 
V.  Justices  of  Saint  Albans  .  .  481 

And  see  Poob,  2. 

PAUPER. 

The  Court  dispaupered  a  plaintiff  where, 
after  having  given  notice  of  tnal  he  withdrevf 
the  record  on  the  second  day  of  the  assizes, 
on  the  ground  of  its  requiring  amendment. 
Facer  v.  French    .  .  .  .295 

And  see  Costs,  7. 

PLEADING  (equity). 

1.  The  plaintiff  in  a  bill  of  discovery  in  ud 
of  an  action  at  law,  must  shew  thai  he  has 
cause  of  action,  and  that  the  discovery  is  ma- 
terial.     Tolson  v.  Jarvis  .  .  .  129 

2.  A  bill  by  husband  and  wife  in  respect  of 
the  wife's  separate  property  is  not  sustamable, 
as  it  is  in  reality  the  husband's  siut.  Owden  v. 
Campbell 81 

3.  A  stranger  to  a  charity  joined  one  of  the 
trustees  thereof,  in  obtaining  some  of  the  cha- 
rity estate  in  exchange  for  land,  the  joint  pro* 
perty  of  the  two :  Held,  that  to  an  information 
praying  a  general  account  of  the  charity  estate, 
and  that  die  exchange  of  lands  be  set  aside 
for  the  benefit  of  the  charity,  a  demurrer  by 
the  stranger  for  multiferiomsness  could  not  be 
sustaiiwd.    Attorney  General  v.  Crad^ck  .  224 

4.  To  a  bill  making  title  to  equital)le  relief 
on  alleged  promise^,  a  plea  was  put  in  denying 
the  promises,  and  no  answer  was  made  to  other 
allegations  in  the  bill:  Held,  that  the  plea 
was  bad.    Denys  v.  Lococh  .  355 

5.  A  company  for  working  mines,  created 
by  deed  only,  with  unlimited  power  to  create 
new  shares,  trausfcrrable  at  the  discretion  of 
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the  h4>lden,  .wko  by  the  transfer  could  dis- 
charge themselves  from  liability,  is  ill^(al. 
BiundellY,  mndtar         .  •     Page  30? 

PLBADTNO  (common  LAW). 

1.  Pleas  in  abatement  are  within  the  8th 
rule  of  the  2  W.  4.    Ryland  v.  fFTmwald  135 

2.  Payment,  unless  pleaded,  cannot  be 
proved  in  mitigation  of  damages  in  an  action 
of  debt.    Beibinv.Boti   .  .183 

3.  Several  breaches  being  assigned  in  the 
declaration,  some  of  which  are  bad,  and  the 
jury  having  given  a  general  verdict,  the  Court 
will  not  arrest  the  judgment,  but  will  grant  a 
venire  de  novo.    Leach  v.  Thomas  .  214 

4.  It  is  necessary  that  in  the  notice  of  dis- 
honor of  a  promissory  note,  there  should  be  a 
specific  allegation  of  presentment  and  non 
payment.    BouUon  v.  frelch        .  .    84 

5.  The  defendants  being  a  company  incor- 
porated by  statute,  had  the  power  of  pleading 
the  general  issue.  The  Court  refusea  to  per- 
mit them  to  plead,  denying  that  the  plaintiff 
was  possessed  of  a  reversionary  interest  which 
was  alleged  to  be  injured,  in  addition  to  the 
plea  of  the  gejieral  issue.  Fisher  v.  Thames 
Junction  Railway  Company  .  .  407 

6.  A  rule  nisi  having  been  obtained  for  leave 
to  plead  the  coverture  of  the  plaintiff  puis 
darrein  continuance,  the  Court  refused  to  dis- 
pense with  the  affidavit  under  2  R.  G.  H.  T. 
4  W.  4,  that  the  matter  of  the  plea  had  arisen 
within  eight  days  of  the  time  of  pleading. 
Powell  V.  Duncan  .  .  .293 

7.  The  rules  of  Court  1  R.  G  H.  T.  4  W. 
4,  have  reference  to  proceedings  in  scire  facias 
on  a  judgment,  and  they  must  therefore  be 
entitled  of  a  day  certain.  Collins  v.  Beau- 
mont  .  ..  .  .  .439 

a.  The  defendant  having  pleaded  that  the 
bills  were  indorsed  by  one  J.  £.,  who  pretended 
to  be  his  agent,  without  authority,  and  the 
plaintiff  having  replied  denying  that  the  bills 
were  indorsed  l)y  J.  E.,  the  Court  refused  to 
8et  aside  a  demurrer  to  the  replication,  as- 
signing for  cause  that  an  immaterial  issue  was 
raised.     fFalker  v.  Cattey  .  .134 

9.  Semble,  that  an  affidavit  of  the  assig- 
nees of  a  bankrupt,  that  they  have  nothing  to 
do  with  an  action,  is  a  sufficient  answer  to  an 
application  for  leave  to  plead  the  bankruptcy 
of  one  of  several  plaintiffs,  since  the  com- 
mencement of  the  action.  Staples  v.  Holds- 
worth        .  .  .  .  .165 

10.  In  assumpsit  for  the  vahie  of  trees,  the 
defendant  pleaded  that  the  trees  were  not 
taken  up  properly,  were  not  of  a  certain  num- 
ber, and  were  not  delivered  within  a  certcun 
time :  Held,  that  the  plea  was  bad  for  dupli- 
city, in  traversing  both  the  taking  up  and  the 
delivery,  but  was  not  bad  for  specifically  fixing 
the  number  of  the  trees  whicli  were  the  sub- 
ject of  the  contract.     Smith  v.  Dickson    .    GO 

11.  A  rule  to  set  aside  a  demurrer  as  irre- 
gular, and  to  sign  judgment  as  for  want  of  a 
plea  under  the  New  Rules,  H.  T.  4  W.  4,  s. 
2,  must  be  a  rule  to  shew  cause,  and  cannot 
be  absolute  in  the  first  instance.      Quaere, 


whether  an  action  of  debt  caa  be  raAuHaiiied 
by  an  indorsee  a^nst  the  drawer  of  the  biU» 
such  drawer  being  also  the  person  wh»  ia* 
dorsed  the  bill  to  the  pluntiff.  Spencer  v, 
Newton      ....     P^e  82 

12.  Case  for  disturbance  of  a  right  of  cooi^ 
mon :  Held,  that  the  replication  must  be  taken 
most  strongly  against  the  party  pleadia^  it^ 
and  that  the  word  "  all "  being  ambiguous^ 
must  be  taken  to  deny  that  any  cattle  of  the 
defendant  were  commonable,  and  that  some 
of  them  being  admitted  to  be  so,  the  issue  thus 
tendered  had  been  properly  found  for  tlie 
defendant.    Bowen  t.  Jenkins     .  ,  356 

13.  In  order  to  comply  with  the  rule  4if 
Hilary  Term,  4  W.  4,  as  to  stating  the  groonda 
of  demurrer  in  the  margin,  it  is  sufficient  (o 
state  them  without  adding  that  the  party  de* 
murring  intends  to  rely  on  those  grounds. 
Groves  v.  Brown  .  .  .13 

14.  A  defendant  having  pleaded  a  set-off  of 
goods  and  payment  into  Court,  but  provinf^ 
only  the  amount  claimed,  thi!  plaintiff  will  be 
entitled  to  a  verdict  for  the  difierence.  Green 
v.  Marsh 488 

15.  Circumstances  in  which  a  defendant 
may  sign  judgment  of  non  pros,  for  want  of 
sufficient  replication.    Tophamv,  Kidmore  470 

POOR. 

1.  The  Poor  Law  Commissioners  have  under 
the4  &  5  W.  4,  c.  76.  s.  26»  authority  to  lbn» 
several  parishes  into  a  union,  although  one  of 
such  parishes  may  be  governed  under  a  local 
act  of  parliament.  The  King  v.  The  Poor 
Law  Commissioners  .  .  .180 

2.  Where  a  child  of  tender  age  has  been 
deserted  in  the  street,  and  it  does  not  appear 
that  the  parents  or  friends  of  it  can  be  found, 
the  Court  will,  under  such  circumstances,  and 
at  the  instance  of  a  person  who  is  unconnected 
with  the  infant,  except  from  motives  of  cha- 
rity, direct  a  writ  of  mandamus,  absolute  in 
the  first  instance,  to  compel  the  directors  of 
the  poor  of  the  parish  to  receive  it  into  the 
workhouse  of  the  parish.  Rex  v.  Parish  f^ 
Saint  Pancras       .  .  .  -life 

And  see  Certiorari. 

PRACTICE  (EQUTTX-). 

1.  An  inquisition  finding  G.  B.  of  unsound 
mind,  incapable  of  managing  his  lands,  Ac, 
but  capable  of  taking  care  o?  himself,  is  con* 
tradictory  and  bad:  but  a  new  commission 
may  be  issued  on  the  original  petition,  in  re 
Bennett     .  .  .100 

2.  A  cause  set  down  for  further  directions 
at  the  Rolls,  was  ordered  to  be  advanced  and 
put  in  the  list  of  short  causes,  on  the  appllca* 
tion  of  one  party,  the  other  opposing  it,  hut 
not  alleging  that  the  cause  was  not  fit  to  be 
heard  as  a  short  cause.  Such  an  order  re* 
garding  the  mode  of  hearing  causes  ia  not 
subject  to  appeal;  semble,  Huiehinson  ▼. 
Stephens  .  .  .  .  .258 

3.  Held,  that  a  cause  which  could  not  be 
stated  without  argument,  ought  not  to  be  set 
down  for  hearing  as  a  short  cause^  vHthoot  the 
consent  of  the  defendant*    Kert  v,  €v*qe  259 
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4»  D«i)odtionfl  wei^  taken  nnder  an  ejf parte 
coiiiinisBion,  and  publication  dulv  passed.  A 
ae^mt  commission,  in  wMcli  both  parties 
joined,  was  issued  before,  but  not  executed 
until  ftfter  publication  of  the  former  deposi- 
tions  had  passed :  Held,  that  the  depositions 
taken  under  the  second  commission  were 
irregular.  The  proper  course  would  have 
been  to  obtain  an  order  to  enlarge  publication 
under  the  former,  or  to  discharge  the  order 
ta  pass  that  pubUcation.     Heap  v.  Haworth. 

Page  68 

5.  An  order  was  made  at  the  Rolls  to  enlarge 
publication  at  the  time  for  passing  publica- 
tion. Objection  that  the  Master  of  the  Rolls 
had  not  jurisdiction  (3  &  4  W.  4,  c.  94),  and 
that  the  affidavit  to  enlarge  publication  was 
not  sufficient :  Held,  that  the  objection  to  the 
sufficiency  of  the  affidavit  gave  the  Master  of 
the  Rolls  his  former  jurisdiction.  Carr  v. 
Appteyard  ....  364 

6.  A  solicitor,  who  entered  an  appearance 
to  a  bni  on  behalf  of  infants,  parties  thereto, 
without  authority  or  du6  inquiry,  was  held 
liable  to  the  costs  thereby  incurred,  and  the 
appearance  so  entered  was  discharged.  Rich'- 
ardi  v.  Dadley      .  .  .462 


PRACTICE  (COMMON  LAW). 

l.-A  pluntiff  need  not  reside  within  the 
county,  m  order  to  give  the  County  Court 
jurisdiction  under  the  23  G.  2,  c.  23.  Prich- 
ardr.Macff-ill  .  .  .183 

2.  A  nue  having  been  drawn  up  upon 
reading  ''  a  paper  writing,"  that  was  nela  to 
be  a  sufficient  description  of  the  document. 
Piatt  Y,  Hall        .  .  .  .117 

3.  Where  the  assignee  of  a  lease  proceeds 
against  his  tenant  for  breaches  of  covenants  to 
pav  rent  and  repair,  the  Court  will  not  com- 
pel the  delivery  of  particulars,  with  dates  and 
sums.    SowterY.  Hitchcock  .  .  376 

4.  The  defendant  having  been  outlawed  in 
May,  and  having  obtained  judgment  as  in  case 
of  a  nonsuit  in  the  February  following,  on 
which  in  March  he  obtained  a  habeas  to  cnarge 
the  ]ilaintiff  in  execution,  his  outlawry  is  a 
sufficint  ground  for  setting  aside  the  habeas. 
MdridffeY.Buller  .  .199 

6.  Where  a  plaintiff  obtained  a  verdict,  and 
the  defendant  then  applied  for  a  rule  for  a 
nonsuit,  or  for  a  new  trial,  and  on  argument 
the  rule  was  discharged  as  to  the  nonsuit,  but 
made  absolute  as  to  the  new  trial,  on  the 
ground  that  improper  eridence  had  been  ad- 
mitted, and  the  defendant  did  not  draw  up 
the  rule;  but  it  was  drawn  up  by  the  pluntin, 
and  served  by  him  on  the  defendant,  who  then 
said  that  he  Would  not  try  the  case  a  second 
time,  the  Court  held  that  he  must  be  taken  to 
have  abandoned  his  rule,  and  that  the  plcuntiff 
was  entitled  to  sign  judgment,  and  tax  costs 
in  the  same  manner  as  if  no  rule  had  been 
obtuned.    De  AutzenY.  Lloyd  .  .  130 

6.  An  affidavit  stating  a  rule  nisi  to  com- 

5ute  to  Imve  been  left  in  the  letter  box  of  the  i 
efendant's  chambers^  and  which  the  depo- 


nent was  aftenvards  informed,  by  a  oerson 
resident  in  the  chambers,  ^vas  forwaraed  to 
the  defendant,  is  sufficient  to  entitle  the  plcdn- 
tiff  to  make  the  rule  absolute.  Carew  v.  tFins^ 
low  ....    Page  212 

7.  The  plaintiff  having  recovered  1*.  da- 
mages on  the  two  first  issues,  but  the  defen- 
dant having  gained  a  verdict  on  the  last,  the 
latter  in  entitled  to  the  possession  of  the 
postea,    Stafdey  v.  Long  .  .  213 

8.  The  usual  number  of  calls,  &c.  must  be 
made,  in  order  to  serve  a  defendant  with  a 
copy  of  a  writ  of  summons,  to  entitle  the 
plaintiff  to  a  distringas,  although  the  defen- 
dant may  have  said  that  he  womd  take  good 
care  that  he  was  not  served.  Clayton  v.  Mars- 
ham  .....  263 

9.  A  writ  of  habeas  corpus  need  not  be 
moved  for  where  the  application  is  to  dis- 
charge a  defendant  out  of  custody,  on  the 
ground  of  a  defect  in  the  writ  de  contumace 
capiendo.    Rex  v.  Hewitt  .  .  310 

10.  Where  an  execution  upon  a  warrant  of 
attorney  is  improperly  taken  out  for  the  whole 
sum  intended  to  be  secured,  instead  of  bein^r 
limited  to  one  instalment,  the  proper  course  is 
to  set  right  the  execution,  not  to  set  it  aside 
altogether.    HartlandY.  Cue       .  .    69 

11.  A  writ  of  summons,  bearing  date  the 
1 7th  April,  1830,  which  is  served  on  the  17th 
April,  1837,  will  be  set  aside  for  irregularity. 
■^'•(W  ^'  Bernard  .28 

12.  If  a  summons  to  plead  several  matters 
is  taken  out,  and  it  is  made  returnable  at  11 
o*clock  on  the  morning  after  enlarged  time 
for  pleading  expires,  it  is  a  stay  of  proceed- 
ings.   Spencely  v.  Shouts  .  .45 

13.  Where  a  defendant  has  been  arrested 
at  nine  in  the  morning,  the  delivery  of  the 
copy  of  the  capias  to  him  at  seven  in  the 
evening,  is  not  a  sufficient  compliance  with 
the  4th  sec.  of  the  2  &  3  W.  4,  c.  9,  which 
requires  it  to  be  delivered  "upon  or  forth, 
with  after"  the  arrest.  Shearman  v.  M* Knight. 

292 

14.  Where  a  defendant's  residence  cannot 
be  discovered,  but  service  of  copies  of  the 
writ  of  summons  having  been  effected  after 
the  usual  caUs  and  appointments,  at  the  two 
last  known  places  of  abode  of  the  defendant, 
as  well  as  on  an  agent,  who  states  himself  to 
be  in  communication  with  the  defendant,  the 
Court  will,  under  certun  circumstances,  grant 
a  distringas  to  compel  an  appearance.  Urind^ 
ley  Y.  Thorn         .  .  .  .2/9 

16.  A  copy  of  the  rule  and  allocatur  must 

have  been  left  with  the  defendant,  in  order  to 

bring  him  into  contempt.    Dalton  v.  Tucker. 

^  ^  369 

16.  Under  particular  circumstances,  where 
a  defendant  cannot  be  found,  the  Court  will 
allow  notice  of  a  rule  to  compute  to  be  stuck 
up  in  the  King's  Bench  Office.  Simpkin  v. 
Nevers      .  .  .  .  .278 

17.  Profert  of  a  deed  of  administration 
being  made  in  the  declaration,,  an  inspection 
of  the  deed  at  the  Registrar's  Office,  Doctors' 
Commons,  is  not  good  oyer.  Archbishop  of 
Ctatethury  v.  TM  ^  ^ ^.^^^  ^^  GoOglc  ^^ 
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18.  The  names  of  the  examiners  need  not 
he  mentioQed  on  the  applicatiou  for  a  rule  tmi 
for  a  commission  to  examine  witnesses  abroad, 
but  when  cause  is  shewn  will  be  time  euoufich. 
Fearon  v.  fFhite    .  .  .    Page  358 

19.  The  plaintiff' has  do  lon^^er  any  ri^fat  to 
ohuiii  judjHfment  against  a  defendant  for  5/., 
for  lus  neglecting  to  enter  an  appearance,  the 
jtatnte  under  which  it  was  claimed^  the  9  &  10 
W,  3,  c  25,  8.  3;^,  being  repealed.  Thomns  y. 
JMet       .  '  .  .341 

20.  Tbe  Court  wiU  not  grant  a  rule  for  the 
idischai^e  of  a  defendant  out  of  custody  on 
the  ground  of  the  capias  being  directed  to 
*'  the^^MMtable  of  the  ('astle  of  Dover/'  in- 
stead of  to  "  the  constable  of  Dover  Castle." 
i^nk  V.  James     ....  3/5 

21.  The  plainUfr's  attorney  haying  in  the 
pMTticttUrs,  by  mistake,  given  credit  for  a  sum 
claimed  by  the  defendant,  the  Court  will  per- 
znit  the  particulars  to  be  amended.  Presiou  v. 
fThiteheurt  .  .  .407 

22.  Service  of  a  notice  of  an  intended  ap- 
plication for  a  certiorari  on  one  justice  who 
was  present  at  the  making  of  an  order  at 
quarter  session^  and  upon  another,  who  was 
absent^  is  not  jBufficient  under  the  13  G.  2, 
c,  15. 

Au  oli^ecdan  to  the  sufficiency  of  the  notice 
is  not  too  late  after  the  writ  hap  issued,  al- 
though the  consequence  may  be  that  the  time 
in  which  a  writ  can  be  sued  may  pass,  and  a 
fresh  writ  canuot  be  obtained. 

The  parties  in  an  appeal  are  competent  to 
abject  to  the  notices.    Rea  t.  Rattiskw  .  262 

23.  Cases  where  defendants  are  in  custody 
on  final  process  do  not  come  within  the  rule 
}  R.  Q.  H.  T.  2  W.  4,  s.  7^.  imd  where  a  de- 
fendant  gave  a  cognovit  while  in  custody  on  a 
«ff .  so.,  mere  being  no  attorney  present  on  his 
behalf,  the  Court  refused  the  benefit  of  the 
rule.    Fnmee  v.  Clarkson  .  439 

24.  The  substitution  of  1837  for  1836,  as 
the  date  of  the  writ  of  summons,  and  of  the 
word  defendant  for  defendants,  and  the  award 
of  venire  bdog  directed  to  the  ''thea"  sheriff, 
in  the  issue,  are  irregularities  which  should  be 
amended  on  an  application  to  a  Judge  at 
Chambers^  aad  not  to  the  Court  lAin  v. 
Pievin 102 

25.  Cases  of  misnamer  of  plaintiffs  are  not 
contemplated  by  the  1 1th  section  oi  the  act  of 
3  &  4  W,  4,  c,  42.    UudsasfY.  fFeUs  .  14,  61 

26.  The  fact  of  a  defendant  having  called 
twice  on  the  plaintiff's  attorney  and  offered  to 
settle  the  action,  before  taking  an  objection  to 
an  irre^ularit}(  ia  the  copy  of  the  wnt  of  sum- 
mons, IS  a  waiver  of  the  oojectioa*  Briggs  v. 
Bernard 133 

27*  A  pkintiff's  particulars  daumng  in- 
tcurest  in  respect  of  a  promissory  iiote,  which 
is  inftdmissibieoi^  accounkt  of  aninsufficiuit 
stamp,  the  pltuQtiff  cannot  recover  ia  respect 
of  promises  to  pay  interest,  unless  they  are  in- 
dc^pendeiili  altogether  «f  thai  note^  as  the  note 
itsdf  mif^t .  be  produoed  at  the-  trial  of  the 
cf^ii^    Bemmif^t^y^  Baker     •  .28 

28.  $emk/Le^  that  it  is  on  trrcf(iilarity  ia  the 
issue  to  make  the  venire  returliable  *<  forth- 


with," and  to  omit  the  oouuiieotfeaieiKi  of  ^ 
suit.    fFUlidms  V.  CfUeerig  .  .    Page  .Ifi^ 

PAISONCR.  '• 

1.  llie  warden  cannot  be  conipeUedloJMdfr 
when  a  prisoner  is  suf^rsedable,  i»  or4er^l# 
discharge  him  under  the  8Bth  rule  H.lT. 
2  VV.  4,  but  the  defeadaat  mttst  ap{%.(t«n:ds 
Judge,  or  to  the  Court.  Bol^iMomv^  PtfSmf 
well  .  .         .^.90 

2.  A  defendaat  is  not  entitled  to  hisi.das^ 
charge  under  the  48  G.  3,  c.  ll?3,  whea  he»liMs 
not  been  actually  in  custody  wiihiu  the  ffrsAs 
of  a  prison  for  twelve  months,  but  has  lived 
for  some  portion  of  the  time  in  the  mlet^ 
Barnard  v.  Spmonds  .  w  \{j^ 

3.  A  defendant  having  been  in  custody  wMft 
than  twelve  months  is  entitled  to  his  d^sdnrge, 
having  been  taken  ia  execution  for  U.  daasagas 
recovered  in  ejectment,  and  more  than  ML 
costs,  the  latter  not  being  within  tbe  act.  XAsie, 
d.  miliams  v.  Sinclair      .  .     <i^ 

4.  A  person  committed  for  oonteRi|it  of 
Court,  is  to  be  considered  as  in  cftftody  for  a 
criminal  act. 

The  discretion  of  the  marshal  to  grant  the 
rules  does  not  extend  to  commitments- of  that 
nature. 

The  prisoner  must  apply  to  the  Coai:t  fior 
the  rules.    In  re  Gompertz  .  .1*1 

5.  If  it  is  clearly  shewn  that  the  resideace 
of  tbe  plaintiff  in  the  cause  caoaot  be  foaod^ 
the  notice  of  the  defendant's  intention  to  apply 
for  his  discharge  under  the  48  G.  3,  c.  123, 
may  be  served  on  the  attorney  in  the  cause. 
Grainger  y.  fFilkes  .  .116 

QUO  WARRANTO. 

1.  In  an  application  for  a  qvo  wmrr^ntm^ 
where  the  title  of  the  defendant  to  a  corporate 
office  is  impeached,  the  affidavits  on  which  thft 
application  is  made,  must  shew  distinctly  that 
the  defendant  has  accepted  such  office,  and 
acted  in  discharge  of  its  duties.  A  mere  gene* 
ral  statement  to  that  effect  is  not  sufficient. 
Rex  V.  John  Morgan  ,  405 

i?.  Where  a  man  had  been  in  the  actual  en- 
joyment of  a  corporate  office  for  above  three 
years,  without  taking  the  usual  oaths  and  sub- 
scribing the  usual  declarations  i  but  had  taken 
and  subscribed  them  on  his  first  election  to 
such  office,  which  happened  six  years  before ; 
the  Court  of  King's  Bench  would  not  grant  a 
quo  warranto  to  try  his  title  to  the  office,  and 
thus  affect  his  claim  to  compensation  under  the 
Municipal  Reform  Act.     The  King  v.  Harris. 

3.  A  quo  warranto  will  not  lie  for  the  p'flice 
oCguaraian  of  the  poor  of  any  union  esl^plislU 
ed  by  the  Poor  Law  Commissisnera.  tn  rf^Tke 
Mton  Union         .  .  •      ".    ',.  ^^ 

,.  •  .        ,  i 

8BBRIFF.  «     ' 

,  --ii-j  •-.'   »     ' 

I     1.  The  sheriff  hsariaf  wtumadtlHi^te'Wl 
tevied  the  defendant's  go<Mk  under  .a  ft.  /«.» 
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ia  precluded  from  excusinfif  himself  from  pay- 
m^  ov*r  the  ttftmtif  to  the  plaintiff,  by  shewing 
t%aff  the  defendant  had,  at  the  time  of  his  levy, 
made  an  application  fbr  his  discharsfe  to  the 
Insolrent  Conrt;  and  had  since  been  dis- 
charged, the  sheriff  having  had  notice  of  the 
a9f>llk*tttton  of  the  defendant  before  he  made 
hisretnrn.  TMr.Srnith  .  .  Page  213 
«  2.'It  seems  that  where  a  man  is  lawfuQy 
taken  Ay*  the  sheriff,  under  the  anthority  of  a 
writ  bf  attachment,  fbr  contempt  issuing  out 
of  Chancery,  but  is  detained  in  custody  after 
hir  has  bwome  by  the  rules  imposed  by  the 
I'l  O;  4^  and  >  W.  4,  c.  96,  s.  1 1 ,  entitled  to  his 
disdiarge,  trespass  will  not  lie  against  the 
sheriff  fbr  such  a  detainer,  but  the  party's  re- 
medt,  if  any,  must  be  b^  an  action  on  the  case. 
At  all  events  the  sheriff,  in  such  a  case,  cannot 
be  treated  aa  a  trespasser  ab  initio. 

M  there  are  two  classes  of  cases  of  contempt 
mentioiied  in  the  statute ;  and  as  the  provisions 
reiatittg  to  them  differ  fW)m  each  other,  the 
pttrty  daiiming  to  be  discharged  must  give  dis- 
tinct notice  to  the  sheriff  m  the  sort  of  con- 
tempt-for 'which  he  has  been  imprisoned,  and 
<»f  the  matter  in  consequence  of  which  he  is 
entitled  to  his  discharge.     Smith  v.  Effginton 

116 

di  Where*  there  is  a  claim  set  up  to  goods 
seized  by  the  sheriff,  he  should  apply  to  the 
Gourtwithiff'the  first  four  days  ofthe  succeed- 
itlg  term  ;  and  in  the  event  of  lacheg  in  this 
wtppcft,  he  will  have  to  pay  the  costs  of  both 
parties.    Beaie  v.  Overton  .    45 

BLANDSft. 

A  declaration  in  slander,  where  the  words 
do  not  necessarily  and  of  themselves  impute  a 
crime  punishable  by  law,  must  distinctly  allege 
such  matter  as  shews  that  the  words  spoken 
were  intended  to  impnte  buch  a  crime ;  and  if 
siioh  iMegntion-  is  not  distinctly  made,  the 
Oonrtwillnot  infer  it,  even  after  verdict.  Rig- 
^v.  iferon  .227 


ftFBOmC  PIKFORMANCB. 

1.  A  purchaser  of  an  estate  having  agreed 
to  complete  lii^  purchase  if  the  vendor  would 
do  certain  acts,  died  intestate  before  the  acts 
required  to  better  the  title  were  done:  Held, 
on  u  bill  filed  by  the  purchaser's  heir  at  law, 
that,  on  the  vendor's  doing  what  was  agreed 
on,  the  purchase  money  should  be  paid  out  of 
the  intestate's  personal  estate  Fotrell  v.  Futr- 
ell 2J6 

2.  In  a  bill  for  specific  performance,  char- 
ging acts  of  ownership  as  an  acceptance  of 
title,  it  appeared  that  the  defendant  took  pos- 
session of  the  estate  under  un  agreement  dis- 
tinct from  the  contract  to  purchase,  and  with 
a  saving  as  to  the  title :  Held,  that  the  acts 
done  to  the  estate  did  not  amount  to  an  accep- 
tance of  the  title,  without  the  usual  inquiry. 
Fraxer  v.  Benett  .  .  .  .195 

3.  Circumstances,  in  which  the  Court  felt 
juitififtd,  without  evidence  of  the  nature  of  the 


contract,  to  order  an  account  of  profits  equi- 
valent to  a  specific  performance.  Mom  v. 
Baldock    ....     Page  340 

SCREtY. 

j4.  undertook  to  do  certaift  work  for  a  com- 
pany,  and  was  to  ba  paid  in  a  nuumer  preterm 
bed  in  the  bond.  B,  became  a  surety  to  the 
bond.  A.  obtwned  advances  on  the  bond 
from  the  company  to  a  greater  extent,  and  in 
a  manner  different  from  th>«t  which  was  pre- 
scribed in  the  boikl.  A^  did  not  oonplete  the 
work.  The  company  employed  C,  to.  finish 
the  work,  and  paid  him  a  sum  smaller  than 
had  been  in  the  first  instance  agreed  on  with  A, 
Held,  that  an  action  would  lie  against  the 
surety  for  non-performance  of  th<»  work,  bitt 
that  the  damages  under  these  circumstances^ 
must  be  merely  nominal.  fFarre  v.  CtUverii 
adtninistnUor  of  Laycock  .  .  .  389 

TAXATION. 

1.  Charges  for  business  done  under  the  Fines 
and  Recoveries  Act,  in  preparing  an  affidavit - 
of  verification  of  the  certificate  of  acknow- 
Icdgment  of  a  married  woman,  and  procuring 
it  to  be  sworn,  &c.,  are  not  taxable.  I& 
Branson    .  .  .85 

2.  Searching  for  and  advising  on  jndgments 
are  not  taxable  items    Re  Rice  .    13 

And  see  Attorn  a  y. 

T0I*L8. 

Coneuetudo  in  an  original  grant  of- a  market^ 
does  not  express  toll. 

It  seems  that  conceaiate  and  confirmaaee  are 
not  words,  the  use  of  which  in  a  deed  will  - 
necessarily  shew  that  deed  to  have  been  a  deed  • 
confirming  ancient  rights.  Notwithstandinit' 
such  words,  the  deed  nay  it  seems  be  a -deed' 
originally  creating  a  right,  hord  Eg^emmi 
V.  Saul 329 

TRIAL. 

1.  Affidavits  stating  facts  to  have  been 
proved  at  a  trial  before  the  undersheriff, 
but  which  do  not  appear  on  the  undersheriff 's 
notes,  are  admissiUle  io  shewing  cause  againsi 
a  rule  for  a  new  trial,  on  the  ground  of  the 
verdict  being  against  evidence.  LiUey  v.  John* 
Jon  .  .  .  .  .  231 

2.  The  defendant  being  under  terms  to  ac- 
cept short  notice  of  triu,  there  can  be  no 
countermand,  and  the  plauitiff  having  given 
notice  of  countermand,  the  defendant  was 
held  entitled  to  the  costs  of  the  day.  Don- 
cnstery.  CarduteU  .  .117 

3.  Unless  the  defendant's  attorney  will  swear 
that  he  has  been  misled,  the  Court  will  not 
grant  a  rule  for  a  new  trial,  on  the  ground 
that  the  plaint  gave  him  notice,  in  ansfwer 
to  an  application  for  particulars,  that  certain 
objections  on  which  he  intended  to  rely  were 
set  forth  in  an  answer  to  a  bill  *filed  by  the 
defendant  in  Chancery,  and  were  matters  of 
law,  when  in  reality  they  tnrn^  out  at  the 
trial  to  be  mattars  of  fact.  Corrill  y.  Cattle    45 
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4.  The  Court  will  not  mat  a  new  trial  on  the 

ground  of  the  verdict,  vmich  was  found  for  the 
efendant,  being  against  evidence,  the  amount 
in  dispute  being  less  than  5/.»  and  the  trial 
having  taken  place  before  the  undersheriff. 
Lyddon  v.  Coombes  .    Page  294 

6.  A  new  trial  will  not  be  granted  on  the 
ground  of  delay  by  pressure  of  business  of  the 
court,  though  the  statute  of  limitations  thereby 
deprives  the  plaintiff  of  his  remedy.  Brown  v. 
Thornton  ....        2^ 

TRUST  AND  TRUSTEES. 

1.  A  devise  of  a  rent-charge  to  a  Roman 
Catholic  priest  and  to  poor  catholics,  is  a 
charitable  trust,  and  may  be  enforced  under 
the  act  2  &  3  W;  4,  c.  115 ;  but  if  the  suit  to 
establish  the  charity  was  ]^ending  at  the  pass- 
ing of  that  act,  the  disposition  of  it  devolves 
on  the  Crown,  as  before  that  act.  Attorney 
General  v.  Todd    .  .  .  .      9 

2.  Trustees  lent  a  trust  fund  to  the  solicitor 
in  the  matter  of  the  trusts,  on  equitable  secu- 
rity, at  5  per  cent,  interest,  without  explain- 
ing the  nature  of  the  security  to  the  cestuia 
que  trust:  Held,  that  the  trustees  should 
make  up  the  deficiency  of  the  fund  arising 
from  the  insufficient  security,  with  interest  on 
the  whole  fund  at  4  per  cent.  only.  Hooker  v. 
Platts 209 

3.  To  an  information,  charging  a  breach  of 
trust  in  ambiguous  terms,  upon  one  construe 
tion  of  which  there  would  be  no  breach  of 
trust,  a  demurrer  is  allowed  for  the  insufficiency 
of  the  allegations. 

Semble,  it  is  no  misapplication  of  the  sur« 
plus  of  the  borough  fund  mentioned  in  the 
5  &  6  W.  4,  c.  76,  8  95,  to  pay  therefrom  the 
expenses  of  defending  a  quo  warranto  against 
an  officer  of  the  corporation,  or  the  expenses 
of  petitions  for  the  appointment  of  charitable 
trustees.  Attorney  General  v.  Norwich  Cor- 
poration   .  .  .  .  112 

4.  One  of  two  trustees  transferred  the  trust 
fund  to  the  other,  by  whose  default  it  was  lost 
to  the  cestui  que  trust  in  remainder:  Held, 
that  the  estate  of  the  solvent  trustee  after  his 
death,  and  after  it  was  distributed  among  his 
legatees,  was  liable  to  supply  the  deficiency  of 
the  trust  fund.    March  v.  Russell    .        .  339 

5.  A  bequest  was  given  to  trustees  during 
the  minority  of  a  femde,  to  be  assigned  to  her 


absolutely  for  her  separate  use,  on  attuning 
her  age  of  twenty-one.  She  married  and  ex- 
ecuted a  settlement  of  the  trust  fund  while 
still  an  infant :  Held,  that  upon  attaining  her 
age  of  twenty-one,  she  took  the  bequest  abso- 
lutely to  her  separate  use,  and  the  trustees 
were  decreed  to  assign  the  same  accordinglv. 
Johnson  v.  Johnson  .  .    Page  195 

6.  A  creditor  having  a  mortgage  security, 
signed,  with  other  creditors  of  the  mortgagor, 
a  deed  of  trust,  by  which  the  mortgagor  gave 
his  property  to  trustees  for  the  benefit  of  his 
creditors  generally.  The  deed  contained  words 
of  exception  as  to  mortgages :  Held,  that  the 
morgage  creditor  had  not  released  his  security. 
Lee  V.  Lockhart    ....  306 

U8URT. 

1.  Held,  that  an  annuitv  of  forty  guineas 
for  forty  years  certain,  for  the  consideration  of 
400/ ,  is  a  violation  of  the  usury  laws,  it  ap- 
pearing from  the  evidence  of  the  transaction 
that  a  loan,  and  not  a  purchase,  was  contem- 
templated,  though  the  annuity  deed  pur- 
ported to  be  a  bond  fide  purchase.  Chillings- 
worth  V.  Chillingsworth     .  .  .59 

2.  The  58  G.  3,  c.  93,  applies  only  to^  per- 
sons discounting  bills  or  notes,  or  pacing  a 
valuable  consideration  for  them,  and  will  not 
therefore  protect  a  person  who  takes  in  part 
payment  of  an  existing  debt  a  note  tainted 
with  usury. 

But  the  3  &  4  W.  4,  c.  98,  ^viU  protect  such 
person,  if  the  note  is  payable  within  thiee 
months;  and  a  note  payable  on  demand  is 
within  that  statute  a  note  payable  within 
three  months.     Fallance  v.  Siawell  •      .  260 

VENUE. 

1.  The  defendant  having  changed  the  tfemte 
in  an  action  for  a  libel  published  in  a  news- 
paper, on  a  common  affidavit,  the  [duatiff  wiU 
be  entitled  to  his  costs  of  a  rule  for  taking  the 
venue  back  again,  the  defendant  admitting  that 
the  rule  should  be  absolute.  Eaaithipe  v, 
Westmacott  .  .  .  .61 

2.  An  undertaking  having  been  ^irea  by 
the  plaintiff  to  give  material  evidence  m  a  par- 
ticular county,  on  an  application  to  change 
the  venucy  an  objection  that  such  evidence  has 
not  been  given  must  be  made  at  the  trial. 
How  V,  Pickard   .  .  .  .231 
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